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200 | Chandradaya Sen v Bhagaban Chandra Sen esq 8. 0. 20 C. W. N. 125, 
202 | Nihal Singh v Raghuraj Bahadur Singh .. | s.c. 18 O. C. 858. e 
205 | Golam Muhammad v Akhoy Kumar Laha . | *Caleatta High Court. 
207 | Secretary of State v Komaragiri Janardhana Hao... | s. c. 30 M. D. J. 456. ? 
2¢9 | Dhumsa Bakhsh Singh v Jagmohan Singh . | s.c. 20.L. J. 491. * . 
211 | Sitharam Chetty v Subramania Aiver . | s 0. 80 M. L J. 29; 19 M. L. T. 25; 8 L. W. 43. 
*225 | Rampal Singh v Ganesha . .. | *Oudh Judicial Commissioner's Court. 
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226 | Maharaja of Jeypore v Hari Krishna Patro 8. c. 29 M. L. J. 78 i 
227 | Muhammad Ismail v Samad Ali Bhuyan *Calentta High Td 
` 229 | Radha Krishnadass Goswami v Bikari Behara *Court of the Bonza of Revenu Madras. 
231 | Panduji v Panduji | SC. 12 N, L. R. 1. å 
232 | Abdul Karim Mean v Miajan Mianji « | *Caleutta High Court. 
283 | Ayyathurai Ayyar v Sivarama Pattar Karikar *Madras High Court. 
233 | Thakurdas v Sobhachand S. c. 12 N. L. R. 8. 
235 | Abdul Wahab v Secretary of Stato *Caleutta High Court. 
286 | Nama v Gopalya s. c. 12 N. L. R. 7. 
287 | Bugata Appala Naidu v Chengalvala Jogiraju s. c. (1916) M. W. N. 77 
238 Rangappa v Bismilla Khan S. c. I2 N. L. R. 9. 
240 | Kartick Chandra Das v Satya Sree Ghosal 8. C. 20 C. W. N. 584, 
242 | Asaram v Ratansingh s. Cc. 12 N. L. R. 12. 
245 | Kodialbail Rymond ~ v Kodialbail Devu Shetty *Madras High Court. 
e 246 | Jamshed Khodaram Irani v Burjorji Dhunjibhai ... | s. c. 30 M. L.J. 186; 3 L. W. 239; 19 M. L. T. 
184; 14 À. L. J. 225; (1916) M. W.N. 229; 18 
tops i5) 23 6. L. J. 358; 20 C. W. N. 
44 P 
250 | Gulab Khatun v Chaudhri s. €. 99 P. R. 1915. 
25| Kalis Chandra Saha v Darbaria Sheik s. ©. 20 C. W. N. £47. 
253 | Addsumalli Krishnayya v Adusamalli Lakshm ipathi- s. C. 80 M. L. J. 205; 19 M. L. T. 286. 
258 | Subramanian Chettiar v Rajeswara Dorni e | s. c. 29 M. L. J. 856; 200, W. N. 201; 3 L. W. 
- 149; 19 M. L. T. 150; 14 A. L. J. 163; (1916) 
M. W. N. 100; 23 C. Tid: 887; 39 M. 115 
265 | Tholasinga Mudali v Nagalinga Chetty S, C. 3 TL. W. 19; (1916) M. W. N. 28. 
267 Upendra. Nath Nag v Bhupenda Nath Nag *Caleutta High Court. 
276 | Simrick Lal Bhakat v Radharaman Kalidaha *Calcutta High Court. 
279 | Secretary of State v Maharaja of Bobbili s. c. 19 M. L. T. 6; 3 L. W. 119; 30 M. L. J. 163; 
. (1915) M. W. N. 1025. 
291 | Suraj Bakhsh v Sukhdei s. C. 2 O. L. J. 602. 
312 | Arjan Singh v Darbara Singh s. C. 398 P. L. R. 1915; 140 P, W. R. 1915. 
314 | Mirza Yar Ali Beg v-Danish Ali - s. C. 2 O. L. J. 483. 
315 | Budhu Ram v Muhammad Din s. c. 196 P. L. R. 1915; RSS R. 1916; 165 P. W. 
E ‘ R. 1915, 
820 | Jagath Guru Chandra v Komarasami Goundan .. oe ras High Court. 
321 | Emperor v Tilak ur vo 20. L. J. 465, 17 Cr. L. J. 38. 
326 | District Judge of Kistna v Hanumanulu . c. 18 M. L. T. 549; (1915) M. W. N. 1050; ; 17 
Cr. L. J. 38. 
328 | Ajudhia Saran Singh v Emperor + | S. c. 2 O. L. J. 646; 17 Or. L. J. 40. 
330 | Karri Venkanna Patrudu, 1n ve . 5.0.18 M. L. T 591; 17 Cr. L. J. 42. 
334 | Municipal Committee of Lahore v Radha Rani — ... | s. c. 10 P. W. R. 1916 Cr. 17 Cr. L. J. 46.* 
335 | Gobind Sahai v Emperor oe | 8. C. 14 A. L. J. 61; 17 Cr. L. J. A7; 38 A. 184. 
387 | Gauri Shankar Singh v. Bhagwan Din 418.C.20.L. J. 488, 
388 | Ram Dei v Krishen Dei * Allahabad High Court. 
341 | Musammat Husaini v Ram Charan s.c. 20. L. J. 488; 18 O. C. 280. ` 
343 | Musahar Sahu v Hakim Lal s. c. 30 M. D. J. 116; 3 L. W. 207; 20 C. W. N, 
393; 14 X. L. J. 198; (1916) M. W.N; 198; 
19 M. L. T. 203; 23 C. L. J. 406 P. C. 
345 | Abdul Karim v Muhammad Husain s. C. 2 O. L. J. 495. 
3846 | Basdeo Rai v Dwarka Ram S. C. 14 A. L. J. 187. 
347 | Abdul Karim v Muhammad Husain s. C. 2 O. L. J. 497. 
348 | Wasi-ul-zaman Khan v Faiza Bibi s. C. 14 A. L. J. 38; 38 A. 131. 
349 }Jagan Nath v Kamta Singh 8. c. 2 0. L. J. 498. . 
350 Ramaswami- Iyer v Madras Times Printing and . 
E Publishing Co., Ltd. .. | s. c. 88 M. 991. 
353 | Raghufath Prisad v Musammat Ketki ^» | 8. C. 2 O. L. J. 5CO. 
354 | Amir Chand v Harihar Prashad Singh s. 0. 80 M. L. J. 238; 3 L. W. 25$ P. C. e 
365 | Kailas Chandra Aich v Romesh Chandra Sen *Calcuttta High Conrt. 
o@ e 
e. 





























e. C xix ) i 
= = = 
ond 
ck: | 
4 nee 4 V s s 5 t d 
3 B : Nates of Parties. Corresponding peges of other Reports an 
Op. * x 
db d ii 
AkO - » e 
. : e : 
356 | Ram Dayal-v Sumer Singh s. c. 2 O. L. J. 466. 
358 | Basdeo Narain v Bachan Chowdhurani *Caleutta High Court. 
359 | Kundan L&l.v Wajid Husain s.c.20,L. 3.450. | 
360 | Nuri Miaftv Ganges Sugar Works, Lid. s. C. 14 A. L. J. 50; 88 A. 150, 
362* lnayat.Ali v Jaitun Bibi s. c. 2 O. L. J. 579; 18 O. C. 263. , 
364 | Imam-un-nissa Bibi v Pershad *Court of the Board of Revenue, United Pro. 
vinces. 
365 | Sitara Begam v Muhammad Ishaq Khan s. c. 2 O. L, J. 584. 
368 | Parbati v.Dharamraji *Court of the Board of Revenue, United Pro- 
st vinces. 
368 | Har Sahai v Dhanpal Singh s. c. 2 O. L. J. 589. > 
370 | Ram Saran v Prithipal Singh 8. S. 20. L. J. 549. 
878 i Vencatanarayana Pillai v Subbammal s. c. 200. W. N. 234: 3 L. W. 17755 19 M. L. T. 
: 147; 14 A. L. J. 178; (1916) M. W. N. 97:23 
C. L. J. 366 P. C. 
376 | Muhammad Mumtaz Ali Khan v Harpal Singh S. C. 2 O. L. T. 556. 
979 | Nasir-ud-din v Munir-ud.din *Court of the Board of Revenue, United Pro. 
5 virces. 
880 | Ghanshyan Das v Hardei : s. C. 2 O. L. J. 502. . 
286 | Sardar Umrao Singh v Ram Tahal Singh *Court of the Board of Revenue, United Pro- 
yinces. 
387 | Brij Nandan v Phàllu Ram *Court of the Board of Revenue, United Pro- 
vinces. 
387 | Puncham Dube v Shahzad Kuer “Court of the Board of Revenue, United Pro. 
vinces. 
388 | Golam Abdin Sarkar v Hem Chandra 8. c. 20 O. W. N. 418. 
391 | Seshagiri Rao v Tangaturi Jagannadham s. c. I9 M. L. T. 93. 
393 | Mohabarsha Bankapur v Secretary of State- 8. c. 20 C. W. N. 6:5. 
395 | Ibad-un-nissa Bibi-v Dalganjan Singh *Court of the Board of Revenue, United Pro. . 
` vinces. 
395 | Mohesh Chandra Addy v Panchu Mudali s. C. 20 C. W. N. 287; 23 C. L. J. 297. 
399 | Hargobind v Tulsi *Court of the Board of Revenue, United Pro- 
vinces. 
399 | Jaspat Rai v Devi Dayal *Allahabad High Court. 
401 | Gopala Aiyar v Sannasi s. C. 3 L. W. 29; 19 M. L. T. 137. 
402 | Upendra Chandra De v Girish Chandra De *Calcutta High Court. 
408 | Nagindas Bhugwandas v Bachoo Hurkissondas 8. C. 30 M. L. J. 198; 14 A. L. J. 185; 3L. W. 259; 
; 19 M. L. 1. 198; 18 Bom. L. R. 172; (1916) 
M. W. N. 258; 28 C. L. J. 395; 20 C. W. N. 702 
. , C. 
408 | Madras Times Printing and Publishing Co., Ltd. v 
Rogers s. c. 8 L. W. 67; 80 M. L. J. 294; (19:6) M. W. 
4 b N. 267. 
413 | Abdurahim Haji v Halimabai s s. c. 30 M. L. J. 227; 20 0. W. N. 862; (1916) 
y M. W. N. 176. P. C. 
415 | Bunyad Husain v'Ram Sahai Singh *Court of the Board of Revenue, United Pro- 
2 vinces. 
416 | Lakshumanan Chettiar v Bommachi N aicker *Madras High Court. 
419 | Bank of Bengal v Ramanathan Chetty .18.0. 30 M. L. J. 282; 20 C. W. N. 329; 3 L. 
- W. 210; 19 M. L. T. 176; (1916) M. W. N. 
150; 14 A. L. J. 217; 23 C. L. J. 348 P. C. > 
428 | Mabalingam v Nalesa Aiyar s. C. 3 L. W. 107; (1916: M. W. N. 146. 
424 | Raghunandan v Jageshar Singh - s. Cc. 18 O. C. 256; 2 O. L. J. 595. ^ 
427 | Ramanathan Chetty v Yegappa Chetty s. c. 19 M. L. T. 66; (1916) M. W, N. 8!; £0. M. 
£ L. J. 240. 
429 | Achambhit Lal v Chhanga Mal s. c. 18 O. C. 268. E . 
481 | Veerakutty Koundan v Ramasami Asari *Madras High Court. 
432.) Aijaz Husainey Muhammad Sajjad n s. c. 180. OC. 272. 
433 | Gopisetti Narayanaswami Nayudu Garu v Pannala | - 
. .. | ___ Ramanandan s. 0.81. W. 32, — : R 
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Rukman Devi v Shib Devi 
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Sarat Chandra Roy v Secretary of State 
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558 | Fazl Ilahi v £afax Ali s. c. 36 P. W. R. 1916. 
564 | Ma Shwe Yu v Maung Sok Kyun *Lower Burma Chief Court. 
665 |-FlemingeShgw & Co v Sadiram Jamnadas s. c. 98. L. R. 181. 
567 | Ramaswami Naicker v Subbarayulu Naicker s. c. 3 L. W. 158. 
58S | Ma Nyein Me v Ma May *Lower Burma Chief Court. 
569 | Thirugnanapal v Ponnamai Nodathi *Madras High Court. 
573 | Maung Ne Dun v Ma Le *Lower Burma Chief Court. 
573 Satarohan Pande v Ram Ugrah Pande *Üourb of the Board of Revenue, United Pro. 
vinces. 
575 | Henry Robert Smith, In re £. c. 9 S. L. R. 132. 
575 | Kirpa Ram v Churu 8. c. 80 P. W. R. 1916. 
. 576 Babban Misir v Ram Lochan *Court of the Board of Revenue, United Pro- 
vinces. 
771 | Mohamed Ali v Jnanada Sundari Chowdharani *Calcutta High Court. 
579 | Devibhashyam Venkanna v Peddinti Venkatara- 
manayya s. c, 8 L. W. 109; 19 M. L. TT. £6. s 
580 | Punit Narayan Singh v Rajkumari Godabari Koeri 8. c. 22 C. L. J. 400. 
582 | Ramsing v Parumal . | s. c. 9 S. L. R. 160. 
686 | Raja Singh v Pargan Singh *Court of the Board of Revenue, United Pro. 
. vinces. 
587 | Kiranbala Debi v Kali Charan Singha *Oalcutta High Court. 
590 | Chhattar Singh v Amir Singh s. c. 14 A. L. J. 132. 
592 | Subraya Davay v Venkatarama Aiyar s. c. 8 L. W. 30; (1916) M. W. N, 76. 
593 | Najaf Khan v Girdharia .. | *Allahabad High Court. 
594 | Ramaswami Naicker v Seenimakayya Veluchami .. | *Madras High Court. 
595 | Bidhu Chand v Durga Prasad Court of the Board of Revonue, United Pro- 
D vinces. 
595 | Ma Bon Lon v Maung Po Lu *Lower Burma Chief Court. 
“597 | Rama Aiyar v Krishna Patter s. c. 8 L. W. 90; 19 M. L. T. Y 30 M. L. J. 148; 
(1916) M. W. N. 88 F, 
605 | Nek Muhammad v Maya Ram s. c. 35 P. W. R. 1916. 
«608 | Kothandaraman Chetty v Shunmugam Chetty *Madras High Court. 
“610 | Ma U v Mg. Lu Gale *Lower Burma Chief Court. 
610 Ramaswami Iyer v Madras Times Printing and 
Publishing Co., Ltd. .. | s.c. (1915) M. W. N. 785. 
611 | Arjuna Reddi v Venkatachala Asari s. c. 19 MI. L. T. 121. 
613 | Musammat Subba v Maqbool Hussain S. C. 14 A. L. J. 242, 
614 | Abdul Hamid v Udoy Chandra Acharjec *Calcutta High Court. 
616.| Gehimal v Manager, Encumbered Estates in Sind `. s. c. 9 S. L. R. 167. 
617 | Bhagwant v Arjun S. c. 14 A. L. J. 209. 
619 Gappa Mal v Piara Lal s. C. 38 P. W. R. 1916. 
622 | Musanvmat Pallia v Mathura Pershad s. es 14 A. L. J. 204. z 
624 | Paykat Manakkal v Theyyankaran s. c. (1916) M, W. N. 171. 
629 | Khiatomal Lalohand v Fateh Muhammad s. c79 S. L. R. 164. 
630 | Swan Tee v Ma Ngwe #Loy er Burma Chief Court. 
634 | Motising v Sobhomal S. c. 9 S. L, R. 148. 
634 | Musammat Lakhrani Kuar v Dhanraj Singh s. c. 14 A. L. J. 102 
638 | Maung Aung Nyuo v MaungeGyi *Lower Burma Chief Court. 
640 | Azim Ullah v Gokal Chand s. c. 37 P. w. R. 1916. 
641 | Nga Mya v Emperor s. c. 8 Bur. L. T. 220; 17 Cr. L. J. 49, 
651 | Nga Kyaw Zan v Nga Kyi Daw S. C. is B. R. (1916) IT, 91; 17 Cr. L. J. 59. 
652 | Piyare Lal v Thakar Dat Shanna s. c. 12 P. W. R. 1916 Cr; 17 Or. L.J. 6C. 
654 | Emperor v Nga Aw s. C. 8 Bur. L. T, 246; 8L. B. R. 217; 17 Cr. L, J 
62. SES 
655 | Emperor v Saudagar s. c. 4 P. R. 1916 Cr; 17 Cr. L, J. 63. a 
656 | Abdul Rab v Emperor s. C. 17 Cr. L. J. 64. . 
657 | Poorna Chandra Addy, In re s. c. 20 C. W. N. 278; 28 C.4L. J. 29755 17 Cr, D. J 
65. |J. 
%59 | Charles Gorge Hedinger, Inre e s. c, 17 Cr. L. J. 67. 
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660 | Mangaya Shah v Emperor s.c. 41 P. W. R, 1915 Cr; 47 dr. L. J. 68. 
661 | Causley v Emperor s. 0. 20 C. W. N. 326; 17 Cr. L. J. 69; 43 C. 421. : 
662 | Janu Bhar v Emperor s. c. 17 Cr. L. J. 70. e. 
668 | Peeru Muhammad Lebbai v Swaminatha Pillai s. c. 17 Cr. L. J. 71. 
664 | Bhawani Dutt v Emperor S. C. 14 A. L. J. 288,17 Cr. L. J. Y2. . 
665 | Madu Chinnagi Reddi, In re s. c. 17 Cr. L. J. 78. 
667 | Sarju v Émperor s. C. 17 Cr. L. J. 75. 
668 | Veerabhadra Pillai v Shunmugam Pillai . | 8.0, 17 Cr. L. J. 76. 
669 | Faiz Muhammad v Emperor . | s.c. 9 S, L. R. 158; 17 Cr. D. J. 77. 
669 | Nasirshah v Emperor : | s.c. 9 S. L. R. 176; 17 Cr. L. J. 77. 
670 | Kayambu Tevan, In 1e - | s.c. 17 Cr. L. J, 78. 
671 | Dhani Bux v Emperor . [8.0.9 S. L. R. 171. 
672 | Blamboyil Kuttasheri Ahamad, In re » | 8. €. 17 Cr. L. J. 80. i 
673 | Kota Appadu, In ye «18. €. 17 Cr. L, J. R1. 
674 | Nga San Chein v So Okaram « | 8. C. U. B. R. (1915), II, 83; 17 Or. L. J. 82. 
* 676 | Ahmad Bakhsh v Emperor oe 18. C. 1 P. R. 1916 Cr; 17 Cr. L. J. 84. 
. 677 | Nga Po Hmi.v Emperor «| 8. C. U. B. R. (1915), IT, 86:1? Cr. L. J. 85. 
678 | Fazal Illahi v Emperor + | 8. c. 2 P. R. 1916 Cr; 8 P. W. R. 1916 Cr; 17 Cr. P 
L. J. 86. - 
679, | Aludomal v Emperor v | 8. C. 9 S. L. R. 141; 17 Cr. L. J. 87. 
680 | Emperor v Nga Saing e | s. 0. 17 Ox. L. J. 88. 
683 | Purna Chandra v Emperor 5 | 8.0. 17 Cr. L, J. 91, 
683 | Graham & Co. v Elsey » | 8. c. 17 Cr. L. J, 91. 
684 | Abdul Sheikh v Emperor «| 8. 6. 17 Cr. L, J. 92. 
685 | Iqbal Husain v Wilayat Husain 7o e [8.6017 Or. L. J, 93. 
687 | Romesh Chandra v Emperor «| s.c. 17 Cr. L. J. 95. 
687 | Pothuri Venkataramayya, In ve » | s. c. 17 Cr. L. J. 96. 
688 | Ratansi Daya v Emperor - 1 S. C. 9 S. L. R. 170; 17 Or. L. J. 96. 
689 | Mir Hussein Bux v Kando «| 8. 0. 9 S. L. R. 174. 
690 | Ghasitu v Sodhan Singh <0. | *Allahabad High Court 
691 | Narayanaswami Naidu Garu v Krovidi Gautayya ... | s. c. (1915) M. W. N. 865. 
491 | Kaki Venkataraju v Official Receiver . | s. c. (1915) M. W. N. 864. 
692 | Pazundaung:Bazar Co, Lid. v Gwan Chwan . | *Lower Burma Chief Court. 
693 | Mustafa Begam v Siraj-ul-nissa . | *Allahabad High Court, 
694 | Ma Thin v Yassim , ^ | *Lower Burma Chief Court. 
695 | Peary Mander v Anand Ram < | *Caleutta High Court. 
696 | Shwe Bon v Mi U Tha Nyo *Lower Burma Chief Court. 
697 | Jamir Fakir v Ram Lal Ghose *Calcutta High Court, 
698 | Aiyana Chariar v Vathiar Ramanuja s.c. 3 L. W. 161; 19 M. L. I. 182; (1916) 
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CALCUTTA HIGH COURT. 

Civit Res No. 147 or 1915, 

June 30, 1915. 
Present; —Mv. Justice N. R. Chatterjea and 
- Mr. Justice Roe. 
ANANDA KUMARI DEB[— DEFENDANT — 
. PETITIONER 
s versus 
DURGA MOHAN CHUCKERBUTTY— 

Pratntive—Oerosits PARTY. 

Court of Wards Act (B. C. IX of 1878), s. 5i—Dis- 
qualified proprietor, suit against, when maintainable. 

A suit for recovery of money, alleged to be due 
from a deceased debtor, against his heiress who has 
been declared a disqualified proprietor under sec- 
tion 6 (a) of Act IX of 1879 (B. C.), where the in- 
herited estate is in the hands of the Court of Wards 
and where in the suit sho is not described as a Ward 
of Court or represented by the manager of the Court 
of Wards as her guardian and where the suit does 
not relate to the property uot taken charge of by the 
Court of Wards, is in contravention of sention 51 of 
the Act and not maintainable. [p. 2, col. 2.] 

Krishna Pershad Singh v. Gosta Behari Kundu, 5 C. 
L J. 484; Dhanipal Das v. Raja Maneshar Baksh Singh, 
93 I. A. 118; JO 0. W. N. 849; 26 A. 510; 16 M. 
L. J. 292; 8 Bom. L. R. 49!; 90. C. 188; 3 A. L.T. 
495; M L.T. 205; 4 C.L.J. lh Dhunpat Singh v. 
Shoobhudro Kumari, 8 O 620; 11 C. L. R 285, distin- 
guished. 


Civil Rule against the judgment of the 
Small Cause Court Judge of Dacca, dated the 
23rd November 1914. 


Babu Dwarkanath Chakravarty (with him 


Babu Prakash Chandra Pakrashi), for the 
Petitioner. 


Babu Kshitish Chandra Neogi, for the 
Opposite Party. 


JUDGMENT,--The | plaintiff, ^ opposite 
party, brought A suit for. recovery of & 
certain sum of money alleged to be due 
from the deceased husband of the petitioner. 

1 


—— 


It appears that the petitioner was declared 
a disqnalifed proprietor under section 6 (a) 





of Aet IX of 1879 (B. C.), which relates to * 


females declared by the Court incompetent to 
manage their own property, and her estate 
which she inberited from her husband, is in 
the hands of the Court of Wards. She Was 
not, however, described in the suit ag a Ward 
of the Court nor was she sued as represented 
by the manager of the Court of Wards as 
her guardian, as required by section 51 of the 
Act. She objected to the frame of the suit 
on that ground, but her objection was 
overruled by the Small Cause Court Judge 
who held as follows: — The contention of the 
defendant as to the frame of the suit, is not 
very fatal. There can be no difficulty to pass 
a derree against the assets of the deceased 
debtor. Whether his estate under the 
management of the Court of Wards, will be 
liable or not, will be matter for consideration 
in the Execution Department,” and 
accordingly passed a decree against her. We 
are of opinion that the suit as framed, is in 
contravention of the provisions of section 51 
of Act 1X of 1879 and that she ought to have 
leen described asa Ward of the Court and 
represented by the manager of the Court of 
Wards as her guardian. The opposite party 
in showing cause, has produced an affidavit, in 
which itis stated that there is one property 
belonging to the husband of the petitioner 
which was not taken charge of by the Court 
of Wards and of*which the petitioner is in 
possession, and that under the circumstances, 
it was not necessary to sue har as a.Ward of 
the Court. We were referred to certain obser- 
vations in the case of Krishna Pershad Singh 
v, Gosta Behari Kündu (L); as supporting that 
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2 INDIAN CASES. 


ANANDA KUMARI DEDI V. DURGA MOHAN. 


contention. Tt appears, however, that in 
that*ease the Court of Wards did not take 


charge of a portion of the estate which was : 


sold in execution of a decree and the question 
was, whether the manager of the Court of 
Wards was entitled as a matter of right to 
act as guardian ad litem of the minor 
judgment-debtor in a litigation relating to the 
property which had been sold. It was 
. held with reference to the provisions of 
section 35 .of the Act that the Court of 
Wards was not in charge of the property 
. Sold, because possession had not been 
taken of it and, therefore, it could not 
deal with the property under section 5 
of the Act, which authorises the Court to 
deal only with property which it took 
charge of, and that consequently, the 
.provisions of section 51 of the Act had 
-no applieation to the case. 

“We are also referred to the observations 
of the Judicial Committee in the case of 
Dhanipal Das v. Raja Maneshar Baksh 
Singh (2) and of Mr. Justice Field in the 
case of Dhunput Singh v. Shoobhudra 
. Kumari (8). Weare of opinion that both 
the cases are distinguishable Hm the pre- 
: sent case. 


In the first case, their Lordships were 
dealing with the provisions of Act XVII of 
‘1876 (the Oudh Land ahd Revenue Act, 
11876), and their Lordships held that the 
‘provisions of that Act were not intended to 
‘interfere with the personal status or rights of 
disqualified proprietors except as regards the 
management of their property unless they 
were idiots or lunatics and that although 
such disqualified proprietors might not 
without the sanction of the Court of 
“Wards, create any charge upon their 
property, there was no prohibition in the act 
of the proprietors contracting debts or 
borrowing money. No question was raised 
as to how the Ward should be sued and 
their Lordships did not deal with that 
question. A disqualified proprietor was 
sued in that case upon a personal contract 
entered into by him and no question as to 
‘any portion of the estate not having been 
taken charge of by the Court of Wards, nor 


as to'.the manner in which a Ward should 
(2). 33 I. A. 118710. C. W. N. 849; 28 A-5670; 6 M. 
L. J. 292; 8'Bom. L. R. 491; 9:0. C. 188; 3 A. L. J. 
466; 1 M. L. T. 205; 4 0. D. J. 1. 
(3) 8 C. 620; 11 C. L. R. 285 


[1916 

L] 
be sued in such a case, was either raised 
or decided in that case. . 


In the second ease, it was held upon a 
construction of Regulation X. of 1793 . that 


a Ward. of Court is not absolutely 
incapacitated from contracting but that 
the power *of the Ward to contract is 


taken away so far as regayls all property 
which under the provisions of the law, cymes 
under the charge and control of the Court of 
Wards. Ii is true thatthe provisions ofsection 
51 were referred to and there is an observation 
by Mr. Justice Field that i$ is a provision 
of procedure; but they held that the provi- 
sions of that section could not affect any 
liability which might be incurred by a 
Ward in respect of any contract entered 
into by him or her and do not operate to 
remove or destroy the personal liability of 
such a person. So in both these cases, 
there was a personal contract entered into 
by the ward. In the present case on the 
other hand, there was no personal contract 
by the petitioner, nor was there any per- 
sonal liability against her. The plaintiff 
sought to recover a certain sum of money 
alleged to be due from the husband of the 
petitioner and the suit did not relate to the 


"property which has not been taken charge 


of by the Court of Wards. Had the suit 
been so framed and had the plaintiff sought 
for recovery of money to be realised from 
the particular property in the possession 
of the petitioner which has not been taken 
charge.of by the Court of Wards, the case 
would have come within the principle of the 
decision in the case of Krishna Pershad Singh 
v. Gosta Behari Kundu (1) cited above. As it 
is, the suit had no reference to the property 
which had been left ont by the Court of 
Wards, and the decree was for money to 
be realised from the assets of the deceased 
debtor. That being so, section 51 is appli- 
cable to the case and the suit as framed, is 
not maintainable. It appears that the pro- 
perty which was left in the possession of 
the petitioner has been taken charge of 
by the Court of Wards subsequent to the 
decree pasged in the suit. 


The Rule is made absolute and the decree 
of the Court below is set aside We think, 
however, that the plaintiff may.be allowed 
to amend the plaint. We accordingly direct 
that the plaintiffyopposite party, be allowed 
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to amend the plaint by describing the defend- 
ant in accerdance with the provisions of 
section 51 of Act IX of 1879; and the Court 
will try the suit after such amendment. The 
costs of this Rule willabide the result. We 
"assess the hearing fee in this Court at one 
gold mohur. , 


? nulemade absolute. 
e. 
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MADRAS HIGH COURT. 
Letters Parent Appar No. 351 or 1914. 
December 6, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 

©- Mr. Justice Napier. 

N. C. KUPPUSWAMI IYENGAR AND 
ANOTHEK— PETITIONERS—— À PPELLANTS 
versus 
N. C. NARAYANA IYENGAR AND ANOTHER 
—DErENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, scope 
of — Erroncous decision on point of law-—Jurisdiction of 
High Court to interfere. 

An erroneous decision on a question of law relating 
to limitation by the Presidency Court of Small Causes, 
is nota ground for interference in revision by tho 
High Court under section 115 of the Code of Civil 
Procedure, when no question of jurisdiction is in- 
volved, ` 

Ratnam alias Nanjunda Chetty v. Kolandai Rama- 
samy Chetti, 31 Ind. Cas. 636; 2 L. W; 1115; Naraya 
Hegde v Vetla Prabhu, 12 Ind. Cas. 75; 10 M. L. T. 
381; 21 M. L. J. 1020; (19:1) Z M; W. N. 239; Subra- 
mania Pattar v. Narayana Pattar, 28 Ind. Cas. 189; 
2 L. W. 230, dissented from. 
^ Shew Prosad v. Ram Chunder, 23 Ind. Cas. 977; 41 
C. 323, followed. 

Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Hannay, in Civil Revision Peti- 
tion No. 403 of 1918, reported in 25 Ind. 
Cas. 647, preferred against that of the Court 
of the Small Causes, Madras, in Full Bench 
Application No. 1 of 1913, in Suit No. 7221 
of 1912. è 

Mr. V. C. Seshachariar, for the Applicants. 

Mr. V. V. Srinivasa Atyangar, for the Re- 
spondents, 


JUDGMENT. 

Sapasiva AIYAR, J.— The learned -Judge is 
right, in my opiuion, as regards tlfe scope of 
section 115 of the Civil Procedure Code. I 

‘regret that I am unable (with the greatest 
respect) to agree with the decisions (each by 
a single learned Judge of this Court) report- 
ed as Ratnam alias Nagjunda Chetty v, 
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In the matter of GOBERDHONE SEAL. 


Kolandai Ramasamy Ohetti (1), Naraya Hegde 
v. Vetla Prabhu (2) and Subramanta Pattar v. 
Narayana Pattar (8). The ease of Shew 
Prosad v. Ram Ohunder (4), deals with the 
scope of section 115 of the Civil Procedure 
Code in & manner which appeals to my mind 
as enunciating the correct legal principles. 

I would dismiss the appeal with costs. 

NAPIER, J.—I agree both with the above 
ruling and also with the dissent from the 
cases referred to. | 


Appeal dismissed, 


1116. 


(2) 12 Ind. Cas. 75; 10 M. L. T. 251; 21 M, L. J. 


L. 
1020; (1911) 2 M. W. N. 239. 
(3) 28 Ind. Cas. 189; 2 L. W. 230, 
3 


(1) 31 Ind. Cas. 586; 2 L. W. 
2 
(4) 23 Ind. Cas. 977; 41 C. 328, 


CALCUTTA HIGH COURT. 
Civiu APPEAL No. 61 or 1915. 
November 29, 1915. . 
J'resent:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., and 
Justice Sir Asutosh Mookerjee, Kr. : 
Inthe matter of GOBÉRDHONE SEAL, 
AN INSOLVENT, 
RAJKISHORI DASI— RESPONDENT — 
APPLICANT 
versus 
LAKHYPRIA DASI-—APPELLANT—- 
Opposite Parry, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 10, 
applicability of, to appeal from order in insolvency— 
Security for coste from appellant Presidency Towns 
Insolvency Act (III of 1909). 

Order XLI, rule 10, of the Civil Procedure Code, 
1908, applies to an appeal from an order passed by a 
Judge of theHigh Court in its Insolvency Jurisdiction 
under Act III of 1909. [p. 4, col. 1.] 

Mr. B. K. Lahiri (with him Mr, K. N, 
Majumdar), for the Applicant. 

Mr. N. S?rear with him Mr. S.K. Ohakra- 
varty), for the Opposite Party. 


JUDGMENT. 


Wooprorrs, J.— This is an application for 
security for costs in an appeal against a 
judgment passed by Chaudhuri, J., in 
Insolvency. It is unnecessary to recapitu- 
late the facts which are set ont in the peti- 
iion, The application is opposed both on 
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grounds of law and fact. As regards the 
first question, the point is whether Order XLI, 
rule 10, applies to the case: of an appeal from 
an order passed by a Judgein Insolvency under 
Act IIT e£ 1909. Section 8 (b) of that Act 
states thatan appeal sball lie in the same 
way and besubject to tbe same provisions 
as an appeal from an order made by a Judge 
in the Ordinary Original Civil Jurisdiction. 
The question then is, does the order apply to 
the latter case. No doubt, the case of Sesha 
Ayyar v. Nagarathna Lala(1), answersthisques- 
tion inthenegative. This case was decided prior 
to the present Code and has not been referred 
to, nor followed so far as we are aware In 
this Court where the previous practice has 
been to entertain such upplications. Under 
section 117 of the Code, its provisions apply 
to the High Courts save as provided in 
Parts IX and X. 1 am of opinion, therefore, 
that we have power to entertain andadjudicate 


- this application under section 117 and Order 


KULI, rule 10, of the Code. This conclusion is 
inconformity with the previous practice under 
which such applications have been adjudicated. 
It cannot be reasonably held that this Court 
when sitting. in appeal from a decision on 
the Original Side, is deprived of powers 
necessary toan effective jurisdiction admittedly 
existent on the Appellate Side of the same 
Court. For, if Order XLI, rule 10, does not 
apply, there is no other provision applicable 
and in such a case it would be necessary 
to invoke the provisions of section 151. On 
the facts stated in the petition, and in 
particular on the findings of the learned 
Judge there stated, I am of opinion that 
security should be required of the appellant. 
The applicant is entitled to the costs of 
this application. 


SANDERSON, C. J.—I agree. 
MOOKERJEE, J.—I agree. 


(1) 27 M. 121 at p. 128; 18 M. L. J. £62. 
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COURT OF THE BOARD OF REVENUE, 


UNITED PROVINCES. 
Revenue PETITION No. 5 or 1912-13 oF 
Cawnpore DisTRIOT. 

July 25, 1913. 

Present: —Mr. Baillie, S. M. 
KALKA SINGH —Dsvenpant— 

APPELLANT 6 


versus e 
DWARKA PRASAD — PLAINTIFF —* 
RESPONDENT, 


Agra "T'enancy-Act (LI of 1901), ss. 150, 153, 154, 158 
— Sale of proprietary rights —Reservation of certain area 
free from all payments —Rent-free grant—Right to hold 
free of revenue. 

Where a person sold his proprietary rights in & 
village reserving a certain area for himself free of 
any payment whatsoever: ' 

Held, that the agreement constituted the area a 


rent-free grant acquired in consideration of a right 
previously vested in him. but that the vendor could 
not claim to hold it free of revenue, the agreement 
in this respect being contrary to law., 

Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 
llth December 1912, reversing that of 
the Assistant Collector, Cawnpore District, 
in the case of assessment of revenue under 
sections 150 and 156 of Act TI of 1201. 

JUDGMENT.—The position was not 
entirely correctly apprehended by the Com- 
missioner, although the order he has passed, 
is in effect proper. The appellant was 
formerly proprietor of this village. He sold 
it to the predecessor-in-interest of ihe re- 
spondené reserving a right to hold the area 
now in question free of any payment what- 
soever. This agreement, in my opinion, 
clearly constituted the area in question a 
rent-free grant given by the respondent to 
the appellant in consideration of rights pre- 
viously vested in him. Section 158, in my 
opinion, fully applies and the respondent 
was justified in suing under that section 
to.have it declared that the appellant was 
liable to gay revenue. Ib is urged that the 
agreement between parties is thereby 
invalidated. This is no doubt correct. 
The agreement was contrary to law which 
provides that no Jand should be held 
revenue free except in certain specified circum- 
stances. The order declaring the appel. 
Jant liable to pay the revenue, was correct. 

The appeal is dismissed with costs on 


appellant. . ° 
Appeal dismissed. 


Vol. XXXII] 


RAMANATHAN CHETIY V. RAMASAMI CHETTY, 


MADRAS HIGH GOURT. 
First Civiu Appears No 20 or 1918. 
* November 4, 1915. 

Present: - Sir John Wallis, Kr., Chief Justice, 

and Mr. Justice Seshagiri Aiyar. 
. K. S. Ru. RAMANATHAN CHETTY ann 

OTHERS— P LAINTIFFS—À PPRLLANTS 

° versus 


T. K. V. RAMASAMI GHETTY AND OTHERS 


—Darenpants—Rerspoxvents, 

Transfer of Property Act (IV of \*82), ss 54, 118-- 
Unregistered deed of euchange—Acquiescence—Title, 
whether passes—Hstoppel—Construction of Statute- 

Where the plaintiff and the defendant agreed for 
mutual convenience to an exchange of certain plots 
of land forming part of their adjoining house sites, the 
agreement being reduced to writing though not re- 
gistered,.and the defendant having erected a wall 
on the land allotted to him, the plaintiff sued to re- 
cover the land: 

Held, per Chief Justice, (Seshagiri Aiyar, J., dis- 
senting), (1) that the plaintiff, having acquiesced in 
the defendant's building the wall and having obtained 
a payment therefor, was estopped from claiming the 
land and could not recover it even though the 
original deed of exchange was unregistered and 
did not pass any title to the defendant; [p. 6, col. 
2. 


(2) that if a man builds a house partly on his 
neighbour's lands and the neighbour acquiesces in this 
being dono, Courts of Equity will interfere to prevent 
him from disturbing it; [p. 7, col. 1.] 

MacManus v. Cooke, 35 Ch. D. 681; 56 L. J. Ch. 662; 
56 L. T. 900; 85 W. R. 754; 51J. P. 709, followed. 


(8) that the rule of law laid down in Kurri Veera- 
reddi v. Kurri Bapireddi, 29 M. 330; 16 M. 
L.J. 395; ] M. L. T. 158 that whore there 
is no legal title equity will not interfere to 
supplement it, does not involve the proposition 
that where there is no registered document no amount 
of acquiescence on the part of the transferor will bar 
his right to get back the property within the statu- 
tory period. [p.6, cols. 1 & 2.] 

Per Seshagiri Aiyar, J.—(1) Where a Statute on- 
joins that title would pass only if certain formalities 
are complied with, conduct atid action cannot be 
relied upon to supplement an inchoate title. [p. 8, 
col, 1.] 


(2) The use of the word “only” in sections 54 and 
118 of the Transfer of Property Act oxgludes the pos- 
sibility of title being acquired by any other process 
than that laid down in these sections. [p. 8, col. }.] 

(8) The rule of estoppel is one of evidence and 
ought not to be allowed to prevail against a statutory 
right. [p. 8, col. 2.] 


Appeal against the decree of the Court of 
the Subordinate Judge of Ramnati at Madura, 
in Original Suit No. 94 of 1911. 


PACTS.—Twé Nattukottai Chetties in 
Ramuad District exchanged portions of the 
backyards attached to their respective houses 
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for their mutual convenience by an unregis- 
tered instrument. One of them subsequently 
built a house on the site so got in exchange. 
After the completion of the building, the 
other Chetty instituted a suit to reeover the 
site he had conveyed, on the ground that no 
title passed to the defendant as the docu- 
ment which was an exchange deed was not 
registered and that, therefore, he was entitled 
to recover the property. The defendant 
pleaded that the document was not a deed 
of exchange but an award and that the 
plaintiff was estopped by his conduct from 
seeking to eject him after he had built sub- 
stantially upon the site. 


The Subordinate Judge of Ramnad held 
that the document was an award and 
without deciding the question of estoppel, 
dismissed the suit, on the ground that as an 
award, ib did not require registration. 
Hence this first appeal to the High Court by 
the plaintiffs. 


Messrs. S. Srinivasa Aiyangar and K. 
Rajah Aiyar, for the Appellants. 


Mr. A. Krishnaswami Aiyar, for the Re- 
spondents. 


JUDGMENT. 


Watts, C.J. In this case, the parties by 
an unregistered agreement, Exhibit D, dated 
4th March 1908, agreed for mutual con- 
venience to an exchange of certain plots of 
land, forming part of their adjoining house 
sites. Exhibit B shows that the agreement 
was come to in the presence of mediators, 
and the effect of the oral evidence is that it 
was these mediators who settled the amount 
of the cash payment to be made by the lst 
defendant to the Ist plaintiff to equalize 
matters, but Exhibit Bis in terms an agree- 
ment signed by the parties and we see no 
sufficient reason for treating it, as the Sub- 
ordinate Judge has done, as an award or pro- 
ceeding and as such, it is exempt from the 
provisions of the Registration Act. It is, 
therefore, necessary to deal with the plaintiff's 
claim, that owing to this want of registra. 
iion, he is entitled to recover back the 
land given by him in exchange to the 
defendant, even though the defendant has 
erected on the land one of the walls of 
his new house which has cost over Rs. 40,000 
aud the removal of the wall would bring 
down the house, and although nearly a year 
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after the exchange, when the defendant 
was beginning to build, the plaintiff objected 
to tHe extent of the land awarded to him 
in exchange and obtained a further payment 
of Rs. 525 from the defendant. The parties 
have since quarrelled and it is scarcely 
denied that the plaintiff's object in bringing 
the suitis rather to injure the defendant than 
to benefit himself. It is, however, argued 
that in default of registration, the land 
remained the property of the plaintiff as, 
under the Transfer of Property Act, the 
transfer could only be made by registered 
instrument and that the defendant is not 
entitled to the benefit of any of the equities 
which English Courts raise in such a case 
against the application of the Statute of 
Frauds. As observed in Maddison v. 
Alderson (1), that Statute did not make 
the transaction itself void whereas it is con- 
tended that was the effect of the Transfer of 
Property Act and the Full Bench decision of 
this Court [Kurri Veerareddi v. Kurri Bapi- 
reddi (2)] was relied on. It was held in 
that case, when the price had been paid and 
possession delivered but the sale-deed had not 
been registered, that the vendor was entitled 
to get back the property and that the contract 
to sell, afforded no defence even though the 
defendant's right to sue for specifie perfor- 
mance, was not barred at the institution of 
the suit. White, ©. J., arrived at this con- 
clusion with some hesitation having regard 
to the observations of their Lordships of 
the Judicial Committee in Immudipatam 
Thirugnana Kondama Nak v. Periya 
Dorasami (3), and it may be necessary when 
the time comes to consider how far the 
decision of the Full Bench can be reconciled 
with the very general language used by 
their Lordships in the more recent case of 
Mahomed Musa v. Aghore Kumar Ganguli 
(4), though no doubt the transaction there in 
question took place before the passing of the 
Transfer of Property Act and the effect of its 
provisions is not referred to in the judgment. 
But assuming Kurri Veerareddt v. Kurri 


Bapireddi (2), to be ‘correctly decided, 

(1) 8 A. C. 467; 52 L. J. Q. B. 737; 49 L. T. 308, 31 
AW. R. 820; 47 J. P. 821. 

(2) 29 M, 2339; 16 M. L. J. 395; 1 M. x T. 153. 

(3) 24 M. ST; 28 I. A. 46 6 C. W. N. 217. 

(4) 28 Ind. Cas. 980; 2 L. W. 258; 42 C. 801; 21 C. 
L J. 281; 28 M. L. J. 548, 19 C. W.N. 250; 13 A. L. 
J. 229; 17 M. L T. 143; (1915) M. W. N. 621; 17 Bom. 
T, R.4420, 
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4 
I am net prepared to hold that it involves 
the proposition that where there i is no regis- 
tered document, no amount of acquiescence on 
the part cf the transferor will bar his right 
to get back the property within statutory 
period. Where a lessee for,a limited term. 
erects buildings on the land and the lessor 
stands by and says nothing, it Was no doubt 
held in Ramsden v. Dyson ($) and Bent 
Ram v. Kundan Lal (6), that the mere 
acquiescence of the lessor, will not debar 
him from recovering the land at the 
expiry of the term. In Immudipatam Thiru- 
gana Kondama Naik v. Peria Dorasami (8), 
the plaintiff sued in the year 1895 fora 
declaration of his title and for redemption. 
The mortgage in 1882 by the plaintiff's 
father in favour of the mortgagees provided 
that on redemption, the property should be 
handed over tothe contesting defendant; 
but their Lordships found, not only that 
there was no registered transfer as re- 
quired by the Transfer of Property „Act, 
but that it was not proved that there was 
any valid contract by the plaintiff’s father to 
make the transfer to the defendants. If 
there had been such a contract, their Lord- 
ships were of opinion that it would have been 
a good defence as the defendants might call, 
on the transferor’s heir to supplement the 
contract and this, though the suit was 
brought more than twelve years after the 
date of the alleged transfer. The present 
case is undoubtedly much stronger. Not 
only was there a contract to exchange, but 
it was fully performed and long afterwards, 
the plaintiff stood by and acquiesced in the 
defendant’s building - and obtained a further 
payment from him. In these circumstances, 
putting aside the conveyance altogether, T 
think the plaintiff is estopped. Key, J., in 
MacManus v. Cooke (7) cited an old case Anon 
(8), which is both brief and apposite: "Short 
v. Taylor, ineLord Somer’s time, was cited, 
which was, Short built a fine house; Taylor 
began to build another; but laid part of his 
foundation upon Short’s land. Short seeing 


(5) 1H. L. 129; 12 Jur. (N. s.) 506; 14 W. R, 926. 

(6) 21 A. 496; 1 Bom. L. R. 400; 3 C. W. N. 502; 25 ` 
I. A. 58; 7 Sar. P. C. J. 523. 

(7) 36 Ch. D. 681; KEL. J. Ch. 662; 56 L. T. 980 
35 W. R. 754; 51 J. P. 708 

(8) 2 Eq. C. Ab. 522; 22 E, R. 440, 
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this, did not forbid him, but on the contrary 
very much encouraged it; and when the house 
was built, hê broughtanaction;and Lord Somer 
granted an injunction.” The plaintiff’s con- 
duct in this case has been far worse than 
that of Short. Itjs clear, observes Key, J., 
in McManus v. Cooke (7) citiag this case, 
that if a man builds a house partly on his 
neighbour's land, and the neighbour 
acquiesces in this being done, Courts of 


Equity: -will- interfere to prevent him 
from disturbing it. Assuming Kurri 
Veerareddi v.- Kurri Bapireddi (2), to be 


rightly decided, Ido not think it prevents 
us from applying this rule in India, or obliges 
us‘ to countenance a purely vexatious suit 
such às this. I may also refer to Plimmer 
v. Mayor of Wellngton (9) and Attorney- 
General of Southern Nigera v. Holt and 
` Oompany (10), which were cited before 
us as supporting the same view. I would, 
therefore, uphold -the decree though on 
different grounds and dismiss the appeal 
with costs. In the result. the appeal is dis- 
missed with costs. 


SssHAGIRI ÁIYAR, J.—I have the misfortune 
to differ from the learned Chief Justice. The 
main facts are not in dispute. By a deed 
dated the 4th March 1908, there was an 
exchange of building sites between the Ist 
plaintiff and the lst defendant. The lst 
defendant erected a wallon the exchanged 
site and put up a substantial building. This 
suit was instituted in 1911 for recovery of 
the site after removing the building on it. 
The case for the plaintiff is that as the deed 
was not registered, no title passed to the 
plaintiff. The Subordinate Judge held that 
the document was nota-deed of exchange 
and that the real exchange was effected by 
the award of arbitrators. Mr. Krishnaswami 
Aiyar. for the respondent, drew our attention 
.to the evidence on this point. We feel no 
hesitation in holding that the document is 
a deed of exchange and that there is no 
satisfactory evidence to prove that the 
arbitrators gave an award as to the exchange. 
The evidence does nct show that there was 
any antecedent dispute relating to the 
exchange. There is no reference in writing. 
On the evidence, it is clear that all the 


(9) 9 A. C. 699; 62 L. J.P. C. 104; 51 L. B. 475; 49. 


J.P. 116. 
(10) (1915) A. C. 599; 84 L. J. P. C. 98. 
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mediators were called upon who were to fix- 
the price to be paid by the defendant as he 
was taking a larger extent than the plaintiff 
obtained from him. The evidence on the 
side of the plaintiff is clear and eonsistent 
and we accept that, as being morein accord. 
ance with the probabilities of the case. 
We cannot accept the finding of the Subordi- 
nate Judge on this point. 

The question of law arising on these facts 
is whether the plaintiff is not entitled to 
recover possession, because of his conduct iu 
allowing the lst defendant to erect a sub. 
stantial building at a great cost. There can 
be no doubt that the plaintiff has no merits 
and his conduct has not been above board. 
Stillif the law is in his favour, the Court 
will not be justified in refusing him 
relief, 


The Full Bench decision of this Court in 
Kurri Veerareddi v. Kurri Bapiveddi (2) leys 
down that if the party resisting possession 
has no statutory or prescriptive title, he 
cannot rely on equities to resist the suit. 
Mr. Krishnaswami Aiyar contended that 
this decision must be taken to have been 
overruled by the decision of the Judicial 
Committee in Mahomed Musa v. Aghore 
Kumar Ganguli(4). I am unable to agree with 
this contention. In the case before their 
Lordships, there was a compromise in a 
suit. The compromise with reference to 
certain portions of it, should have been 
registered. This was not done. But in 
‘pursuance of the terms, the parties were 
placed in possession and dealt with the 
properties as owners. Their Lordships held 
“that even although the razinama and the 
decree taken together were considered to be 
defective or inchoate as elements making 
up a final and validly concluded agreement 
for the extinction of the equity of redemp- 
tion, the actings of parties has been such 
as to supply all such defects.” Before the 
Transfer of Property Act, the law did 
not prescribe any formalities for conferring 
title. Under the old Registration Regulations 
and Acts, if a document of a particular 
description was in writing but not registered, , 
it was not receivable in evidence., There- 
fore, the document commented upon by their 
Lordships, was not ipso facfo invalid, only 
it was not receivable in evidence. To such 
a case, the decisions which construed the 
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Statute of Frands in England were held 
applicable. As pointed out by Mr. Srinivasa 
Aiyaügar, the reference in the judgment of 
the Judicial Committee in Maddison v. Alders?n 
(1) shows that their Lordships were not 
considering cases for which the Statute has 
prescribed a particular form for conferring 
title. The judgment of some of the noble 
Lords in that case would seem to show 
that the principle of equitable estoppel can 
apply only to executory contracts and not 


to exesuted contracts. See specially the 
judgment of Lord Blackburn. I do not 
think that the Judicial Committee intended 


to lay down that even where a Statute 
enjoins that title would pass only if certain 
formalities are complied with, conduct and 
acting can be relied upon to supplement 
an inchoate title. Section 54 of the Transfer 
of Property Act says thata “transfer, in 
thg case of tangible immoveable property 
of the value of oue hundred rupees and up- 
wards, orin the case of reversion or other 
intangible thing, can be made only by a 
registered instrument.” The second clause 
of section 118 is “A transfer of property 
in completion of an exchange, can be made 
only in the manner provided for the transfer 
of such property by sale." The use of the 
word "only" in these sections excludes the 
possibility of title being acquired within 
ihe statutory period by any other process. 
I feel no doubt that their Lordships of 
the Judicial Committee did not intend to 
override statutory requirements by their 
observations. Their Lordships have always 
held with reference to Indian enactments 
that “the essence of a Code is to be exhans- 
tiva.” See Balkishen Das v. W. F. Legge 
(11); Dhanipal Das v. Maneshar Bakhsh Singh 
(12); Gokul Mandar v. Pudmanund Singh (13); 
Webb v. Macpherson (14); Mulraj Khatau v. 
Vishwanath Prabhuram Vaidya (15). I am, 


(11) 22 A. 149; 27 I. A. 58; 4 C. W. N. 153 (P. C.) 
2 Bom, L. R. 523. 

(12) 28 A. 570: 4 C. L. J. 1; 1 M. L. T. 2075; 8 A. D. 
J. 495; 9 O. C. 188; 8 Bom. L. R. 49:; 10 C. W. N. 849; 
10 M. L. J. 292; 33 T. A. 118. 

(13) 29 C. 707,4 Bom. L. R. 793; 6 C. W. N. 825; 
29 I. A. 196. 

(14) 31 C. 87; 5 Bom. L. R 83°; 8 C. W. N. 41; 18 
M. L. J. 389; 80 I. A. 238 (P. C). 

(16) 17 Ind. Cas. 627; 37 B. “98; (1912) M. W. N. 
1247; 12 M. L. T 652; 11 A. L. J. 7: 24 M. L.J.6 ; 17 
C. W. N. 209; 16 Bom. L. 1. 9; 17 C. L.J. 162; 401. 
A. M. 
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therefore, of opinion that Kyrri Veeraredd v. 
Kurri Bapireddi (2)is ynaffected by Mahomed 
M:sa v. Aghore Kumar Ganguli (4). 


The next branch of the argument of Mr. 
Krishnaswami Aiyar relates to estoppel., 
If I understood him aright, he does not 
claim that the conduct of the plaintiff has 
given him a title to the eproperty; his 
position is that Courts should not afford - 
relief to the plaintiff as he is not entitled 
toit by reason of his conduct. Jn other 
words, although inlaw the plaintiff has a 
title to recover, Courts should reject 
his claim on grounds of equity. Before I 
deal with the cases quoted by the learned 
Vakil, I shall refer to the principle which 
this contention seems to offend. The learned 
Vakil for the appellant invoked the aid of the 
well-known principle that there can be no 
estoppel against law. I shall state what, in my 
opinion, are the uses and limitations of this 
rule before applying it to the present case. 
The rule of estoppel is one of evidence. It 
ought not to be allowed to prevail against 
a statutory right. There are many instances 
in which parties have been held entitled to 
equities, using that term inthe sense of estoppel 
although, as pointed out by Jenkins, C. J., in 
Municipal Corporation of Bombay v. Secretary 
of State (16), thetwo rights are distinct. 
Even against a Statute, equity may be relied 
upon in certain cases. The provision in the 
Statute may be directory and not mandatory, 
Equity will relieve against its strict enforce- 
ment. Certain penalties may be held in 
terrorem with a view to the prompt 
obedien^e of the statutory rule. Equity will 
help to relieve the rigour of the law in such 
cases. Under arule of law, time may not 
be of the essence of the contract. Here is 
room for the application of equity. Apart 
from these and similar instances, in my 
opinion, no, principle of equity or estoppel 
should be allowed to prevail against a plain 
and mandatory provision of law. Where 
the law says, asin the present case, that 
title can be acquired only in a particular 
way, there is no room for the application of 
the doctrine of estoppel. The effect of 
holding otherwise, would be to override 
legislation. Courts will then be creating 
a title which the Legislatufe has distinttly 


(16) 29 B. 580; 7 Bom. L. R, 27. 
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negatived. Whatever may be. the position 
in England before the Judicature Act, when 
equitable relief was given along with and 
often in opposition to common law remedies, 
I donot think the Courts'in this country 
have power to nullify legislative provisions. 
The authorities jn this country Support this 
proposition. Chidambara Chettiar v. Vaidi- 
linga *ePadayachz (17); Diraf Chandra Bose 
v. Srimat? Hari Dasi Debi (18); Jagadbandhu 
Saha v. Radha Krishna Pal (19). Mr. Krishna- 
swami Aiyar referred to the dictum of 
Lord Kingsdown in the well known case of 
Ramsden v. Dyson 15). The actual decision 
in that case was that as no expectation was 
held out to the tenant, the landlord was 
not estopped. Lord Kingsdown dissented 
from the conclusion of the other noble Lords. 
The argument before the House of Lords was 
directed to showing that by the conduct of 
the landlord, an equity was created in 
favour of the tenant. No question of 
statutory command or prohibition had to be 
dealt with in that case. I do not think the 
pronouncements of Lord Kingsdown and of 
the other noble Lords are relevant to cases 
where the Courts are asked to act in direct 
contravention of enacted law. Attorney- 
General of Southern Nigera v. John Kolt and 
Oompany, Liverpool (10), is not really against 
this view. In that case, the respondents had 
acquired by a grantfrom the Crown certain 
lands of which the sea was the boundary. 
As a result of the erection of protective 
works by them, a strip of land accreted to 
that already possessed by them. The Crown 
claimed this accretion. It was conceded 
that ordinarily the accretion would go to the 
Crown; but it was contended that having 
agreed to give access to the sea by the 
original grant, the Crown’ was estopped from 
laying claim to this piece of land so as to 
derogate from the right already granted. 
This contention was upbeld. At page 620, their 
Lordships say: “Jn truth and substance 
what was done was to protect the land, to 
guard against invasion of the sea as a 
destructive force, and to conserve it for 
the use of the properties as an ,invaluable 


(173 30 Ind. Cas. 498; 38 M. 519. 

(18) 29 Ind. Cas. ?90; 19 C. W. N. 507; 28 M. L. J. 
480; 2L. W. 422; 420 765. 

(19) 4Ind, Cas. 414; 36 C. 920, 
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mercantile adjanct thereto. Further, so 
far as the Crown is concerned, ite is 


recognized by law that itis the duty of the 
Crown to protect land fromthe ineursions 
of the sea, and if, in the circumstances of the 
present case, a license had been granted and 
duly accorded to the respondents to reclaim, 
as was done, thatlicense would have been 
in entire accord not only with the right 
of the subject but with the duty of the 
Crown. This principle is in accord with 
the law laid down in Attorney-General v. 
Tomline (20) and principally with the 
opinion of Fry, J., at the trial [ Attorney. 
General v. Tomline (91)! and Cotton, 
L. J., in the Court of Appeal [ Attorney- 
General v. Tomline (21)]." AsI understand 
this judgment, the Judicial Com- 
mittee were inclined to think that the 
grant of land implied a license to reclaim 
as well. The reference to Lyon v. Fisk 
monger’s Company (22) and other cases shows 
that their Lordships were prepared to 
presume from the nature of the grant, a 
right in the respondents as grantees to erect 
walls in the foreshore in order that the 
benefits arising from the original grant 
may ba properly enjoyed. One other obser- 
vation may be made with reference to this 
ease. No question of statutory title as in 
the present appeal, arose in it. Sarat Chunder 
Dey v. Gopal Chunder Laha (23) was much 
relied upon by the respondent. In that 
case, the title-deed was in the name of the 
mother. Theson had allowed her to deal 
with the property. The son's property 
pissed under the Court sale to the plaintiff 
and the defendant claimed title under the 


- mother by virtue of another Court sale on 


the mortgage created by her. 
that the mother was only a benamidar for 
the-son. Their Lordships of the Judicial 
Committee held that the son would have been 
estopped from questioning his mother’s 
dealings as she had the ostensible title in 
her to the property, and that consequently 
persons claiming under the son, were 
similarly estopped. [ fail to see how this 


It was found 


(20) 14 Ch. D. 58; 49 L. J. Ch. 377; 42 L., T. 880; 98 

W. R. 870; 44 J. P. 617. ; 
os (1878) 12 Ch D. ‘14 at p. 233; 47 L. J Ch. 473. 
22) ! A C. 662; 46 L. J. Ch. 68; +5 L. T. 569. 95 

W R 165. n: 
(23) 20 C. 295; 19 I. A. 203 (P. C.). 
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case affords any help. to the, respondent. 
The estoppel pleaded, related to. the claim 
as real owner against a person having 
prima facie the statutory title. The other 
cases quoted, do not require any detailed 
examination. I am of opinion that the 
plaintiff was not estopped from suing to re- 
cover the property. I further agree with the 
the 
appellant that section 115, which has been 
held to be exhaustive of thelaw in India 
[ Asmatunnessa Khatun v. Harendra Lal Biswas 
(24)], does not cover this case. However 
reprehensible the conduct of the plaintiff 
may be, there is no suggestion in the evidence 
that at the time the defendant erected his 
house on this land, he was aware that he 
alone had title to the property and not the 
defendant. The plaintiff has no doubt taken 
advantage of the infirmity in the defendant's 
title; but it is not shown that he was aware 
ofthis infirmity when building operations 
commenced and intentionally led the 
defendant into the belief that he had a 
valid title. The truth seems to be that 
until about the time of the suit, both 
parties believed that a good title had been 
secured by the document of 1908. In this 
view, the plaintiff cannot be said to be 
estopped from claiming the property. See 
In re Barrow’s case (25). 

The only other point is whether the 
plaintiff should be allowed to recover the 
property without paying substantial com- 
pensation to the defendant. Under the 
Transfer of Property Act, there is no 


question „that the option should be given. 


to the transferor to elect either to convey 
the property validly or to pay compensation. 
Mr. Srinivasa Aiyangar says that his client 
elects the latter alternative. He also con- 
tended that the Actin terms would not 
apply to ihe present case. Section 51 of 
he Transfer of Property Act speaks of 
e transferee of immoveable property 
ing improvements. Without expressing 
Qu opinion whether the term ‘transferee’ 
wo d apply to persons who have obtained 
iovHMlid transfers, I think the principle of 

section governs the present case. The 
S tff, in my opinion, must pay substantial 
[E 
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damage before he is given a decree for 
possession. As the questibn has not been 
dealt with by the Court of first instance, 
the Subordinate Judge should be allowed 
to return a finding on the 4th issue in the 
view I have taken of the case. The proper 
course will. no doubt, *be to appoint an 
expert Commissioner to determine the extent 
of the damage that is likelye to accrue and 
to give an estimate’ of the compensatio to 
be paid. 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenvs Partition No. 7 or 1912-13 or 
CAWNPORE District. 
December 4, 1913. 

Present:—Mr. Baillie, S. M. 
DWARKA PRASAD--DEFENDANT— 
APPELLANT 
versus 
Musammat PHUL KUNW AR—PzLAINTIFF— 
RESPONDENT 

Agra Tenancy Act (II of 1901), ss. 157, (b), 158— 
Sale of zemindari—Reservation by vendor of certain 
area as vent free—Vendee, right of,to get revenue 
assessed. 

A person sold his share in a certain village but 
reserved to himself, rent-free in perpetuity, an 
area of some 17  bighas. In a suit by the 
vendee to have the area assessed torevenue and to 
have the vendor declared liable to pay the revenue : 
so assessed: 

Held, that the land had been acquired as a rent- 
free holding, within the meaning of section 151 (b) 
of the Tenancy Act, for a valuable consideration. [p. 
11, col. 1.] 

Second appeal from an order of the 
Commissioner, Allahabad Division, dated the 
Srd April 1918, reversing that of the Assistant 
Collector, Cawnpore District, in the case of 
muah. 

JUDGMENT. —The inconsistency between 
sections 151 and 158 referred to by the 
Commissioner does not exist. Section 151 is 
the section which governs all subsequent 
provisions as to resumption or assessment of 
revenue. When any tenure comes within 
the exceptions mentioned in section 151, no 
subsequent section is in any, way applicable. 

There appears to me "to be no doubt 
whatsoever that the exceptions in section 
151 do apply to this land. It may bo 
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doubted whether the judicial decision on 
which the Commissioner bases his decision, 
was one decBiring a rigħt to hold rent free, 
but there can be no doubt whatsoever that 
“clause (b) applies in this casp. The arrange- 
ment by which the respondents received this 
land free of rent, todk place in 1852. 

The consideration was that the sale price 
of the share sold by them was less as a 
consefuence of the reservation of this area 
rent free. The right to hold rent free was 
undoubtedly acquired for valuable considera- 
tion. The period of suit for resumption at 
that time was 12 years and the 12 
years expired in 1864. The right to resume 
had, therefore, been barred in that year. In 
mylopinion, the plaintiff is not entitled to have 
it declared that this land is liable to pay 
revenue assessed on it. The argument 
advanced before me was that as the land in 
question was excepted from the property 
transferred by sale in 1852, it could not be 
considered to be a rent-free tenure, that the 
respondents’ predecessor-in-interest having 
excepted this land from the sale, was an 
independent proprietor of it and liable to 
pay the revenue. The wording of the 
transaction and the subsequent history of the 
tenure are conclusively against this. A 
rent-free-tenure was undoubtedly created and 
the predecessors-in-interest of the appellant 
undertook the responsibility for the revenue. 


The appeal is dismissed with costs on 
appellant. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Ssconp CIVIL APPEAL No. 1609 or 1919. 
. May 28, 1915. ê 
Present:—Mr. Justice Chevis and 
Mr. Justice Shadi Lal. 
BAHADUR SINGH AND ANOTHER— 
d PrarNTIFFS— À PPELLANTS 
: versus 
BHAGEL SINGH AND OTHERS— DEFENDANTS 
A — RESPONDENTS. 
Custom—Alienation —Remote collaterals, swt by, 
for decl&ration, when maintainable. i 
The proper person to object to an alienation is 
ihe nearest reversionary heir, but if that person 
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Whero, therefore, the collaterals of a vendor sued 
within one year after the sale effected by him for 
& declaration that the sale should not affect 
their reversionary rights or in default of being 
able to obtain such a declaration, claimed a decreo 
for pre-emption, and there was a nearer collateral 
of the vendor who took no steps to protect tho 
estate bnt subsequently brought a suit for pre- 
emption: 

Held, that the plaintiffs as remoto revorsioners 
could under the circumstances maintain the suit for 
declaration. [p. 12, col. 1.] 

Khem Singh v. Biru, 44 P. R. 1905; 111 P. L. R. 
1905, distinguished. 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 31st May 1912. 

Mr. Moti Lal, for the Appellants, 


Mr. Bhagwan Das, for the Respondents, 


JUDGMENT.— This case arises out of a 
sale by Baghel Singh to Khushal Single 
and Dyal Singh in 1909. Baghel Singh 
sold 61 kanals 18 marlas of land for 
Hs. 1,000 on the 21st of June 1909. On 
the llth of March 1910, the plaintiffs, who 
are the descendants of Baghel Singh’s two 
uncles, instituted this suit claiming a 
declaration that the sale sliould notaffect their 
reversionary rights, or in default of being 
able to obtain such a declaration, a decree 
for pre-emption. While that suit wag 
pending, Fauja Singh, who is a nearer 
collateral, being the son of Baghel Singh’s 
brother, lodged a suit claiming simply to 
pre-empt. Tis suit, however, was dismissed, 
Fauja Singh stating that he admitted 
that Bahadur Singh (one of the plaintiffs 
in the present case) had a preferential 
right to pre-empt and withdrawing from 
the case. In the suit brought by plaintiffs, 
the first ‘Court held that the sale was 
binding on the reversioners only to the 
extent of Rs. 100 and gave them a decree 
declaring that the sale should not affect: 
their reversionary rights except to the 


extent of Rs. 100. The learned Divisiona 


Judge on appeal held that in the presence 
who 


of Fauja Singh was a 
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the time when this suit was brought Fauja 
Singh had not yet precluded. himself from 
bringing a similar suit by himself suing 
to pre-empt. 

The general rule, no doubt, is that the 
proper person to object to an alienation is 
the nearest reversionary heir, but if that 
person omits without. sufficient ‘cause to 
protect the estate, we think it is clear that 
the remoter reversioners can take action. 
See Rattigans Digest, Article 67, and 
authorities quoted thereunder. In the 
present case, the reversioners waited for 
nearly nine months before they came into 
Court. Had they waited much longer, their 
subsidiary prayer to  pre-empt would 
presumably have become time-barred. Fauja 
Singh had ample time within which to 
bring a suit. He not only neglected to 
take any steps, but, on the other hand, he 
subsequently lodged a suit for pre-emption, 
thereby precluding himsel! from contesting 
the validity of this sale. This action of his 
was no doubt subsequent tothe institution 
of the present suit, but we regard it as 
additional evidence of Fauja Singh’s attitude. 
It seems clear to us that Fauja Singh 
never had any intention of taking steps to 
protect tke estate, and we are unable to 
seo how in such a case the remoter 
reversioners are debarred from taking action 
on their own account. 

The learned Divisional Judge relies on 
Khem Singh v. Biru (1). That, however, was 
acase in which the nearest collaterals had 
given their assent to the alienation, and 
that part of the judgment which lays 
down that the presence of the widow of the 
alienor’s’ brother’s grandson, is a bar to a suit 
brought by the remoter collaterals, seems to 
us to conflict with a large number -of other 
rulings both earlier and later. See rulings 
quoted in Rattigan’s Digest, Article 67, 
Remark 8. 

We hold that the pre:ence of Fauja 
Singh is no bar to the present claim for 
a declaration, and we accept this appeal, 
set aside the order of remand passed by 
the Divisional Judge (now District Judge) 
and return the case to him for decision on 
the merits. Stamp on appeal to this 
Court to be refunded, other costs of this 
appeal to be costs in the cause. 


Appeal accepted. 
(1) 44 P. R. 1905; 111 P. L, R. 1905. 
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MADRAS HIGH COURT. 
. FULL BENCH. 
LETTERS Patent APPEAL No. 56 or 1914. 
November 22, 1915. 
Punk —Sir John Wallis, Kr., Chief Justice, 
Mr, Justice Seshagiri Aiyar and 
e Mr. Justice Philips. 
C. ETHIRAJULU NAIDG, DECEASED AND 
ANOTHER — PLAINTIFFS— ÁPPELLANTS 
versus d 
C. GOVINDARAJULU NAIDU AND 


ANOTAER— DEFENDANTS — RESPONDENTS. 

Hindu Law—Joint family —Property acquired by one 
member—No nucleus of joint property — Presumption— 
Separate property—Burden of proof. 

Property acquired by a member of a joint Hindu 
family, when there is no nucleus of joint property, 
is presumed to be his separate property, and the 
burden of proving that he threw it into the common 
stock is upon those who assert it. This burden 
is not discharged by the mero fact that he lived with 
his son in the same house and carried on business 
with him or even raised money for the purposes of 
the business by mortgaging that very property. [p. 
15, col. 1.] 


Appeal under clause 15 of the Letters 
Patent, against the following judgment, 
in appeal, dated 3rd February 1914, of the 
Hon’ble Sir Arnold White, Kt., Chief Justice, 
and the Hon’ble Mr. Justice Oldfield in 
Original Suit No. 80 of 1912, preferred 
against the decree of the Hon’ble Mr. Justice 
Bakewell, dated the 11th September 1912,'in 
the Ordinary Original Civil Jurisdiction of 
this Court, in Civil Suit No. 216 of 1910 :— 


Wuirs, C. J.—This isan appeal from a 
decree of Mr. Justice Bakewell dismissing 
a suit for partition, on the ground that 
the property which the plaintiff asks should 
be divided, is not joint family property. 
The findings of fact by the learned Judge 
are: —(1) That the family was joint and 
(2. that there was no nucleus as of ancestral 
property. f accept both these findings. The 
learned Judge finds with reference to the 
immoveable property that it was not 
acquired, as the plaintiff contended 16 was, 
by the joint exertions of the plaintiff and 
his deceased father, Ramaswami Naidu. 
There is no express finding by the learned 
Judge with reference to the moveable 
property. “It is not suggested that there was 
any source from which the moveable property 
could have been acquired other than, the 
profits” of the business which, the plaintiff 
says, was carried on jointly by him and 
his father. The „learned Judge came to the 
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conclusion that there was no evidence that 


the plaintiff tools any important part in 
the business. The business appears to 
have been given up shortly before 


Ramaswami's death and no attempt was 
made by the plaintiff to carry on the 
‘business after his? father’s death. I think 
the Judge was gf opinion, though he does not 
expressly say so, that the moveables as 
welle as the immoveables were not acquired 
by the joint exertions of the plaintiff and 
his father. It seems to me that on the 
evidence this was the right view. Dealing 
with the case on the footing that the 
findings of fact are correct, we have had 
considerable argument with reference to 
the question on whom does the burden of 
proof lie. Mr. Rangachariar contended that 
it was for the defendant to show that the 
property in question was not joint family 
property. He referred us to the case 
reported as Muniswami Chetty v. Maruthammal 
(1). In that case, Mr. Justice Wallis 
remarks that the finding of the Subordinate 
Judge that certain properties, were not 
joint family properties, is based on the 
_proposition that when members of a joint 


family acquired property by working 
together without the aid of ancestral 
property, they are to be presumed to 


acquire it as co-owners and not as joint 
family property, unless an intention to 
acquire it as joint family property is proved. 
The learned Judge observes that the onus 
js the other way and refers to the observa- 
tions of Sir Bhashyam Aiyangar in the case 
of Sudarsanam Maistri v. Narasimhula Maistri 
(2). It seems to me, Sir Bhashyam 
Atyangar’s observation does not apply to 
a case like the present, where there is no 
finding that the property was acquired by 
the members of a joint family working 
together. Jt seems to me that in a case 
where the property was acquired by one 
member of the family and there was no 
pre-existing nucleus, it is for the party who 
alleges that the property is joint family 
property to prove it, see Bhagubat v. 
Tukaram (83). Though ‘there may . have 


(1) 7 Ind. Cas. 176; 34 M. 211; (1910) M.W. N. 
233; § M. L. T. 24; 20 M. D. J. 6 687. 

(2° 25 M. 149; 11 fr. L. 5.353, . 

(8) 7 Bom. L, R, 169. 
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been some divergence of view  bet- 
ween this High Court and the 
High Court of Bombay in connegtion 


with this question, [ think the proposition 

laid down in the Bombay case to which 

1 have referred, is applicable to the facts 

of the case now before us, and I do not 

think it has been established that the 

property in question is joint family property. 
I would dismiss the appeal with costs. 


OrpriELD, J. — This suit is for partition, 
and the question is whether the property 
specified in the plaint, is available for it, 
as assets of a joint family. The learned 
Judge held, and it is not disputed here, 
that plaintiff, his step-brother 1st defendant, 
and his father Ramaswami were joint 
but that they had no joint property, finding 
(1) that there was never a nucleus of 
ancestral property in Ramaswami’s hands, 
(2) that theimmoveable items claimed as 
joint, were aequired between 1866 and 1874, 
bali the plaintiff who was born about 
1863, could contribute to family funds, (3) 
that when he could do so, heis not proved 
to have taken any important part in 
Ramaswami’s business or to have obtained 
any agreement from him that it should be 
carried on jointly. 


Jt has been urged that on these findings 
the decision should have been in plaintiff’s 
favour, and it is possible ‘that it should 
have been as regards at least the moveable 
property, which is not alleged to have been 
acquired before he was capable of earning. 
But though the finding on this point is 
not, as I understand it, that plaintiff's 
exertions were insignificant and can 
be disregarded, it is so qualified later 
in the judgment that the learned Judge’s 
meaning is uncertain. He has not at any 
point distinguished between the moveable 
and immoveable property. He has moreover 
in my opinion, overlooked certain admissions 
and practically uncontradicted evidence, 
which are material with reference to the 
incidence or transfer cf the burden of 
proof. It is, therefore, necessary to deal with 
the case fully. 

Accepting the finding that Ramaswami ' 
held no nucleus of ancestral property, I can 
respectfully agree with the learned Chief 
Justice that the plaintiff, alleging that 
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the immoveable property acquired without 
his assistance has been thrown into the com- 
mor? stock, must prove it, and I would adopt 


a similar rule with reference to the 
participation in joint trade, which is 
relied on as supporting his claim 
to the  moveables. The difficulty is, 


however, that such rules are so general as 
to be useless. Mayne’s Hindu Law and Usage, 
7th Edition, page 367. For it is not until the 
particular facts and probabilities, as 
admitted or established in the case under 


trial, have been enumerated that it is 
possible to assign the burden of 
proof finally on disputed points to either 


party or to estimate its weight. Reference 


must, therefore, be madeat once to the 
admissions and probabilities now in 
question. 

It is common ground that the family 


is joint, that the father Ramssami carried 
on a furniture business from before the 
date of his first acquisition in 1866 until 
six months before his death in 1905 and 
that plaintiff is his son by his first, 1st 
defendant his son by his second wife. 
Next, there is Ist defendant’s evidence that 
the family had common meals, that plaintiff's 
marriage was celebrated at Ramasami’s 
expense and that he lived throughout and 
even after his marriage, in the family 
house, leaving it only occasionally, The 
‘Ist defendant would connect these absences 
with quarrels arising from plaintiff's 
abstracting money belonging to the business 
and articles from the house. But this 
explanation, if trae, would not affect the 
character of plaintifi’s residence; and, as 
he was not cross-examined regarding any 
definite facts in connection with it, it 
may be disregarded. Lastly, plaintiff 
received these benefits, not merely during 
his youth and before he could earn, but 
until he was aged forty; and it is not 
suggested that they were derived from pro- 
perty admittedly belonging to the family 
or from any source except the property in 
suit and the, profits of the business. It 
is an inference from these admitted facts 
that- Ramasami’s family house and income 
were treated by plaintiff. for forty yearsas 
those of a joint family to whith he be- 
longed. It is a strong probability that 
Heanasami allowed this, because plaintiff 
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assisted in the trade, when he could do 
80. 7 
This probability is strengthened by another 
admitted fact. The trade was continued 
until within size months of Ramaswami’s 
death; and, as he digd at the age of 
eighty, it may fairly be assumed that for 
the last ten years at leas’, he did not 
work unassisted. The Ist “defendant, ad- 
mittedly gave no assistance ; and hig explana- 
tion that it was given by gumastahs, is 
useless, since no gumastah has been called 
to support it. The alternative is that alleg- 
ed by plaintiff that he, the adult son, to 
whom Ramasami would naturally look for 
assistance, gave it. 


If these considerations do not transfer 
the burden of proof from plaintiff entirely, 
they go far towards doing so. The direct 
evidence that he took an important part 
inthe business, was no doubt rejected by 
the learned Judge, mainly, so far as appears, 
on the ground that it was improbable. 
But the probabilities arising from the absence 
of proof of an agreement between plaintiff 
and Ramaswami to trade together, from 
the former’s cessation of business after the 
latter’s death and from the former’s separate 
trade, seem to me unsubstantial or insuffi- 
ciently established. As regards the last, the 
only evidence does uot show that plaintiff's 
separate trade was such as to prevent his 
working with his father, as he alleges. 
His evidence is that he did 80, sharing in 
ihe management and buying materials in 
the moffusil. And the learned Judge has 
not noticed that the witnesses who corrobo- 
rate him, though of no special credit, are 
those who would naturally be well acquaint- 
ed with his facts, 2nd, 3rd and 4th witnesses 
for plaintiff being relatives of Ramaswami, 
9th and 6th witnesses for the plaintiff the. 
occupants of the nextand the opposite shops 
and 6th and 7th witnesses for plaintiff, 
persons with whom plaintiff and Rama- 
swami had trade transactions. The Ist 
defendant's own evidence is necessarily 
negatived.. But it is defective, since it 
affords no explanation on the points already 
referred to. His witnesses include no 
member of Ramaswami’s family. One of 
them has no special knowledge of its affhirs 
or the trade; and the other, the brother 
of Ramaswami’s second wife, 2nd defend- 
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ant, is not likely $o be independent. With 


-all deferenge tothe learned Judge who 
tried the case, I am constrained to give 
weight to the superiority of plaintiffs 
evidence in these respects* and to the pro- 
babilities in its favour and to find that he 
was, as he says, participating tontinuously 
in the trade with Ramaswami, his co- 
pareqner, and that, therefore, the suit move- 
ables, acquired with tha profits thus earned, 
are joint family properties. Munusami v. 
Maruthammal (1). 


There is very little ground for a decision 
as to the immoveable property, except the 
presumption already drawn in favour of 
plaintiff from the manner in which he 
throughout with Ramaswami’s acquiescence 
lived in it and benefited by it as a co- 
parcener would. I return to the evidence 
regarding No. 82, Edayapoliam Street, and 
Exhibit III. That and other dealings with 
the property by Ramaswami alone lose their 
significance, when regard is had to the 
father's special portion and the possibility 
that plaintiff could not have disputed them 
successfully. On the other hand, probability 
is in favour of his evidence that they were 
concealed from him, for the encumbrancers 
would ordinarily have required plaintiff's 
‘signature as- executant, if they thought 
the property was joint, or as attestor (to 
estop him from future objections), if they 
thought it was separate; yet they did not 
obtain it. One encumbrance was, as Exhibit 
TIL, shows in 1888, the other, Exhibit III, 
was in 1901. Both were, therefore, after 
Ist defendant’s birth when motive for their 
creation to plaintiff’s prejudice was avail- 
able. And accordingly notwithstanding 
them, I would decide this part of the case 
in plaintiff's favour. 


Plaintiff claimed that the house, No. 
82, Hdayapoliam Street, should be ex- 
cluded from partition as his separate pro- 
perty. 
the burden of proof that it belonged to 
Ramaswami or the joint family is, therefore, 
on defendants. I cannot concur, with the 
Jearned Judge accepting Ist defendant’s evi- 
dence that Ramaswamiraised the purchase- 
money by Exhibit ` IIl. “For Exhipit II, 
the decree under which the sale took place 
was passed after contest. by -Ramaswami 


in a trial, which began*after Hxhibit. 1HE 


WA 


It was purchased in his name, and. 
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was executed. But there is in defendants’ 
favour, the evidence of 8th witnesg for 
plaintiff. There are also the facts that de- 
fendants produced the sale certiticate and 


that plaintiff did not obtain exclusive 
possession from Ramaswami, which are 
not satisfactorily explained. Plaintitf’s 


own account of his possession of separate 
funds is uncorroborated and indefinite. De- 
fendants, therefore, in my opinion, proved 
sufficient, I should find necessary that 
this item also is available for division. 

For the foregoing reasons, I would 
allow the appeal with costs and set aside 
the learned Judge’s decision, remanding the 
suit for the passing of a partition decree 
for the suit property, including No. 82, 
Edayapoliam Street. 


By rae Counr—'The result is the appeal 
must be dismissed with costs. 

Messrs. T. Rangachariar_and C. danas ke 
chariar, for the Appellants. 


Mr. W. V. Rangaswamy Atyaugar, for the 
Respondents. 


JUDGMENT.—The appellant is dead and 


‘one of the alienees has been brought on and 


allowed to support the appeal; which has 


otherwise abated, as regards the item in 
"which he is interested. That item consists of 


a house which was purchased by his father 
when he was a small boy and, as there was no 
nucleus of joint family property, must be 
taken to have been the father's separate pro- 
perty at that time. The question then is, 
did the father subsequently throw it into. 
the common stock. The burden in such a 
case is on those who assert this: Mayne, 


‘section 278, and assuming according to the 
'appellant/'s case that the father lived with 


his son in the house and supported and 
married him and carried on business with 
him elsewhere, and even raised money for 
the purposes of the business by mortgaging 
this house, that would not, in our opinion, be 
enough to discharge the onus, for the 


father’s conduct would be consistent with 


an intention to retain the house as his 
separate property, and on the other hand, 
we have the evidence in the father's Will it 
was treated as his separate property. As 
regards this item, therefore, the appeal faiis 
and i is dismissed with costs. 


vue n v. Appeal'dismissed, .. 
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PUNJAB CHIEF COURT. 
First Civi, APPEAL No. 309 or 1913. 
June 2, 1915. 
Present;—Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 
PALA SINGH—PLAINTIFF— APPELLANT 
versus 
Musammat LACHHMI AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Custom—Succession—Self-acquired property, gift of, 
to daughter—Akali Nihangs of Tarn Taran— Proof. 

Where a property has not been proved to be an- 
cestral, a gift by an Akali Nihang of his self-acquired 
property to his daughter is valid. [p. 17, col. 1.] 

Custom cannot be proved established or extended 
by logical process, it can be proved only by instances. 
[p. 16, col. 2.] 

First appeal from the decree of the Subordi- 
nate Judge, first Class, Amritsar, dated the 
92nd November 1912. 

Bhaga’ Gobind Das and Lala Hukam Chand, 
for the Appellant. 

* Bakhshi Tek Chand, for the Respondents, 

JUDGMENT.—The property with which 
this case is concerned, comprises houses 
and land. The parties are Akali Nihangs 
of Tarn Taran and the plaintiff sues 
as real brother and _ co-disciple of the 
last male owner, Man Singh, for a 
declaration that the widow of Man Singh 
was incompetent to gift the property to 
her daughter and that the gift shall not 
affect plaintiff's reversionary rights. 

: The main issue debated before us, is 
whether the property is ancestral qua 
the plaintiff. 

We have had great difficulty in extracting 
from his Counsel what precisely is his 

: basis of claim, but with much diffidence 
Counsel finally decided that he relied mainly 
cn the fact that plaintiff was a co-disciple 
(gurbhat) of Man Singh and failing in that, 


on the fact that he is Man Singh’s real 
brother. 

Counsel's line of argument was that, 
these Akal Nihangs were at tbe outset 


devoted to celibacy and that under these 
conditions, their property descended according 
to spiritual relationship from gurnu to chela, 
that now these Nzhangs have fallen away 
from their ideal, take wives and beget 
children, with the result that when a 
Nihang has no chela, his bodily heirs succeed. 

He enlarges this theory by stating the 
proposition that just as a son takes the 
pce of a chela, so a brother and co- 
disciple have a similar standing. 


[1916 
1 
In propounding these theories, learned 


Counsel forgets that custom cannot ba 
established or extended by logical process; 


custom can be proved in one way only, 
i 0, by ingtances, for all practical 
purposes; the only exception to this is im 
favour of* certain statements of custom 
which have been declared “by Statute to be 
&sthoritative. . ° e 
Narna SINGH 
ANT | N 
Narain Handal Mangal Charat Jodh 
Singh. Singh. Singh. Singh, Singh. 
Bhup Singh, 
Ram Singh. 


We have traced the land in suit through 
the record back to 1852 and are satisfied 
that it is a portion of a holding held 
jointly at that date by the five chelas of 
Naiva Singh. 


As for the house property, no evidence 
on the record has been pointed out to 
us, which would justify the conclusion that 
it came down from Naina Singh. 

Man Singh was a Subedar in the Army 
and it is quite possible, even probable, 
that he had resources other than:ancestral. 


Charat Singh, Fhup Singh, Ram Singh 
were no doubt the spiritual descendants 
of Naina Singh, but what we know of 
their dispositions of this landed property, 
does not support the plaintiffs contention 
that it must be regarded as ancestral 
property. 

In 1881, Bhup Singh by deed of gift 
conveyed to Ram Singh, his disciple, the 
land in suit, also a bunga at Tarn Taran 
not apparently in suit, and in addition 
much land and house property situate in 
Amritsar. ` 

He describes his act as a gift for charity, 
and particularly mentions that his relatives 
shall bave no claim to the property gifted. 
In 1901, Ram Singh by Will devised all 
his property to Man Singh and Pala 
Singh describing them as his real brothers 
and co-disciples. 

On Ram Singh’s death, his two brothers 
succeeded in equal shares. 

By Will dated May 1803 Man Singh 
bequeathed his “entire moveable property 


\. 
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fto his daughter's son, but the legatea 


predeceased the testator. 
In that Will Man Singh described hig 
property as self-acquired. 
~ An attempt has been made to show that 
Bhup Singh was the real enclé of Ram Singh, 
e but the evidence ',on the point is extremely 
meagre and of no real value. œ 

Akahs in their choice ofchelas are not 
resjricted to*any caste, and there is no 
presumption that Bhup Singh, Charat Singh 
and Naina Singh were blood relations. 

The position then is that this landed pro- 
perty has been devised by Will and gift, and 
it is notancestral qua, the plaintiff. 

Ram Singh obtained it by gift from Bhup 
Singh who has not been shown to be a blood 
connection and must, therefore, be regarded 
as a stranger, and Ram Singh by Will 
bequeathed it to his two brothers who were 
not his chelas. 

The plaintiff in order to succeed is bound 
to show that among Akalis there is a custom 
which in respect of property so acquired 
gives him a right superior to that of the 
daughter of the last owner. . 


We hold that plaintiff has entirely failed 
io show that the land is ancestral to him 
or that he has a claim to it superior to 
that of the donee, and we dismiss the appeal 
with costs. . 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. | 

RevgNvE PETITION No. 15 of 1912-13 

f or FARRUKHABAD DISTRICT., 
December 13,-1913. 
Present:—Mr. Baillie, S. M., 
and Mr. Tweedy, J. M. 
ZALIM— DEFENDANT — ÅPPLICANT 
versus 
SRI RAM AND orHkRS—PLAINTIFFS— 


- Responvents, : 
Agra Tenancy Act (II of 1901), ss. 59, 60—Non- 


deposit of decretal amount—Sufficient cause—Service ` 


of notice by affixution—Service, when insufficient. 

A plea by a tenant that he coul not deposit 
the amount of a decree within the time fixed by the 
notice issued under section 60 of the Agra Tenancy 
Acteon account ofeillness is not an unreasonable 
plea. [p. 17, col. 2.] 


2 


WA 


^ was. 


‘reasonable 
.effect a personal service. 
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In the service of notices under section 60 the 
utmost care should be exercised. [p. 18, col. 1.] 

Where a notice was served by affixation and the 
process-server reported that tho whereabonts of the 
iudgment-debtor were not known: 

Heid, that there was no duc and reasonable 
diligence in effecting a personal service and. that, 
therefore, there was no service at all of the rictice, 
[p. 17, col. 2.] 

Application for revision of the order of the 
Assistant Collector, Farrukhabad, dated 
the 21st January 1918, in the case of 
ejectment under section 59 of Act II of 1901. 

JUDGMENT. 

Battie, S.M..- (December 6th, 1913.)—The 
present applicant applied for review of an 
order of ejectment dated 2Jth September, 
on the ground that the notice under section 
.U had not been- served upon him. The 
Assistant Collestor made some sort of enquiry 
and records his opinion that “no good case 
is made out for the delay. The plea of 


„illness is so unreasonable that no amonnt 
-of oralevidence can make it acceptable.” 


It does not appear that any enquiry was 
made on the subject asto whether there had 
been due legal notice. Apparently he 


. assumes that the notice was duly served and 


called upon the applicant to explain why he 
did not appear within 15 days, 


I entirely disagree with the Assistant 
Collector’s view that illness is in such cases an 
unreasonable plea. A cultivating tenant is 
not a person who has‘ attorneys at his 
disposal. What he has to do, he must do 
himself. It is, however, unnecessary to 
prosecute the enquiryin this respect, as in 
my opinion the endorsement on the notice 
does not show that there was a proper legal 
service. It says that the notice was served by 
affixation. The process-server records that 
it was not known where the judgment-debtor 
Ido not consider that there could 
have been in these circumstances due and 
diligence in endeavoiring to 
It is improbable in 
the highest degree that after due diligence 
the whereabouts of the tenant coald not be 
discovered. 


I would, on the ground there was no legal 
service of this notice, cancel the order of eject- 
ment, dated 2061'September, and direct thatthe 
proceeding be restored to the file of the Assist- 
ant Uollector for disposal after issue of a fresh 
notice, 
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' mpwxgDY J.M.— lentirely agree. Tt is high 


time Courta learnt that the utmost care must 
be exercised in the’service of notices under 


_ sections 59.and 60 and that if the law is not 


complied with in all its strictness the 
ejectment is liable to be set aside, 
- DT d Application allowed. 


" - PUNJAB CHIEF COURT. 
Ssooxp Civit Arrear No. 573 or 1912. 
' June 5, 1915. 

: Present: —Mr. Justice Rattigan and 
: . Mr. Justice Leslie Jones. 
..BISHEN DAS-—DEFENDANT — APPELLANT 
versus : 
AND ANOTHER— PLAINTIFFS 
TOME — RESPONDENTS. 
c’ Civil Procedure Code (Act Y of 1908), O. XXII, 7. 6 
—Judgment, validity of, passed after death of defend- 
‘ant—Joint tort-feasors, survival of claim against one— 
-Gompensation, suit for, right of—Fatal Accidents Act 
(XIII of 1855)—Judgment and evidence in criminal 
trial, whether admissible in civil swit—Admission to 
‘Police Officer in criminal trial, whether admissible— 

widence Act (I of 1872),5s. 17, 18, 21, 38, 42—Com- 
‘pensation, brother joint with deceased, whether entitled 
4.—Amount.of compensation, how estimated. 
. : Where a defendant dies after the hearing of the 
‘suit but before the judgment is delivered, the 
‘decree passed by the Court has the same force under 
‘Order XXII, rule 6 of the Civil Procedure Code, 
1908; as if 'it has been passed in his life-time. [p. 
19, col. 2.] 

The liability of joint tort-feasors is joint and 
several and consequently on the death of one 
the cause of action survives against the other. [p. 
19, col. 2.] ` 
A judgment of the Criminal Court is inadmissible 


-as a piece of evidence inthe civil proceedings and 


he facts alleged by the plaintiffs in the civil case 
ould be proved independently of such judgment. 
s : 
p. 20, col. 1.] 
Pad. d 
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e 
- The depositions of witnesses taken in the criminal © 
trial ve inadmissible in civil proceedings. [p: 20, 
col. 1. 

Though an admission of guilt made bp a defendant 
toa Police officer is not receivable in evidence as & 
‘confession’ as against him if he ison his trial as 
an aceused person, yet it is acceptable in a civil 
suit as an admission under sections 17, 18 and 21 of | 
the Evidence Act. [p. 20, col. 2°] 

A brother of a murdered man jp nob a porson 
entitled to claim compensation under the provisions 
of Act XIII of 1855 andthe mere fft that the two 
brothers were members of a joint . Hindu fatuiiy 
does not entitle him to claim compensation in respect 
of the death of his brother. [p. 21, col. 1.) 

In awarding ccmpensation in a suibfor compon- 
sation for causing tho death of a person, the amount 
should be fixed considering the members of the 
family left by the decoased. [p. 21, col. 1.] 


Second appeal from the decree of the 
Additional Divisional Judge, Jhelum 
Division, at Sialkot, dated the 11th March 
1912. 


Mr. Manohar Lal, for the Appellant. 
Mr. Gokal Chand Narang, for the 
spondents. 


JUDGMENT.— This is a second ‘appeal 
from the decree of the Additional Divi- 
sional Judge, Jhelum Division, dated the 
llth March 1912, but the case is some- 
what curious and in order to understand the 
legal points involved it is necessary to refer : 
briefly to the facts. i 

In January 1906 one Ladha Mal, a 
Khatri, aged about 35, left his shop in 
Mauza Jalalpur Jattan, Gujrat District, 
with the object of visiting various places 
for purposes of ‘trade. According to the 
evidence, he took with him 50 sovereigns, 
Rs. 250 in cash and some 50 pairs of 
pashmina sheets. After visiting Allahabad, 
where he met present appellant, Bishen 
Das, and other places, he proceeded with 
Bishen Das to Faridkot where the two put up 
at a serai. There they met Badri Nath, 
defendant No». 2 in the case, who was at 
that time employed as a compounder in a 
dispensary. The allegation is that Bishen 
Das and Badri Nath thereafter conspired 
together with the object of murdering 
Ladha Mal; that they purchased aconite 
(mitha telia) from one Milkhi Ram, & 


Re- 


druggist; hat the aconite was administered 


to Ladha Mal and caused his death; that 
the two defendants hurriedly effected the 
cremation of the body; that they robbed’ the 
deceased of the cash and pashmina chadars 


X. 
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that "he ` had -with him aud disposed of -a 
number of the latter. to various pérsons sueh 
‘as Shib Diale-Arura Mal'and Farnam Singh; 
that the defendants were tried and convicted 
‘by the Sessions Court at Faridkot of the 
-murder of Ladha Mal and sentenced each 
to. transportation for life, and .that after 
‘the: expiry: of wbout three years they were 
released (iù conjunction with various other 
-prisorfers } at ithe time of the Imperial 
Durbar. 

- Plaintiffs, sio are. (1) tbe minor son 
of Ladha Mal and (2) Ladha  Mal's 
brother, have brought ‘the . present suit 
claiming (a) Rs.: 4,000 as’ .compensition 
for: the: death of Ladha Mal, this part of 


the claim being admittedly based on - the 
provisions of Act XIII of 1855; and (b) 
Rs.: 1,000 as representing the «ash and 


value of goods belonging to. deceased. but 
alleged to have been appropriated by the 
defendants after his death. The total 
value of the cash.and goods was about 
Rs. 1,400, but it is admitted that goods to 
the value of about Rs. 400 have since 


been recovered from Haram Singh, Shib . 


Dial and Arura Mal. . 

. The District Judge held that there was 
b sufficient proof that the defendants had 
caused the death of Ladba Mal and that 
the: judgment of the Sessions Court ab 


Faridkot was inadmissible for the purpose , 


of proving' facts alleged in the present 
ease. The learned; Judge referred to the 
evidence of Milkhi Ram, but held. that 
death by poisoning. was not proved and 
eouid not. be assumed ‘in the absence of 
medical evidence to the effect that Ladha 
Mal actually died of -aconite poisoning. 
Obviously, evidence of that kind could not 
be adduced in the present case inasmuch 
as Ladha Mal was éremated very shortly 
after his: “death. The ‘District Judge 
&ecordingly dismissed the claim for 
compensation, but he held that plaintiffs 
were entitled to the Rs. 1,000 claimed by 
them. on “account -of «value of goods 
which .he found bad been taken by the 
defendants- . ; 

: The Additional Divisional Judges after 
semanding the case for further enquiry, 
har given plaintiffs a decree for Rs 2,000 
as comfensation for’ the death of Ladha 
Mal arid has upheld the decree for Rs. 1,000 
granted by the Distrist Judge. 


a 
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Defendant Bishen Das has preferred-:a 
second appeal to this Courtand the paints 
urged on‘his behalf are as follows:— ‘ 

(a). It is' alleged that Badri Nath defend- 
ant ‘died pending the ‘appeal in the 
lower Appellate Court, that no application 
io bring his poprusentatived on the record 
was made and it is consequently ^ urged 
that the- decree passed by the Additional 
Divisional Judge. was mere nullity, the 
^rhole dub -on the death of Badri 
Nath. 

There does not DDR to be any force in 
this ‘objection. ‘We find from the record 
that Badri Nath’s-agent was present when 
arguments were heard in the lower Appel- 
late. Court and as he said nothing about 
the déath of his principal, it may be assumed 
that the latter was then alive. Unfortu- 
nately judgment was not delivered until 
some three or four months after the date* 
when arguments were heard and it appears: 
that Badri. Nath died in the interval In 
these circumstances the provisions of Order 
XXII, rule 6, Civil Procedure Code, nre 
applicable and the decree passed by the 
lower Appellate Court hasthe same force ag 
if it had been passed in the life-time of Badri 
Nath. It is, moreover, to be remembered 
that the liability of Bishen Das and Badri 
Nath ‘as joint tort-feasors was joint and 
several and that consequently the cause of 
action would survive on Badri Nath’s death 
as against Bishen Das alone. 


(b) It is contended that the lower Appel. 
late Court has decided the case practically. 
on the judgment delivered by the Sessions 
Court of Faridkot and on copies of deposi- 
tions of witnesses who were examined in the 
criminal trial, and it is argued that the 
copy of the judgment placed onthe record 
is not in accordance with the provisions of 


‘section 86 of the Indian Evidence Act inas- 


much as ib is not attested by any British 
officer and that in any event the judgment 
of the Sessions Court is inadmissible as eyi- 
dence in the present suit, 


We find it unnecessary to deal with the 
question whether the copy of the judgment 
was or was not duly certified, as in our 
opinion the judgment in question should 
not have been received in evidence for the 
purpose of proving that defendants caused 
the death of Ladha Mal, there being ample 
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authority for holding that the judgment of 
a Criminal Court is inadmissible as a piece of 
evidence in civil proceedings {see Shumboo 
Chander Y. Modhoo Kyburt (1), Aghore Nath 
Roy v. Radhika Pershad Bose (2), Gogun 
Ohunder Ghose v. Empress (3) and Raj Kumari 
Debi v. Bama Sundari Debi (4) ] and that the 
facts alleged by the plaintiffs in the civil 
case must be proved independently of that 
judgment [see Ram Lal v. qula Ram (5), 
Nittyanund Surmah v. Kashinath Nyalunker 
oe Bishonath Neogy v. Huro Gobind Neogy 
(7). 

The learned Additional Divisional Judge 
was of opinion that the judgment was 
relevant under section 42 as relating to a 
matter of à public nature, inasmuch as a 
trial for murder is a matter in which the 
public at large is interested. We cannot 
agree with this construction of section 42 
eor hold that the morbid interest of a section 
of a publie in the details of a murder trial 
constitutes such trial “a matter of a public 
nature” within the meaning of section 42. 


Ori very similar grounds we must rule out 
as inadmissible the depositions of witnesses 
taken in the Faridkot Court. There is (as 
the District Judge rightly observed in his 
judgment of the 23rd May 1910) no proof 
that'all the witnesses in question were dead 
or could not be found or were incapable of 
giving evidence or were kept out of the way 
by defendants or that their presence could 
not be obtained without an unreasonable 
amount of delayorexpense. Moreover, though 
thé defendants had presumably the right and 
opportunity to cross-examine the witnesses in 
the first proceedings, thuse proceedings were 
not between the plaintiffs and defendants. 
Section 33 of the Indian Eviderice Act is, 
therefore, in terms inapplicable, and we 
must hold that the ‘depositions in question 
were not admissiblé in evidence in the present 
suit. Jtwasia order thatthose witnessesshould, 
if possible, be examined in the present pro- 
ceedings that the Additional Divisional Judge 


(1) 10 W. R. p6. 
(2).14 W. R. 339. 
(3) 6 C. 247; 7 C. L. R. 74; 8 Shome L, R. 31 Cr. 
(4) 23 C. 610. 
(5) 4 ^. 97: A. W. N. (1881) 143. 
(6) 5 W. R. 26. 
* (7) 5 W. R. 27. 
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"a 
remanded the case for further enquiry by his 
order dated 2nd March 1911, and it was theu 
found that Shib Dial was déad and that 
Arura Mal could not be traced; but apparent- 
Jy no effort was made to obtain the evidence 
of the other witnesses who gave evidence in 
the trial (Dana, sweeper, Lachi and Lali).* 

But even if we eliminate *the evidence of 
Shib Dial, Arura, Dana, Machi and “Lalu, 
there is ample material on the redbrd to 
support the findings of the Additional Divi- 
sional Judge. Milkhi Ram proves that appel- 
lant and Badri Nath purchased aconite from 
him, and as the District Judge remarks in 
his judgment, "itis an admitted fact that 
both defendants were present at the time 
of Ladha-Ram’s death and made arrange- 
nients for his obsequiés." It is also proved 
by the evidence of Harnam Singh that Badri 
Nath left certain goods with him which be- 
longed to the deceased. 

And finally we have the evidence of the 
two Police officers Ahmad Ali and Ganga 
Ram and the two witnesses Gobinda Mal 
and Dharam Singh, to the effect that appel- 
lant Bishen Das admitted to them that he 
had bada hand in the murder of Ladha Ram. 
‘As this admission was made to a Police officer, 
i& would obviously not be receivable in evi- 
dence asa "confession" as against Bishen 
Das, had he been on his trial as an accused 


, person (section 95 of the Indian Evidence 


Act). But there is no reason why it should 
not be accepted in a civil suit as an admission 
under sections 17, 18 and 21 of the Act. [See 
Queen- Empress v. Tribhovan Manekchand (5) 
and Bhagat Ram v. Emperor (9)and Wigmore 
on Evidence, Volume J, paragraph 815, 
where numerous American authorities are 
sited to support the proposition that the rule 
excluding confessions made under undue in- 
fluence, ete., applies only to the confession of 
a person on trial in a criminal case On 
the other hand, an admission of this kind, 
made under such circumstances, cannot be 
regarded as conclusive and it is open to the 
person who made it to explain it away. In the 
present case, however, Bishen Das has made no 
attempt to explain tbe admission, nor indeed 
has he eventured to go into the witness box 
to deny the truth of the statements made by 


(8) 9 B. 131 at p. 134 e: . 
. (9) 11 Ind. Cas. 584; 96 P. L. R. 1911, 50 P. W. R. 
19]1 Cr; 12 cr. L. J, 400. 
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the four witnesses “above mentioned. We 
must take if. e therefore, that ‘this evidence 
which stands "nnrebutted is irue and that 
Bishen Das actually admitted complicity in 
the murder of Ladha Mal; upon this 
assumption we have'no hesitation gn finding 
that there is ou the record ample ground to 
support the conglusions of the lower Appel- 
late Cenrt, . 

. (e Mr. Manohar Lal next argues that 
Kirpa Ram, the ‘brother of the deceased 
Ladha Mal, was nota person entitled to 
claim compensation under the provisions of 
Act XIIL of 1855, and that ib is only in 
virtue of those provisions thata claim of 
this kind can be bro.ght. In our opinion 
there i$ force in this contention and the 
mere fact that Kirpa Ram and Ladha Mal: 
were members ofa joint Hindu family, cannot 
entitle the former to claim compensation in 
respect of the death of the latter. We must 
accordingly hold that Kirpa Ram's claim 
should haye been dismissed from the very 
outset. 


It is then argued that the lower Appellate 
Court could not possibly have: intended to 
award a sum of Rs 2,000 as compensation 
to plaintiff Ram Labhaya alone, and that 
consequant npon our holding that Kirpa 
Ram has no claim, the amount of damages 
should be reduced very considerably, if not 
indeed by one-half. We do not agree. It 
appears to us that the Additional Divisional 
Judge in making the award had in view the 
fact that there were many members of 
Ladha Mal's family to whom his death must 
necessarily baye caused serious pecuniary 
loss. ‘We find that at the time of the marder 
his wife, two daughters, his mother anda 
son were all alive and we cannot regard 


Hs. 2,000 as excessive compensation for 
them. 


As we have already pointed out, the decree 
against Bishen Das and Badri Nath was joint 
and several, and the fact that Badri Nath 
is dead, does not affect the existence of the 
decree standing against him; at the sama 
time it will bs open to plaintiff to , execute 
the decree against Bishen Das alone if he is 
80 advised. 

(d) Lhe final argument of Mr. Manghar 
Lal was that there was no sufficient proof 
that the goods and cash taken by the defend- 
ants from Ladka Mal 
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amounted to Rs. 1,000 in value. Upon this 
point there is the concurrent finding of the 
Courts below and we do not propose to 
discuss it in second appeal, 

The resnit then is that we accept the 
&ppsal so far asto dismiss Kirpa Ram’s 
claim, but we leave him and defendants to 
bear taeir own costs throughout. The appeal 
stands dismissed with costsso far as the 
claim of plaintiff Ram Labhaya is concerned. 


Appeal parily accepted, 


CALCUTTA HIGH COURT. 
Sgcoxp Oryin APPBAL No. 3561 or 1911. 
July 21, 1915. e 
Presext:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 
ATIMANNESSA BIBI—PLAINTIFF— 
APPELLANT 


versus 
ABDUL SOBHAN AND OTHERS— DEFENDANTS 


— RESPONDENTS, 

Auuhammadan Law—Waki, private and pubdlie— 
Motai -Sule suiviving descendant of founder, right 
tj, to office —Religious endowment, succession to —Regu- 
lation IV of 1743,s. 185—Qadi, functions of, who can 
exercise —Civil Procedure Code {Act V of 1308), s. 92— 
District Judge, whether: gadi—Subordinate Judge, 
powers of — Matwnlli appointed under s, G2—Suit to be 
declured mutwalli iz Subordinate Judge's Court, 
maintainabiüty of. 

A descendant of the founder of 2 wakf has a 
preferential clainx to tha ofice of méralti, bas ha 
does not become mutwalli by right of inheritance, 
he las to be appointed such by ihe gadi, "who may 
supersede him if he is not qualitied. [p. 23, eol. 2.] 

No right of inheritance attaches to a religious 
endowment. It is by appointment that one officer 
succeeds to another appointment either by the 
original appropriator or by his successor or executor 
or by the superintendent for the timo being, or 
failing all these, by the Ruling Power. [p. 23, col. 2.) 

Sayad Abdula Edrus v. Sayad Zain, là B 565}, 
followed. 

Tho appointment of a mutwalli to e wakf is a 
matter regarding religious usages and institutions 
within that meaning of section 15 of Regulation IV of 
i703 and must be determined with regard io the 
provisions of the Muhammadan Law “on the si 
(p. 28, col. 24] 

Kudratulla v. Mohini Mohan Shaha, 4 B. "n. R. 
13i at page 163; 13 W. R. 21 (F. B.J, followed. 


A Subordinate Judge, who has nob been expressly 
authorised by the Government to exercise os . 
in connection with the administration of wakfs, 
not cunrgctznt io ach in that behalf. [w.28, col, A 
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: In respect of wakfs created for public purposes of 
a feligious nature, a District Judge may be assumed 
to have been authorised, by virtue of section 92 of 
the Civil Procedure Code of 1908, to discharge the 
functions of a gadi. [1. 28, col. 2.] 

«Per Mookerjee, J.—In respect of private wakfs 
even a District Judge has no authority to exercise 
the functions of a gadi, the Local Government should 
futhorize either District Judges or Subordinate 
Judges or even judicial officers of a} lower grade 
to exercise the functions of a gadi. [p. 28, col. 2.] 

On the allegation that a certain wakf was a 
private one, the plaintiff instituted a suit for 
decleration of her title as mutwalli and for an 
injunction to restrain the defendants, one of whom 
had been appointed muéwalli by a District Judge 
ina suit under section 539, Civil Procedure Code 
of 1882 (to which, the plaintiff was not a 
party) from interfering with her possession of the 
endowed properties. The Subordinate, Judge who tried 
the suit, found that the wakf constituted a public 
trust, buthe decreed the suit holding that the plaintiff 
as the sole surviving descendant of tho founder had 
a superior claim to tho office of mubwalli. On an 
appeal by the defendants, the District Judge held that 
the wakf wasa public one, but dismissed the plain- 
tiff'& suit on the ground that so Jong as the decree 
in the suit under section 539 remained in force, no 
relief could be awarded to the plaintiff: - 

Held, that the plaintiff's suit, was rightly dismissed 
inasmuch as the Subordinate Judge had no 
authority to appoint tho plaintiff as mutwalli in 
‘supersession of the order made in. the suit under sec- 
tion 589, Civil Procedure Code of 1882 [p. 28, col. 2.] 

Held, further, that as the wakf was declared to be 
a public trust, the plaintiff's remedy was to proceed 
ander-section 92, Civil Procedure Code, 1908, and 
-get herself appointed mutwalli on the ground 
-that as the sole surviving .descendant of the founder 
at the time of the death of the last mutwalli, she 
‘had the preferential right to the office. [p. 29, col. 1.] 


Second appeal against the decree of the 
¿District Judge of 24-Parganas, dated the 
18th September 1911, reversing that of the 
'Sübórdinate Judge, first Court, Alipore, 
dated the 9th March 1911. 


: Babus Umakalt Mookerjee, Tarakisor Chou- 
.dhury, Moulvi Muhammad Mustafa Khan and 


Babu Satis Chandra Mookerjee, for the Ap- 
pellant. 
` Mr. Arthur Caspersz and Moulvi Wahid 


* Hossain, for the Respondents. 
ji JUDGMENT. 


: MoOKERJEER, J.— The subject-matter of the 
litigation which, bas | culminated in. this 
appeal consists of immoveable property 
‘dedicated as wakf, in or. about the year 
1886 by a Muhammadan named Azimuddin 
Mistri. A mosque was erected by the 
* founder on a portion of the land and income 
for, ita maintenance.is. derived. from, the 
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remainder, which is in “the occupation “of 
tenants. Azimuddin constituted himself’ the 
first mutwalli and acted as such so long 
as he was alivee He appointed his grandson 
Imamuddin às the next mutwallz; the latter 
executed s» tawldatnama ‘on the 13th March 
1854 ‘whereby he appointéd one Sekandar 
as his successor.in the office of mutwalli 
with authority to appọint a successor. On 
the 1st December 1892, Sekandar, in exercise 
of the power vested in him, appointed his 
daughter Sobran Bibi as °muatwalli; she 
performed the duties of the office. for over 
seven’ years and died in the -year * 1900 
without appointing anyone as mutwalli. 
Two brothers: of ‘Sobran, Yakub, ` Yasin by 
name, however, took - possessicn of ‘the 
wakf properties and administered them “for . 
a term- of seven years.’ On, the 22nd 
February 1907, Yakub and Yasin executed 
a deed of relinquishment in favour of the 
plaintiff Atimannessa Bibi, daughter of Imam- 
uddin, the grandson of Azimuddin. In 
this deed they admitted that as the sole 
surviving descendant of the founder’ ske 
had a preferential claim to the office. of 
mutwalli. Immediately after this, there was 
a scramble for the possession of the wakf 
properties and on the 22nd July 1907, 

a suit was instituted with the consent of 
the Advorate-General, under section 539 of 
the Civil Procedure Code of 1882, in the 
Court of the District Judge by persons 
who claimed to be interested in the due 
administration of this religious trust. The. 
assistance of the Court was sought,as it 
could only have been sought, on the allega- 
tion that the trust had been created for 
publie purposes. The three sons of 
Sekandar were originally joined as defend- 

ants, The present plaintiff subsequently 
applied to be made a defendant, but as she al- 
leged that the wakf constituted a private trust 
not affected by section 5839, her application, 
was refused on the authority of the decision in 
Budh: Singh Dudhuria v.” Nirddbaran Roy, 
(1). As the original defendants. did not, 
deny that’ the trust “was “a: ‘public , one 
within “He “meaning-of | section 539, “the. 
suit as against them was tried. in due, 
course, and.one. Abdug Sobhan "who, had 
married the daughter of Kariman; a son- of 
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Sekandar, was appointed mutwalld on the: 


28th Maye 1908. The District Judge, 
however, expressed the opinion that he 
had a very strong suspigion thatthe suit 
was purely collusive and had been brought 
to defeat Atimanhessa. On the 16th March 
1910 she commenced this suit for declara- 
tion of her gitle as mutwalld of this trust 
whtch, she alleged, was a private wakf, 
and also for an injunction to restrain the 
defendants (in which category she included 
Abdus Sobhan) from interfering with her 
possession of the endowed properties. The 
Subordinate Judge held, that the wakf 
constituted a public trust, contrary to the 
allegations of the plaintiff, but that as the 
sole surviving descendant of the founder 
she had established a claim to the office 
of muhtalli superior to that of any stranger; 
in this view, he decreed the suit. On 
appeal, the District Judge affirmed the view 
of the trial Court as to the public nature 
of the wakf, but dismissed the suit on the 
ground that so loug as the decree in the 
suit under section 539 remained in force. 


no relief could be awarded to the plaintiff. 


The plaintiff has now appealed to this 
Court. On an analysis of the elaborate 
arguments addressed to the Court on both 
sides, the following two points emerge 
for consideration, namely, first, did the 
plaintiff as the sole surviving descendant 
of the founder become mutwalli by opera- 
tion of law when the last mutwalli died 
without appointing a successor; and secondly, 
can the plaintiff be appointed mutwalli in 


this suit instituted in the Court of the 


Subordinate Judge and relief granted to her 
on the basis of such appointment? 


. Às regards the first ground, itis plain 
that the plaintiff did not by operation of 


law become the mutwalli by right of 
inheritance on the death of the last 
mutwalli. The rule on the subject is 


thus stated by Neil Baillie in his Treatise 
on Muhammadan Law (Volume 1, page 
593): ‘When the superintendent has died 


. and the appropriator is still alive, the ap-. 


pointment of another belongs fo him and 
not to the Judge; and if the appropriator 
be dead his exeeutor is preferred to the 
Judge. But if he has died without haming 
an executor the appointment of an ad- 
ministra&or is with the, Judge. In _the 
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Asul it is stated that the Judge cannot 
appoint a stranger to the office of* ad.. 
ministrator, so long as there ure any of, 
the house of the appropriator fit for the 
office, and if he should not find a fit 
person among tbem, and should nominate 
a stranger, but should subsequently find 
one who is qualified, he ought to transfer 
the appointment to him. When the ap- 
propriator has made ita condition thatthe 

superintendent shall be of his children and, 
children's children, and tke Judge appoints 
another than one of these without any- 
malversation, is the person so appointed 
the superintendent? Boorhanood Deen has. 
said ‘No’.” It is obvious from this state-, 
ment of the law that though a de- 
scendant of the founder has a prefer. 
ential claim to the office of mutwalli, he does 
not become mutwalli by right of inheritance 
but has to be appointed such by the 

gadi who may supersede him if he is 
not qualified. This view is confirmed by. 
two texts from works of recognised authority 
on Muhammadan Law, translated inthe judg- 
ment of this Court in the case of 
Salimulla v. Abdul Khayer Mohammed Musta, a. 
(2). One of these texts is from the Isaf of Al- 
Tarabulusi (Cairo Edition, page 42) and 

the other is from the. Fatawa Alamgiri 

(Caleutta Edition Volume II, page 507) 
(see other texts translated by Ameer Ali in his, 
Muhammadan Law, Volume I, 4th Edition, , 
pages 451, 759, 760, 763 and 765. See also 
Anglo-Muhammadan Law by Sir Ronald Wil- 
Son, paragraph 328 and Tyabji on Muhamma- 
dan Law, page 414). Indeed it may be taken , 
as a settled doctrine of Muhammadan Law that 
no right of inberitance attaches to a religious 

endowment. As Parsons, J.,observed, with , 
the concurrence of Sargent, C. J., in Sayad 
Abdula Edrus v. Sayad Zain (3 , itis by ap- 

pointment that one officer succeeds to another . 
appointment, either by the original ap-, 
propriator or by his successor or executor 

or by the superintendent for the time 

being, or failing all these, by the Ruling 

Power. This is laid down distinctly by 

Maenaughten in his Muhmamadan Law 

(Chapter X on Endowments, paragraphs 5 and. 
6; Precedents of Endowments, Cases IK and 


(2) 3 Ind. Cas. 419; 37 C. 263; 14 C. W. N. 49; 
11 C. L, J. 304, . 
(8) 13 B. 555, Soe Y 
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X). Consequently, the position cannot be 
sustained that ihe plaintiff became by 
operation of law the mutwolli of his wakf 
as the sole surviving descendant of the 
founder when the last  mutwali; died 
without having appointed his successor. 
This conclusion is in accord with the deci- 
sion in Moohummud Sadtk.v. Moohummud Alt 
(4 and Shahoo Banoo v. Aga Mohamed Jofer 
Bindaneem (+). The first contention of the 
appellant must accordingly be overruled. 

As regards the second ground, the ques- 
tion arises whether in the present suit, 
instituted in the Court of the Subordinate 
Judge, the plaintiff can be appointed 
mutwallt of the wakf, As is ohvious from 

* the texts already mentioned, where, as 
bere, the appropriator is dead and has not 
left an executor, the power of appointment 
rests with the gadi. The problem thus 
requires solution, who is the judicial officer 
in the British Indian system of law who 
corresponds to the gadi under the Muham- 
madan Law and can exercise his functions 
in relation to wakfs. The question has 
never been fully investigated, but it was 
assumed in the cases of Shama Churn Roy v. 
Abdul Kabeer 6), In the matter of Wiozat- 
unnessa Bibee (7) and in ve Halima Khatun 
(8) that the Civil Court of superior juris- 
diction, in the locality where the wakf pro- 
perties are situated, is vested, generally 
speaking, with the powers exercised by 
the gadi under the Muhammadan regime. 
On the other band, in Nemai Chand v. 
Golam Hossein (9), it was observed that if 
a District Judge or a Judge of this Court 
in its original jurisdiction could exercise 
the functions of a gadi, there was no 
apparent reason why a Subordinate Judge 
who has jurisdiction over the wakf property 
should not be deemed equally competent to 
discharge those functions. As the ques- 
tion is of paramount importance, I have 


a (1798) 1 Mae, Sel. Rep. 22; 6 Ind, Dec. (o. s.) 


E M 84 L:A. 46; 84-0. 118 (P. C. 11 C. W. N. 297; 
43. D. J. 80,6 O. D J, 284; 9 Bom. R. 88; 17 M. 
L. J.-52; 9 M. L, T. 49; 4L. B. R. 66. 

(5) st. W. N. 158 

(7) 1 Ind. Cas. 5 2; 36 C. 21, 

(8) 7 Ind Cas. 33; 37 O. 870. 

(9) 3 Ind. Cas. 803; 87 C. 179 at p. 167; 14 0. W 

N, 685; 11 C, L. J. 817. 
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investigated the position of a qadi under 
the Muhammadan Law, a problém which, 
so far as | am aware, has been treated 
historically only in the valuable lectures on- 
the ‘History of Moslem Legal Institutions . 
delivered by Dr. Abdullab-al-Mamun 
Suhrawardy as Tagore Professor of Law in. 
the University of Qaleutta. Wo assistance 
in the solution of this question has bÉen 
derived from an examination of the legis- 
lative enactments and judicial decisions 
relating to the powers and duties of a qadi , 
appointed under the Anglo-Indian system 
of law. Amongst these may be men- 
tioned Bombay Regulation XXVI of 1827 
repealed by Act XI of 1864 (Act XII of 
1880 ; Harrington’s Analysis of the Ben- 
gal Regulations, Volume T, 2nd Edition, pages 
67,. 919, 223; Colebrooke’s Supplement  of' 
Digest of Regulatiors, pages 1, 14, 19; 
Morley’s Digest, Introduction, pages 30, 31, 
34, and title Kazi; Muhammad Yusub v. Sayad: 
Ahmed (10), Jamal v. Jamai (11), Daudsha’ 
v. Ismalsha (19), Baba Rakaji Shet Shimp? 


vN assaruddin( 13), Advocate- Generalof Bombay 


v. Abdul Kadir (14). It is necessary, there- 
fore, to examine the original texts on the 
subject. The following texts illustrate the 
position ofthe gadi under the Muhammadan 
Law. 

(Translation of Text I.) 


lf the executor or the mutwalli is ap- 
pointed by tlie Judge (hakim), the safest 
course is that he (the -Judge should write 
in the judicial records and registers that, 
he (the executor) is the executor appoint- 
ed by a Judge possessing the authority of 
appointing the executor and the mutwalli. 
For if he (the Judge limits himself to his 
statement “and he is tke executor ap- 
pointed by the Judge," he (the executor) 
may sometimes happen to ‘be (appointed) 
by a Judge’ nct possessing theauthoriby of 
appointing the executor and the mutwalli, 
For the gad: does not possess the power 
of appointiug the executor and the mut’ 
walli, except when mention of the adminis- 
tration of wakf properties and orphans is 


(10 1B.H.C.B, Ap.18& =, 
(11) 1B, 633, 

(12) 3 B. 72. 

(13) 18 B. 103. 

(14) 18-B. 401, . 
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expressly made in the Royal 
Patent (Manshur) of hés (qudi's) appoint- 
ment. Thus it becomes like the rule re- 
garding the deputy quli (naib garda, for 
it is indispensable therein "to mention that 
gidi so and so is*permitted to have a 
deputy to guard against this notion sup- 
position douby Jami-al-Fusulayn by 
Shaykh Mahmud C. Ismfil, better known 
as Ibn Qadi Samawah, Cairo Edition, Volume 
II, page 15). 


(Translation of Text II.) 


Here there is a point to which attention 
should be called ( anbih) and which is in- 
dispensable and it is —What is'meant by 
the gadi who possesses the power of ap- 
pointing the executor and the mutwalli aud 
has the supervision of wakf? I say it is 
. the chief gıdı. (qadi of gadis) and not 
every gadi, because of what is stated in 
the 27th Chapter of Jami-al-Fusulayn 
(Text Iis quoted here). There is no doubt 
that the Sultan’s saying “I appointed the 
chief qadi" is like expressly mentioning 
these things in the Letters Patent, as is 
expressly stated in the Khulasah in connec- 
tion with the question of the gadis power 
of appointing his substitute or successor. 
According to this, in their (jurists’) state- 
ment regarding obtaining a loan with the 
sanction of the gadi, by gadi the chief 
gadi is meant, and in every place where 
the gadi is mentioned regarding wakf 
affairs. This is contrary to their (jurists') 
statement "When the order, or judgment 
of a gad: is brought before him, is referred 
to him, he executes it,” for this is general, 
(Z6, here the word gadi is used in a 
general sense) (Bahr-al-Raig, Cairo Edition, 
Volume V, page 252). 


(Translation of Text III.) 


(He was questioned) regarding a regis: 
„tered wakf set aside by a deputy gadi who 
relied on the absence of its bindingness 
according to the Great Imam, “Has the 
deputy the power of setting it aside for 
the reasons mentioned or is the power of 
setting it aside peculiar to the original 
gadi”? (He answered): It is stated 
in tke Bhar-al-Rai; (Text II is quoted 
here as far as “wakf affairs"). 

Thus it (Ze, Bahr-al Raig) is 


explicit 


P 


Letters, 


_ effect). 
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regarding that the deputy gadi has not 
the power of setting aside the wakf and 
that is peculiar to the original (qadi) in 
whose letter of appointment the Sultan 
has mentioned the appointment of mutwalhs 
and executors and to whom he has delegated 
the affairs of wakf. And reliance should be 
placed upon this although our master 
Shaykh Muhammad b. Sirajal-Din-al-Hanuti 
has examined, criticised, discussed it; 
because of the difference of opinion* with 
regard to the application in an unrestricted 
sense of the like of it to the deputies in this 
age. 

And there is no special text with regard 
to this question so far as our research goes 
and similarly so far as the research of 
our above-mentioned master and that of 
Shaykh Zayn, author of the Bahr-al-Raigq, 
goes. And verily he (the author of the 
Bahr-al-Raiq) deduced it juristically, and 
God knows best (Fatawa Khayriyah, Volume 
I, page 118, 2nd Edition, Government 
Press Gulaq, Cairo). 


(Translation of Text IV.) 


"Here there is a point, etc.” Al.Ramtif 
says— I say, inthe collection of fatwas of our 
master Muhammad b. Siraj-al-Din-al-Hanuti 
there is a question with regard to their 
(jurists’) statement that the dstébdal (ex- 
change) can be effected by the gadi when 
there is no stipulation of the wagf (to that 
Is the chief gadi meant thereby 
or it is not peculiar to him, and is it a con- 
dition that it should be written in his 
Letters Patent? 

The answer: -We have not seen any 
one restricting it to the condition that it 
should be in his Letters Patent as they 
(jurists) have restricted it with regard to 
the power of giving minor girls in marriage 
and with regard to (the gadis power of 
appointing) his substitute, successor. There- 
fore, it should be acted uponin an un. 
restricted general sense. And amongst those 
which indicate that (the power of effecting) 
tstabda: does not peculiarly belong to the 





* The author of the Radd-al-Muhtar quoting this 
passage reads the word translated “difference of 
opinion" as ikhtilal—confusion, disorder, tumult, 
See below Texts IV and V. 


+ Author of Fatawa Khuyriyah, » 
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chief gadi but rather it (dstébdal) can 
be as much effected by his ideputy as by 
himself, is the fact that itis not lawful 
for him to appoint his deputy as his sub- 
stitute, successor, unless the power of doing 
so is delegated to him by the Sultan. And 
when the powerof doing so is delegated to 
him (qadi; then the authority of his deputy 
is based on the permission of the Sultan, and 
he (the deputy) stands in the stead of the 
person appointing him his deputy, viz., the 
chief qadi, as they (jurists) have expressly 
laid it down regarding the question of 
appointing a successor. Therefore, what is 
understood by their (jurists’) statement is 
that when in the Letters Patent of the gada, 
the power of giving minor boys and girls is 
stipulated he.(gad?) has that power and 
then the person appointed by him. So they 
(jurists) have made the permission of the 

ultan to the gadi as to giving in marriage 
sufficient with regard to his qad?s' conduct 
ing it as well as (with regard to) the person 
appointed by him (gadi) because of his 
standing in his (gadis) stead. And when 
the conducting of marriage is lawful for 
the deputy with their (jurists’) express 
deslaration that it should be stipulated for 
the qadt in his Letters Patent, then how 
without it? The text of Ibn.al.Hammam 
regarding the order of succession of matri- 
monial guardians is as follows:—“Thén the 
Sultan, then the gadi if the (power of) 
giving in marriage of minor girls and boys 
is stipulated in his patent of office, then the 
person appointed by the qadi.” Thus -he 
(Ibn-al-Hammam) has made the stipulation, 
I mean, his statement, if stipulat- 
ed in his pacent of office," refer to the gadi 
only and not to him and to the persons 
appointed by him, because he  (Ibn.al. 
Hammam) has not put it (the stipulation) 
after both of them (¢., after the word gadi 
and “the person appointed by him”), Yes, 
ibis true thatin the writings of some of 
them (jurists) is to be found that he ‘Ibn- 
al-Hammam) has put the stipulation after 
the word gadi as well as “the person 
appointed by him." Thus the text is capable 
of being made to refer. to the quad? as he is 
the original (incumbent) or to both of them. 
Finis. But he (Al-Ramti) has stated in the 
Khayriyah (collection of his fatwas, see 
Text III) towards the commencement of the 
chapter of wakf, the text of the Bahr-al-Raiq 
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mentioned here. Then be says, “Thus it 
(e. Bahr-al-Raig) is expligit - regarding 
that the deputy gadi had not the power of 
setting aside the wakf and that that is pecu- 
liar to the original (gadi) in whose letter 
of appointment the Sultan has mentioned 
the appoin&ment of mutwallis and executors 
and to whom he has delegated the affairs of 
wakf. And reliance should be placed upon 
this, although onr master Shaykh Muhammad 
b. Sirai-al-Din-al-Hanuti has examined, 
criticised, discussed it; because of the confu- 
sion* with regard to the application in an 
unrestricted sense of the like of it to the 
deputies in this age. And there is no special 
text with regard to this question so far as our 
research goes, and similarly so far as the 
research of our above-mentioned master and 
that of Shaykh Zayn, author of the Bahr-al- 
Raiq, goes. And verily he (the author of the 
Bahr-al-Raiq) deduced it juristically, and 
God knows best (Manhat-al-Khaliq, mar- 
ginal gloss on the Bahr-al-Raiq by Ibn Abidin 
the author of the Radd-al-Muhtar, Volume 
V, Cairo Edition.) 


(Translation of Text V.) 


“Then the power of appointment is for the 
gadi.” 1 
“For the gadi” :—In the Bahr-al-Raiq, 
he has restricted it to the chief gadi, relying 
zn the passage from the Jami-al-Fasulayn 
quoted by us one leaf back. Then he (the 
author of the Bahr-al-Raiq) states, “ Accord- 
ing to this their (jurists’) statement regard- 
ing obtaining a loan with the sanction of 
the qadi, by gadi, the chief gadi is meant 
and in every place where the qadi is`men- 
tioned regarding wakf affairs. This is con- 
trary to their (jurists’) statement, ‘when 
the order or judgment of a gadi is brought 
before him, is referred to him, he executes 
it” For this is general.’ Tt is stated in 
the Khayriyah, “Thus it (Z.e., Bahr. al-Raiq) 
is explicit regarding that the Deputy — gadi 
has not tha power of setting aside the wakf 
and thatthatis peculiar tothe original (gada) 
in whose letter of appointment the Sultan 
has mentioned the appointment of mu'wallis 
and executors and to whom he has delegated 
the affairs of wakf. And reliance should ba 








The word translated confusion here is ikhtilal 
in the original, “while in Text III-tlie. word: used ig 
ikhtilaf, difference of opinion. 


\. 
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. placed upon this Although our master Shaykh 
Muhammad b. Sira 'al-Din.al.Hanuti has 
examined, exercised, discussed it, because of 
the confusion (ckhidlal) with regard to the 
application in an unrestricted sense of the 
like of it to the deputies in thjs age. And 
there is no sfecial text with regard to this 
question so efar as our research goes and 
. sinfilarly so far as the research of our above- 
mentioned master and that of Shaykh Zayn, 
author of the Bahr-al.Raiq. goes. And 
verily he (the author. of the Bahr-al- Raig) 
deduced it juristieally." And he (the author 
of the Fatawa Khayriyah, Khayr-al-Din-al- 
Ramti) has quoted, 
the Bahr-al-Raig, the text of his master al- 
Hanuti ‘in ertenso and -has confirmed it 
(See. Text IV). .And of it (the text) is— 
And amongst what indicates that (the power 
of effecting) Zs'ibdal of «akf is not peculiar 
to the chief gadi but rather is lawful to his 
deputy as.well, is the fact that his deputy 
is his locum tenens. Therefore, what is un- 
derstood by their (jurists’) statement is that 
when: (the power of) giving minor girls and 
boys ‘is stipulated in his Letters Patent that 
(power) belongs tn the person appointed by 
him. The text of Ibn-al-Hammam as to the 
order of succession of matrimonial guar- 
dians is,. “Then the Sultan, then the 
qadi if that is stipulated in his patent of 
office, then the person appointed by the gadi.” 
End. of the quotation in substance. 
but .he (the author of the Arfa-al-Wasail) 
has stated that the governance of the wakf 
is for .the gadi even though the Sultan has 
not stipulated it in kis investiture and has 
not ascribed, assigned it to anyone. And 
this is contrary to what is reported, quoted 
in the Jami-al-Fasulyan (Radd-al-Muhtar, 
Volume 111, page 635, Edition Constaritino- 
ple). 
2 (insite of Text VL) - 
E "ff the qadt associates with the .mutwalli 


a reliable person.” It is stated in the Bahr- 
al-Raiq (Text II is quoted here) (Al-Tahawi's 


commentary on the Durr-al-Mukhtar, Volume. 


IR. page: 567, 
Jairo). 


Gover ment Press, Gulaq 


2 (Translation of Text VIL). 


He was questioned: Is the 
pointment of another person as 
valid even if he is net: the 


"4 


gadis ap- 
mutwalle 
‘chief gali 


in his marginal gloss on- 


(Note) - 
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or does it depend upon his being that, and 
what is meant by the chief gadi? . 

He answered:—When the mutwalli dis- 
misses himself, resigns his -office before, 
in-the presence of, the chief gadi and he: 
(the chief gti) appoints another as 
mutwalli it is valid. Similarly when the 
(news of) dismissal, “resignation, reaches 
the gadi, he becomes dismissed, otherwise 
not. By thechief quad is meant the person 
who is expressly authorised by his 
Letters Patent to have the administrations 
of wakf properties and orphans, or to whom 
the Sultan says, I have made the 
chief gadi.” It is stated in the Bahr-al. 
Raiq (Text Il is quoted here) (Fatawa. 
Mahdiya, Volume I, page 575, Cairo e 
Edition.) P 

(Translation of Text VIL) 


When the Sultan | says to a man 
thee a gadi,” hé has not the power of 
appointing a substitute, successor except 
when he (Sultan) permits him to do that 
expressly or by implication by saying, “I 
made thee chief gadi,” because it is the 
chief gadi who acts as he ‘pleases respect: 


“T made 


ing gadis as regards investiture or dis- 
missal. Thus it is laid down in the, 
Dhakhirah. (Fatawa Alamgiri, Volume 


111, page 388, Calcutta Edition.) 
(Translation of Text IX. ) 


And the gadi cannot appoint as suc- 
cessor, substitute a . deputy except when 
(the authority to do (80) is delegated to 
him expressly, like, "appoint whomisdéever 
thou likest;? or implicitly, like, “1 made, 
thee chief gadi.” And here the implica- 
tion is stronger, for in the explicit stated 
above, he possesses the power of appoint- 


ing a successor, not that of dismissal. 
And in the implicit he, possesses both, 
like his (Sultan’s) saying, * A ppoint 


whomsoever thou likest, supersede (substitute) 
whomsoeéver thou likest,” for itis the chief 
qadi who .acts as he. pleases . respecting 
them (gadis) às .regards investiture or. 
dismissal (Durr-al-M. nee 529, 
Edition Calcutta). . 


(Translation of Text Xx) 


' The appointment of a gadi. is not valid 
unless the person appointed combings . in 
himself the conditions of evidence (quali 


page 


26 INDIAN 


ATIMANNESSA BIBI t. ABDUL SOBHAN, 


fications of witness) according to the 
Hidaygh, viz, Islam, Taklif, Freedom, 
etc. (Fatawa Alamgiri, Volume III, page 
378. Calcutta Edition.) Cf. Hamilton's Heda- 
yah, Grady’s Edition, Book XX, page £84. 


(Translation of Text XI.) 


It is stated in Multaqa "And Islam is 
not a condition in him, £e, in the 
Sultan who invests (a person with the 
office of radi). Thus it is laid down in 
the Jatarkhaniyah” (Fatawa Alamgiri, 
Volume IIT, page 379, Calcutta Edition, 


(Translation of Text XII.) 


It is valid to accept the 
office of gadi from a just Sultan and 
*from a tyrant even though an infidel (it 
is stated by Miskin and others) except when 
he prevents him from doing justice, what 
is right; then it is unlawful (Durr-al. 
Mufhtar, page 524, Edition Calcutta), 


(Translation of Text XIII.) 


And qualified for it (office of yadi) is 
one who is qualified for being a witness. 
This is contrary to the statement of al- 
Zaylai in the (chapter on) Arbitration to 
the effect that the investiture of an 
infidel with the office of gadi in order to 
decide between non-Moslems under Moslem 
protection (Ah]-al-Dhimmah) isvalid” (Durr- 
al-Mukhtar, page 521, Edition Calcutta) 


It is clear from an examination of these 
texts that, under the Muhammadan Law, 
that gadi alone was competent to exercise 
authority in respect of wakfs who was so 
expressly authorised in his Letters Patent. 
There was some difference of opinion upon 
the question, whether such express author- 
ity was needed when a person was expli- 
citly appointed the chief gadi; but even 
here the balance of opinion of jurists 
favours the view that power should be ex- 
pressly conferred on the chief qadi to 
validate the administration of wakfs by 
him. There is also authority to show that 
ihe supreme authority in the State, by 
whom the qadi is appointed, need not be 
a Muhammadan, and although there is some 
divergence of opinion, there is also author- 
ity to show that the office of gadi may 
be ‘held by a non-Moslem for the decision 
of disputes between non-Moslems under 


investiture of 
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Moslem protection. As tltis is a matter 
regarding religions us&ges and snstitutions 
within the meaning of section 15 of 


Regulation IV of 1793, the rights of the 
parties must be determined with regard to 
the provisions cf the Muhammadan Law on 
the subject [ger Peacock, C. J.» in Kudratulla 
v. Mohini Mohan Shaha (15)9. It follows 
accordingly that à Subordinate Judge, 
who has not been expressly authorised by 
the Government to exercise functions in 
connection with the administration of wakjs, 
is not competent to act in that behalf. 
Whether a District Judge has implied 
authority to exercise the functions per- 
formed by a gadi under the Muhammadan 
Law is doubtful In respect of  wakfs 
which may be described as trusts created 
for public purposes of a religious nature 
within the meaning of sub-section (1) of 
section 92 of the Civil Procedure Code, 1908, 
the District Judge may be assumed to have 
been guthorised to discharge the functions of 
a gadi. The real difficulty arises in the case 
of private wakfs; it is desirable that to cover 
such cases the Local Government should 
authorise either District Judges or Subordi- 
nate Judges or even judicial officers of a 
lower grade, if it be thought desirable, to 
exercise the function of a gadi. When 
authority has been so conferred, a: question 
may arise whether the assistance of the Court 
is to beinvoked by a suitor by an applica- 
tion [see Mahamed Haji Zakeria v. Ahmad- 
bhai Habibbhai (16)]. The case before us, 
however, is reasonably free from diffieulty. 
The Courts below have coneurrently found 
that the wakf was public and have thus 
negatived the fundamental allegation of the 
plaintiff. The District Judge had jurisdiction 
under section 539 of the Civil Procedure 
Code of 1882 to appoint the defendant as 
mubwall. The Subordinate Judge had no 
authority to recall that order and to appoint 
the plaintiff as mutwalli. [Saiyad Ali v. Ali 
Jan (17).] It might have been otherwise if 
the suit had been instituted by a person already 
appointed mutwalli, for example by a testa- 
mentary instrument, Muhammad Abdul Majid 
Khan v. Ahmad Saeed Khan (18). The 


(15) 4 B. L. R. 13. at p. 169; 13 W. R, 21, * 
(16) 25 B. 327, 3 Bom. L. R. 365. 
m. 18 Ind. Cas. 573; 35 A. 98; 11 A. L.J., 25. 

18) 20 Ind. Cas. 87; 11 A. L. J. 678; 85 A. 459, 


T 
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raniedy of the plaintiff obviously is to proceed 
hhnder section 92 ef the Code of 1903 and to 
get herself appointed mwittwalli on the ground 
that she Had the preferential right to the 
office as the sole surviving descendant of the 
founder ab the time of thb death of the last 
~e muiwalli. In fact, she would have beén so 
appointed in the suit mentioifed, if she had 
not asserted at the time that the wakf was 
private. Itwould beopen to hernow, however, 
to accept the decision in this suit that the 
wakf is public and to proceed on that basis 
under section 92 _ 

The inference follows that in the present 
suit as framed, the plaintiff cannot be ap- 
pointed mutwalli and tlie suithas consequently 
been rightly dismissed. The appeal is 
acenrdingly dismissed with costs. 

Beacucrorr, J.—I aeree that this appeal 
must be dismissed for thereasons given by my 
learned brother. I express no. opinion as to 
the position of the District Judge with 
reference to privaté wakfs. 


Appeal dismissed. 


_ PUNJAB CHIEF COURT. 
Sond Civit Apégat No. 453 or 1912. 
. June 10, 1915. 
Preseni; —- Mr. Justice Chevis and 

EN Mr. Justice LeRossignol. 

AMIN CHAND-—DkEFENDANT—AÀPPÉLLANT 

| . _ versus 
BUJHAÀ —PratNTIFF— RESPONDENT. 

Custom —Alienà!ion —Pvoperty inherited by adopted 
son from adoptive father, whether ancestral—Ancestral 
property, what is—Status of son of adopted sonto chal- 
lenge alienation—Custom, how established 

A property which is ancestral in the hands ‘of an 
ndoptor does not become ancestral qua the adoptee 

. and a son of the latter cannot ‘challenge his disposal 

of it. [p. 30, col. 1.] 

Anéestral property is that which has descended 
to the holder from a male ancestor. [p. 29, col. 2 ] 

Custom cannot be extended by logical process; it 
must be established inductively, not deductively; in 
the absence of any authoritative statement of the 
custom; it can be established only by, instances, and 
not by à prior; methods. [p. 30, col. 1.] 


Second appeal from the decree of the 


Divisional Judge, Jullundur Division, dated 
the 21st January 1913.. 


ef 
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Lala Balwant Rat, for the Appellant. 
The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondent. 


JUDGMENT.—This appeal and Nos. 454, 
455, 456 of 913 arise óut of one suit brought 
by Bujha alias Kartat Singh for possession 
of land alienated by his late father Milkhi. 

The Court below . has, with some slight 
modification as to conditions, affirmed the 
first Court's. decree giving the plaintiff 
possession, and these four appeals have been 
laid by four sets of alienees. The land with 
which these appeals are concerned is land 
situate in Bhagwanpur and Tajpur villages, 
and it is common ground that whilst Milkhi 
inherited land in Shankar from his natural 
father, the Bhagwanpur and Tajpur lands 
were inherited by him from his maternal 
grandfather, one Muhabbat, who adopted him. 

The appellant/s first and main contention 
is that the lands of Bhagwanpur and 
Tajpur are not ancestral: qua the plaintiff, 
that Mükhi was not next heir to Muhabbat 
and that he obtained these lands solely by 
virtue of his adoption, and Mehra v Mangal 
Singh (1) is cited as coneluding the 
matter. 

For the respondents, Counsel admits that 
Milkhi was not the next heir to Muhabbat, 
but contends that Mehra v. Mangal Singh (1) 
is baséd on incorrect principles, that an 
adoptee cannot renounce his adoption, and 
may consequently be gravely prejudiced by 
losing his property in his natural family and 
also in that of his adoptive father, if the latter 
is to be free to dispose of his property 
without control. 

The learned Counsel’s cardinal proposition 
is that what property was ancestral in 
the hands of the adoptor, by the adoption 
becomes ancestral qua the adoptee. 


In our opinion this view is opposed tn 
all principle and authority, fot ancestral 
property is that which has descended to 
the holder from a male ancestor, 


Jhunda v. Sahiba (2) and Mana v. Abdulla 
(3) are cited, but neither case covers the 
Point under diseussión. 

Further, we must here oncé ‘more repeat 

(1) 27 Ind. Cas 393; 99 P. R. 1914 8 P. W. R, 
1915; 71 P. L. R. 1915. H 

(2) 15 P. R. 1877. 

(3) 98 P. R, 1882, 
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that custom cannot be- extended by logical 
process; it must be established inductively 
not jleduetively; in the absence. of any 
authoritative statement’ of the custom, it 
can be established only by instances, and 
not by a priori methods. 
` In this ease no ‘instances have been 
adduced, nor is it suggested that any such 
are known. The land obtained by Milkhi 
under the adoption .he. would not have 
obtained but for that adoption; it was his 
self-acquired property ani his son cannot 
challenge his disposal of it. ; 
We, therefore, accept the appeal, 
‘modify the lower .Appellate Court’s decree 
by dismissing al] that portion of the suit 
which concerns the alienations of the 
appellants. Plaintiff must pay appellant's 
costs throughout. 
| ` Appeal accepted. 


MADRAS HIGH COURT. 
Second Civiu Arrear No. 329 or 1914. 
‘November 1, 1915. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
RANGA AIYANGAR AND OTHERS— 
PLaINTIFFS—APPELLANTS 
versus 

NARAYANA CHARIAR alias CHAKRA- 

. VARTI VIJAYARAGHAVA CHARIAR 

AND OTHERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), s. 11—Swit for 
recovery of morigage-money— Decree allowing defendant- 
mortgagor to obtain possession on payment not execut- 
ed—Subsequent suit by mortgagor for redemption — 
Res judicata. e 
‘In a suit brought by a mortgagee against 
his mortgagor’s sons for recovery of the mortgage 
amount, the decree passed in favour of the mortgagee 
provided that the defendants were entitled to obtain 
possession of the land in execution through Court 
after satisfying the decree. The decree was not 
executed by the other party and 40 years afterwards 
the mortgagor’s sons sued to redeem the same mort- 


si Tera, that as in the former suit an' executable 
decree was passed in favour of the plaintiffs, granting 
them substantially the same reliefs as they now 
claimed, they were barred by the rule of res judicata 
from maintaining the suit. [p. 31, col. 2.] 


Ve edapuratti v. Vallabha Valiya Raja, 25 M. 300; 
12 M. L. J. 128; Adıpuranam Pillai v. Gopalasami 
Mudali, 18 M. L. J. 259; 81 M. 354, followed, 

HEUEA y j 
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and 


[1916 * 


i 


e. 

~ Rama Tulsa Mahar v. Bhagchand Motiram, 27 Tndi : 

Cas. 249; 16 Bom. L. R. 687; 89 B. 4l, dissented 
from. 


Second appeal against the detre of thé 
District Court of Tanjore, in Appeal Suit 
No. 750 of 1912, preferred against that of 
the Court of the District Munsif of Tiruvadi,. 
in Original Sait No. 473 of 1911. 

FACTS appear from the jhidgment; 

Mr. T. M. Krishuqswami — Afyar, for ihe 
Appellants.— The former - decree was “merely 
declaratory of the equity of redémption. 
There is no bar by res. judicata. . The 
portion of the decree for- sale permitting. the 
mortgagor to redeem within a fixed time, 
in default of which the property was directed 
to be sold, ought not to be construed as 
extinguishing the right for redemption or 
even as a decree in favour of the mortgagor. 
He relied on Rama Tulsa Mahar v. Bhagchand 
Motiram (1) and Adipuranam Pillai v. Gopala- 
sami Mudali (2), as also on the Privy Council 
decision in Sri Raja Papamma Rao v. Sri 
Vira Pratapa Ramachandra Rasi (8) The 
language of sectiors 60 and 67 of the 
Transfer of Property Act also shows that 
a suit for redemption subsequent to a decree 
for sale is permissible. The causes of 
action differ entirely and there is a 
distinction between a right to redeem and a 
liability to pay. A permissive decree could 
not foreclose the equity of redemption. 
Ghose on Mortgages, page 617, also Sundar 
Koer v. Rat Sham Krishen (4). 

Messrs. C. V. Anarthakrishna Adyar and 
K. R. Rangaswami Atyangar, for the Re- 
spondents,. relied on the dictum -of Sir 
Bhashyam Aiyangar, J,,in  Vedapurothi v. 
Vallabha Valiya Raja (57, and also on analogy 
based on sections $8 and 89. of the 
Transfer of Property Act, and contended 
that Rama TulsaMahar v. Bhagchand Moti- 
chand (1) was wrongly decided. ; 


_ JUDGMENT. . 
Sapastva Aryar, J.— The plaintiffs are the 
appellants. The first plaintiff's 


father, 


(1) 27 Ind. Cas. 249; 39 B. 4'; 16 Bom. L. R. 687.- 

(2) 31 M. 354 18 M. L. J. 259 3M L.T. 281: 

(3) 19 M. 249 (P. C. 23 I. A. 33; 6M. L J 583, -> 

(4) 34 C. I0 at p. *61; 9 Bom L R.304; 17 M. L. 
J. 48; 1! C. W. N. 249: 4 A. T. T. 109,841, Ae 0 
(P. C.);-5 €. L. J. 106; 2 M. L. T. 75. 

(5) 25 M. 300; 12 M. L-J,128, |. 
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Sfbenivasa Aiyangar, mortgaged the plaint 
properties with possession to the defendants' 
ancestor, Sreenivasa Chariar in 1864. The oth? 
deed containef also a covenant by the mort- 
gagor to pay the mortgage-money personally. 
The defendants’ ancestor. brought a suit 
against Sreenivasa Aiyangar’s sons in 1867 
‘for recovery of the othi amount qf Rs. 136 
onthe charge df the mortgaged property. 
(The plaint itself was not fjled in the records 
but the suit might be taken as having 
contained the usual prayers for sale on 
‘default and for recovery of the balance, if 
any, from the defendants therein to the 
extent of their ancestral properties.) In 
April 1872, the decree, Exhibit A, was 
passed, of which the operative portion is as 
follows: “ The plaintiffs obtain from the 
defendants the suit amount and all the 
costs of the suit, that the otht property be 
sold in order to satisfy the decree in case 
the decree amount be not paid within six 
months from this day, that the plaintiff is 
entitled to obtain interest on costs at 12 
per cent. per annum from this day and 
that the defendants are entitled to obtain 
possession of the othi land in execution 
through Court (* * * *) after 
satisfying the decree." This decree, passed 
in favour of the present defendants’ ancestor 
primarily but in which the present plaintiffs 
were also granted a right to redeem the 
property and to obtain the possession of 
it from the present defendants’ ancestor in 
execution on payment of the amount decreed, 
was not executed by either of the parties 
to that. decree. The present suit was 
brought nearly 40 years after the date of 
the former decree for the redemption of the 
same mortgage. (The plaintiffs Nos. 1, 2 
and 3 in this suit: were the defendants Nos. 
4,5 and 6 in the former suitof 1867. The 
plaintiffs Nos. 4, 5 and 6 in this’ suit 
are the sons of the deceased Aravamudu 
Aiyangar who was the first defendant in the 
former suit. The Yth plaintiff in this suit 
is the son of the second defendant in the 
former suit. I shall hereafter for the sake 
‘of brevity make no distinction between the 
plaintiffs and their ancestors or between the 
defendants and their ancestors.) e 


The sole question in this case is, whether 
the eprecent suié is barred as res 
judicata by the decree in the former suit, 


gf 


“Courts 
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Both the lower Courts decided the p 


-tion in the affirmative and hence this second 
appeal. 


It seems to me clear that, if in the 
former suit there was a decree in favour 
of the present plaintiffs (though they were 


“the defendants in the former suit) and if 
“it was an executable decree and 


if that 
decree granted them substantially the same 
reliefs as they now claim in this suit, they 
are barred by res judicata from maintaining 
the suit, and notwithstanding the strenuous 


,and able arguments of Mr T. M. Krishna- 


swami Aiyar who appeared for the appel. 
lants before us, I have come to the 
conclusion that the finding of the Jower 
was correct on the question of 
res judicata. . : 

In the first place, I dissent from his 
contention that the decree, Exhibit A, of 


‘1872 merely declared the present plaintiffs’ 


right to get possession of the properties on 
payment of the mortgage amountand did" 
not give them any right to obtain possession 
in execution in that suit. The Tamil word 
(* * *) at least in the Tanjore 
District is always used to mean “the obtaining 


of possessicn in execution through Court", 


and I think that the decree, Exhibit A, did 
give the' plaintiffs (who were the defend. 
ants in the suit of 1867) the right to 
obtain possession of the mortgaged pro- 
perties through Court in execution of the 
provisions of that decree on their payment of 
the mortgage amount. 


In order to clear the ground further, it 
has to be remarked that the aerae 
Exhibit A, of 1272 was passed long before 
the Transfer of Property Act and the 
present Civil Procedure Code were passed. 
The decree Exhibit A, asI said before 
gives the present plaintiffs who were the 
defendants ‘in that suit, aright to obtain 
possesgion of the plaint land through the 
Court in execution on condition of their 
satisfying the decree passed in the present 
defendants’ (then plaintiffs’) ` favour. In 
V.dapuratti v. Vallabha Valiya Raja (5) 
there occur several dicta inthe long and exhans- 
tive judgment of Sir Bhashyam Aiyangar, J. 
At page 321 he says: “whether the decree be 
in a suit for foreclosure or in a suit for salo 
or ina suit for redemption, there is in 
each a conditional decree for redemption 
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in favour of the mortgagor, the condition 
being the payment by the mortgagor of 
the amount decreed on or before the 
day fixed.” “Decrees for specific perform. 
ance, decrees respecting rights of easement 
and similar decrees are often made _con- 
ditional, but they are not the less final 
judgments’ having the force of res 
judicata. This, I venture to state, is 
equally so under the English Law and all 
decrees whether conditional or unconditional 
are to be worked out and enforced in 
execution.’ I entirely and respectfully agree 
with these observations. No doubt, the 
learned Judge was referring to decrees for 
sale and for redemption passed under the 
Transfer of Property Act, but his obser 
vations apply to this decree of 1872 also 
which contains a conditional decree in 
favour of the mortgagors for redemption, 
though it was a mortgagee’s suit for sale. 
e In Adipuranam Pillai v. Gopalasamt Mudali 
(2), the following passage occurs at page 
360: “The reason on which is based the 
decision of the Full Bench in Vedupuratti v. 
Vallabha Valiya Raja (5), renders it at least 
doubtful whether a suit for redemption 
could be maintained by a mortgagor who kas 
failed as defendant in a suit for sale on 
the same mortgage.” It seems to me that 
the doubt so expressed is tif I may say 
so with respect) avery proper doubt and 
I think that the reasoning of the decision 
in Vedapurattt v. Vallabha Valiya Raja (5) 
does prevent a mortgagor, who as defendant 
in the mortgagee’s decree for sale gota 
conditional decree for redemption, from 
‘afterwards maintaining a suit of his own 
for redemption and possession of the 
mortgaged property instead of executing 
the conditional decree for redemption passed 
in the first suit. A decree for redemption 
is almost invariably a conditional decree 
whether it is passed in a mortgagee’s suit 
for sale or a mortgagor’s suit for redemp- 
tion. No doubt where it is passed in 
a mortgagee’s suit for sale, it is not usually 
passed on the invitation of the mortgagor 
(defendant? and in the language used in 
Adipuranam Pillai v. Gopalasami M dali (2), 
“the defendant is a decree-holder in spite 
of hifnself, an involuntary decree-holder;" 
but I do not see how this could, on 
principle, .make any difference in the 
decision of the question whether the mort- 
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gagor-defendant who has been given sucha 
decree is entitled only to execute that decree 
or whether he is entitled to bringa fresh suit for 
redemption despite the doctrine ofres judicata, 

As I said before, the decree of 1872 is 
a decree in favour of the mortgagor also, 
as it empowers him to recover possession 
of the property in execution. The Legis- 
lature in Act IV of 8-2 has enacted that . 
decrees passed in mortgage suits, whether 
brought by the mortgagoror mortgagee, 
should (if necessary) be made to contain a 
direction that the mortgagee shall put the 
mortgagor in possession of the mortgaged 
property on the mortgagor paying up the 
amount mentioned in the decree as, due to 
the mortgagee. [See sections 86, 88 and 89 
of the Transfer of Property Act, now 
repealed by the Civil Procedure Code which, 
however, re-enacts very similar provisions 
in Order XXXIV, rule 2, clause (c), rule 
4, clause 1 and rule 5,clause 1 (c).] The 
decree of 1872 contains the same direction, 
Mr, Krishnaswami Aiyar laid much stress 
upon what, he argued, wasa material differ- 
ence between the language of section 60 of 


„Act IV of 1882 which deals with the right 


of the mortgagor to redeem and the language 
of section 67 which refers to the right 
of the mortgagee to obtain an order for 
frreclosure or sale. Jn section 67, the right 
of the mortgagee to obtain an order for 
foreclosure or sale is restricted to the period 
"before a decree has been made for the 
redemption of the mortgaged property.” 
These words “before a decree has been made 
for the redemption of the mortgaged pro- 
perty” or the correlative words “before a 
decree has been made for sale of the 
property” do not appear in section 60. He, 
therefore, argued, if I understood him 
aright, that a decree for sale ina mort- 
gagee’s suit, though it may also contain 
a decree for redemption in favour of the 
defendant-mortgagor, does not bar a separate 
suit by the mortgagor for redemption 
whereas a decree for redemption in a 
mortgagor’s suit will bar a separate suit 
by the mortgagee for sale afterwards. I 
do not think that the insertion of the words 
"before a tlecree has been made for redemp- 
tion of the mortgaged property!in section 
67 and the absence of cprresponding words 
in séction 60 necessarily lead to any such 
conclusion as is contended for by the learned 
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Vakil. These words had to be inserted in 
section 67 in order to indicate that the 


power given under section 938 of the 
Transfer of Property Act to the mort- 
gagee as defendant to apply for sale of 
the property in a morlgagor’s suit for 
tolemption ough! to be exercised in the 
same suit by the defendant mortgagee, if 
he wants a salg of the property for realising 
his amount, and that hé could not reserve 
it fora fresh suit as an optional remedy 
which he might or might not take advantage 
of in the mortgagor’s suit. It will be 
seen that under section 93, paragraph 
2 [Order XXXIV, rule 8, clause (4)] 
the order for sale at the instance of the 
mortgagee-defendant i3 not an order passed 
as a part of the decree but an order 
passed on a separate application on the 
mortgagor (plaintiff) committing default, 
whereas section 89 read with sections 86 
and 88 makes the order for redemption 
inthe defendant-mortgagor’s favour in the 
mortgagee’s suit for sale a part of the 
original decree itself. So being. made in 
the latter case a part of the decree itself, 
it was unnecessary to state in section 60 
that when a decree has been made for 
redemption or for sale, the mortgagor has 
no right to again redeem the mortgaged 
property after the passing of such a decree, 


'as his said right had been adjudicated upon 


in the suit itself and has become res judicata 
whether the suit was a suit by the mort- 
gagor for redemption or by the mortgagee 
for foreclosure or sale. s 

No doubt the case of Rama Tulsa Mahar v. 
Bhagchand Motiram (1) quoted by the ap- 
pellant/s learned Vakilis in his favour. But 
with the greatest respect, I am unable to agree 
with that decision. As said in the critical 
notes on pages 7 and 8 of 29M. L. J., 
In the words of section 11, Civil 
Procedure Code, has not the matter directly 
and substantially in issue in the'2nd suit— 
viz., the plaintifi’s right of redemption—been 
so in issue, and also heard and decided, in 
the former suit? What new point, right 
or question hasthe Court to hear or decide 
in the second suit? It will be im- 
possible to contend that for the application 
of the rule of res judicata to suits (as 
distinguished fron» ‘issues’) the persons: should 


on both occasions be arranged alike, whether 


as plaintiffs or as defendants.” The mort- 
3 P 
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gagor was entitled in the former suit itself 
(of the mortgagee) to redeem the property 
not only within six months given 
inthe decree to pay up the decree amount, 
but he was entitled under the Civil Pro- 
cedure Code [as decided in Adipuranam Pillai 
v. Gopalasemi Mudali (2)] to pay it up, even 
after the six months and at any time before 
a sale in execution and so prevent a sale. 
The Courts need not be solicitous to help a 
negligent mortgagor at any cost. The 
fact that the mortgagee has to bring 
a suit for sale within twelve years of the 
date when the mortgage money became 
payable, whereas a mortgagor has got 60 
years under Article 148 for his suit for 
redemption, is not a sufficient or logical 
ground forallowing the mortgagor to obtain 
a fresh decree for redemption in his own 
suit after he had obtained one decree already 
in the mortgagee’s suit for sale. 

In the result I would dismiss the secorfd 
appeal with costs. 

Navter, J.—I agree. In Vedapuratt v. 
Vallabha Valiya Raja (5), the late Chief 
Justice stated the proposition thus. The 
matter in issue in à redemption suit is, 
aye or no. Is the mortgagor entitled to 
the decree which, if he succeeds, the Court: 
Is required under section 92 to make. In 
my view the same matter isin issue in a 
mortgagee’s sale suit, whether the suit be 
under English Law,or the Transfer of 
Property Act and whatever difference in 
form has been made by the provisions in 
the new Code. In that view this suit 
is res judicata and the appeal must be 
dismissed. 

Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civit Appzau No. 1619 or 1913. 
June 10, 1915. 

Present: —Sir Donald Johnstone, Kr., 
Chief Judge, and Mr. Justice Rattigan, 
Musammat BUDHAN——PLANTIFF— 


APPELLANT 
versus ME. ; 
RADHA KISHEN—Devenpant— 
RESPONDENT. 


Hindu Law—Maintenance, daughter- in-law, if en- 
titled to—Joint family property. 
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SEVUGAN CHETTI v, RUNGAMMAL. 


| A Hindu widow isentitled to receive maintenance 
from her father-in-law when the latter lived with his 
son aga memberof a joint Hindu family and had 
considerable ancestral property and on his death 
took by, survivorship all his rights in the joint 
family property. 
` Second appeal from. the decree of the 
‘Additional. Divisional- Judge, Amritsar, at 
Jullundur, dated the 14th February 1913. 

^ Lala Dharam Das Suri, for the Appellant. 


re JUDGMENT. 

. JOHNSTONE, C. J.—In this case a widowed 
Hindu lady sues her father-in-law for a 
maintenance allowance for self and: minor 
son, for a sum of money to defray the 
marriage expenses of her daughter and for 
Quarters:in defendants house in: Amritsar. 
The first Court allowed her Rs. 10 per 
mensem allowance, Rs. 350. for marriage 
expenses and two rooms in the said house; 
but the lower Appellate Court, while 
dfreeing with the first Court that the 
plaintiffs husband was joint with his father 
up to the. day of his death, went on to 
hold. that “itis settled law that a daughter- 
in-law has no legal claim.on her father-in-law 
for maintenance: except to the extent of 
her share in ancestral property;" that it 
is not - proved that defendant owns any 
property except the Amritsar house, which 
plaintiff has not shown is ancestral property, 
defendant having acquired it by auction- 
purchase in 1883. That Court, therefore, 
dismissed the suit with costs throughout. 


' Plaintiff has appealed here and we think 


the appeal must succeed, the lower Appel- 


Tate Court. having ignored admitted 
facts and also having laid down a legal 
proposition of doubtful correctness. Before 
us defendant has frankly admitted that he 
inherited from his father shop property in 
Kasur and Ferozepore, that he sold one 
lot years ago and bought the Amritsar 
house—he is a petition-writer at Amritsar— 
and that his share in the remaining shop 
has been usurped by  co-sharers. He also 
admits he has spent Rs. 800 lately on the 
marriage of another.son, which shows that 
- he is a well-to-do man. 


The facts, thei, are that defendant and 
his deceased son were co-parceners in a - joint 
Hindu family, that there was considerable 
ancestral property, whatever may have 
beeome of it in the hands of defendant, 
and that the deceased man, were he alive, 
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would undoubtedly be. entitled until 
partition to live with defendant, and enjoy 
the family income along with him. In 
these circumstances, according to all just views 
of Hindu Law— (f. p. 621 et seq. of Mayne’s 
Hiudu Law and Usage, 8th edition—inasmuche 
as defendanf, on his son's death, took by 
sur vivorship all that son's rights, the latter's 
widow is entitled t& maintenance. Furéher, 
before us defendant flatly refused to take 
plaintiff into his house and support her there. 
In. the circumstances we do not think it 
desirable to allot quarters for plaintiff-in 
defendant's house, the state of feeling 
between the parties being such as it is; 
nor is anything required in the way of 
contribution to her daughter's marriage 
expenses, the marriage being now a thing 
af the past. But defendant must maintain 
his .daughter-in-law and  grand-child in 
decent comfort and we think Rs. 10 per 
mensem a reasonable figure. ' 
“ For these reasons we accept this appeal, 
set aside. the judgment and decree of 
the learned Additional Divisional Judge 
and grant to plaintiff a decree for 
maintenance: at Hs. 10 per mensem to 
continue until her death or re-marriage 
and. to begin from date of this decree. 
Defendant to pay plaintiffs costs through- 
out: : -_ 
Appeal. accepted. 


MADRAS HIGH COURT. >. 
_ LETTERS Patent Appear No. 407 oF 1914 

October 26, 1915. aig 
— Mr. Justice Abdur: Rahim and 
Mr. Justice Spencer. 

SEVUGAN CHETTI, sunor, BY NEXT - 
. Frienp. CHOCKALINGAM: CHETTY— .. 

DESREE-HOLDER——APPELLANT. 
versus. - 


RUNGAMMAL—CLAIMagT— RESPONDENT.. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 59 
— Claimant. to atlached: property nol adducing any evi- - 
dence as to possession—Court, whether can decide on 

title, . 


_ Present: 
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Where in an enquiry under Order XXI, rule 59 of 
the Civil Procedure Code a Glaimant to an attached 
‘property does net adduce any evidence as to posses- 
‘sion, the Court is justified in confining itself to tho 
question of title. 


Appeal, under clause 15° of the Letters 
Patent, against the judgment, reported in 29 
Ind. Cas. 228, of the Hon’ble Mr. Justice 
Sankaran Nair, in Civil Revision Petitién No, 
631 -of 1912, presented against the- order 
‘of the Court of the District Munsif 
of Namakkal, in Execution Appeal No. 482 
of 1912 (Executicn Petition No. 343 of 1912 
in Original Suit. No. 480 of 1909.) 


© Mr. K. R. €ubramanta Sastri, for the Ap- 
pellant. TUS 
| Mr. N.S. Rangaswamt Aiyangar, for Mr. T. 
Narasimha Atyangar, for the Respondent. 


JUDGMENT.—This appeal arises out of 
& claim preferred urder the provisions of the 
Civil Procedure Code. 1t appears that the 
-Ist defendant was the judgment-debtor and 
athe property which was attached stood in the 
name of himself and his nephew, one Rajam 
Aiyangar. Rajam Aiyangar is dead and his 
widow, the claimant, is in possession of the 
property. The District Munsif dismissed the 
petition holding that thé title to the pro- 
perty vested both in the Ist defendant and 
his nephew in equal moities, and there was 
no deed of sale or of release in favour of the 
claimant of the uncle’s share of the property. 
‘He also observed that even if the petitioner's 
husband had alone been in enjoyment of the 
property, he had not aequired any right by 
prescription, that is to say, he proceeded 
upon the evidence of title that was before 
him. No evidence was adduced on the ques- 
tion of possession as required by rule 59 of 
Order XXI of the Code of Civil Procedure, 
which says that "the claimant or objector 
must adduce evidence to show that at the 
date of the attachment he had some interest 
in, or was possessed of, the property attached.” 
The claimant did not attempt to prove that 
she or her husband was in exclusive posses- 
sion of the property attached in her or his 
own right.. It was her duty to have adduced 
evidence of such possession if she wanted to 
resist the attachment on the grounfi of pos- 
session. It is not shown that evidence of 
such possession was, offered before the Dis- 
trict Munsif and refused by him; he'was, 
therefore, bound to proceed only upon the 
evidence of title that was before him. 


E 
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Sankaran Nair, J., however, thought that the 
District Munsif was bound to enquire into 
the question of possession and if he found 
that the petitioner was in exclusive posses- 
sicn of the property, to allow the claim. It 
does not appear to have been brought to.his 
notice that, as a matter of fact, no evidence 
of possession was tendered, and if no evi- 
dence of such possession was adduced, the 
District Munsif was entirely justified in 
confining himself to the questicn of title, 
That being the state of the facts, we are 
bound to hold that the District. Munsif’s 
order was right. We allow the appeal and 
restore the order of the District Munsif, 
-The respondent must- pay the costs of this 
appeal. The revision petition is dismissed 
with costs. 
Appeal allowed; Petition dismissed.. 





. PUNJAB CHIEF COURT. d 
Srconp Civiu ApPEAL No. 2046 or 1912, 
April 23, 1915. ; | 
Present:—Justice. Sir Donald Johnstone, Kr 
and Mr. Justice LeRossignol. 


r$ 


UMAR BAKHSH— DEFENDANT- ÅPPELLANT 
versus a 
BALDEO SINGH —PraINTIFF —. 
RESPONDENT. 


Registration Act (III of 1877), 8.1% (d)—Lease for 
indefinite period, if requires — registration —Adwerse 
possession by tenant—Non-payment of rent, whether 
establishes adverse possession— Limitation Act (IX of 
1908), Sch. I, Art. 189—8Swit by landlord against 
tenant holding over- — Limitation. 

Jt is only where a lease is a, lease for more than 
a year or from year to year in express terms that 
it is compulsorily registrable, but where the lease is 
to last for an indefinite period and can be ter- 
minated by either party at the ond of any month, 


registration is not necessary. [p. 37, cols. 1 & 2.] 


Mere non-payment of rent by a tenant does not 
establish his adversity of possession, but each caso 
must be decided on its own particular features. [p. 38, 
cols. 1 & 2.] : 

Where rent was never paid at all by the tenant 
for nearly thirty years and no serious attempt 
was over made to recover rent and where dofendant 
denied on oath that he over intended to pay rent or 
regarded himself as a, lessee: 

. Held, that this was sufficient to establish adverse 
possession. [p. 38, col. 2.] : 

Dadoba v. Krishna," B. 84; Prem Sukh Das v. 
:Bhupia, 2 A. 517 (F. B.), referred to. 

A tenancy on sufferance is not a tenancy gontem- 
plated by Article 189 of the Limitation Act and. on 
the expiry of a tenancy for a fixed term, time 
‘begins. to- run against the landlord unless there-is 
evidence that there was a novation and that. tenancy 
for a fixed term was succeeded by a tenancy-at-will? 
E». 38, col. 2.] Te 
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Kantheppa Raddi v. Sheshapya, 22 B. 893, followed. 

Adimulam v. Pir Ravuthin,8 M. 424; Pusa Mal v. 
Makdum Bakhsh, 8 Ind. Cas. 566; 81 A. 014; 6 A. L. J. 
584, disapproved. 

Second appeal from the decree of the 
Divisional Judge, Gujranwala, at Lahore, 
dated the 27th November 1912. 

Mr. Fazl-i-Hussain, for the Appellant. 

Messrs. Beechey and Balwant Hai, for the 


Respondent. 


JUDGMENT. 

LeRossiexoL, J —In this appeal we dispose of 
two cases in which the facts are very similar. 
Tha-plaintiff brought these two suits for 
possession of certain house property in 
"Wazirabad. The story told by the plaintiff 
is as follows:— About 1885, Ali Muhammad 
and Muhammad Bakhsh, brothers, who are 
defendants in one of these cases, found them- 
selves indebted to tke plaintiff in the sum 
of about Rs. 12,000. In order to liquidate 
that debt they executed a mortgage-deed 
cf the property in dispute for Rs. 5,000 
and they also induced Umar Bakhsh, 
their brother, the defendant in the second 
case, to execute a mortgage-deed of his 
property for Rs. 3,000. These documents 
were executed onthe 17th January 1884, 
possession was given to the plaintiff, and 
subsequently on the 21st January 1884 each 
set of defendants executed a lease. It 
is alleged that the lease executed by 
"defendants Ali Muhammad and Muhammad 
Bakhsh has been lost and was replaced by a 
deed, dated May 1888, executed by Ali 
Muhammad alone. The plaintiff further 
alleges that the defendant Umar Bakhsh 
‘never paid any rent and that the two 
defendants in the other case paid only Rs. 96 
and he asks for their ejectment and possession 

of the leased property in both the cases. 
The first Court dismissed both the suits with 
costs. In the case of Umar Bakhsh it held 
that the lease of 1884 required registration 
and being unregistered was inadmissible in 
evidence, that the relationship of landlord 
and tenant,therefore, had not been established 
and that the defendant had been in adverse 
possession since the date of execution of 
the lease propounded by the plaintiff. In 
the oese of Ali Muhammad and Muhammad 
Bakhsh the first Court held that as the 
Jease of 1888 had been executed by Ali 
Muhammad alone, his brother Muhammad 
‘Bakhsh was in no way affected thereby 
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and stood on exactly the same footing as 
Umar Bakhsh in the éonnected case. As 
regards Ali Muhammad, it*held that as 
the lease of May 1888 was a lease for 
one year, the tenancy determined in May 
1889, that since that date Ali Muhammad 
had been dn adverse possession and the 
suit was consequently timé-barred. 


The learned Divisional " Judge en the 
case of Umar Bakhsh found that the 
defendant's plea that he had rever paid 
any rent was correct, that the document exe- 
cuted in 1884 was not a lease, that if it was a 
lease it was not a lease from year to year, 
and, therefore, was admissible in evidence 
without registration. The learned Judge then 
proceeded to hold that mere non-payment 
of rent did not establish adversity of 
possession on the part of the defaulting 
tenant and that the defendant had failed to 
prove that the relationship of tenant and 
landlord had determined more than 12 
years before suit. On these grounds he 
accepted the appeal and decreed possession 
to the plaintiff. In the case of Ali Muham- 
mad and Muhammad Bakhsh, the learned 
Divisional Judge came to the conclusion 
that although the lease, Exhibit P-2, was 
for a year certain and terminated on the 
5th May 1889, the defendants must be 
regarded as tenants holding over and 
that if there exists even slight evidence 
that the plaintiff acquiesced in the 
continued occupation of the property by the 
tenants after the termination of the lease 
and considered them his tenants-at-will, the 
defendants in such case must be regarded 
not as trespassers but as tenants on sufferance. 
Proceeding to enquire whether such slight 
evidence of acceptanse by the landlord of the 
defendants as his tenants-at-will existed, the 
learned Judge found that the defendants made 
a payment of Rs. 96 on account of rent on 
the 20th Poh Sambat 1944—1890 A.D. This 
payment had not been accepted as proved by 
the first Court, but the Divisional Judge 
saw no reason to hold the evidence on the 
point unreliable. Beyond this he also ac- 
cepted oral evidence that rent had been de. 
manded by the plaintiff of the defendants, 
and taking into consideration these two facts, 
viz. the payment and acceptance of rent for 
one year and subsequent demand, he held that 
there was sufficient evidence to show th a 
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plaintiff had assented to the retention of pos- 


session by the defendants as tenants-at-will. 


On the point whether Muhammad Bakhsh was 
bound by the lease of theSthof May 1888 exe- 
euted by his brother Ali Muhammad alone, the 
lenrned Divisional Judge held that Muhammad 
Bakhsh was not Bound by his brother’s action. 
He, therefore,regarded Muhammad Bakhsh as 
holdime the same positién as his brother 
. Umar Bakhsh, the defendant in the other 
ease, and accepted the appeal, giving plaint- 
iff a decree against both the brothers Ali 
Muhammad and Muhammad Bakhsh. 

From these two decrees a second appeal has 
been preferred to this Court, and we proceed 
to dispose of Umar Bakhsh’s appeal first. 
The first point urged before us on behalf of 
the appellant is that a tenancy never existed, 
that the lease of 1884 was fictitious in the 
sense that it was inoperative and was never 
intended by the parties to be enforced. The 
second point is that the rent-deed being a 
lease for morethan one year required regis- 
tration and being unregistered is inadmis- 
sible in evidence. Exception was taken to the 
finding of the Divisional Judge that this docu- 
ment of 1884 is not a deed of lease, and it is 
‘pointed out that it was never one of the 
contentions of the plaintiff, that there was a 
previous oral: contract and that the Divisional 
Judge went beyond the pleasin holding that 
the rent-deed of 21st January 1884 is not a 
lease. After a careful examination of the 
contents of the deed and of the pleadings of 
the parties, we hold that this argument must 
prevail. The plaintiff in fact accepted it as 
a lease and came into Court reciting it and 
asking for relief against his tenants on the 
strength of it. The deed is obviously a lease, 
as a lease is generally understood in the Punjab. 
It starts with the recital that the defendant 
has taken the house on lease and continues 
with an undertaking to pay rent monthly 
aud in any case to settle up all the’ arrears of 
payment at the end ofa year. No doubt the 
parties contemplated, and, indeed, the langu- 
age of the document suggests, that the lease 
was tolast for an indefinite period, but we 
are clear that there is nothing in the langu- 
age of the lease which would have" precluded 
the plaintiff from e,eeting the defendant at 
the end of any month, or would have prevent- 
ed the defendant from quitting the house by 
terminating the lease at the end of any month. 
Tt is only when a lease is adease for more than 
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a year, or from year to year, in express terms 
that it is compulsorily registrable. We hold 
that such is not the case here and, therefore, 
we consider that the lease of May 1884 is ad- 
missible -in evidence. It follows that we 
hold the tenancy proved. Y 

The next question for decision is whether 
the tenancy created in 188-Lis subsisting now, 
and, if not, when did it determine. Having 
regard to the facts that there is no proof 
whatever that Umar Bakhsh ever paid rent 
for any period under this deed of lease, that 
he denies on oath that the lease was intend- 
ed to be operative and that till this suit was 
brought in 1911, 2. e., for over 25 years, the 
plaintiff made no serious attempt either to 
recover the rent or to oust defendant, we must 
hold that Umar Bakhsh had been in adverse 
possession for over 12 years at the date of 
the institution of the suit. _ 

Turning now to the second case, 7. e., against 
Ali Muhammad and Muhammad Bakhsh, we 
are clear that the lease dated the 5th May 
1888 superseded the lease dated the 21st 
January 1884. The'lease of 1884 covers ex- 
actly the same property as that included in 
the 1884 deed, but whereas the lease of 1884 
was executed by Ali Muhammad and Muham- 
mad Bakhsh jointly, that of 1888 was executed 
by Ali Muhammad alone. The other respect 
in which the lease of 1888 differs from its 
predecessor is, that whereas the former fixed 
no period fcr the termination of the lease, 
the latter fixed the period of the lease at one 
year. The question, then, for decision is whe- 
ther the lease of 1888 determined on the th 
May 1889. The learned Divisional Judge 
held that it did so terminate, but as bofore 
noted, he proceeded to hold that afterthat date 
the tenant for a fixed term became a tenant 
on sufferance, in other words, a tenant-at-will; 
and he based his finding on this point 
on the alleged payment of a sum of rent 


which was credited to Ali Muhammad 
and Muhammad Bakhsh’s joint, mb, 
This payment and some or 


of subsequent demand were 
on which he arrived at this fi 
tunately, however, his conclusi 
the fact that he misapprehen 
cance of the aforesaid ps 
under the impression that 
made in 1890, 2.e., after t 
second lease of 1888,’ As 

was made on the 8th of / 
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June 1885 and was credited in the year 1943, 
corresponding with 1886 A.D. Consequently, 
the most important portion of the evidence 
on which the learned Divisional Judge based 
his conclusion must be discarded in deter- 
mining the question whether the defendants 
were accepted as tenants-at-will after the 
termination of the lease for one year in May 
1889. Owing to the discovery of this misap- 
prehension on the part of the learned 
Divisional Judge, it nas been necessary for 
ourselves to consider the oral evideuce in 
the case, and a study of it has not led us to 
the conclusion that it is sufficient to support 
a finding that the defendants became tenants- 
at-will after May 1889. It -follows from 
this that Ali Muhammad has been in adverse 
possession since 1889, z.e., he had been in 
adverse possession for more than 12 years at 
the date of ‘the institution of the suit. 
Mubammad Bakhsh did not execute a second 
Went-deed, consequently two positions have to 
be -considered—either Ali Muhammad in 
executing ,the deed acted on behalf of his 
brother, or acted without consulting him. 
In either case the plaintiff is entitled to no 
relief against Muhammad Bakhsh. 

‘It may be noted here that the oral evidence 
of subsequent demand of rent and .promises 
by the defendants to pay isof a very unsatis- 
factory and unconvincing nature. 

With two exceptions, the witnesses live at 
Amritsar, whilst the defendants live either 
at Wazirabad or at Jammu, and the gist of 
theirevidenceisthatthey carried oral messages 
of demand from plaintiff’s manager in Amrit- 
sar tọ the-defendants at Jammu. 

"The value of ‘the evidence may be gathered 
fromthe statement of one of the witnesses, 
Mul Raj, who says: “Ganga Ram at Jammu 
aSked me to'ask Ali Muhammad to pay rent 
‘and -execute -a lease. I did so and Ali 
Muhammad admitted he was a tenant and 
promised to pay rent and execute a deed. 
‘This he said in Ganga Ram’s presence.” 

'' One wonders whether Ganga Ram was 
dumb. : This evidence, if it is worth anything 
at all, shows that rent and an admission of 
the tenancy were demanded and that both 
demands were refused in effect. 


In conclusion we shall now refer to the 
authorities cited before us for the view that 
mere non-payment of rent bya tenant does 
"qt establish his adversity of possession, 
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[cf. Dadoba v. Krishna (D, Prem Sukh Das v. 
Bhupila (2).] 3 4 zi 

At this abstract proposition we. are not 
disposed to cavil, but we think that each 
case must bedeoided on its own particular 
features. [n the case of Umar Bakhsh we 
find that rent was never paid at all for nearly 
30 years, that no serious a tempt was ever 
made to recover nent and %ver and e2bove 
this we have defendant's denial on oath that 
he ever intended to pay rent or regarded 
himself as a lessee. 

In the case of Ali Muhammad and 
Muhammad Bakhsh, we find a tenancy 
established for a fixed period, and the defend- 
ant-appellant has referred us to Article 139 
of the Limitation Act. The plaintiff-respond- 
ent has quoted Adimulam v. Pir Ravuthan 
(8) and Pusa Mal v. Makdum ' Bakhsh (4), 
but we approve of Kantheppa Raddi vw. 
Sheshappa (5) to the effect that a tenancy 
on Sufferance is not a tenancy contemplated 
by Article 139 of the Limitation Act, and 
that on the expiry of a tenancy fora fixed 
term, time begins torun against the landlord, 
unless there is evidence that there was a 
novation and that the tenancy for a fixed 
term was succeeded by a tenancy-at-will.  . 

As above remarked, we can find ro reliable 
evidence of any such novation.. 


For these reasons we actept the appeals 
and dismiss the suits, but as the defendants 
on their own pleas are shown to deserve no 
consideration, we direct parties to pay their 
own costs throughout. 


Appeal accepted, 


(1) 7 B. 84. 

(2) 2 A. 517 (F. BJ). 

(8) 8 M. 424, 

(4) 3 Ind. Cas. 566; 31 A. 514; 6 A. L. J. 584, 
(6) 22 B. 893, 
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MADRAS HIGH COURT. 

-APPEAL AGAINST*APPELLATE ORrER No. 122- 

. “or 1914. ` 
October 1, 1915. 
Present:— Mr. Justice Apdur Rahim and - 
f Mr. Justice Spencer. 
C. BALAJI RAO SAHIB-4DEFENDANT ' 
No. 4 —APPELLANT 
^ versus 
fIARIRAMA CHETTY—Puawries— 
. RusPoNDENT. : 

-Civil Procedure Code (Act V of 1908), O. XXXIY, 
rr. 4, 5- Mortgage-decree passed before -the new Code— 
Final decree, whether necessary before execution—Appli- 
cation for execution within 12 years of decree — Limita- 
stion Act (IX of 1908), Sch. I, Art. 182. | 

There is nothing in Order XXXIV, rules 4 and 5, 
_ of the Code of Civil Procedure which expressly says 
that mortgage decrees passed before the new 

Code came into operation ‘must be regarded in the 

nature of preliminary decrees and that, therefore, it 
would-be necessary to have a final decree passed 

before there can be any further execution. [p. 39, 

col. 2 ] 

Mahammad. Husain. Saib v. Abdul Karim Sarb, 20 
Ind. ‘Cas. 287; 17 M. L. 'T. 424, followed. 
A deoroo-holder in such a case is, therefore, entitled 
to get an order absolute for sale within a period of 12 
years from the date of the decree. [p. 89, col. 2.] 
Such a case is governed by Article 182 and 
-not .Article 181 of the Limitation Act. An 
application for execution made within 12 years 
from the date of decree and within three years 
from the~date of the last application is not, 
‘therefore, barred by limitation. p. 40, col. 1.] 
Appeal against the decree of the Court of 
the Subordinate Judge of North Arcot ‘in 
- Appeal Suit No. 96 of 1914, preferred against 
: the order of the Court of the District Munsif 
of Arni in Revision Execution Petition No. 


‘266 of 1913 (Original Suit No. 201 of 1902). 


CU. Messrs. T. R. Ramachandrier, A. Rama- 
chandra Atyar and C. Sttaramiah, for the 
Appellant, 

Mr. L. Venkataraghava Aiyar, for the Re- 
‘spondent. 


.-JUDGMENT.—In this case, the decree, 
execution of which is sought, is dated 7th 


. November 1902. It appears that the first- 


application for execution was made on the 
"th July 1905. Then there was a second 
‘application in 1906 and a third application 
in 1908 and after the new Civil Procedure 
"Gode came into force, an application was made 
onthe 18th April 1911. There were some 
mote applicatione thereafter, one on the 4th 
July 912, another on the 22nd October 1912, 
“the last one being on the 8th May 1913, 
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. The question raised before us by the 
learned Vakil for the appellant is whether 
the effect of Order XXXIV, rules 4 dnd 6, 
of the new Civil Procedure Code is that 
the decree-holder must apply for a final 
decree under the provisions of the new Code 
béfore there can be any execution. The 
decree in the case was made long before the 
passing of the new Code and there had also 
"been several applications in execution before 
the Code came into force. The contention 
of the appellant’s learned Vakil amounts 
tothis: that what was originally a decree 
executable under the ordinary process of 
execution must, ty reason of the new enact- 
ment, 7. e., the Civil Procedure Code of 1908, 
be taken to have ceased to become executable. 
There is nothing in the language of the rules 
to which we have ‘been referred which 
expressly says that mortgage decrees passed 
before the new Code came into operation must 
be regarded in the nature of preliminafy 
.decrees and that, therefore, it would be 


“necessary to have a final decree passed before 


there can be any further execution. If we 
acceded to the arguments of the appellani’s 


. Vakil, the result would be that what was origi- 


nallya decreecapable of being executed would 
cease to be executable and that is not a 
position which we should give effect to unless 
we were compelled to do so by the express 
language of the Code. Section 48 of the 
new Code lays down that a decree shall 
remain in force for 12 years and we may, 
therefore, take it that this decree is still ‘in 
force. That being so, the fact that the 
application that was made after the new 


‘Code came into operation did not pray ex- 


pressly for a final decree but asked for 
-execution, could not affect the decree which 
was already in force and alter its nature. 
This point is not explicitly covered by any 
-of the decisions that we have been referred 
to, though, in several of the cases cited 
before us, there are expressions of opinion 
‘which support the view we have taken. It 
will be sufficient to refer to the case of 
Mahammad Husain Sub v. Abdul Karim 
Saib (1). This isa recent decision where- 
in it was laid down that to a case of this 
nature section 48 of the new Civil Peocedure 
-Code applies and that the decree-holder 


(1) 29 Ind. Cas, 287; 17 M, D. T, 424, e 
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would be entitled to get an order absolute 
for sale within a period of 12 years from the 
date'of the decree. Weare of opinion that 
Article 182 of the Limitation Act, and not 
Article 181 as contended for the appellant, 
governs the case and as the application for 
execution in question was made within 12 
years of the decree and 3 years of the last 
application it was rightly granted. The 
appeal is dismissed with costs. 
Appeal dismissed, 





PUNJAB CHIEF COURT. 
Second CIVIL Appsat No. SOL or 1912. 
May 5, 1915. 
Present: — Mr. Justice Shah Din and 
: Mr. Justice LeRossignol. 
CHIRAGH DIN-—DEFENDANT— APPELLANT 


versus 


* 
BHAGWAN DAS PrAINTIFF—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. II, 7. 3— 


Jurisdiction— Combined suit on different causes of action- 


each separately cognizable by Small Cause Court, whe- 
ther cognizable by such Court—Pro-note—Burden of 
proof—Consideration—Special circumstances. 

Order IT, rule 3, of the Civil Procedure Code permits 
a plaintiff to combine in one suit against a defendant 
several causes of action and the value of that sait 
for the purpose of jurisdiction is tho aggregate value 
of all tho causes of action comprised therein. [p. 40 
col. 2. 

Therefore, a suit based on three pro-notes, the claim 
in respect of each of which is less than Rs. 500, 
is to be regarded as one single suit and is not cogniz- 
able bya Small Cause Court. [p. 40, col, 2.] 

When a defendant admits execution of a pro-note 
but pleads absence of consideration, the initial onus is 
almost invariably upon the plaintiff to prove that con- 
sideration did pass but when the defendant, who is a 
man of business and has a good knowledge of English 
executes a, promissory note comprising the expres- 
sion “for value received” and further admits that 
at any rate some portion of the consideration reached 
him, the onus is shifted to him. (p. 40, col. 2.] 

Wazir Singh v. Jai Gopal, 17 P. R. 1888, distii- 
guished. 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the lst April 1912. 


Messrs. Dina Nath and Dhanpat Rai, for 
the Appellant. 

Mr. Mot Lal, for the Respondent. 

. : JUDGMENT, 

LeRossiaxon, J.—In this case the only 
two points which call for decision are (1) 
whether the onus of proof of consideration 
was correctly placed in the ultimate stage 
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upon the defendant, and+(2) whether the 
learned Divisional *Judge was correct in 
holding that the Subordinate Judge had 
jurisdietion in respect of the three pro-notes 
the claim in respect of each of which 
amounted to less than Rs. 500. 

On the point of jurisdictéon we make no 
doubt that the learned Divisional Judge’s 
finding is eorrect.' The matter appeafs to 
be one of first impression and we have 
been referred to no direct authority on the 
point. Section 16 of the Small Cause Courts 
Act refers to a suit cognisable by a Court 
of Small Causes: Order II, rule 3, of the 
Civil Procedure Code permits a plaintiff 
to combine in one suit against a defend- 
ant several causes of action and the value 
of that snit for the purpose of jurisdiction 


is the aggregate value of all the 
causes of action comprised therein. Itis 
no part of a Court’s duty to scrutinize 
every item included in a suit in order 


to determine whether any portions of that 
suit were triable by a Court of Small 
Causes. In this case the suit was properly 
framed and included several causes of action 
against the same defendant. That suit 
regarded as one single suit was certainly 
not cognizable by a Court of Smal! Causes 
and the Subordinate Judge had jurisdiction 
in respect of every part of the suit. 

On the question ofi onus we make no 
doubt that when a defendant admits exe- 
cution but pleads absence of consideration, 
the initial onus is almost invariably upon 
the plaintiff to prove that consideration, 
did pass. lt is impossible to lay down 
any hard and fast rule determining the 
point at which the onus shifts but when, as 
in the case now before us, we find that 
ihe defendant, who is a man of business 
and has a good knowledge of English, has 
executed a promissory note comprising the 
expression "for value received? and more 
than that has admitted that at any rate 
some portion of the consideration had 
reached him, we hold that the onus which 
originally lay upon the plaintiff is shifted 
to the defendant. A case of this kind 
is very widely different from the case 
considered in Wazir Singh v. Jai Gopal (1). 

From the foregoing ib” follows that” on 
these two points we agree withthe learned 


(1) 17 P. R. 1888, 
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Divisional Judge. -At the same time we 
are quite unable to believe that the plaint- 
iff who carries ona money-lending business 
of an extensive kind has po regular books 
of account, 

* In his plaint he mentions certain payments 
on account of enterest and we are quite 
unable to believe that he recited these pay- 
ment? from memory. 

The defendants explanation of the 
transaction, however, is just as unsatisfactory 
as the plaintiff's refusal to produce his 
accounts. 

The case is one which it is difficult to 
settle on regular lines, and we think that 
it is one which calls for an equitable 
settlement. 

We are inclined to believe that interest 
was deducted by plaintiff in advance, and 
accepting the appeal we reduce the decretal 
amount to Rs. 2,580 only, carrying interest 
at Rs. 6 per cent. perannum from date of 
decree to date of realization. 

We also direct, that parties should bear 
their own costs throughout. 


Appeal accepted, 


MADRAS HIGH COURT. 
Seconp Civiu APPEAL No. 260 or 1912. 
November 16, 1915. 

Present; —Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, KT. 
SUBBIAH AIYAR- PLAINTIFF—A PPELLANT 
versus 
MUTHUKUMARASWAMIA PILLAI AND 
OTAERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Cade (Act V of 1908), s. 63 (1)— 
Property under attachment in execution of decrees of 
two Courts—Sale by Court of lower jurisdiction, whe- 
ther valid—Bona fide purchaserwwithout notice, rights of 
—Burden of proof—Notice—Test. 

Where property is under attachment in execution 
of the decrees of two separate Courts, a sale by the 
Court of lower jurisdiction is irregular but not in- 
valid, and a purchaser will take an indefeasible ora 
defeagible title according to whether he does or does 
not know of the irregularity. [p. 41,001. 2; p. 42, 
eol. 1.] * 

The burden of proof is upon such purchaser to show 
that he made the purchase bona fide and without 
notice of the pre-existing attachment. [p. 42, col. 1.] 

ln order to determine whether a purchaser had 
notice or not the test to be applied is, whether he 
acted in good faith without being aware, whether by 

e 


direct and formal notice or otherwise, that his title 
was liable to b2 questioned by reason of the superior 
Court's attachment. [p. 42, col. 1.] 

Abdul Karim v. Thakordas, 22 B. 88, followed. 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal 
Suit No. 638 of 1910, preferred against 
that of the Court of the District Munsif 
of Tinnevelly, in Original Suit No. 483 of 
1908. 

FACTS.—There were two decrees against 
the same judgment-debtors and their pro- 
perties were attacked by the Sub-Court of 
Tinnevelly and then by the Munsif’s Court 
of Tinnevelly. In the execution of one 
of the decrees the respondent purchased in the 
Court auction held by the Court of the District 
Mansif the properties on which there was a 
subsisting attachment by the Sub-Court. The 
appellant then bought the same properties 
in a Court auction held by the Sub-Court. 
The District Court of Tinnevelly held that 
it was for the purchaser under the later sale to 
prove that the respondent,the purchaser under 
the earlier sale, had notice of the earlier 
attachment and that he had not proved it and 
so disallowed his claim. Hence the present 
appeal against the decree of the District Court. 

Messrs. S. Srinivasa Atyangar and S. 
Hamaswami Atyar, for the Appellant. 

Messrs. M. D. Devadoss, S. T. Srinivasa 
Gopalachariar and N. Rumachandra Aiyar, 
for the Respondents. 

This second appeal coming on for hearing 
on the 8th February 1915 and having stood 
over for consideration till the l6th February 
1915, the Court (Ayling and Tyabji, JJ.) 
delivered the following 

JUDGMENT.—The only point argued in 
this appeal turns on the meaning and 
effect to be given to section 285 of the 
old Code of Civil Procedure. It is admitted 
that when the Court sale (relied on by the 
plaintiff) in Original Suit No. 268 of 
1995 on the file of the Court of the 
District Munsif of Tinnevell was held, 
the property was under the attachment 
of the Court of the Subordinate Judge of 
Tinnevelly: and the question is whether 
the said sale is invalid. 

We entirely concur in the view expressed 
by Farran, C.J., in Abdul Karim v. 
Thakordas (1). The sale by the Court of lower 
jurisdiction being irregular and nob invalid, 


(8) 22 B. 88, 
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‘the purchaser will take an  indefeasible 
or g defeasible. title according to whether 
he knows or ‘does not know of the 
irregularity. If he buys bone fide and without 


notice, his* title will be perfest and he 
will not be affected by the irregularity 
.of the proceedings resulting in the sale. 


If he purchases with notice he runs the 
risk of his purchase being set aside". 

The word ‘notice’ in the above passage 
may be open to  misconstruction: but 
reading the judgment as.a whole we feel 
no doubt that the learned Judge used 
“tt in no technical sense but intended that 
the test to be applied was, whether the 
purchaser acted in good faith without 
"being aware, whether by direct and formal 
notice or otherwise, that his title was 
liable to be questioned by reason of the 
superior Court’s attachment. 
~ The learned District Judge does not seem to 
have applied his mind to this point: but rather 
to the question of the legal effect of the notiée, 
Exhibit Q, given tothe Court by plaintiff's 
witness No. +. It isfor the 4th defendant 
‘to prove that he was a lona fide purchaser 


without knowledge: and we can find 
‘nothing in the judgment which could be 
‘construed into a finding to this effect. 


We must, therefore, call for a finding 
con. the following -issue on ihe evidence on 
record:— Was the 4th defendant a bona fide 
purchaser at the Court sale - without 
‘knowledge of tbe pre-existing attachment 
by the Court :of the Subordinate Judge of 
‘Tinnevelly?. ; 

The District Judge should submit his 
finding within .two months from this date 
‘and seven days will be allowed for filing 
objections. ` 

In compliance with the order contained 
in the above judgment, the District Judge 
-of Tinnevelly -submitted the following 

‘FINDING.—A finding has been called 
for .on the following issue :— 

Was the 4th defendant a bona fide pur- 
chaser at the Court sale without knowledge 
of -the pre-existing attachment? 

T would answer it in the affirmative. 

‘2. The point. has been considered in 
„paragraph 3 :0f my predecessor’s judgment 
and I have really nothing to add to what 
che has said in it. No doubt, an application 
(Éxhibit C) was made to stop the sale, 


‘is no evidence that the 


but it was disposed of summarily without 
issue cf notice to the parties concerned and 
there is no ‘ground for concluding that the 
4th defendant must have been aware of 


it. Exhibit Q, again, contains no admission 


of knowledge of the attachment before the 
sale. Nor*does it by any njeans folow that 
because he knew ofthe encumbrance (vide 
Exhibit VI), he must also lfave been aware 
of the attachment. 

The oral evidence establishes nothing 
more against him. Defendants’ Ist witness 
denies knowledge. Plaintiff's 4th witness 
imputes it to himand his master, on the 
ground (a) that he told them (b) that they 
owned the adjoining land. The second 
ground is a non-sequttur. As for the first, 
the time when he told them is uncertain. 
His words are, “I have told them about 
this also. Muthukumaraswamy Pillai 
then filed Exhibit Q.” Strictly construed 
this means that he told them after the 
sale. In cross-examination he admits that 
he did not see defendants’ 4th witness 
before the sale. . 

3. Defendants’ 4th witness has paid 
the purchase-money and there being nothing 
to show that he was aware of the attach- 
ment, I find that he was a bona fide 
purolaser without notice. 

This second appeal coming on for final 
hearing this ‘day, after the return of the 
finding of the lower Appellate Court upon 
the issue referred to it for trial, the 
Court delivered the following 


JUDGMENT.—The order of this Court 
avas perfectly clear that it was the 4th de- 
fendant who had to prove that he was a 
bona fide purchaser at the Court sale 
without knowledge of the pre-existing 
attachment of the plaintiff. The plaintiff 
in his plaint in paragraph 10 imputed 
knowledge of the attachment to the de- 
fendant. That allegation does not appear 
to have been clearly denied in the written 
statement of the defendant. He did not 
go into the witness-box himself. ‘There 
4th defendant 
purchased, the property without knowledge 
of the pre-existing plaintiffs attachment. 
The learned District Judge in submitting 
his finding seems to hé&ve thrown ® the 
onus on the plaintiff to show that the 
4th defendant was aware of the attach. 
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ment. He says in paragraph 3 of his 
finding that the' Ath #efendant has paid 
the ‘purchdse-money “and there ‘being ño- 
thing to show that lie was aware of the 
attachment, I find that ehe was a bona 
fide purchaser without notice.’ The 4th 
defendant has clearly failed «to prove that 
his purchase” was -bona fide, without 
knowledge antl ‘without notice, The result 
is that the suit will be ‘decreed and 
the 4th defendant will have to pay the 
plaintiff's costs throughout. 
Appeal allowed;Suit decreed. 


PUNJAB CHIEF COURT. 
Secoxp Cryin APPEAL No. 9£0 or 1913. 
May 8, 1915. 
Present:—Mr. Justice Chevis and 
Mr, Justice Shadi Lal. 
` Musammat KAHAN DEVI-—PLAINTIFF— 
APPELLANT 
versus 


Musainmat NIHAL DEVI AND OTHERS— . 


DEFENDANTS— RESPONDENTS. 

‘Decree—Atlachment— Objections]— Res — judicata— 
Limitation to contest order on objection— Party neglect- 
ing to-contest within time, effect of. 

A-decree fora sum of money with lien on mort- 
‘gaged property by attachment and sale is not a 
decree under the Transfer of Property Act or under 
Order XXXIV of the Civil Procedure Code, 1908, and 
the deoree-holder in such a case cam ask for the 
attachment of the mortgaged property and objec- 
‘tions to attachment can also be made. [p. 48, col. 2; 
p. 44, col. 1.) è 5 

A decision inter partes as to the non-lability of 
~certain property to attachment in execution of a 
decree against a mortgagor bars further attachment 

. 
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of the same property in another decree against tho 
same mortgagor. [p. 44, col. 1.; 

“An executing Court has to decide an objection 
to an attachment although tho value of the pro- 

erty might greatly exceed the valne of the decree. 
Ep. 44, col. I.] 

.An order passed on an objection to an attach. 
ment if not contested by regular suit within the 
year, becomes final anda party who is dissatisfied 
with the order but neglects to contest it by regular 
suit within tho year, cannot evade it by the simplo 
device of getting another decree and making a fresh 
attachment. [p. 44, col. 1.] 


Second appeal from the decree of the 
Divisional Judge, Lahore, -dated the 4th 
February 1913. : 


‘Pandit Rambhaj Datta, for the Appellant. 
Mr. Ganga Ram, for the Respondents. 


JUDGMENT, 
' "Onzvis, J.—Mela Ram mortgaged a 
house to Shankar Das. In 1903 Shankar 
Das’s widow, Musammat Kahan Devi, goja 
decree for rent against Mela Ram and in 


„execution attached the house now in suit, 


Musammat Nihal Devi, who is, we learn, 
widow of the brother of Mela Ram's grand- 
father, objected that the house was hers, 
The objection was allowed and the house 
was released. No suit was brought ‘to 
‘contest the order passed on this objection, 

In 1910 Musammat Kahan Devi sued 
for the mortgage-debt and on 30th Novem- 
ber 1910 obtaineda decree for Rs. 3,152-8-0 
“with lien on the mortgaged property by 
attachment and sale of the mortgaged pro- 
perty and other property and personal lia- 
bility of the mortgagor.” In execution the 
decree-holder again applied for attachment 
of the house and it was again attached. 
Musammat “Nihal Devi again objected, and 
her objection was allowed, reference being 
made to the decision in the former objec- 
tion case. Musammat Kahan Devi then 
brought this regular suit, which the lower 
Courts have dismissed, holding that the 
decision in the earlier objection case is still 
in force and is binding. Musammat Nihal 
Devi appeals to this Court. On her behalf 
it is pleaded that objections can only be 
lodged in cases where a money-decree is 
obtained. and not in cases where the decree 
itself directs sale. In the latter class of 
decree it is urged that no attachment is 
necessary. Several anthorities are’ quoted. 
But the decree of 30th November 1910 is 
not a decree under the Transfer of Property 
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Act, or under Order XXXIV of the Civil Pro- 
-cedure Code of 1908. It does not order 
sale. It gives a decree for a sum cf money 
with lien (Xrfalat) on the mortgaged pro- 
perty by (baziria) attachment and sale. 
This points te attachment as well as sale, 
not to sale without attachment. So the 
decree-holder very properly asked for attach- 
ment, and attachment followed. There being 
an attachment the opportunity for objections 
at once followed. We overrule the plea 
that in such a case there can be no objec- 
tions. 

“Then it is urged that the result of the 
first objection covers only the decree for 
rent, and that the Munsif who decided 
those objections had no jurisdiction in the 
latter case which related to the mortgage- 
debt. But there was a decision inter partes 
as to the liability of certain property to 
attachment in execution of a decree against 
Mela Ram, and if it is not liable for at- 
tachment in execution of one decree on the 
ground that it did not belong to him, how 
‘can it be liable to attachment in execution 
of another decree? In such cases the value 
of the property may greatly exceed the 
value of the decree, but the executing Court 
still has to decide the objection [see Kadam- 
"bini Dasi v. Dayaram Das (1)]. The order 
passed on the objection, if not contested 
by regular suit within one year, becomes 
final, and a party who is dissatisfied with 
the order but neglects to contest it by 
regular suit within the year, cannot evade 
it by the simple device of getting another 
decree and making afresh attachment. It 
is urged that it was not worth Musammat 
Kahan Devi’s while to bring a regular suit 
regarding a small money decree for rent. 
But the decision passed on the first objec- 
tion was a bar to her taking any future 
proceedings against the house, so she cer- 
tainly ought to have brought a regular suit 
to contest the decision. 

We agree with the lower Courts that the 
order passed on the objection in 1903 is 
final and conclusive and that the matter 
is now res judicata and that the decision 
on the &econd objection is, therefore, cor- 
rect, 

The appeal is disinissed. 

Appeal dismissed. 


(1) 6 Ind. Cas. 573; 11 ©. L. J. 478, 


MADRAS HIGH: COURT. 
APPEAL AGAINST APPELLATE ORDER No. 99 oF 
1914. 
August 17, 1915. 
Present; —Mr. faic Sadasiva Aiyar and 
Mr. Justice Napier. i 
THANDAVAROYA MUDALI, MINOR, BY 
NEXT FRIEND, MUNISAMI MUDALI— 
DEFENDANT No. 2— RESPONDENT— A PPEIÉ,ANT 
versus 
SUBRAMANIA GURUKKAL—Purarntire 


-—PETITIONER— RESPONDENT. 

Civil Procedure Code (Act F of 1908), O. XXI, r. 86 
—Decree-holder put in possession—Obstruction by 
third person on behalf of judgment-debtor—Second 
application for possession, whether sustainable. 

A decree-holder is noi entitled to file a second 
application for possession under Order XXI, rule 36, of 
the Civil Procedure Code, after he has been put in 
possession in accordance with an order passed on an 
application filed under the same Order and rule. [p. 
44, col. 2.] 

Gopal Das v. Than Singh, 4 A. 184; A. W. N. (1882) 
4, followed. 

Govind Bidiraji Bhukta v. Akella Venkata Sastrulu, 
17 M. L. J. 698, referred to. 


Appeal against theorder of the District 
Court of North Arcot, dated the 16th 
April 1914, in Appeal Suit No. 37 of 1914, 
preferred against that of the District Munsif, 
Ranipet, iu Execution Petition No. 382 of 
1913, in Original Suit No. 195 of 1911. 

FACTS.—The plaintiff obtained a final 
decree for redemption and applied under 
Order XXI, rule 35 of the Civil Procedure 
Code, 19C8, for actual possession of the land 
in dispute. The plaintiff got possession and 
granted delivery receipt. Thereafter a third 
person on behalf of the judgment-debtor 
caused certain obstructions. The plaintiff 
again applied in execution for possession. 
The first Court dismissed the application, but 
the lower Appellate Court allowed it and re- 
manded the case for disposal according to 
law. Tke defendant appealed. 

Mr. N. Rajagopalachart, for the Appellant. 

Mr. S. Varadachariar, for the Respondent. 

JUDGMENT.—Following Gopal Das v. 
Than Singh (1) and the ratio decidend? in 
Govind Bidiraji Bhukta v. Akella Venkata 
Sastrulu (2), we hold that the decree-holder 
is not entitled to file a second application 
for possession under Order XXI, rule 35, 
Civil Procedure Code, after he had been put 
in possession in accordancé with an order 

(1) 4 A. 184; A. W. N. (1882) 4. 

(2) 17 M. L. J. 698. 
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passed ona previous application filed under 
the same Order and rule. 

The District Judge’s Order is set aside and 
that of the District Munsif restored with 
costs in all Courts on the, respondent. We 
decline to allow the respondent to treat his 
petition asa suit at this late stage. : 

Ee Order set aside. 
* MADRAS HIGH COURT. 
Civit Revision Perros No. 464 or 1912. 
November 10, 1915. 
Present:—Mr. Justice Kumaraswami Sastri. 
PARAT VEETTIL SEETHI-—PETITIONER 
versus 


AMBALATH VEETTIL KOLATHUR 
AHMAD— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89 
—Mere payment of money, if enough—Application to 
set aside sale, if to be in writing—Amendment, when 
allowed—Revision—Amendment. 

Mere payment of money under Order XXI, rule 89, 
of the Code of Civil Procedure without an application 
to geb aside the sale is not sufficient. [p. 45, col. 2.] 

Sarvot Begam v. Haider Shah, 13 Ind. Cas. 404; 9 A. 
L. J. 12, followed. 

Itis not necessary that an application to set 
aside the sale should be in writing. [p. 45, col. 2.] 

Mariappa Annam v. Hari Hara Iyer, 22 Ind. Cas. 
291; 14 M. L. T. 534; (1914) M. W. N. 62, followed. 

Where a petition is put in stating that the 
petitioner has paid the money into the treasury and 
the object of the petitioner is to have the sale set 
aside though the petition contains no formal prayer 
to that effect, the Court can allow the petitioner to 
amend it by adding a formal prayer. [p. 45, col. 2.] 
.Kunchapudy Anantha Venkata Veeraraghava Charyulu 
v. Mallikarjuna Prasada Naidu, 25 Ind. Cas. 883; 2 L. 
W. 665, followed. 

Bat a High Court will not ju the exercise of its 
revisional jurisdiction allow an unstamped memo- 
randum, filed under the Civil Rules of “Practice to 
notify a payment, to be stamped as a petition and to 
be amended by containing a prayer to set aside the 
sale under Order XXI, rule 89, Civil Procedure 
Code, nearly 16 months after the application is barred. 
Lp. 46, col. 2.] 1 

Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of South Malabar, in 
Civil Miscellaneous Appeal No. 29 of 1911, 
preferred against that of the District 
Munsif of Chowghat, in Miscellaneous Peti- 
tion No. 1454 of 1911 in Original Suit 
No. 416 of 1908. 

Mr. O. V. Anantha Krishna Atyar, for the 
Petitioner. 


Mr. K. P. M. Menon, for the Respondent. 
This petition coming on for hearing on the 


12th November 1914 and having stood ove? 
for consideration til the 27th Novembe* 
1914, the Court delivered the following* 

JUDGMENT.—The petitioner whose pro- 
perty was sold in execution of a decree paid the 
decree amount and 5 per cent.-as required by 
Order XXI, rule 89, of the Code of Civil 
Procedure within 30 days. He did not put 
in a formal petition to set aside the sale with- 
in that period. It is argued that it was 
sufficient if the amount was paid in 30 days, 
but Iam of opinion that mere payment with- 
out an applieation to set aside the sale is not 
sufficient. Sarvoi Begam v. Haider Shah (1). 

It is, however, not necessary that the appli- 
cation to set aside the sale should be in writ- 
ing. In Civil Revision Petition No. 579 of 
1913 Justices Oldfield and Seshagiri Aiyar 
held that an oral application was sufficient. A 
similar view was taken by Justice Tyabji in 
Mariagpa Annam v. Hari Hara Iyer (2). In 
Civil Revision Petition No. 106 of 1972, 
Justice Sankaran Nair was of opinion that it 
was open to the Judge to tréat the application 
to deposit money as an application to set 
aside the sale if a request was made to him 
to do so. 

In the present case it appears that a peti- 
tion was put in by the petitioner on the 6th 
June 1911 stating that he had paid the money 
into the treasury and though the petition 
contains no formal prayer to set aside the sale, 
there can be little doubt that this was the 
object of the petitioner. This petition, if it 
had contained a formal prayer, would have 
been in time if it was filed on 6th June as 
petitioner had the benefit of the summer va- 
cation intervening.. There is nothing to pre- 
vent the Court from allowing the petitioner 
to amend the petition by adding a formal’ 
prayer. This course was adopted by Justices 
Sadasiva Aiyar and Napier in Kunchapudy 
Anantha Venkata Veeraraghava Charyulu v, 
Mallikarjuna Prasada Naidu (3) in am 
analogous case. 

I direct the District Munsif to submit find- 
ings on the following points:— . 

(1) Whether any oral application was made 
by petitioner, either at the time of the deposit 
of the money orat any time within 30 days 
from the sale, to set aside the sale.. 


ip 18 Ind. Cas. 404; 9 A. L, J. 12. 


2) 22 Ind. Cas, 291; 14 M. L. T. 534. 
NE. a 534; (1914) M, 
(3) 26 Ind. Cas. 883; 2 L, W. 665, . 
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(2) Whether the application, dated 6th 
June 1911, was filed by petitioner onthe day 
the Court re-opened. 

. The findings should be submitted within 
‘one month from this date; and seven days 
will be allowed for filing objections. The 
application dated the 6th June 1911 will be 
sent to the High Court with the findings. 

~ (In compliance with the order contained 
‘in the above judgment, the District Munsif of 
Ühowghat submitted findings which appear 
from the judgment below.] 

This petition coming for 
on the 26th October 1915, after the 
return of the findings of the District 
Munsif on the issues referred by this Court 
for trial and the case having stood over 
for consideration till this day, the Court 
delivered the following 
` JUDGMENT.—For the reasons given in 
my order, dated the 27th November 1914, 
I called for findings as to (1) whether 
any oral application was made by petitioner 
either at the time of the deposit of the 
money or at any time within .30 days 
from the sale to set aside the sale and 
(2) whether the application, dated the 6th 
June 1911, was- filed by the petitioner on 
the day the Court re-opened. The District 


final hearing 


Munsif has submitted findings to the 
effect that no oral application was made 
and that the application, dated the 6th 


June 1911, was presented on the date the 
Court re-opened. I accept these findings. 

' The Vakil for. the petitioner requests 
that the application of the 6th June 
1911 may be allowed to be amended by 
adding a prayer for setting aside the sale 
and that it may be treated as an ap- 
plication to set aside the sale. 


. I do not think I ought to allow it in 
revision. The application was simply a state- 
_ ment filed by the petitioner intimating es 
fact of the deposit. The word “petition” 

wrongly printed at page 2 and does iot 
appear on the original. It is not stamped 
as a petition and was never intended to 
be a petition. 
„either to the District Munsif or to the 
District Judge on appeal to amend the 
application of the 6th June. The amend- 
ment, if allowed now, would prevent the 
counter-petitioner from contending: that 
the® application is barred. My attention 


No application was made 


has been called to cases, where amend- 
ments have been alowed even after the 
period of limitation has expired and to 
cases where the Court refused to allow 
an amendment, af it would deprive a party 
of the right to plead limitation. . 


Hach case’ must depend on its own 
merits. I do not think I ought in a 
petition filed under section 115 of ethe 


Civil Procedure Code allow an unstamped 
memorandum, filed under the Civil Rules 
of Practice to notifya payment, to be 
stamped as a petition and to be amended 
by containing prayers to set aside the 
sale under Order KAI, rule 89, nearly 
15 months after the application was 
barred. 
I dismiss the petition with costs. 
Petition dismissed. 


om 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER NO. 136 
or 1914. 

November 25, 19.5. 
Present:—Mr. Justic  Sadasiva Aiyar and 
Mr. Justice Napier. 
CHOKKALIN +A MUDALL AND ANOTHER — 
PaarwripES Nos. 2 anp3— APPELLANTS 
versus 
GOPALATHATHACHARIAR AND OTHERS — 
DEFENDANT? Nos 1 AND 3 AND PLAINTIFFS 


Nos. 1 AND 4— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 144, 0. 
XXI, v. 35—Application for vestitution— Delivery of 
actual possession —Subsequent application, if barred, 

Where on an application for restitution, a Court 
directed, delivery of actual possession under Order 
XXI, rule 35, of the Civil Procedure Code and the 
applicant accepted such delivery as satisfying his 
claim, on a subsequent petition being filed praying 
for execution in restitution: 

: Held, that the final order of the Court on the 
previous application could not be treated as a nullity 
and that the second application was barred asthe 
process for delivery issued on the order passed on the 
first application had been carried out. [p. 47, col. 2.] 

Thandavaroya Mudali v. Subramania Gurukkal, 
32 Ind Cas. 44; 29 M L. J. 504, followed. 

Appeal against the decree of the Court. 
of the Subordinate Judge of North Arcot, 
in Appeal Suit No. 11 of 1914, preferred 
against that of the Court of the District 
Munsif of Ranipet, in Civil Miscellanddus 
Petition No. 224 of 1913 in Original. Suit 
No, 14 of 1908. 
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Mr. C. V. Anantha Krishna Adyar, for the 
Appellants. 
' Messrs. D. A. Govindaraghava Atyar and 
S. Varadachariar, for the Respondents. 
' JUDGMENT.—The defendants (the con- 


testing respondents) did once befére ‘apply to 
obtain possession of the plaint land through 
Court as restitution desree-holders. Their 
first petition for*possession,in execution was 
filed under section 144, Civil Procedure Code, 
in the beginning of 1911, and it prayed for 
khas possession of the lands. It was filed as 
-Execution Petition No. 166 of 1911, and the 
prayer of thatpetition was granted on the 11th 
April 1911. On the 12th April 1911 (See 
Exhibit G) warrant of delivery. was entrusted 
to the Nazir directing him ‘to put the 
defendants in possession of the lands” and 
duthorizing him “to remove any person 
bound by the decree who may refuse to 
vacate the same.” It is clear that the 
delivery directed by the warrant was 
delivery of actual or khas possession under 
Order XXI, rule 35 and not the “formal” 
delivery under Order XXI, rule 36. The 
‘Amin gave delivery accordingly on the 14th 
April: 1911, and the defendants Nos. 1 to 3 
accepted such delivery as satisfying their 
claim for restitution (Exhibits F, G and 
H). The Court on the 8th June 1911 
fecorded as concluding order on Execution 
Appeal No. 166 of 1911 as follows :— 

toe ‘Delivery effected, proceedings closed,” 
which means that full satisfaction of the 
decree in restitution had been obtained by 
the defendants. The defendants filed on 
the 28th March 1913 (about two years after 
they had accepted the ' delivery in satis- 
faction of their claim for restitution) the 
present petition (also filed under section 
i44, Civil Procedure Code, though section 
151 is also added) praying for execution in 
testitution, for the very same relief which 
they had claimed in Execution Appeal No. 
166 of 1911 against the same parties, and 
which relief they were declared by the order 
of Court of 8th June 1911 to have obtained 
in final satisfaction. 

` I think the principle of the decision of the 
Bench in ThandavaroyaMudali v. Sabramania 
Gurukkal (1). precluded the defendants from 
maintgining a second application for delivery 
in execution after- one application had: been 


« (1) 82 Ind, Cas, 44; 29 M; D J. 504. 
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granted, and the process for delivery issued 
on the order passed on that application had 
been earried out. 

But it is argued. that though the Amin and 
the defendants .themselves and the Court 
treated the process for delivery as completely 
carried out and the claim on restitution as 
satisfied, the process was really not carried 
out.&ud hence a second. application is main- 
tainable. 

I do not think that the final order of a 
Court'on an execution petition, recording 
that delivery had been effected ini execution 
and satisfaction had been drawn, eould be 
treated as a nullity by the party who filed 
such execution application praying for such 
delivery. Until that final order which nega- 
tives the defendant’s right to obtain any 
further relief in ‘restitution is vacated by a 
review or by proceedings taken in appeal 
or revision, a ‘second application for the, 
same «relief - : already granted and. recorded" 
as obtained by the geendunts isnot main- 
tainable. 

The present application of 1913. being such 
a second application and notan application 
for review of any order passed on the former 
application of 1911 is, therefore, not main- 
tainable. g 
' If we could treat this application as an 
application in review of the former order of 
June 1911, the petition would be clearly 
barred by limitation and we do not think 
that the case is a fit one for the further 
indulgence of excusing the long delay in the 
presentation of the application. 
` The appeal is allowed and the Munsif's 
order is restored, but the parties will bear 
their respective costs throughout. 


Appeal, allowed. 





. PRIVY COUNCIL. 
. APPEAL FROM THE COURT OF 4PPEAL OF New 
ZEALAND. 
July 8, 1915. 
Pr esent:— V.iscount Haldane (Lord Chancellor), 
; Lord Parker and Lord Sumner, 
. RUTHERFORD —DEFENDANT— APPELLANT 
versus 


, ACTON-ADAMS-—PLAINTIFF — RESPONDENT. 
Contract—Vendor and purchaser—Specific performs 
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ance— Court of Equity—Principle—Deficiency in prce 
perty to be purchased— Compensation. 

In exercising its jurisdiction over specific perform- 
ance a Court of Equity looks at the substance and 
not merely at the letterofthe contract. [ p. 48, col. 2.] 

If a vendor sues, and is in a position to convey 
substantially what the purchaser has contracted to 
get, the Court will decree specific performance with 
compensation fcr any small and immaterial deficiency, 
provided that the vendor has not, by misrepresenta- 
tion or otherwise, disentitled himself to his remedy. 
If the purchaser is suing, he may elect subject to 
conditions of hardship to take all that he can get, 
and to have a proportionate abatement from the 
purchase-money. This right applies only to a defici- 
ency in the subject-matter described in the contract, 
but not to a claim to make good representation about 
that subject-matter made not in the contract, but 
collaterally to it, in which case the remedy is recis- 
sion, or a claim for damages for deceit where there 
has been fraud, or for breach of a collateral contract 
if there has been such a contract. [p. 48, col. 2; p. 
49, col. 1.] 

Appenl from a judgment of the Court of 
Appeal of New Zealand, dated January 31st, 


„1914. 


Messrs. Cave, K. O., and P. F. Wheeler, for 
the Appellant. 

Messrs. G. Wallace, K.O., and J. M. Pater- 
son, for the Respondent. 


JUDGMENT. 

Viscount Haupane.—Tke real question in 
this case is whether the appellant, the 
purchaser of a large tract of land, can, after 
entering into possession and taking a convey- 
ance, claim compensation for misrepresonta- 
tion as to the mileage of fencing on the 
land. The contract was silent as to the 
fencing, but itis contended that on this 
subject the respondent's agent made a 
material misrepresentation as to the mileage 
which induced the appellant to enter into 
the contract. Their Lordships will proceed 
on the assumption that this was so. As, 
shortly after the payment of the deposit, the 
purchaser entered into pcssession and has 
taken profits, recission is now impossible. It 
is equally true that, as there is no charge 
made of fraudulent misrepresentation, no 
claim can be made for damages for deceit. 
The only possible remedy open to the appel- 
lant as purchaser is to claim compensation 
against the vendor for the deficiency in the 
mileage of fencing by invoking the well- 
known jurisdiction of a Court of Equity in 
cases of specific performance to order com- 
pensation for discrepancy between what 
was agreed to be conveyed and what can be 
“tonveyed. 


{1916 


* e 

But their Lordships are in agreement 
with the majority of the learned Judges of 
the Court of Appeal of New Zealand: in 
thinking that the case is one to which this 
remedy has no application. Under the agree- 
ment the balance of the purchase-money was 
to be paid on June 30th, 1912, and upon pay- 
ment the vendor was # convey. The 
purchase-money had all been paid excepting 
twosums of £3,400 and £170 (being interest), 
which had been retained by the purchaser 
to meet his claim for compensation for the 
deficiency. The purchaser's solicitors had 
written a letter, dated July lst, 1912, in 
which they proposed that, on payment of 
the rest of the purchase-money remaining 
unpaid, the vendor should convey without 
prejudice to his right of action for the two 
sums referred to, and they tendered the 
conveyance for execution without prejudice 
to their client's claim for shortage of fencing. 
The proposal was carried out. The result 
was, in their Lordships’ opinion, that the 
vendor had under the contract a valid claim 
at law for payment of the £3,400 and the 
£170. They are further of opinion that the 
purchaser cannot counter-claim for compensa- 
tion. They have examined the cases on the 
point decided both in this country and in the 
Courts cf New Zealand. The result of this 
examination is to satisfy them that the princi- 
ple which applies ought to be laid down as 
follows. In exercising its jurisdiction over 
specific performance, a Court of Equity looks 
at the substance and not merely at the letter 
of the contract. Ifa vendor sues, and is in 
a position to convey substantially what the 
purchaser has contracted to get, the Court 
will decree specific performance with com- 
pensation for any small and immaterial 
deficiency, provided that the vendor has not, 
by misrepresentation or otherwise, disentitled 
himself to his remedy. Another possible 
ease arises where a vendor claims specific 
performance and the Court refuses it, unless 
the purchaser is willing to consent to a decree 
on terms that the vendor will make com- 
pensation to the purchaser, who agrees to such 
a decree on condition that he is compensated. - 
If it is the purchaser who is suing, the Court 
holds him to have an even larger right. Sub- 
ject to considerations of hardship, he may 
elect to take all that he ezn get, and to Rave a 
proportionate abatement from the purchase- 
money. But this right applies only toa 
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deficiency in the subject-matter described in 
the contract. It does not,apply to a claim 
to make good a representation about that 
subject-matter, made not in the contract, but 
collaterally toit. In the letter case the 
remedy is rescission, or a claim for damages 
for deceit where there has been frand, or for 
breach of a collateral contract if there has 
been such a contrdet. é 

Their Lordships have arrived at the 
conclusion "that, as recission cannot now be 
asked for, and as there is no such collateral 
contract as has been referred to, the claim of 
the purchaser, the appellant, fails. They 
cannot find in the letter which they have 
mentioned anything which gives him a new 
or different right. They will, therefore, 
humbly advise His Majesty that the appeal 
should be dismissed with costs. 


Appeal dismissed. 


Solicitors for the Appellant:— Messrs. 

- Steavenson and Couldwell, Agents for Messrs. 

Lane and Neave, Christchurch, New Zealand. 

Solicitors for the Respondent:— Messrs. 

Hawes, Wood and Ware, Agents for Messrs. 

George Harper, Son and Pascoe, Christchurch, 
New Zealand. 





ALLAHABAD HIGH COURT. 
First Civiu APPEAL No. 117 or 1914. 
. December 1, 1915. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
FATMATUS SUGHRA BEGAM— 
PLAINTIFF—JÀÁ PPELLANT 
versus 
MARIAMUNNISA BEGAM AND OTHERS— 

3 DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 97— 
Vendor and purchaser—Contract to sell—Suit for 
specific performance of contract—Return of purchase- 
money. ; 

A contract to sell a village was made on the 27th 
of April 1908. A portion of the consideration was 
paid as earnest money at once and the balance was 
paid onthe 18th of June 1908. The sale was not 
completed. The plaintiff sued for specific perform- 
ance with an alternative claim for the ‘return of 
the purchaso-money in April 1918: 

Held, that the suit was barred by limitation. 

First” appeal frofn the decision of the 
Additional Subordinate Judge of Aligarh, 

' dated the 29th January 1914. 


4 "s 


Mr. C. O. Dillon, fov the Appellant. 
Mr. Abdul Raof, for the Respondents. . 


JUDGMENT.—This appeal arises out of a 
suit in which the plaintiff alleges that on the 
27th of April 1908, she agreed with one 
Musammat Najmunnisa for the purchase of a 
village called Dunka. It is alleged that the 
price was Rs. 5,110, that Rs. 4,500 was paid 
as earnest money at once and that the balance 
was paid on the 18th- of June 1908, Itis 
alleged that Najmunnisa never completed 
the sale but shortly before her death 
made a gift of the property in favour of her 
daughter. The plaintiff claims proprietary 
pessession of the property and in the 
alternative a refund of the purchase- 
money. The Court below has held that 


the suit is barred by limitation and 
further that the alleged payments are 
fictitious. On these findings the suit 


was dismissed. The plaintiff appeals. 


It seems to us that on the allegations con- 
tained in the plaint the only relief which the 
plaintiff was entitled to (had the suit been 
brought within time) was a decree for specific 
performance or a return of the purchase- 
money. The very form in which relief («) 
is concluded rather suggests that it was an 
attempt to get over the plea of limitation. 
Treating the suit, however, as a suit for 
specific performance with an alternative 
claim for the return of the purchase- 
money, we think that the view taken by 
the Court below was correct. On the allega- 
tions contained in the plaint the contract 
was at latest to have been performed upon the 
18th of June 1908. The present suit was not 
instituted until April 1913. A suit for 
specific performance must be brought within 
three years of the date upon which the 
contract was to be performed. Again, 
assuming that the plaintiff really did pay the 
money which she alleges she paid, her 
claim to a return of the purchase-money 
is governed for the purposes of limitation 
either by Article 62 or Article 97 of the 
Limitation Act. If Article 62 applies, the 
suit should have been brought within 
three years from the date when the money 
was received by the deceased lady’ If 
Article 97 applies, it seems to us that the 
date of failure must be taken to be the 
18th of June 1908 and that the suit was - 
barred after the expiration of three years 
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DORAISAMI REDDI v. MUTHULINGA REDDI. 


from that date. It is unnecessary for us 
id go into the questions of fact.. We 
dismiss the ‘appeal-with costs including 
in this Court fees on the higher scale. 


e 


Appeal dismissed. 





MADRAS HIGH COURT. 
First Civit APPBAL No. 203 or 1910. 
October 25, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Àiyar. 


K. M. DORAISAMI REDDI.—PrarrIEE— : 


, APPELLANT | : 
versus 


MUTHULINGA REDDI AND OTHERS— 


DEFENDANTS — RESPONDENTS. 
Will—Certified copy given by Court’ under ordinary 
copyist rules—Presumption—Evidence Act (I of 1872), 
8. 114——Compromise between widow and nent reversioner, 
whether binding on later veversioners—Party accepting 
conveyance from legatee, whether can contest Will 
—Estoppel by conduct. 
- Certified copies of a Will made and given under 
the authority of a Court, while the Will was in the 
custody of the Court, and signed under the ordinary 


copyist rules, not only by the copyist but also by 


the examiner, whose duty it is to compare the copy 
with the original may be presumed under section 
114 of the Evidence Act to be correct copies of the 
original Will. [p. 52, col. 1.] 

A compromise between the next ‘reversioners to 
a widow’s estato at the time and the widow as to 
their claim to be the next reversioners is not binding 
on the subsequent reversioners. [p. 52, cols. 1 & 2.] 

Venkatanarayana Pillay v. Subbammal, 29 Ind. 
Cas. 298; 28 M. L. J. 635; 17 M. L. T. 435; 21 C.L. J. 
515; 17 Bom. L. R. 468; 19 C. W. N. 641; 2 L. W. 596; 
(1915) M. W. N. 555; 38 M. 406 at p. 411, dis- 
tinguished. 

Bahadur Singh v. Mohar Singh, 24 A 94; 4 Bom. L. 
R. 233; 6 C. W. N. 169; 29 I. A. 1 (P. CO), followed. 

"Where in a suit to recover certain property as 
the nextreversioner of the last male owner, one of 
the defendants claimed to succeed to the property 


as legatee under a Will of the last male owner and, 


it appeared that the plaintiff accepted for himself 
and his wife a certain portion of the property on 
the footing that the Will was genuine and that the 
said defendant was entitled to all the properties 


of the deceased under it and that the plaintiffs 
father compromised a suit which he had -brought to. 


contest the Will: 

Held, (1)- that the plaintiff was  ostopped from 
claiming the lands in the possession of the defendant 
as he had by his conduct led him to believe that his 
title was recognized by the plaintiff; [p. 52, col. 2.] - 

e (2) that the fact that the plaintiff's father with- 
drew his. suit indicated-that- he was satisfied-as to’ the 


"T1918 


. 
-7 0 


. genuineness of the Will and ethe plaintiff not having 


contested during his efather’s life-time pould not do 
so now. [p. 58, col. 1:] 


Appeal against the decree of the District 
Court of South " Arcot, in Original Suit "No, 
29 of 1907. . 


Messrs. T. R. - Ramachandra Aiyar, T. R. 
Krishnaswami Asyar and Q. S Ramaghandra 
Atyar, for the Appellant. 

Messrs. S. Srinivasa Acyangar, A. Krishna2 
swami Atyar, T. Gopala Destkachariar and : O-- 
Padmanabha Atyangar, for the Respondents. ° 


JUDGMENT. 

Wars, C. J.—This is a suit brought! 
by the plaintiff as next reversioner against, 
defendants Nos. l and 2 who also claim to. 
be next reversioners and against the 3rd, 
defendant who claims under an alleged‘ 
Will of the late Muthuselva Reddi, who died 
in October 1887; . The plaintiff alleges. that 
Muthuselva was not the last male owner, | 
but a posthumous son of his who lived only’ 
a short ‘time. The plaintiff claims to have 
become entitled to possession on the death. 
cf Muthuselva’s mother Adilakshmi on the: 
18th April 1905. The Ist and 2nd defend-- 
ants put the plaintiff to the proof of all 
allegations not expressly admitted, and, the 
8rd defendant claims the suit properties in 
his possession under the Will of Muthuselva 
and denies that any posthumous child was 
born to him. He also pleads that the plaintiff's 
father brought Original Suit No. 12 of 1828 to 
contest the Will and entered into a compro- 
mise which is binding on the plaintiff. In 
the alternative he pleads that the alienation 
thereby effected in his favour was binding on 
the reversioners as an ulienation by the 
mother of the last male owner with the 
consent of all the next reversioners. ` Lastly; 
the 3rd defendant pleads that in 1898 the 
plaintiff took a conveyance from him in 
favour of himself and his wife, or 50, cawnies. 
of the lands devised to him by the Will and 
thereby admitted his title and is estopped, 
from questioning it. — .- : ow LF 


As regards the Ist iseng we agree with the: 
District*Judge that the plaintiff has failed to: 
prove that he is anearer reversioner than "de 
fendants Nos. 1 and 2 by reason of the fact 
that their grandfather was adopted by his 
eldest brother Ramalinga Chetty.. I think 
no legal adoptigti ‘is proved, and that Exhibit 
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II shows that what happened was that one 
share was allotted toe Ramalinga’s two 
widows, and it was arranged that Muthu- 
selva's grandfather should succeed to one of 
the widows and the grandfather of defend- 
ants Nos. 1 and 2 to the other widow, 

I also agree vith the Distric? Judge that 
a posthumous son was not born to Muthu- 
selva, and thaf the unqualified admission in 
the 2nd defendant's written statement of 
the allegations in paragraph 3, clause 7, of 
ihe plaint is a mere Pleader's slip in view 
of the refusal to admit the allegations in para- 
graph 3, clauses 4 and 6, where the existence 
of the posthumous son is expressly pleaded. 
The oral evidence is -discrepant and 
unsatisfactory, and the fact that the plaintiff's 
father said nothing about the birth of such a 
‘son when attacking the Will in 1888 is almost 
conclusive. 

The District Judge has found in favour of 
the Will and I am not prepared to differ from 
him though, as might be expected, the oral 
evidence of execution which is forthcoming 
twenty-two years after execution is not very 
strong. A few months after Muthuselva’s 
death, the 3rd defendant was sued by a credi- 
tor as his representative by reason of the Will 
(Exhibit XT series) though the plaintiff alleges 
the suit was collusive. It is, however, more 
significant that the plaintiff's father did not 
press the suit brought by him in July 1888 
to contest the Will and was a party to the 
compromise under which half the properties 
sued for went to the other reversioners, de- 
fendants Nos. 1 and 2, who claimed that the 
properties thereby allotted to them had been 
mortgaged by them to Muthuselva, and half 
to the 3rd defendant by virtue of his claim 
under the Will whils all that the plaintiff's 
father got was a recognition that a mortgage 
executed by Muthuselva in his favour should 
be binding on all the suit properties. Whe- 
ther the compromise is binding on the plaintiff 
will be considered later, but there is nothing 
to show that it was dishonest or fraudulent 
on the part of the plaintiff’s father, nor did 
the plaintiff ever contest it as he might have 
done during his father’s life-time or during 
the life-time of the , testator% mother 
Adilakshmi whose granddaughter he 

.marrjed; and the most probable explaration 
of the conduct of the plaintiff's father would 
‘appear to- be that he had satisfied himself, 
as he well may have done, that the Will was 
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genuine. The suit was instituted only nine 
months after Muthuselva’s death, and it yas 
much easier then than now to ascertain whe- 
ther it was genuine. If the Will was genuine, 
the compromise was a perfectly natural 
means cf working out the rights of the parties, 
and I think the, District Judge was justified 
in attaching great weight to its recognition 
by the testator’s mother and the next rever- 
sioner in the course of the suit in 1888. The 
Will was a very natural one to make in so 
far as it left the testator’s properties to the 
testator’s sister's son, the 3rd defendant, then 
& young boy who had been brought up in 
his house by Adilakshmi and was, no doubt, 
executed on the advice of Adilakshmi who 
always supported it. It has, however, been 
attacked on the ground that it makes no pro- 
vision for the testator's wife; Mangammal, 
who, as it states, was pregnant at the timo. 
It provides, however, that ifa male child, 
was born to her, the Will should be void, and 
if a female child, the widow should remain 
under the protection of the 3rd defendant who 
should marry the daughter. It does not 
provide for the event which would appear 
to have happened, of no live child being 
born, probably because that was not anti- 
cipated. It may, I think, well be that 
Adilakshmi the testator's mother as the head 
of his household was not anxious that a 
separate prcvision should be made for the 
testator's widow beyónd what the law would 
give her and considered it best that the 
widow should go on living under her own 
care or in the testator's life-time, and that 
the testator accepted this view. Even if there 
is some improbability about the absence of 
any further provision for the widow, I am 
not prepared to rely on this in preference 
to the evidence in support of the Will, 
afforded by the conduct of the plaintiff's father 
and the plaintiff himself. The suggestion 
that the Will was forged after the death 
of the testator’s widow Mangammal, involves 
the improbability that it was forged at the 
instance of Adilakshmi in defeasance of her 
own life-interest. The Will was produced 
in the two suits already mentioned but is 
not now forthcoming. This is probably to 


“be accounted: for “by thé fact that the-plaint- 
-iff obtained: a power-óf-attorney, from Adi- 


lakshmi, and as husband of her grand- 


-daughter obtained control of her affairs be 


fore her death. Itis then argued that the 
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cortents of the lost Will executed by Mu- 
thuselva have not been proved. Iam, how- 
ever, of opinion that the conduct of the 
reversioners and the proceedings in the 
two suits are sufficient proof of the dis- 
‘position of the Will in so far as regards 
the 3rd defendant, apart from the oral evidence 
which I think is sufficient. It is, therefore, 
not really necessary to rely upon the 
‘certified copies of the Will made and given 
under the authority of the Court while the 
Will was inthe custody of the Court. The 
Will was, of course, a private document, 
and proof is necessary that these are copies 
‘made from or compared with the original. 
They were supplied under the ordinary 
-copyist rules and are signed not only by 
the copyist but also by the examiners whose 
duty it is to compare the copy with the 
-original and at least in one case also by the 
* Judge. ‘In these circumstances I think it 
may be, presumed under section 114 of 
‘the Evidence Act that they are correct 
copies of the original Will which .was in 
Court when they, were made and would 
appear to have since been suppressed by 
the plaintiff. 


. With reference to the compromise by the 
plaintiff's father of the suit of 1888 many 
authorities have been cited. It is said for 
the defendants that, under the recent deci- 
sion of their  Lordships in Venkatanara- 
wana Pillay v. Subbammal (1), the suit by 
the plaintiff's father, to which the Ist and 
2nd defendants were also parties, must be 
deemed to have been brought ina repre- 
sentative capacity on behalf of all the re- 
versioners, and that the plaintiff as do- 
minus litis was entitled to enter into a 
bona fide compromise and that such & com- 
.promise would be binding on subsequent 
reversioners. There would be much to be 
raid in favour of this contention assuming 
the compromise to be bena fide, if it were 
not for the decisicn of their Lordships in 
Bahadur Singh w. Mohar Singh (2), where 
a compromise between the next reversion- 
ers at the time and the widow as to their 


(1) 89 Ind. Cas. 298; 88 M. 406 at p. 411; 28 M. L. 
J. 585; 17 M. L. T. 485; 21 C. L. J. 515; 17 Bom. L. 
R. 468; 19 C. W. N, 641; 21. W. 596; (1915) M. W. 
N. 555. 

. (2) 24 A. 94/4 Bom. I. R. 233; 60. W. N. 169; 
PLATO), - 0 
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claim to be the next reversioners was held 
nob binding on thé subsequent reversioners. 
They had agreed that the widow as & con- 
dition of recognising themas next rever- 
sioners should he at liberty to dispose of 
the estate as she liked during her lifê- 
time, and this was the stipulation which 
was held not binding on Jager reversioners. 
In that case contpromise was entered into 
before a Settlement Officer and not in a 
regular suit, but this is scarcely a sufficient 
distinction, and, therefore, I am not prepared 
to hold the plaintiff bound by the com- 
promise, 

It is also unnecessary to rest the deci- 
sion on the ground that the compromise 
should be regarded as an alienation by the 
testator’s mother Adilakshmi and was en- 
tered into with the consent of the next 
reversioners and is, therefore, binding on 
the plaintiff, a question as to which there 
is some difference of opinion in this Court 
as to the interpretation to be put on in 
the most recent decisions of their Lordships 
beginning with Bajrangi Singh v. Manokarnika 
Bakhsh Singh (3). 

Lastly as regards the alleged estoppel, I 
must say it appears to me that so far as 
the 3rd defendaut is concerned, the plaintiff, 
having accepted in 1898 a conveyance 
from the 8rd defendant in his own and 
his wife’s favour of 50 cawntes of the suit 
properties, is estopped from claiming lands 
now in possession of the 3rd defendant as 
he has, I think, by his conduct led the 3rd 
defendant: to believe that his title was re- 
cognized by the plaintiff and to act upcn 
such -a belief in executing Exhibit XIII. 
For these reasons I think the appeal fails 
and -must be dismissed with costs. 

SESHAGIRI Atyar, J.—My impression on 
reading the Will was that it was defective 
in-that-no provision was made for his wife 
in it. The testator thought that his wife 
was pregnant and provided that in cases 
he had a son, the Will should have no 
effect. He directed that in case a female 
child was born, that child should be mar- 
ried to his nephew who was to have all 
the properties of the testator. As regards 
his wife, beyond stating that she was to 


. e < 

(3) 30 A. 1; 17 M. L. J. 605;9 Bom. L. R. 1348; 12 
O. W. N. 74: 6C. L. J. 766; 85 L A. 1 (P. C); 8M. L, 
T. 6 A; E. J. 1. 
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be under the protection of his minor ne- 
phew, there is absolutely no provision for 
her. It is possible that the testator was 
too much under the influence of his mother. 
I was inclined to agree With Mr. Rama- 
ehandra Aiyar that the absence of a pro- 
vision for the wife is explainable only on 
the hypothesis that the Will was concocted 
afters the death of the testator’s wife. 
Further, a great deal of suspicion attaches 
to the manner in which the Will was pro- 
duced in the first litigation. Nor is the 
non-production of the original Wili in the 
present case satisfactorily accounted for. 

As against these circumstances there is the 
undoubted fact that the plaintiff's father who 
sued to set aside the Will in 1888 withdrew 
his suit. The disposition in the compromise 
in that suit to which he was a consenting party, 
indicates that he wassatisfied thatthe Will was 
genuine. The plaintiff himself has accepted 
for himself and his wife certain property 
on the footing that the Will was genuine 
and that the 3rd defendant was entitled to 
Muthuselva's properties under it. The 
attesting witnesses are all dead now. Con- 
sequently although on the evidence as it 
stands now it is not easy to hold that the 
propounders have established its genuineness 
and validity, I am not prepared to differ 
from the conelusion at which the learned 
Chief Justice has arrived. 

On the question whether a male child was 
born alive after Muthuselva’s death, I do 
not think that the deposition of the 3rd 
defendant in the criminal ease should be 
pressed against him too much as he is a 
deaf man. The fact that the father of the 
plaintiff did not put forward this case on 
the previous occasion is fatal to this con- 
tention. 

As regards adoption, I feel no hesitation 
in holding that the statement in Exhibit 
II correctly represents what took place. The 
plaintiff has not let in satisfactory evidence 
to prove the factum and validity of the 
adoption on whieh he relies. 

On these findings the questions of law 
argued in the case need not be considered. 
I agree that the appeal should be dismissed 
with costs. 


Appeal dismissed. 


INDIAN CASES, 93 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGENAL Civiu Sorr No. 29 

or 1914. 
May 25, 1915. 
Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, Mr. Justice Woodroffe and 
.. Justice Sir Asutesh Mookerjee; Kr, 
|J. I. J. HYAM—DEFENDANT—A PPELLANT 
. versus 

M. E. GOBBAY—Puarntirr—ResvonDent, 

Vendor and purchaser —Specific performance of 
contract — Terms wncertain —Contract, if concluded before 
stipulated writing—Harnest money, payment of, whether 
conclusive evidence of completion of contract—Purchaser 
Tight of, to vacant possession. 

Where it is the essential term of a bargain between 
the parties that there should be a written contract, 
there is no enforceable contract in the absence of a 
written agreement. [p. 59, col. 2; p. 62, col. 1; p. 72, 
col, 2,] 

Ridgway v. Wharton, (1854) 6 H. L C. 238; 27 L. J. 
Ch. 46; 4 Jur. (N. s.) 173; 5 W. R. 804; 10 E. R. 1287; 
29 L. T. (o. s.) 390; 108 R. R. 88, referred to. 

Per Jenkins, C. J.—Where parties to a contract 
contemplated an agreement in writing, the provision 
fora written agreement is not negligible in deter- 
mining the question whether there was a concluded 
contract between the parties in the absence of 
writing. [p. 59, col. 2.] 

In à contract for the sale of land, the substantial 
agreement of the parties upon the main features of 
the transaction, i.e. the sale, the identity of the pra- 
perty, the price, the imposition of restrictions insome 
form or another, does not necessarily create a con. 
cluded contract between the parties. [p. 60, col. 2.] 


In a suit for the specific performance of a contract 
for the sale of land, the defendant (purchaser) is 
not precluded from ‘pleading that there was no 
concluded contract, merely because he paid carnest 
money. [p.6 , col. 1.] 


Per Woodroffe, J. -A | Court will not enforce 
specific performance of a contract the terms of 
which are uncertain. [p 61, col. 1.) 


The question whether a contract is uncertain in 
the sense that the Court cannot know what the 
contract is which the parties entered into, is a 
question of fact. [p. 61, col. 1.] 


In a contract for the sale of immoveable property, 
an exclusively written record is not required by 
the law of the country. [p. 61, col. 1.7 


An Appellate Court is not bound to accept the first 
Court’s appreciation of the facts. But the appellant 
has to satisfy the Appellate Court that the judgment 
appealed against is erroneous. [p. 61, col. 2.1 


The fact that the parties toa contract refer to 
the preparation of an agreement by which the terms 
agreed upon are to be put into a more formal state, 
does not prevent the existence of a binding contract, 
unless the reference to a futuro formal contract is 
made insuch terms as to show that the parties did 
not intend to be bound until a formal contract was 

signed. [p. 62, col. 1.] 


L4 


"294; Rossiter v. 


-Justice Chitty, dated the 
‘1914, passed in its Ordinary Original Civil 


plaintiff, Mr. 
- instructed Mr. 
-find a purchaser. 


` asked was Rs. 


‘the defendant, Mr. 
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Per Mookerjee, J—-The fact that the parties intend-. 
ed to embody the terms of their, contract in a 
formal written agreement, is strong evidence that 
the negotiations prior to the drawing up of such 
writing were merely preliminary and noi understood 
‘or intended to be binding, [p.72, col 2.] 

If an oral agreement or written memorandum is 
complete in itself and embodies all the terms to be 
inserted'in'the intended formal writing a binding 
obligation is fixed upon the parties, unless-it is under- 
stood and intended that such contract shall not be- 
come operative until reduced to writing. [p. 73, col. 1.] 

Chinnock v. Marchioness of Ely, (1865) 4 Det. J.& 
.&. 638; 11 Jur. (x. s.) 828; 12 L. T. (x. s.) 251; 18 W. 
R. 597; 146 R. R. 495; 46 E. R. 1066; 2H. & M. 220; 
84 L. J. Ch. 399; Rossiter v. Miller, (1877) 5 Ch. D. 
648; 46 L. J. Ch. 787; Bonnewell v. Jenkins, (1878) 8 
Ch. D. 70; 47L. J. Ch. 758; 88 L. T. 8'; 26 W. R. 
Miller, (1878) 3 <A. C. 1124 
48 L. J. Ch. 10; 39 L. T. 173; 26 W. R. 865, referred to. 

A purchaser of land is not bound to take it subject 
“to leases, but is entitled to vacant possession unless 
there is an agreement to the contrary. [p. 78, col. 2.] 

Collier v. Jenkins, 84 R. R. 268; Younge, 295; 
‘Iineham x. Cotter, (1844) 7 Ir. Eq. Rep. 176. 


* Appeal against. the judgment of Mr. 
llth February 


Jurisdiction. 
Mr. Hyam, for the Appellant. 
Mr. Zorab, for the Respondent. 
JUDGMENT. 
JENKINS, C. J.— This appeal arises out 


‘of a suit for Specific performance brought 


by the plaintiff, who claims to have enter- 
ed into a concluded contract for the sale 


to the defendant of immoveable property in 


Calcutta. Negotiation is not denied, nor is 


“there any dispute as to the identity of the 


property or as to the price, but it is con- 


‘tended by the defendant that there is no 
“concluded contract and 
that should be 


certainly not one 
specifically enforced. The 
defence failed before Mr. Justice Chitty, 
and he passed the decree for spesific per- 
formance from which this appeal is preferred. 

The property in dispute belongs to the 
Gubbay, who lives in London. 
R. O. Cohen, acting cn his behalf, 
Owen, a house-broker, to 
The price ultimately 
1,338,000. Mr. Owen found a 
person ready to purchase at that price in 
Hyam, who is in the 


Mr. 


' ` habit of buying property with a view to 


: was: told by Mr. 
| certain conditions 


subsequent building operations. Mr. Hyam 
Owen that there were 
on which Mr. Cohen 
insisted. As the precise limit of those 
onditions is a matter in dispute between 


‘matters with Mr. 
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the parties, I will describe them generally 
as designed (1) to* prevent the building of 
a temple or mosque on the land, and (2) to 
secure to the Jewish School, which occupied 
a part of the premises, a continuance of 
their possession for’a year. To these ternis 
Mr. Hyam -expressed hiseassent in the 
sense in which he understgod them. On 


the 13th Novembtr Mr. Owen  wrete to 
Mr. Gregory; the plaintiff's attorney, as 
follows :— 


“Calcutta, 13th November 1912. 
7/Land 8, Pollock Street and 
1, Mansook Lane. 
Gal. Gregory, Esq. 
Deak Sir, 

With reference to our conversation of 
date in regard to the above premises, my 
principal accepts your client’s offer made 
by you to me for rupees one lac and 
thirty-three thousand only. My principal 
agrees to have ro temple or mosque built 
on these premises or to cause any nuisance 
to the Jewish Synagogue. He further agrees 
that he will not ask the Jewish school to 


‘vacate for 12 months from the date of exe- 


eution of the conveyance. The time to 
execute and complete the conveyance shall 
be for six weeks from the date of the con- 
tract, subject to approval of titles by my 
principal’s solicitor. Please ask your client 
to confirm this to-day, if possible. 

Yours faithfully. 

Owen Owen.” 

On the 14th Mr. Cohen confirmed ‘the 
arrangement orally to his attorney, - Mr. 
Gregory, subject to the purchaser paying 
Rs. 5,000 as deposit money. Up t^ this 
time Mr. Hyam had not orally discussed 
Cohen or Mr. Gregory, 
nor was he known by them tobe thein- 
tending purchaser. 

On the 15th, however, there were several 
interviews at which Mr. Cohen, Mr. Gre- 
gory, Mr. Hyam and Mr. Owen or some 
of them were present. 

According -to the plaintiff there 
four such interviews, first, one 
Gregory’s, office at which Mr. Gregory 
Mr. Owen and Mr. Hyam were present, 
then one at Mr. Cohen’s office where Mr. 
Cohen, Mr. Hyam, Mr. Owen and Mr. 
Garel met, a third at Mr. Gregory’soffice 
attended by Mr. Gregory, Mr. Hyam, Mr. 
Owen and Mr, Gareh, and fourth and last, 


were 
at Mr. 
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an- interview at- Mr. Gregory’s: office: bet- 
ween Mr. Gregory and Mr. Gareh. 

Mr.. Hyam and Mr. * Owen have no re- 
collection of the first of these- interviews, 
:bub there purports to be a record. of it 
in Mr." Geegory’s day-book, which, was 
written up-by a clerk at the:.close of the 
day. But whetlter Mr.. Hyam was present 
‘or not, nothing of importance happened 
at this interview, and neither Mr. Hyam 
.nor Mr. Owen can have had any reason 
for falsely denying Mr.  Hysm's presence. 
_ The second interview is one of importance, 
-for, according to the plaintiffs case as 
-developed at the hearing, it was then that 
.the defendant accepted the plaintiff's view of 
tha scope of the conditions. ; 
.-. The third admittedly took place and toa 
considerable extent the defendant admits 
‘that its purport is correctly recorded in the 
"day-book. : 

The defendant knows nothing of the fourth, 
and it is not suggested he was present. 
’ Mr. Gregory prepared a draft agreement 
‘on the 15th and sent it for approval to 
«Mr. Cohen, who returned it approved on 
“the 20th. On this last date it was forwarded 
-for Mr. Hyam's approval. ; 

On the 28th December, a power-of-attorney 
was received from: the plaintiff, and Mr. 
Hyam was informed of this and asked to 
return the draft agreement approved. On 
.the 15th January, Mr. Gregory wrote to 
.Mr. Hyam offering to send the title-deeds 


for approval. On the same date the 
defendant wrote to Mr. Gregory as - 
. follows:— 


"4, Middleton Row. 
. Calcutta; the 15th January 1918." 
, G. Gregory, Esq., aS 
Solicitor. LN 
Re Pollock Street, 
Premises No. 7/1 and 8. 


, Dear Sir, 3 
_ Iam returning the draft agreement re 
above. Will you be so good as to re-draft 
_the samein regard to thefollowing particulars, 
. A02. 1— a 

1, As to the covenant not to build a 
mosque or temple, I agree to make this a 
- personal covenant, but not to make it & 
covenant that will run with the land. But 

I o not bind thyself as to the use of the 

< premises for any other purpose. - 

2, As to the school remaining for & year, 
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I. agree to this, but the purchase is not to 
be completed before a year also. 

.. 8." As to the payment of "interest on the 
purchase-money; the interest shall be at 
the normal rate of 6 per cent. and not 9 per 
cent.. . 

[ did not write to you earlier because I 
was willing to let the Jewish School pur- 
chase the property, but as I now under- 
stand Mr. Gubbay is not willing to sell to 
the school on the terms offered by them, 
I am returning the draft agreement as 
stated above. 

i Yours faithfully, 

: ; J. T. J. Hyax." 
. It seems probable that these two letters 
of the 15th crossed. : 

On the l7th Mr. Gregory replied to Mr. 
Hyam in the following terms:— 

“J. I. J. Hyam, Esq. : 

si 17th January 1918, 

: Re 7/1 and 8, Pollock Street. 
Dear SIR, ` ; 

I have communicated with my client's 
agent with reference to your letter of the 
.l5th instant. They are not a little sur- 
-prised at the objection you now raise, which 
they certainly decline to entertain. 


The draft agreement submitted to you for 
approval is merely formal agreement, setting 
cout the terms of the concluded contract 
entered into by you with my client through 
Mr. Owen Owen, the broker, and there 
‘ean be no doubt that the objections you 


‘now put forward are an after- 
thought on your part simply with a 
view of delaying the completion of your 
purchase. 

As regards your first objection, my 
clients cannot understand your stating 


“that you agree to make the covenant res- 
tricting the erection of the mosque or 
temple a personal covenant. This point 
was discussed and you made no qualifica- 
tion restricting the covenant. The cove- 
nant must, therefore, be a covenant run- 
ning with the land and be binding on you 
and your assigns, otherwise there would 
. be no ‘necessity for making it one of the 
conditions of the sale. There is nothing 
in the draft agreement restricting the use of 
' the premises except what was agreed, namely, 
that you are to causenonuisance to the Jewish 
' Synagogue, 
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Your second objection is most inconsistent 
with your agreement to allow the Jewish 
School to remain in oceupation of the premises 
for 12 months from the date of the executicn 
of the conveyance, which was fixed for the 
6th Jannary instant. Jf, as you Suy, the 
purchase is not to be completed before a 
year, there would have been no occasion 
to make such a stipulation. This objection 
also my client most emphatically declines 
to entertain. 

As regards the third objection, I admit 
there was no rate of interest fixed at the 
time, and under my advice my client will 
have no objection to reduce the rate of in- 
terest from 9 per cent. to 6 percent., provided 
` you complete your purchase without any 
further delay. s i 

The proposal on behalf ofthe Jewish 
School to purchase the property has nothing 
whatever to do with your contract to 
purchase,. and you were fully aware at the 
time tha’ the terms offered on behalf of the 
Jewish School had been rejected by 
my client long before your contract, cther- 
avise he would not have entered into the con- 
tract with you and -received the earnest 
money from you. ` 

I again send you the draft agreement 
for your approval, and unless you return 
the same approved within 24 hours from 
this date or agree to complete your purchase 
on or before the first proximo (in which 
case the execution of the formal agreement 
may be dispensed with), my instruc- 
tions are. most peremptory to filea suit 
against you for the specific performance of 
your contract, i l 


Yours faithfully, 
e ; G. Gregory.” 
On’ the’ 22nd, Mr. Hyam wrote to Mr, 
Gregory as follows:— ` ! 
“4 Middleton, Row, 
Calcutta, the 22nd January 1913. 
G. Gregory, Esq., 
Re 7/1 and 8, Pollock St. and 
J, Mansook’s Lane. 
Dear Sin, ; 
Yours of the 17th instant on the subject 
of the above matters to hand. 


I must repudiate your suggestion that 
my objections to certain terms in the draft 
agreement you sent me are an afterthought, 
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or that they were put forward simply with 
the view of delaying the completion of the 
purchase of the premises in question. 

With regard to the question of the covenant 
not to erect a mosque or temple being made 
& personal one in the conveyance, or one 
running with the land, with reference “to 
which you say that the point was discussed 
and that I made no qualifigation restricting 
the covenant, I entirely did not disfuss the 
point with your elient or any one on his behalf, 
nor did [ authorize any one to do so on mine. 
When Mr. Owen Owen reported to me that 
Mr. Cohen wanted to be assured that I would 
not pull down the existing building and erect 
in its place a mosque or temple, I told Mr. 
Owen that I certainly would not build either a 
mosque or a temple and told him to assure Mr. 
Cohen of that. Beyond this there never was 
any other discussion on the point, nor did any 
occasion arise for me to make any such quali- 
fication as'you advert to in your letter regard- 
ing the covenant before you sent me the draft 
‘agreement, when for the first time I saw that 
the covenant was sought to be made to run 
with the land, and I at once objected to the 
same, and 1 deny your allegation that there 
was any agreement to cause no nuisance to the 
Synagogue which you have introduced in your 
draft agreement, and to which you refer at 
the end of the 3rd paragraph of your letter 
under reply. 


With regard to the question of the occupa- 
tion by the Jewish School of the premises for 
another year, the suggestion made to me was 
that although the school had no lease of the 
premises, nevertheless, in order not to work 
hardship on an institution which was charit- 
able and Jewish, I was agreed to let the 
school remain on for a year to enable it in the 
meantime to find another habitation, and I 
agreed to this suggestion which I considered 
reasonable and agreed to defer the completion 
of the purchase for one year, until your client 
could give me vacant possession of the pre- 
mises. The school was to remain on for a year, 
not from the date of the conveyance but from 
the date of the agreement for sale and pur- 
chase which was to be executed in writing, and 
this was so because I wanted and did insist 
on vacant possession, for I would have none 
of the trouble, worry and expense, ngt to 
mention the odium, of having to turn out a. 
charitable and communal institution from the 
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premises which, Jam informed, it has made 
its home for the last 4Q years. Mr. Cohen, 
as one of the elders of the community and at 
one time the Honorary Secretary of the very 
school in question, I bel®ve, would be ina 
position better than any one else to get the 
school vacated without unplesssntness, and I 
consented to the reasonable request of Mr. 
Cohen to let tHe school remain on for & year, 
provided the conveyance was similarly delayed 
and vacant possession given to meas above 
stated. 

I’deny that the 6th January instant or any 
particular date was fixed for the execution of 
the conveyance as you allege, or that I was 
aware at all that the school offered to pur- 
chase the premises, or that the said offer was 
rejected by your client. 

In the circumstances it is open to your 
client, as he pleases, either to accede to 
my terms whieh were agreed upon but 
which your client now wishes to vary, or 
to file his action which under instructions 
you threaten me with, but on my part, I 
shall insist on your client performing his 
part of the contract upon the terms agreed 
as hereinbefore stated. 


Yours faithfully, 
d. I. J. Hyan.” 


On the 22nd, Mr. Gregory wrote to 
Mr. Hyam demanding a return of the 
draft agreement, and on the .3rd, he wrote to 
him as follows: — 


"28rd January 1913. 
J. I. J. Hyam, Esq. 
Re Pollock St. and 
J, Mansook's Lane. 

Dear Sir, 

In continuation of my letter to you of 
yesterday’s date, I am instructed to state 
that as you have declined to complete your 
purchase upon the terms agreed upon there is 
no necessity to prolong this matter by 
further correspondence. My client denies 
that there has been any variation on his 
part or that he is attempting to vary the 
- terms of the contract, and as you decline 
to comlpete your purchase in terms 
thereof, my client has no other alternative 
left hut to institute proceedings against you 
for the specific perfermance of your contract, 
etc, and which I am instructed to do 
without any further- reference to you. 
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I have again to request yon to return th 
fair draft agreement which was submitted to 
you for approval." 

Mr. Hyam has explained that his delay was 
due to the pendeney of negotiations for the 
purchase ofthe property on behalf of the 
Jewish School. 

On the €th February 1913 the plaint in the 
present suit was filed, and, among other 
matters, it is thereby alleged as fol- 
lows:— 

"3. On or about the 13th November 1919 
an agreement was made in Calentta between 
the plaintiff throngh his representative and 
the defendant through his broker, whereby 
the defendant agreed to purchase from the 
plaintiff the said several premises free from 
incumbrances subject to approval of title 
at the price of Rs 1,438,000 on special con- 
ditions following, namely: (1) thatthe said 
premises and the site thereof should not 
be used for the purposes of a mosque or a 
temple, or for carrying on any noisy or 
offensive trade or business, or for any purpose 
which might cause nuisance cr annoyance to the 
Jewish Synagogue in Pollock Street, Caleutta, 
situate opposite the said premises ; (2) that 
the said Calcutta Jewish School should be 
allowed to continue in occupation of the 
said premises No. 8, Pollock Street for one 
year, from the date of execution of the 
conveyance of the said property, on the same 
terms and conditions under which they were 
then occupying the same; (3) that the defend- 
ant shall accept a conveyance of the said 
several premises executed under a special 
power-of-attorney on behalf of the 
plaintiff, 


4. On or about the 15th November 
19:2 the defendant personally called and 
saw the plaintiff’s solicitors and confirmed 
the said agreement and paid Rs. 1,001 
as earnest money therefor, and if was 
agreed that the plaintiff's said solicitors 
should prepare a formal agreement in 
writing embodying the usnal terms and 
conditions of sale and purchase, including 
the special conditions agreed upon as afore- 
said and submit the same to the defend- 
ant for approval, it being further ‘agreed 
that the said sale should be completed 
within six weeks from the date on which 
the title-deeds of the said premises should 
be delivered to the defendant or his 
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solicitors, and that in the event of the title 
not being approved, the plaintiff would 
pay no costs. 

5. A draft agreement, embodying the 
said terms and conditions, was duly pre- 
pared by the plaintiffs solicitors and sent 
to the defendant for approval on the 20th 
November 1912, with a letter requesting the 
defendant to name his solicitors to whom 
the title-deeds of the said premises should 
be sent for approval on his behalf, but the 
defendant never replied to the said letter, 
The said draft agreement is now in the 
possession of the defendant and copy thereof 
is hereto annexed and marked A’ to 
which the plaintiff refers as pari of this 
his plaint.” 

Counsel for the plaintiff experienced great 
difficulty in stating when the contract on 
which his client sues was made, Nor is 
this to be wondered at for the evidence 
discloses no clean-cut agreement. It has 
to be spelt out, if at all, from the con- 
flicting versions givenin the witness-box of 
what passed at several interviews; and the 
confusion is increased by the fact that the 
several interviews were not all between the 
game persons, 

. At onetime the case made was that the 
letter of the 13th November was preceded 
by an oral agreement of which it was but 
an imperfect record, and that the im- 
perfection was cured by what passed bet- 
aveen the parties at the interviews of the 
15th. Y 

Ultimately the case selected by the 
plaintiff for our acceptance was that the 
parties came to a concluded agreement on 
the 13th of November; but Mr. Zorab 
at the same time expressed his wish not 
to abandon such advantage as he might 
be able to derive from the interviews of 
the 15th November, and in particular the 
interview between Mr. Cohen and Mr. 
Hyam on that day. The case made in 
the plaint appears from the paragraphs I 
have already read. They allege an agree- 
‘ment between the plaintiff through his re- 
presentative and the defendant through his 
broker on or about the 13th November 
and a confirmation by the defendant to 
the plaintiff’s attorney on the 15th. 


. It is noticeable that the 
the 13th 


agreement of 
as alleged in the plaint does 
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nob correspond with the letter of that 
date, but this Mr. „Zorab explains by the, 
suggestion that the letter was an im- 
perfect record of the contract, and that 
the fuller exposition of the plaint is merely 
a statement of that which was inherent, 
in the letter and might properly be read 
into it, if regard were lad to all the 
circumstances. Has then the” plaintiff made 
out that there was a concluded agreement 
on the 18th November? 


The ultimate conclusion of Mr, 
Chitty is expressed in these words: “I 
hold that there was a definite, complete 
and binding agreement arrived at between 
the parties on 15th November 1912, by 
which the defendant agreed to buy the pro- 
porty in question for Rs. 1,833,000 subje? 
to the three conditions set out in paragraph 3 
of the plaint.” 


Justice 


This certainly does not affirm a concluded 
contract on the 13th November and if it was 
the intention of the learned Judge to negative 
a concluded contract on the 13th, I agree 
with him. 


This appears to me to be the meaning of the 
entry in Mr. Gregory’s day-book of the 15th 
November, which contemplates that even on 
that date it still remained for terms to be 
settled. This too is borne out by the evi- 
dence both of Mr. Gregory and Mr. Cohen, 
from which it is clear that matters had 
not taken definite and final shape on the 


13th; in fact so far were terms from 
being fixed that Mr. Cohen on the 15th 
informed the defendant that he might 


“leave or take” his conditions, In support 
of this view that there was no concluded 
agreement, the defendant points to such 
matters as the dispute regarding the scope 
of the special restrictive conditions, the 
amount of the earnest money and the 
date for completion, the uncertainty 
involved in the stipulation that the 
written agreement should contain the 
"usual terms and conditions of sale and 
purchase,” the agreement that there 
should bg an agreement in writing, and 
the conflict of view as to whether the con- 
tract was for a sale with vacant possession 
or not. e .c 
All this and also the subsequent nego- 
tiations and conduct of the parties, in my 
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opinion, afford clear indication that there 
was no concluded contract on the l3th. 

The next question is whether there was 
a concluded contract on the 15th. This is 
regarded by Mr. Justice Chitty as "the 
important date in the case,” and he seems 
to have thoughé that a final agreement was 
concluded betyeen Mr. Cohen and the 
deferdant on that day.” This is not the 
case made in the plaint. It is, however, 
alleged in paragraph 4 that on the 15th “It 
was agreed that the plaintiffs said soli- 
citors should prepare a formal agreement 
in writing embodying the usual terms and 
conditions of sale and purchase including 
the special conditions agreed upon as afore- 
said and submit the same to the defendant 
for approval.” 

If then, as I hold, there was no conelud- 
ed contract before the l5th, it is manifest 
on the face of the plaint that the pre- 
paration of a formal agreement in writing 
embodying the usual terms and conditions 
of purchase was an integral part of the 
negotiations of that day and was actually 
a matter of agreement between the parties. 
‘That it was an essential term of the bargain 
between the parties that there should bea 
written contract is, I think, clear even 
apart from the definite allegation in the 
plaint. Thus Mr. Owen’s letter refers to 
the time for completion as a matter tobe 
determined by the “date of the contract,” 
and on his evidence he explains that the 
time for completion was fixed at “six 
weeks after the execution of the agree- 
ment.” The day-book, too, shows that a 
written agreement was to be prepared, 
and the evidence on the point is to the same 
effect. And in fact a draft agreement in 
“writing was actually prepared and submit- 
ted by the plaintiff’s attorney. 

Can it then be said that in the absence 
of such formal contract in writing—for none 
has been executed—there is a concluded 
contract between the parties?. 

In Von  Hatzfeldt Wildenburg v. Alex- 
ander (1), it was said by Lord Parker as 
“he now is, “it appears to be well settled 
by the authorities that if the documents or 
letters relied on as constituting a contract 
contemplate the execution of a further con- 


(1) (1912) 1 Oh. 284 at pp. 285, 289; 81 L. J. Ch. 
184 105 L, T. 434, . j 


that this written agreement 
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tract between the parties, itis a question 
of construction whether the execution of 
the further contract is a condition or term 
of the bargain or whether it is a mere 
expression of the desire of the parties as 
to the manner in which the transaction 
already agreed to will in fact go through. 
In the former case there is no enforceable 
econtrict either because the condition is 
unfultilled or because the law does not 
recognise a contract to enter into a con- 


tract. In the latter case there is a bind- 
ing contract and the reference to the 
-more formal document may be ignored.” 


Here it is expressly pleaded in the plaint 
that i& was a matter of actual agreement, 
not merely the expression of a desire, that 
the terms should be embodied in a written 
agreement. And there is the further fact 
was to take 
the place not of a previous writing, butof 
previous conversations of the uncertain 
character disclosed by the evidence. 

I am aware of no case where a provision 


for a written agreement in place of oral 
conversations has been treated as negli- 
gible: none has been cited to us. Though 


there may be no presumption of law nega- 
tiving legal obligation in the absence of 
writing where there is a stipulation for a 
written agreement, still, from the nature 
of things, the inclination of decision must 
be stronger in that direction where the 
supersession is of an oral by a written 
agreement, and not merely of one writing 
by another. 

In Ridgway v. Wharton (2), Lord 
Cranworth expressed the view that the cir- 
curnstance that the parties do intend a 
subsequent agreement to be made is strong 
evidence to show that they did not intend 
the previous negotiations to amount to an 
agreement, and he there was dealing with 
the supersession of written negotiation by 
formal writing. While Lord Wensleydale 
in the same case said: “These cases often 


‘occur in Courts of Law, and the question 


then always is, whether the parties mean 
to embody the contract, made by parol, in 
writing? If they do, nothing binds them 
till it is written. If they enter into a 
contract with a view to a written agree- 

(2) (1851) 6 H. L. ©. 238 at p. 305; 27 L. J. Ch. 46; 


4 Jur. (x. s.) 173,8 W. R. 804; 10 E. R. 1287 atêp 
1313; 29 L. T. (o. s.) 890; 108 R. E. 88, ' 
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ment, nothing wil bind them but that 
written agreement.” In the absence of a 
written agreement, therefore, I hold there 
was no enforceable contract, and in the 
view I take, this is sufficient to dispose of 
the appeal. 

But, in my opinion, apart from this, 
there are fatal objections to the success 
of this suit, for I think it is not established 
that the parties were at one. Thus the 
scope of what have been termed the special 
conditions was not definitely settled, nor 
were the parties agreed as to whether 
vacant possession was to be given on com- 
pletion. I would here digress for a 
‘moment to point ont that the parties might 
well not be in exact accord as to the pre- 
cise mode in which effect should be given 
to the special conditions, though they 
-were agreed as to their general character. 
Thus Mr. Hyam might be wanting to post- 
pone completion fora year so as to accom- 
modate the Jewish School and yet ba un- 


willing to pay the purchase-price, 
borrowed for the purpose at interest, 
until he get possession, for to him the 


transaction was a matter of business. 


Similarly the defendant may have been 
willing to bind himself personally as to 
the building on the land and have been un- 
willing to impose a restriction that might 
be a blot on the title. And as he intended 
himself forthwith to build, he might have 
supposed that would be accepted as suffi. 
cient. But to return to the difficulties in 
the plaintiff way, I would next point to 
the allegation in the plaint, that it was 
agreed that the plaintiff's solicitors should 
prepare a formal agreement in writing 
embodying the usual terms and conditions 
of sale and purchase (paragraph 4). 

A draft agreement has been submitted 
after approval by Mr. Cohen, and its terms 
presumably represent what was regarded 
as usual. 

A perusal of the document demons- 
trates the uncertainty of the expression 
“usual terms," and by way of illustration 
I may, point to the provision in the draft 
that the sale is subject to tenancies, that 
interest at 9 per cent. is charged on the 
balance of the purchase-money, that a 
right to rescind is reserved to the vendor 
f he is advised not to remove or comply 
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with any objection or requisition, that the 
property is sold subject to all outgoings 
and easements though none are parti- 
cularized, and that time is to be deemed 
in all respects to be of the essence of the 
contract. , ý 


. 

If this draft represents the plaintiff's 
idea of what are « usual tefms"  thaj can 
be introduced into an agreement for sale 
without diseuss'on, it cannot be a matter 
of surprise if the defendant is not at one with 
him as to that. 

Indeed the circumstances of this case illus- 
trate forcibly the mischief against which the 
decision in Rummens v. Robins (3) was 
directed. There in reference to a similar 
provision Lord Justice Knight Bruce asked 

what are tha usual clauses in a contract 
for the sale of land? They differ almost 
incessantly; they differ according to the 
state of the title, the conveniences, the 
fancies,and the wishes of mankind, and 
the particular situation, convenience and 
inconvenience belonging to the estate.” 
And iu view of the uncertainty of the 
provision it was held that there was not 
a contract capable of being specifically 
enforced. 

The plaintiff asserts, as is obligatory, that 
he was ready and willing to perform and 
carry out the agreement. Presumably the 
draft agreement embodied his conception 
of his obligation and indicates what he 
was ready and willing to perform. But if 
that be so, his readiness and willingness 
did not correspond with his obligations 
under the alleged agreement, either of the 
13th or 15th November. Nor does it mend 
matters that the plaintiff may have been 
willing at the trial to waive any of the 
stipulations of the draft. 

No doubt as to the main features of the 
transaction, 4. e., the sale, the identity of the 
property, the price, and even the imposition 
of restrictions in some form or another, the 
parties were substantially agreed, and to 
that extent the defendant may well have 
considered that as between man and man 
there was% contract, and have used language 
appropriate to that position. But that is 
not enough to create a concluded cogtract 
atween the parties. 


(3) (1865) 3 De G. J, & S. 88; 11 Jur. (N. s.) 631; 
14 L, T. 717; 13 W. R, 979; 46 E. R. 571; 142 R. R, 32. 
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Nor is the defendant precluded from 
pleading that there was no concluded con- 
tract merely because he paid earnest money, 
more especially as the mode in which the 
plaintiffs agent dealt with*the money shows 
that even he did not treat the matter as 
governed by a ,concluded agreement at the 
time of payment. 

Thg conelusibn then te which I come is 
that the learned Judge should not have 
decreed specific performance. 

I would, therefore, allow the appeal, 
reverse the judgment of the first Court 
and dismiss the suit with costs throughout, 
including the costs of the appeal. 


Woonnorrz, J.—Thisappeal,in my opinion, 
raises a qaestion of fact, the principles of 
law applicable to such facts admitting of 
no doubt. The Court will doubtless not 
enforce specific performance of a contract, 
the terms of which are uncertain. If the 
Court does not clearly know what the 
‘contract is which the parties entered into, 
it cannot obviously enforce it. But the 
question whether a contract is in this sense 
uncertain, is a question of fact which arises 
upon the documents and oral evidence 
tendered in support of it. In the present 
case the alleged contract was for the sale 
of the premises mentioned in the first and 
second paragraphs of the plaint free from 
encumbrances, subject to approval of title 
at the price of Rs. 1,33,000 on the special 
conditions mentioned in the third paragraph 
of the plaint. Those terms appear to me 
to be free from uncertainty in themselves, 
and the defendant’s agreement to them has 
been established by evidence which the 
learned Judge has accepted and which, for 
reasons which J later give, I also accept. 
This evidence is partly documentary and 
partly oral. There is no law in this 
country which in this case requires an 
exclusively written record, and if we were 
to insist upon it as a condition for the 
grant of specific performance, we should be 
requiring from the parties more than the 
law demands. Moreover, there is in this 
case a document, viz., the broker’s acceptance 
of the contract. The broker was admittedly 
agent for both parties. Necessarily in this 
case “as in other ‘cases the oral evidence 
for the plaintiff and thé defendant is in 
conflict. But we have tá sift that evidence 
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and to see which is to be believed. If 
upon such examination the nature of. the 
agreement is left in doubt, the plaintiff 
must fail, but if the evidence is believed 
to be true, we must, I think, give effe t 
to it. If the evidence given for the plaintiff 
is accepted, it, in my opinion, leaves no 
doubt as to what the facts are. Moreover 
this isan appeal and we are asked to 
reverse the judgment of the learned Judge 
on a question of fact. The defendant in 
his evidence insinuates that the letter of 
the broker, Mr. Owen, was due to something 
more than misunderstanding. He contests 
both the truth and accuracy of the evidence 
of the latter and other witnesses, charges, 
that the evidence of Mr. Cohen is 
absolutely false” and says that he returned 
the draft agreement which had been sent 
to him by Mr. Gregory, the plaintiff's 
solicitor, as he "suspected that the latter 
had drawn up an agreement, the terms of 
whieh were not' the same as, the broker's 
letter, whieh he knew was the basis of 
it. His grievance on the facts is that 
the learned Judge has not accepted these 
charges or the evidence on which they are 
made. I have never held that the Appeal 
Court is bound to accept the first Court’s 
appreciation of the facts. In my opinion 
both the law and fasts are open to us. 
Still this being an appeal on the facts, 
the appellant has to satisfy us that the 
judgment appealed against is erroneous, 
and this he has failed to do. On the 
contrary, for reasons I later state, it seems 
io me that the learned Judge has arrived 
at a correct finding on the evidence before 
him. He points out that the defendant's 
evidence stands alone, and as against it 
there is the evidence of the four witnesses 
Owen, Cohen, Gareh and Gregory, the letter 
of the 13th November 1912 and other 
documentary evidence. It would, in my 
Opinion, require a strong case which would 
justify us in accepting the defendant's 
evidence alone as against all the other 
evidence which has been accepted by the 
Judge of first instance. 


It is then alleged in the plaitt as it 
stands that on the confirmation of the 
agreement and payment of the earnest money, 
it was agreed that the plaintiff’s solieitops 
should prepare a formal agreement in 
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writing embodying the usual terms and 
conditions of sale and purchase including 
the special conditions above mentioned, 
and should submit the same to the 
defendant for approval. On the strength 
of this allegation and certain answers given 
by the plaintifi’s witnesses, it is contended 
that there has been no completed contract. 
between the parties and that the suit is 
premature. Here again the law applicable 
seems to me to admit of no doubt. It is 
well established that the mere reference to 


a future formal contract will not prevent a ` 


binding bargain. The fact that the parties 
refer to the preparation of an agreement 
by which the.terms agreed upon are to be 
put into a more formal shape, does not 
prevent the existence of a binding contract. 
There are, however, cases where the refer- 
ence to a future contract is made in gach 
terms as to show that the parties did not 
intend to be bound until a formal contract is 
signed. ES said Lord Cairns in Rossiter v. 
Miller (4), ‘you find not an unqualified 
avceptance...subject to the condition that an 
agreement is to be prepared and agreed upcn 
between the parties, and until that condition 
is fulfilled no contract is to arise, then...you 
cannot...find a concluded contract.” In 
other words, the signing of a further formal 
agreement is made a'condition or term of 
the bargain, &nd if the formal agreement 
is not approved and signed there is no con 
cluded contract. The question in this suit 
is ‘whether thé case falls within one or 
other of these alternatives. As James, L. 
J., said in Bonnewell v. Jenkins (5), each 
case depends on its own special circum- 
stances. 


What then are the circumstances here? 
I will deal with this point at once, as it 
is one which, if disposed of in favour of 
the appellant, establishes his case. This 
contention of the appellant appears to me 
to be an afterthought. It first appears 
in the written statement filed in March 
1913, the- contract for sale having been, 
. it is said, entered into in November 1912. 
Tt has, been argued that the defendant 
is a layman. and éould not appreciate the 


(4) (1878) 3 A. C. 1124 ai p. 1189; 48 L. J. Ch. 10; 
291. T. 178; 26 W. R. 865. 

(5) (1878) 8 Oh. D. 70; 47 L. J. Ch. 768; 38 Li T 
8i 26 W. B. 294, 
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advantages which, it is contended, the law 
gives him. We are not asked to say, that the. 
defendant’ is incapable of understanding’ 
or looking after his own interests, 
and the point here is a simple one for 
the party himself, whatever may be thé 
difficulties which the Court has in some 
cases in ascertaining whate was passing” 
in the minds of others. The defefidant, 
has, however, only to ask himself whether 
it was agreed that he was in no wise 
to be bound until he had approved and 
signed a contract. If this had been the 
fact, it seems to me incredible that 
it should not at once have occurred to the 
defendant, and when he was pressed by 
the plaintiff we should have expected the 


reply:— There is no contract. I have 
not signed and refused to sign any 
agreement.” 


What then are the facts? On the 15th 
November 1912 the defendant admittedly, 
paid earnest money of Rs. 1,001. This 
payment was in itself evidence of a con- 
cluded contract. It is suggested that it is 
not but that payment of earnest money 
is merely a sort of guarantee that the 
buyer will seriously negotiate. This, I 
think, is not the case. If ‘this earnest 
money was not concluding a contract, 
why do we find no provision for its 
disposal and refund? Reliance is placed on 
the fact that it was not cashed directly 
by Mr. Cohen, but made over to his 
solicitor and cashed later. This, however, 
may well be due to the fact that Mr. 
E. M. D. Cohen intervened, when he 
found that the property ou which the 
Jewish School was placed was going to 
be sold away. From the letter of the 
5th December 1912 itappears that Messrs. 
Sassoon & Co. informed Mr. Gubbay that 
Mr. E. M. D. Cohen was writing to him 
about it. Mr.  Gregory's day-book shows 
that Mr. Cohen accepted the Ra. 1,001 as 
earnest money, the amount of which was 
admittedly the previous subject of discus- 
sion, and that it was after that arranged 


that an "agreement should be prepared 
and submitted to Mr. Hyam for hi8 
approval, the purchase .to be completed 
within six weeks. That Mr.  Hyam 


considered the acceptance of the earnest 
- money eloséd thé: “transactions, Appears on hig 
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evidence. That Me. Cohen and Mr. Gregory 
considered the matter cbncluded is shown by 


their action in at once taking steps to 
gel a power-of-attorney executed. On the 
20th November 1919 a draft was sent 


‘to the defendant for approval. After this 
the parties appear to have been waiting 
for the receipt of instructions from Mr. 
Gulfbay as to whether” he was prepared 
to cancel the sale, seeing that Mr. E. 
M. D. Cohen of the Jewish School, which was 
thereby likely to be displaced, was 
objecting to it. Mr. Gubbay, however, 
refused to cancel, and on the 28th 
December Mr. Gregory informed Mr. 
Hyam of the fact “that he will not 
cancel the contract for sale” and asked 
for the return of the draft approved, 
without delay. The defendant was also ins 
formed of the arrival of the power-of-attorney 
authorising Mr. Cohen to act for Mr. 
Gubbay. To this the defendant gave no 
reply. According to his ase al that 
he had to do was to write back and say, 
"there- is no sale to cancel until I have 
approved the draft contract.” He did 
nothing and was again written to on the 
2nd January asking for return of the 
draft. He did nothing, and having given 
no reply he was again written to to the 
same effect on the 7th. He did nothing, 
and on the 13th January, Mr. Gregory 
wrote insisting on the sale and asking 
for return of the draft. This letter was 
not more successful than the rest and on 
the 15th January Mr. Gregory wrote 
again referring expressly to the agreement 
and saying that “Mr. Gubbay will not 
cancel the contract as you requested him 
to do." Legal proceedings were then 
threatened. With reference to this letter 
I may observe that Mr. Hyam spoke 
to. him about cancelling the contract. The 
defendant who appreciates the inference 
which may be drawn from the use of the 
word “cancel”, denies that he ever _used 
that term to Mr. Gregory. It is. note- 
worthy, however, that if this be so he 
did not deny what Mr. Gregory stated in 
the reply which he at length. sent on 
the 15th January 1913. I will refer io 
this? letter later,“ Its only importance here 
is the explanation which it gives of the 
delay. to which. have referred, _ According 
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io Mr. Hyam he did not read the draft 
until about this date. He then statés “I 
did not write to you earlier because .I 
was willing to let the Jewish School 
purchase the property, but, as I now 
understand, Mr. Gubbay is not on terms 
offered by them willing to sel, I am 
returning the draft.” As the learned 
Judge has pointed out, Mr. Hyam has not 
called Mr. E. M. D. Cohen to support 
his story and I am unable to understand 
how he could have thought that there 
was a possibility of sale to the Jewish 
Schcol, seeing that he had been definitely 
informed on the 28th December that Mr. 


Gubbay refused to cancel the sale. This 
is followed by an important letter of 
the 17th January, in which Mr. Gregory 


alleges that the draft sent was merely the 
formal expression ofa “concluded contract” 
and asking for its approval. Tothis the 
defendant replied on the 22nd January in 


which letter he also  assents to the 
position that there was a concluded con- 
tract though he disputed its terms; for 


he says "In the circumstances it is open 
to your client, as he pleases, either to 
accede to my terms which were agreed 
upon but which your client now wishes to 
vary or to file his action, but on my part I 
shall insist on your client performing his part 
of the contract upon the terms agreed.” 
In ‘the face of these express words it 
does not seem to me to be possible to 
say that there was then no contract 
between the parties. In fact, as the 
learned Judge points out, it is the case of 
both parties that a definite agreement to 
sell was arrived at, the difference between 
them being as to its terms. Mr. Cohen 
also evidently thought that the contract 
was concluded for, as above stated, he at 
once set about to get the power-of-attorney 
under which the conveyance was to be 
executed. lt was, however, both his 
wish and that of the defendant that what 
is called in the evidence “the usual earnest 
agreement” should be drawn. up, and on 
Mr. Cohen’s answers on this point reliance 
is placed. Mr. Cohen says that this agree- 
ment was to embody the special conditions 
as contained in Mr. Cohen’s letter and stat- 
ed by the defendant himself on the 1§th 
and the usual terms as written by solicitors, 
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He says that.the sale was coneluded with 
Mr. | Hyam personally on the 15th and that 
all that was to be done was to insert the 
usual conditions. Mr. Hyam says in 
answer tothe question “you contemplated 
a written contract"?— Yes.” It may be 
admitted that this was the intention of 
both parties. The question is, whether 
there was to be no concluded contract 
until the formal agreemert was signed. 
That the parties did not then, whatever 
the defendant may now do, trouble about 
the other conditions is shown by Mr. 
Hyam’s letter of the 15th January in 
which no attention is paid to these matters, 
-and the statement in his evidence that 
these were no part of his business but of 
his attorney. Mr. Gregory says that the 
defendant told him on the 15th Novem- 
ber that terms had been finally arranged 
with Mr. Cohen who had accepted the 
earnest money and that the remaining 
clauses were the usual clauses in an 
‘earnest agreement. He denies the sug- 
-gestion that he understood “that this 
matter was subject to the preparation and 
approval of a formal contract", and says 
that the formal contract was only to in- 
clude and did in fact include the ordinary 
conditions of sale and purchase. If this 
be not the fact, the defendant could have 
called evidence to show that the terms pro- 
posed to be inserted were not, as he for the 
first time in the written statement alleges, 
usual conditions of sale ia Calcutta. The 
written statement (section 2) admits that the 
defendant agreed to purchase “upon the 
‘usual terms of such purchases and sales." 
Here I may observe, upon the defendant’s 
allegation that the draft contains terms 
which arè not usual, that if it were neces- 
‘sary to decide this question it would be 
sufficient to point out that the evidence is 
all one way, there being nothing to contro- 
vert Mr. Gregory’s statement on this 
point. It does not, however, seem neces- 
sary to decide this point, for the plaintiff 
does not insist upon specific performance 
of the draft, conceding that if it be the 
‘fact, whichis not admitted, that there ‘are 
any tefms therein which are not usual, 
‘the same could not be enforced against the 
‘defendant. It is obvious that specific per- 
fqrmance could not be enforced except as 
-to terms agreed upon, namely, those in the 
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third paragraph of the plaint. The draft 
was not signed and accepfed. It is note- 
worthy in this connection that though the 
defendant does now object to some of such 
terms, he did not do so in his letter of the 
15th January. like the objection that the, 
execution of a formal agreement was a 
condition of the contract, this objection 
appears for the first time in® the written 
statement. I should here mention that 
Counsel for the respundent stated that the 
terms of paragraph 4 of the plaint should 
run as follows:— “Should prepare a 
formal agreement in writing embodying 
the said terms and conditions and submit - 
the same to the defendant for approval,” 
instead of “should prepare a formal agree- 
ment in writing embodying the usual terms 
and conditions cf sale and purchase includ- 
ing the special conditions agreed upon as 
aforesaid and submit the same to the de- 
fendant for approval”, and he asked that 
three documents should be admitted in 
evidence, viz, the instructions for the 
plaint, original draft plaint in  Counsel's 
handwriting and a fair copy plaint. I 
thought that this application which was 
made after the close of the reply, came too 
lateand moreover that the point was im- 
material to the decision. The agreement 
of which specific performance is sought is 
that stated in paragraph 3 of the plaint and 
stated to have been confirmed in the first 
three lines of paragraph 4. The plaintiff, 
as stated, does rot seek specific perform- 
ance of the draft agreement with all its 
terms and the subsequent allegations as 
tothe preparation of a formal agreement 
in whatever terms they are stated, have only 
a bearing on the question which I have 
already discussed, namely, whether there 
was a contract at all until the formal agree- 
ment was drawn up. In a stil more 
belated fashion, though the written state- 
ment does not allege uncertainty, but on 
the contrary willingness to complete upon 
the terms the “defendant had agreed to,” 
it was urged in argument that the contract 
is uncertain because the phrase “usual 
terms ane conditions” is uncertain 
[Rummens v. Robins (8)]. It would be 
sufficient to reply to this that there is ,un- 
rebutted evidence what such conditions 
are, and, therefore, no uncertainty if we ac- 
cept Mr. Gregory’s evidence. But apart 
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from this, what the plaintiff alleges is that 
the agreement sought to be enforced is that 
stated in paragraph 8 of the plaint, and the 


arrangement arrived at subsequent to and: 


after the concluded contract there mentioned 
did not form part of it. This isa sufficient 
answer to the reply thatthe vendor cannot 
waive such stipulation, for which the case of 
Lloyd v. Nowe, (6) is cited. That case, 
more8ver, is distinguishable, for there the 
contract was to sell “ subject to the prepara- 
tion by the vendor’s solicitors and completion 
of a formal contract.” This was, therefore, 
a term of the contract itselfin that case 
where it was held not to be for the benefit 
of the-vendor only and, therefore, could not 
be waived by bim alone. 


À new point has been raised on appeal, 
that the sale was free from encumbrances 
whereas there were some leases on the 
property. It appears from Mr. Cohen's evi- 
dence that the property sold was subject 
iolease. The Jewish School were monthly 
tenants and the other leases: expired in 
October 1913, that is, before the expiration 
of the year when the defendant was to get 
possession from the Jewish School and before 
the hearing ofthe suit, The first answer 
to this which is given by the respondent 
appears to me conclusive, wiz, the point 
was not raised in the pleadings, nor was an 
issue “directed to the point, nor does Mr. 
Hyam anywhere say that he did not know 
of the existencé of the leases and if he had 
known he would not have purchased. The 
Court is not called upon to raise an objection 
of this kind which the party himself has 
not raised. But it was submitted that Mr. 
Hyam could not raisa the pointas he was, 
it is suggested, unaware of the leases. I do 
not believe that he was unaware, nor has he 


sworn that he ‘was ignorant of them. 
Counsel for the appellant stated that Mr. 
Owen was the common agent for both 


parties, Mr. Cohen swears that the posses- 
sion was subject to the lease and that he 
told the broker, the common agent, of the 
tenancies affecting the properties. His evi- 
dence on this point is supported by Mr. Owen, 
who.swears that he told Mr. Hyam*" exactly 
the terms which Mr. Cohen had proposed 
and hg accepted them.” Mr, Cohen says 


(8) (1895) 2 Oh. 744; 641. J. Ck. 744; 13 R. 712 
8 L. T. 154; 44 W., R. 43. : 
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that the term that property should be taken 
subject to lease was one of his expressed 
conditions. Mr. Hyam says that nothing was 
said about encumbrances without, however, 
That Mr. Cohen’s 
terms -were as he states, is borne out by 
the draft agreement which he handed to 
Mr. Gregory on the 20th November. The 
draft was sent on to Mr. Hyam on the 
same date. Paragraph 1 of the draft ex- 
pressly mentions that the property was sold 
free from the encumbrances but "subject also 
to the existing tenancies affecting the same.” 
Incidentally I may remark that Mr. Gregory 
was here distinguishing between encumb- 
rances and leases, the two terms not being 
always synonymous. This agreement must 
have put Mr. Hyam on notice oven if he had 
not had actual information before. That 
Mr. Hyam read this agreament before suit 
1 believe, for when he returned it on the 
15th January 1913 he took specific exception 
to two terms of the draft, namely, the second 
touching interest and the last making the 
covenant not to build a mosque or temple 
io run with the land. It is noted further 
that the property which is the subject-matter 
of the suit adjoins a property of Mr. Hyam 
who was, therefore, likely to know what was 
the state of it. Nor is it in the least degree 
likely that Mr. Hyam, who is represented to be 
& person who speculates in land, did not make 
full enquiries as to the state of the property 
which he proposed to purchase. Again Mr, 
Hyam must have known from the draft agree- 
ment that the sale was subject to existing 
tenancies. If this had been for him the 
vital “defect in title” now alleged, one 
would have expected him to have said at : 
once: “There are leases on the property. 
I was not told of them. The negotiations 
are off,” and this he would, one should have 
thought, have done the more readily see- 
ing that on other grounds he had sought to 
get the sale cancelled. Thathe did not, 
points to the inference that he was aware: 
of the leases from the beginning. Not- 
withstanding all this no objection on this 
point was taken in the written statement: 
norissue raised thereon. Even if we were 


‘to make the improbable assumption’ that 


Mr. Hyam was unaware of the leases until 
the point was mentioned in the evidence, 
Mr. Hyam gave his deposition after the, 
witnesses of the plaintiff and he does not 
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even then say that he was unaware of the 
leases and thatif he had known of them, 
he would not have purchased. It is true 
that a somewhat similar statement was made 
by his Counsel here bat what Counsel says is 
not evidence, and is not accepted as such. 
Nor was the point sought to be made by 
amended defence, nor was it according to the 
respondent’s Counsel argued in the lower 
Court. That this statement is likely to be 
correct is shown by the fact that there is no 
mention of a point which has been made so 
much of in appealin the judgment of the 
learned Judge, nor is the point specifically 
taken in the grounds of appeal. The point 
first arose in the last hearing before two 
Judges as a result of certain observations 
made by the Court, which were subsequently 
adopted as his argument by Counsel for the 
appellant. The point, therefore, in my 
opinion, cannot be taken now. Had it been 
taken in the first Court it might have been 
possible to lead evidence to show that it had 
no substance, as the facts to which- I have 
referred themselves suggest. But even if 
the point were open there does not appear 
tome tobeany substance init. If there 
had been it would have been taken. In 
answer to the Chief Justice, Counsel for the 
respondent whilst submitting that the ques- 
tion did not arise said that if required to 
answer the question, he would say that the 
property was sold free from encumbrances 
but subject to the existing tenancies as the 
draft says, but submitted that there was no 
contradiction having regard to the nature of 
the tenancies, the return on the money which 
“they give, viz., 5$ per cent. and the fact that 
the tenancies had expired before the hearing 
of the suit. Further, that even if the leases 
were encumbrances, that was no defence if 
the plaintiff discharged them and offered 
them free of encumbrances. As stated, these 
tenancies have long ceased to exist and 
cannot be any real defence. The real objec- 
tion, as I point out later, is that Mr. Hyam 
is unwilling to incur the odium of turning 
out the Jewish Poor School now in posses- 
sion of: portion of the premises. Doubtless 
the point might have had a legal bearing on 
the question, what.was the contract between 
the parties, if it had been raised. But it was 
pot and asl have said there is no evidence 
by. Mr. Hyam that when he entered into 
negotiations he believed he was negotiating 


[1916 
* e 


for purchase of a property free of existing 
leases. Had this befn the case and there was 
any substance in the objection, it would have 
undoubtedly: been properly raised. The defend- 
ant can have possession now, buthe will not 
take it becayse he does not wish to incur. thé 
displeasure of his community by turning the 
Poor School out as he would he entitled to do 
if he accepted the property. . . 

. As regards the evidence that the parties 
were not ad idem, it. is sufficient generally to 
say that this must depend on the view the 
Court takes of the facts. .If the evidence 
given for the plaintiff is accepted the parties 
were ad idem, for that evidence shows that the 
defendant understood what the terms were 
and gave hisassent to them. . 

In my opinion these various objections fail 
and were an afterthought put forward to 
relieve the defendant of the obligation into 
which he had entered, should he fail on the 
substantial part of his case, to which I now 
turn. That question, is, assuming as I hold 
that there was a concluded contract, what 
were its terms? ] 

But before doing so, I will deal with & 
point advanced in the argument, namely, 
when and where the offer was accepted and 
whether Mr. Owen had authority to accept 
on the defendant’s behalf.  ~ 

Mr. Owen’s acceptance is contained in 
the letter of the 13th November 1912. Mr. 
Hyam swears that he “never gave him autho- 
rity to write any such letter and that the first 
time he saw ib was on the 24th January 1913; 
but that he never wrote repudiating his 
authority as he did not think it necessary.” 
He denied Mr. Gregory’s explicit statement 
that he showed him Mr. Owen’s letter at the 
interview of the 15th. No doubt Mr. Gre- 
gory’s veracity was impugned in cross-examin- 
ation, it being suggested and denied that his 


_day-bouks (in which this particular incident 


was not described: had been characterised as 
false entries in another case. It is alsoa 
circumstance in Mr. Hyam’s favour that Mr. 
Owen does not recollect this incident. But 
it is easier in the case of an incident of, this 
kind to fgrget it than to honestly suppose that 
it took place when it did not. It is hard to 
imagine any alternative to the acceptance of 
Mr. Gregory’s positive statement than that 
he was telling an untruth. I- am -unable to 
hold this, nor has the learned Judge done 
so. The incident seems to be quite a probable 
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one. Is it likely that a conversation should 
be had between Mr, Cphen, Mr. Gregory 
and the defendant without any reference to 
the broker’s letter which was the basis of 
the contract? I think not. è It appears also 
to be the fact that Mr. Hyam’s ignorance 
of the contents of the letter t*»1 the 25th 
January was not put in cross-examination 
io any of thé plaintiffs witnesses. Mr. 
Owen admits thatafter writing the letter 
he did not showit to the defendant before 
sending itto Mr. Gregory, but he swears 
that he wrote iton Mr. Hyam’s authority, 
who suggested to him its terms in the form 
and tothe effect in which it now stands. 
It is said that Mr. Hyam did not previously 
take exception to Mr. Owen’s authority. 
But I think there is nothing in this. For 
I think a fair reading of Mr. Hyam’s evi- 
dence is that Mr. Owen had authority to 
negotiate and settle but only on the terms 
which Mr. Hyam alleges. With this I deal 
later. For reasons which I give later also 
I hold that Mr. Owen had authority to bind 
the defendant as he purported to do by his 
letter: and that (on Mr. Gregory’s evidence) 
Mr. Hyam must be taken to have been aware 
of its terms. The question whether Mr. 
Owen was authorised to write the letter of 
acceptance is of secondary importance in 


“this case, for if the evidence of the plaintiff be 


ascepted the defendant personally later on 
gave his assent to the conditions sought to be 
enforced against him, 


This being 
follows:— 
. Mr. Owen was informed by Mr. Gregory 
of the plaintiff's terms on the 13th November. 
Mr. Cohen was then informed by Mr. Gregory 
of the result of this interview. Mr. Owen 
accepted by his letter of the 13th November 
of which Mr. Cohen was informed. The 
latter confirmed the arrangement to Mr. 
Gregory on the 14th November. Mr. Owen 
called at Mr. Gregory’s office on the 15th 
with Mr. Hyam, when they said that they 
would call on Mr. Cohen to settle the terms 
with him and would see him again later. 
They are then alleged to have seen Mr. 
Cohen in the presence of Mr. Garéh and the 
contract was confirmed. After this both Mr. 
Cohen and Mr. Hyam called at Mr. Gregory’s 
Office when Mr. Hyam told Mr. Gregory that 


so, the facts stand as 


he was agreeable to Mr. Cohen’s terms. Ov 
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the same day it is said that the 6th January 
was fixed for completion. On the 2nd Mr. 
Cohen handed the draft agreement approved 
to Mr. Gregory who, as stated, forwarded it 
to the defendant on the 20th November. Now, 
if this evidence be true the result is that 
Mr. Owen on the 13th January accepted the 
plaintiff’s offer explicitly as regards all terms 
but two, and as to these implicitly. As re: 
gards these latter there was, it is said, an 
acceptance though'an imperfectly expressed 
acceptance. These two terms were, firstly, 
(the defendant having agreed that he would 
not ask the Jewish School to vacate for 12 
months from the date of execution of the 
conveyance) that the school was to remain 
on the same terms as heretofore. This was 
not expressly stated but implicitly accepted, 
because without it the condition would be 
nugatory since it would, be open to the defend- 
ant to nullify the condition by changing and 
enhancing the rent toa point at which the 
school could not pay and remain. This term 
was in any case, according to the evidence, 
later expressly aczepted. Nor does the 
defendant deny that the school were to have 
possession on the same terms; what he says 
is that he had no objection to that provided 
that the contract was not'to be completed 
until after the expiration of 12 months. The 
second term imperfectly recorded was that 
there was to be a special power-of-attorney 
under which the conveyance was to be execut- 
ed. This is indicated thongh not expressed 
by the reference to "six weeks.” This arose 
out of the conversation with Mr. Gregory, in 
which it was explained that as Mr. Gubbay 
was in England the contract could not, as he 
proposed, be executed in a month. 


The matter is one of no impcrtance and it 
is not contended that it is of any concern to 
Mr Hyam whether there was such a special 
power or not. The same remarks apply to 
the fixing of a definite date, the 6th of Janu- 
ary, which was done on the 15th. These 
terms were further, it is alleged, confirmed 
by the defendant personally on the 15th - 
with the evidence I deal later. It comes 
then to this, either there was an acceptance 
of the contract by Mr. Owen’s letter pxpress- 
ly and implicitly as to the terms mentioned 
(other than the actual date for execution) 
and an acceptance of this last term by the 
defendant personally on the 15th January 
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and an express confirmation by him of the 
other terms on the same date; or if, as the 
defehdant alleges, Mr. Owen had no authori- 
ty or his letter does not mean what the plaint- 
iff says he does, or if he says there was no 
implicit acceptance of the terms imperfectly 
recorded, then there was an acceptance by the 
defendant personally onthe 15thinterms which 
have no ambiguity about them. I think the 
plaintiff is entitled to rely, as he does, not only 
on Mr. Owen’s letter which is regarded as 
the acceptance but on the subsequent oral 
conversations which, if true, more fully and 
clearly state and confirm that to which the 
letter refers. As first put before us there 
was some inaccuracy in-the statement of the 
case by Counsel for the respondent which he 
subsequently corrected. As it now stands it 
is, in my opinion, in conformity with that 
pleaded. The appellant ‘has submitted that 
there is a variance between pleading and 
proof in two particulars. The plaint alleges 
an agreement on the 13th November 
1912 between Mr. Cohen and Mr. Owen 
and a confirmation to the plaintiff's 
solicitors on the 15th. It is suggested 
that the case now made is an agree- 
ment with Mr. Cohen on the lóth. This 
argumentis, in my opinion, without foundation. 
The plaintiff relies on the agreement cf the 
13th, namely, the broker's letter. What he 
says is that two minor terms which were im- 
“plied but not expressly stated in this letter, 
were clearly stated and confirmed on the 15tb. 
Confirmation was given to the plaintiff's 
solicitors ou the return of the defendant and 
the broker from Mr. Cohen. The plaint omits, 
it is true, to state any reference to the inter- 
view with Mr. Cohen but this is an omission 
to plead evidence only. The confirmation to 
the solicitor alleged in the plaint is proved. 
Some reliance was placed on the fact that the 
learned Judge finds that an agreement was 
arrived at between the parties on the lóth. 
But this does not seem open to objection, for 
the learned Judge had previously also held 
that the conditions had been previously agreed 
to when Mr. Owen wrote and gave Mr. 
Gregory the letter of acceptance on the 13th 
and when, as thelearned Judge holds, both the 
solicitor and Mr. Cohen regarded the matter 
as concluded. The agreement evidenced by 
this letter was as to the terms expressed in 
the letter and with the two particulars so 
implicitly therein contained became, as the 
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learned Judge holds, a definite, complete and. 
binding agreement on the 15th November. 
We are here led tò a consideration of the. 
question, what, if any, were the terms agreed 
upon by the parties? I will take them in the 
order in which they are stated in the broker'g 
letter. Thegecceptance of the general offer 
for the sale of the premises in suit for 
Rs. 1,23,000 is not disputed. «The first of the 
disputed special conditions is stated if the 
letter as follows: — “My principal agrees to 
have no temple or mosque built on these pre- 
mises.” As these words are not in any way 
qualified they mean, in my opinion, what they ` 
in effect say and that is that a temple or 
mosque is not to be built by any one, whether 
the purchaser or others taking, through 
him. ‘This construction is strengthened by 
the wording of the next sentence "he will 
not ask the Jewish School to vacate, ete.” 
where the purely personal obligation is 
expressed as such. It is also supported 
by a consideration of the following facts. 
It cannot be matter of doubt upon the 
cral evidence and the day-book of Mr. 
Gregory that the vendor who is a Jew 
was insisting that the premises should not be 
used as a mosque or temple and that no noisy 
or offensive business should be carried on there, 
because the premises were near to the Jewish 
Synagogue. This is à permanent institution 
and itis, therefore, reasonable to suppose that 
the vendor at least intended tbat it should be 
permanently protected. If he had it in his 
mind to bind the immediate purchaser only, 
thelatter could have made the protection nuga- 
tory by selling the property the following day 
to some one else who might have built a mos- 
que or temple or sreated a nuisance on the 
property.- I think also that Mr. Hyam must 
have understood this. Whether he accepted 
the condition in this senseis another question 
to which I next refer. He must be taken to 
have done so for the following reasons. In 
the first place that is the construction which 
I put on the letter of Mr. Owen who, in my 
opinion, had authority from his principal. 
That the words of the letter as they stand 
mean this, is to some extent indicated by Mr. 
Hynm’s evidence. For he takes exception to 
the statement in the letter, which would be un- 
necessary if it merely meant what he says he 
agreed to. But the matter does not rest there 
for the oral evidence for the plaintiff, if true, 
shows both the meaning of the words in Mri 
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O wen's letter and that Mr. Hyam expressly 
agreed to the plaintiff's edfnditions. Mr. Cohen 
expressly swears that the defendant in 
his presence agreed to 3 clause being 
inserted in the conveyance binding the land, 
that is, the purchaser’s assigns., This and 
other evidence of. Mr. Cohen is charged by 
the defendant as being false and unless it is 
displaeed is conclusive of the matter. Before 
us it has beenargued that as the plaint pleads 
a confirmation between Mr. Gregory and the 
defendant, the confirmation spoken of in the 
evidence between Mr. Cohen and the defend- 
ant must be an invention. According to 
ihe plaintiff’s evidence it is a fact that the 
defendant did confirm to Mr. Gregory the 
plaintiff's special conditions. I may here 
refer to Mr. Gregory’s evidence and his 
day-book. So far then the plaint is not at 
variance with the evidence. We are, however, 
asked to say that because the plaint did not 
plead confirmation to Mr. Cohen, therefore, 
such a confirmation did not take place. In 
the first place, ib is in a high degree unlikely 
that no confirmation was given to Mr. Cohen. 
This latter was not some stranger but the 
person acting for the vendor in England who 
knew the vendor’s mind and intentions and 
had full authority to give effect to them. Mr. 
Gregory on the other hand was merely the 
solicitor of the vendor who in all matters would 
have to refer to the latter's agent, Mr. Cohen. 
It is, therefore, in a high degree probable that 
the defendant saw and spoke to Mr. Cohen 
and if he did it does not seem to me to be 
likely that at such interview, the latter would 
omit to discuss the special terms on which 
alone the sale was to take place. Mr. Cohen’s 
evidence is further supported by that of Mr. 
Gregory and his day-book. The latter states 
that on the 15th November Mr. Owen and 
Mr. Hyam called on him and they said 
they would call on Mr. Cohen, settle the 
terms with him and see Mr. Gregory 
again. Itis true that Mr. Owen does not 
seem to recollect having seen Mr. Gregory 
twice with the defendant. But as against 
what is possibly a lapse of memory on his part 
we have a reliable contemporaneous record in 
the day-book. That they did see Mr. Cohen 
is sought to be proved by the latter evidence 
and thatof Mr. Gareh. As regards the latter’s 
evidence it might have beena question had we 
been sitting as a Court of first instance, whe- 
ther it is sufficiently proved „that Mr. Gare) 
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was there. Mr. Gareh isa young assistant 
who would not ordinarily be present unless 
sent for. He himself says that he cannot re- 
member whether he was present when the de- 
fendant arrived or went in afterwards or whe- 
ther he was sent for. Mr. Owen says Mr. 
Gareh was not there (that is, during the in- 
terview) and that he was sent for at the con- 
elusion to accompany them to Mr. Gregory. 
That he did this there is no doubt. Mr. Cohen 
on the other hand supports Mr. Gregory when 
he says Mr. Gareh was present. The learned 
Judge has accepted both Mr. Cohen and 
Mr. Gareh’s evidence and I see no suffi- 
cient reason for differing from him, the more 
particularly that I disbelieve the defend- 
ant’s case as put in the cross-examina- 
tion of Mr. Gareh “that no terms what- 
soever (other than the amount of earnest 
money) were discussed between Mr. Hyam 
and Mr. Cohen.” Mr. „Gregory also says, 
though this evidence is nob of much ac- 
count, that Mr. Gareh told him that the 
matter had been discussed before Mr. 
Cohen. Mr. Owen also says the terms 
were verbally agreed to between the de- 
fendant and Mr. Cohen. Mr. Gregory 
next deposes that the defendant came to 
him saying that they had arranged the 
terms- finally with Mr. Cohen and thatthey 
were agreeable to his special conditions, 
which to the best of his belief were men- 
tioned in detail. Mr. Gregory says that on 
that day he had shown the defendant Mr. 
Owen’s letter and that the defendant did 
not repudiate Mr. Owen’s authority, but 
said he would have no objection to give a 
personal covenant. He then naturally said 
that the defendant must speak to Mr. 
Cohen direct on the subject as his own 
instructions on the point were peremptory. 
He says, however, that when they came 
back (and in this he agrees with Mr. 
Cohen} the defendant agreed that the co- 
venant should run with .the land. As 
against this evidence there are two cireum- 
stances which are relied upon for the de- 
fendant. Mr. Gregory’s day-book runs: 
“and that he would not convert the pre- 
mises into a mosque or temple" and” next 
in his letter of the 17th January 1918 he 
writes: “This point (personal covenant) was 
discussed and you made no qualification 
restricting the covenant’, no mention being 
made of the express agreement referred to 
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in the evidence. Mr. Gregory’s explanation 
is ‘that in the day-book matters are not 
completely stated and that there was an 
omission in the letter. So faras they go 
it must he conceded that these two points 
favour the defendant. The question is, 
however, whether in this appeal they are 
sufficient to displace the other facts te which 
Il bave in part referred, including the posi- 
tive direct testimony for the plaintiff which 
is such that it must be either true or false. 
I cannot believe that all of it which the 
defendant traverses was due to mis-recollec- 
tion or mistake. Further, Mr. Hyam says 
that he agreed to and understood there 
was to be a personal covenant and accord- 
ing to his evidence he expressed himself 
in these terms. It was then that Mr. 
Gregory said “no, no I must put it in the 
agreement.” This appears to me to indicate 
what Mr. Gregory says about the question 
of the personal covenant. It was to go in 
the agreement because as Mr. Cohen says 
"it was to go with the title-deeds binding 
him for ever.” That it was at least so 
understood, is shown by the fact that the 
draft was drawn up in this way on the 
15th and was not repudiated by the defend- 
ant to whom it was sent on the 20th 
November until the 15th January following. 
According to Mr. Hyam’s evidence on the 
other hand when asked, “do you say Mr. 
Cohen, when asked, did not say a single word 
as regards the conditions?" he answers 
"absolütely nothiug-—not one word.” As I 
have said, that’ and the story that Mr. 
Gregory only said “what about the mosque 
and temple” does not seem to me a likely 
tale. I may here point out that whilst the 
defendant asserts that what Mr. Cohen has 
said on this point is “absolutely false", such 
a case was nob put in cross-examination to 
the latter. On the contrary Mr. Sircar’s 
question at page 87, line 4, assumes that 
there was in fact a conversation between 
Mr. Hyam and Mr. Cohen on the subject 
of the mosque and temple though the 
parties were at variance as to the terms of 
it. If,as Mr. Hyam says, the question of 
building a mosque or temple was dropped 
directly it was ascertained that he, a Jew, was 
the purchaser, how is it that according to 
ehis evidence Mr. Gregory insisted upon the 
condition appearing in the draft and its 
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appearance there? Mr. Hyam’s suggestion 
that there wore to be two agreements, seems 
a new case. 

Some of the,considerations above men- 
tioned apply also to the second and other 
terms of Mr. Owen's letter. The secofid 
runs “or to cause any nuisance to the Jewish 
Synagogue.” If these words, stood alone they 
would, in my opinion, cover the condition as 
stated in the plaint. But they do not 
stand alone. Mr. Hyam’s case is that the 
“question of nuisance was never discussed, 
never putto me.” As against this we have 
the following facts. Mr. Gregory’s day-book 
of the 18th November shows that Mr. 
Cohen was insisting that the purchaser 
would not “carry on any noisy or offensive 
business.” This is, however, not repeated 
in the note made as regards the broker’s 
visit which followed. Mr. Cohen spoke 
on the subject to Mr. Owen. The latter 
embodied it in hig letter of the 13th 
November. He swears also that he told 
Mr. Hyam that the premises should not 
be made a source of nuisance to the 
Synagogue; that he told the latter all the 
terms Mr. Cohen proposed and that the 
defendant accepted them. Mr. Cohen says 
the defendant agreed to these conditions. 
Mr. Gregory enters in his day-book of the 
15th November “that the defendant agreed 
pot to do any act which would be a nuisance 
to the Jewish Synagogue,” and deposes to 
the same effect saying that the defendant 
told him that “he would not cause any tin 
shop or anything of that kind or other 
things to make a noise there which would 
be a nuisance.” He embodies a provision 
in the draft regarding a subject which Mr. 
Hyam says was never discussed and 
subsequently asserts the agreement in his 
letter of the 17th January. It seems to 
be impossible on these facts to hold that all 
this evidence is either untrue or mistaken 
and that, as Mr. Hyam says, the subject 
was never discussed at all. The letter of 
Mr. Owen affords strong corroborative 
evidence that it was discussed and that the 
letter ip this and other respects states the 
plaintiff's ease, is shown by the defendant’s 
exception to it as disagreeing not only in 
form but in substance from what he gave 
Mr. Owen authority to accept. 

The next term was “that he will not ask 
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the Jewish School to vacate for 12 months 
from the date of execution ofthe conveyance.” 
Learned Counsel for the respondent does 
not, having regard to the -circumstances 
and time which has elapsed, insist upon 
this term but says it was agreed upon. 
The letter is imperfect in tha it does not 
expressly state “on the same terms and 
conditions undgr which they (the school) 
were*then occupying the” same.” I should 
myself, as I have said, have thought this 
was implied. For the obvious desire was 
to benefit and give time to the school 
and unless it was allowed to remain on 
the same terms, the provision might have 
been rendered nugatory by asking a rent 
or imposing other conditions which would 
oblige the schcol to vacate. That, however, 
the defendant agreed to this is shown by the 
evidence of Mr. Gregory and his day-book 
and of Mr. Cohen. Mr. Owen says he 
has no recollection whether the terms were 
discussed. He, however, speaks to the term 
"from the date of execution of the 
conveyance” and Mr. Gregory’s evidence is 
that Mr. Owen’s letter was shown to the 
defendant and that the only term which the 
latter attempted to get conceded was the 
question of personal covenant not to build, 
with which I have already dealt. The plaint- 
iff’s ease is also stated in Mr, Gregory’s 
letter of the 17th January. The defend- 
ent’s contention is set out in his reply of 
the 22nd January where he says he agreed 
to defer completion of purchase for a year. 
But if so, what had the defendant to do 
with the school? He could not interfere 
with the tenants until his purchase was 
completed and he became owner of the 
property. And if so, any stipulation on 
the point was unnecessary. Mr. Hyam’s 
statement that “not a word" was said at 
the interview with Mr. Gregory about the 
school is contradicted by Mr. Gregory’s 
evidence, his day-book and the letter he 
wrote onthe 17th January. ‘he last term 
was as to the date for completion of con- 
veyance which was fixed in the broker’s 
letter as six weeks from the date of exe- 
cution and was subsequently fixed on the 
15th November for the 6th January 
following. This the defendant denies but 
the flaintiffs case is made outas to the 
letter by Mr. O wen, and as to the 6th Janu- 
ary by Mr, Gregory, his day-book, Mr, 
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Gareh and Mr. Owen. According to the 
latter his letter was written under the 
defendant’s instructions. Six weeks from 
the date of the contract would expire by 
the beginning of January and so, Mr. 
Gregory says, the 6th January was fixed 
as the exact date. The last point which 
waa somewhat faintly referred to is the 
term under which a conveyance was to be 
accepted under a special power-of-attorney, 
the vendor being in England. This is 
referred to in Mr.  Gregory's day-book and 
his evidence. 

In short the question presents itself to 
me as a question of fact and the credibility 
of the plaintiff's witnesses. Mr. Owen, 
the broker, swears that he wrote the letter of 
acceptance under instructions from Mr. 
Hyam who ‘suggested to me the terms to 
write to Mr. Gregory.” The first question 
is, therefore, whether Mr. Owen is to be 
believed on this and other points of the 
case. Nextly Mr. Cohen, who so far as I 
can see has no personal interest in the 
matter, swears that the defendant per- 
sonally agreed to the terms and Mr. Gregory, 
the solicitor, swears that Mr. Hyam con- 
firmed the acceptance of these terms to him 
and that he (Mr. Gregory) further showed 
the defendant the broker’s letter. Again, 
the question is Whether these witnesses are 
speaking the truth or not. It is quite 
impossible that all these witnesses should 
be mistaken as to all the matters on which 
reliance is laid on behalf of the plaintiff. 
Nor does Mr. Hyam suggest that, for he 
expressly in his evidence charges Mr. 
Cohen’s evidence to be “absolutely false" 
and seems to make the same suggestion 
against the latter's solicitor and his day- 
books, which in cross-examination were 
alleged to have been characterised as false 
in another case. We are asked to  dis- 
believe all this evidence on the strength of 
Mr. Hyam's denial The learned Judge 
who heard the evidence has not done so, 
nor am 1 able to hold that he is in so 
holding wrong. The reasons which have 
led to that denial have, in my opinion, 
been correctly surmised by Mr. Justice 
Chitty. . 

Mr. Hyam, though himself a Hebrew, does 
not at first appear to have thought of 
or troubled himself about the consequences 
of his purchase of the Jewish Poor School 
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and as regards the covenant against 
building a mosque and temple he speaks 


of it as “personal to him,” and Mr. Cohen 
who was “prejudiced.” Later on,as is stated in 
Exhibit E., Mr. E. M. D. Cohen, the manager 
of the Poor School, learning of the proposed 
sale, went to Mr. Hyam "and had a big 
row with him" and so much so that the 
latter wished to cancel the contract. As 
appears from Mr. Gregory’s day-book of 
the 29th November, Mr. Hyam called on 
the former and said that Mr. E. M. D. 
Cohen had raised obstacles in the way 
of his purchasing the property, “that he 
was quite disgusted with the whole affair”, 
and that he would be prepared to cancel 
the contract. This is admitted. Correspond- 
ence then took place with Mr. Gubbay, 
the plaintiff, who, however, refused to cancel. 
On the 8th January 1913 the Solicitor’s 
day-book shows that Mr. Hyam again called 
and stated that he would rather not 
complete his purchase "as the whole of the 
Jewish community were against his doing so.” 
Mr. Hyam in his evidence refers: to Mr. E. 
M. D. Cohen speaking of the “curses of the 
Jews being heaped on his head." Then on 
the 22nd January Mr. Hyam wrote to 
Mr. Gregory that he insisted on vacant 
possession for "I would have none of the 
trouble, worry and expense, not to mention 
ihe odium, for having to turn ont a 
charitable and communal institution from 
premises in which it had made its home 
for.40 years.” It appears to be this, and 
not the numerous objections taken later, 
why the defendant attempted ito back out 
of his contract. It is true that he 
previously taken an objection to the cove- 
nant running with the land but according 
to the evidence this objection was not per- 
sisted in. If it was, why did the 
negotiations hang on from November 18th, 
1912, till towards the close of January 
1913? It is quite clear that the plaintiff's 
agent was insisting on the covenant and 
if, as is suggested now, the point was vital 
to the defendant and not given up by him, 
the negotiations would have come to a 
close. That, they did not, supports the 
plaintilf's case that the objection though 
taken was given up, Nor is there any 
evidence in support of the suggestion: now 
made, that Mr. Hyam would not have 
agreed to conclude the contract before ke 
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the school premises as 
his money would he lying idle. Mr. Hyam 
in hisevidence does not take this objection. 
The real objection which he had was that 
stated to Mr. Gregory and the rest is an 
afterthought, with a view to avoid an 
agreement Which I hold is binding on him. 

In my opinion, the appellant has estab- 
lished no suffieiem$ ground” for reversing 
the decision of Mr. Justice Chitty that 
the plaintiff had proved and was entitled 
to have’ specific performance of the contract 
pleaded. 

The appellant has not, in my opinion, 
established grounds for the reversal cf the 
judgment and decree against him and I 
would, therefore, dismiss this appeal with 
costa. 


got possession of 


MookERJEE, J.— This appeal is directed 
against a decree made by Mr. Justice 
Chitty for. specific performance of a con- 
tract for sale of land in Calcutta. The 
substantial question in controversy between 
the litigants is, whether there was a con- 
cluded contract in respect whereof specific 
performance may be directed by the Court. 
The trial Court has pronounced in favour 
of the plaintiff. That decision has been 
assailed by the defendant, and we have been 
invited to hold that there was no completed 
contract between the parties, as they 
contemplated ‘a formal agreement which 
was never executed, and as they were not 
even of one mind with regard to material 
terms of the proposed agreement while the 
negotiations were in progress. 


Tt is well settled that the fact thatthe 
parties intended to embody the terms of 
their contract in a formal written agree- 
ment, is strong evidence that the nego- 
tiations prior to the drawing up of such 
writing are merely preliminary and not 
understood or intended to be binding. If 
it is definitely expressed and understood 
that there is to be no contract until the 
formal writing is executed, there is plainly 
no binding agreement formed until this 
provision is complied with. It is also 
true that'if all the terms of the agree- 
ment have not been settled and it is 
understood that these unsettled termg are 
to be determined by the formal contract, 
there -is no binding obligation until the 
writing is executed, But if the oral agree- 
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ment or written memorandum is complete 
in itself and embotlies all the terms to be 
inserted in the intended formal writing, 
a binding obligation is fixed on the parties, 
unless it is understood ang intended that 
sych contract shall not become operative 
until reduced to writing. These principles, 
which in their application give 
questions of considerable nicety, are illustrat- 
ed by decisions of the highest authority, to 
some of which reference may usefully be made 
“here. Iu Chinnock v. Marchioness of Ely 
(7), the defendant’s solicitors wrote to the 
‘plaintiff, naming the price for an estate 
about which they had been negotiating, 
the plaintiff wrote a letter in which he 
agreed to give the price named, and then 


added, "I shall be obliged if you will 
forward me the usual contract.” Nt reply, 
the défendant's solicitors wrote, we have 


been instructed by the Marchioness of 
Ely to proceed with the sale to you of 
these premises. 
prepared and will be forwarded to you 
for approval in a few days.” Lord Westbury, 
L. C., held that so far the parties were 
in treaty merely, and that without the 
execution of the draft mentioned, there was 
no contract concluded. In Bonnewell v. 
Jenkins (5), the defendant’s agents offered 
certain premises for sale. The plaintiff 
wrote to the agents, making an offer of 
£800 for the estate. The agents wrote in 
reply as follows:— We are instructed to 
accept your offer of £800 for these premises 
and have asked Mr. Jenkins’ soliciter to 
prepare contract.” The, Lord Justices of 
Appeal held that there was a „concluded 
contract. Thesiger, L. J., said:— “The mere 
reference to the preparation of an agreement 
by which the terms agreed upon would 
be put into a more formal shape, does 
not prevent the existence of a binding 
contract.” In Rossiter v. Miller (8), there 
. was much correspondence about a sale of 
certain lots of land, and the question arose 
whether the correspondence showed a com- 
pleted contract without the formal draft 
which had been referred to in some of the 
letters. James, L. J., said — "The reason: 
able view of the case is that the parties 
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< to create a binding agreement.” 


The draft contract is being ' 
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intended the signing of the formal contract 
to be a condition precedent.” Coleridge, 
C. J., said :—“If a- set of terms are agrbed 
upon in writing, they constitute a contract, al- 
though it may be the intention of the artos 
that they should be put into a more formal 
shape; but here, a set of terms never was finally 
agreed to.” Baggallay, L. J., said:— “The 
letters left the defendant arightto believe that 
the signing of a formal contract was necessary 
When the 
case of Rossiter v. Miller (4) was taken on 
appeal to the House of Lords, Lord 
Hatherley said:— Although the corre- 
spondence may not set forth, in a form 
whicha solicitor would adcpt if he were 
instructed to draw an agreement...between 
the parties, yet, if the parties to the 
agreement, the thing to be sold, the price 
to be paid, and all those matters, be 
clearly and distinctly stated, although only 
by letter, an acceptance clearly by letter 
will not the less constitute an agreement 
in the full sense between the parties, 
merely because that letter may say, we 
wil have this agreement put into due form 
by a solicitor.” Lord O'Hagan said:--" The 
correspondence gives no colour to the sug- 
gestion that the contract was not final, 
and was notconsidered to befinal by all 


the parties to it, becanse the formal 
agreement embodying its already settled 
terms had not been furnished." Lord 


Blackburn said:—“The mere fact that the 


‘parties have expressly stipulated that there 


shall be afterwards a formal agreement 
prepared, embodying the terms, which shall 
be signed by the parties does not, by itself, 
show that they continue merely in negotiation. 
It isa matter to be taken into accountin 
construing the evidenze and determining 
whether the parties have really come toa 
final agreement or not. Butas soon as the 
fact is established of the final mutual assent 
of the parties so that those who draw up 
the formal agreement have not the power to 
vary the terms already settled, I think the 
contract is completed.” In the course of 
the same speech, Lord Blackburn further 
said :—‘Parties often “do enter into nego- 
tiation, meaning that, when they lave (or 
think they have) come to one mind, the 
result shall be put into formal shape, and 
then (if, on seeing the result in that shape, 
they find they are agreed) signed and made 
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binding; but that each party is to reserve 
to himself the right to retire, if, on look- 
ing. at the formal contract, he finds that 
though it may represent what he said, it 
does not represent what he meant to say. 
Whenever, on the true construction of the 
evidence, this appears to be the intention, 
I think the parties ought not to be held 
bound, till they have executed the formal 
agreement.” In Ridgway v. Wharton (2), 
Lord Cranworth, L. C., said:— "If parties 
have entered into an agreement, they are 
not the less bound by that agreement 
because they say, we sent ib to a solicitor 
to have it reduced into form; but when 
the, parties negotiate and do not say so, 
the mere fact that they do send it toa 
solicitor to have the matter reduced into 
form, affords to my mind generally cogent 
evidence that they do not intend to bind 
themselves till it is reduced into form. 
The circumstance that the parties do in- 
tend a subsequent agreement to be made, is 
strong evidence to show that they did not 
intend the previous negotiations to amount 
to an agreement.” Lord Wensleydale said 
in the same case:—‘These cases often 
occur in Courts of Law, and the question 
then always is, whether the parties mean 
io embody the contract, made by parol, 
in writing? If they do, nothing binds them 
till itis written. Ifthey enter into a con- 
tract with a view toa written agreement, 
nothing will bind them but that written 
agreement, and that quite independently of 
the Statute of Frauds applying to all agree- 
ments....If the parties agree finally to be 
bound by any terms and then, for the sake 
of preserving a memorial, having agreed to be 
bound by, the original terms, they get a docu- 
ment drawn up, there is no doubt that they are 
bound by the original terms. An agreement to 
be finally settled must comprise all the 
terms which the parties intend to introduce 
into the agreement. An agreement to enter 
into an agreement upon terms to be after- 
wards settled between the parties is a con- 
tradiction in terms, It is absurd to say 
thata man enters intoan agreement till 
the terms of that agreement are settled, 
until „those terms are settled, he is per- 
fectly ‘at liberty to retire fromthe bargain.” 
In Rummens v. Robins (3), where an cffer 
to ‘sell a piece of land ata certain price was 
aceepted, . it was ruled that there was no 
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completed contract as the letter by which 
the offer was made stated that there would 
be the usual clausés in a contract and some 
limitations as to the length of the title and 
other minor details. Knight Bruce, L. J., 
said :— What are the usual clauses in a 
contract for the sale of land? They differ 
almogt incessantly; they differ according to 
the state of the title, the - gonveniences, the 
fancies and the” wishes of mankind) and 
the particular situation, convenience and 
inconvenience belonging to the estate,” 
To the same effect are the decisions in Von 
Hatzfeldt Weldenburg vw. Alexander (1), 
Lloyd v. Nowell (6), Jones v. Daniel (9), 
Winn v. Bull (10), Ozford v. Provand (11), 
Brien y. Swainson (12), Page v. Norfolk 
(13), Watson v. {Mc Allum (14) and Clark 
v. Robinson (15). It is needless to multiply 
authorities, but reference may be made to the 
following observation of Lord Selborne in 
Hussey v. Horne-Payne (16):—" A contract 
established by letters may sometimes bind 
parties who, when they wrote those letters, 
did not imagine that they were finally 
settling the terms of the agreement by which 
they were to be bound; and it appears to me 
that no such contract ought to be held 
established, even by letters which would 
otherwise be sufficient for the purpose, if it 
is clear, upon the facts, that there were other 
conditions of the intended contract, beyond 
and besides those expressed in the letters, 
which were still in a state of negotiation only, 
and without the settlement of which the 
parties had no idea of concluding any 
agreement.” Lord Cairns, L. C.,in the same 
case affirmed the important principle that 
where a Court has to find a contract ina 
correspondence, the whole of that which has 
passed between the parties must be taken 
into consideration; a line cannot be drawn at 
one point of the negotiations, conducted 
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partly by correspondence and partly at 
meetings between the parties, without regara 
to the sequel of the negotiations which may 
plainly show that terms of the intended 
agreement, of great practical importance and 
fegarded on both sides as such, then remained 
unsettled and were still thee subject of 
negotiation between them. 


From these expressions of judicial opi- 
nion, it is clear that, after all, the question 
ig mainly one of intention. If ihe party 
sought tobe charged intended to close a 
contract prior to the formal signing of a 
written draft, or if he signified such an in- 
tention to the other party, he will be bound 
by the contract actually made, though the 
signing of the written draft be omitted. 
If, on the other hand, such party neither 
had nor signified such an intention to close 
the contract until it was fully expressed 
in a written instrument and attested by 
signature, then he will not be bound until 
the signatures are affixed. As was said in 
Lyman v. Robinson (17), the question in 
such cases always is, did the parties mean 
to contract by their correspondence or were 
they only settling the terms of an agreement 
into which they proposed to enter after all 
its particulars were adjusted, which was 
then to be formally drawn up and by which 
alone they designed to be bound? The ex- 
pression of this idea may be attempted in 
other words: if the written draft is viewed 
by the parties merely as a convenient 
memorial or record of their previous con- 
tract, its absence does not affect the bind- 
ing force of the contract; if however it is 
viewed as the consammation of the nego- 
tiations, there is no contract until the 
written draft is finally signed. To deter- 
mine which view is entertained in any 
particular case, several circumstances may 
be helpful, as for example, whether the 
contract is of that class which are usually 
found to be in writing, whether it is of 
such a nature as to need a formal writing 
for its full expression, whether it has few 
or many details, whether the amount in- 
volved is large or small, whether it is a 
common or unusual contract, whether the 
negotiations themselves indicate that a 
written draft is contemplated as a final 
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conclusion of the negotiations. If a written 
draft is proposed, suggested or referred to 
daring the negotiations, it is some evidénce 
that the parties intended it to be final clos- 
ing of the contract, Still, with the aid of all 
rules and expositions of principles, the solu- 
tion of the question in concrete cases is often 
difficult, doubtful and sometimes unsatis- 
factory. A good illustration of the uncertainty 
inherent in the subject is afforded by the 
case of Rossiter v. Miller (4), where 
Coleridge, OC. J., James, L. J., and 
Baggallay, L. J., were clear that there was 
no contract for want of a formal draft, while 
Cairns, L. OC, Lord  Hatherly, Lord 
Blackburn and Lord Gordon, no less able and 
eminent jurists, were confident in thecontrary 
opinion. We come now to the consideration 
of the circumstances and correspondence in 
this case in the light of the principles 
explained. 

The plaintiff Gubbay is the owner of 
premises, 8 and 7/1 Pollock Street and 1 
Mansook Lane in Calcutta. The first of 
these is in the occupation of the Caleutta 
Jewish School as tenants at à monthly rent of 
Rs. 300; the others consist of a godown 


and a lower-roomed house. The plaintiff 
resides in London, and employed R. 
M. Cohen to sell these premises for 


Rs. 1,33.000. Cohen instructed a house-broker 
Owen to find a purchaser. Owen negotiated 
with the defendant Hyam, who was 
speculating in the purchase of landed property 
in Calcutta for the purpose of bailding 
operations. Oven appears to have intimrted 
to Hyam that the sale would be subject 
to two conditions, first, that mo 
temple or mosque would be built on 
the site, and secondly, that the posses- 
sion of the Jewish School would not ba 
disturbed for a year. Hyam agreed to these 
conditions as he interpreted them. On the 
13th November 1912, Owen wrote to Gregory, 
the solicitor of the plaintiff, and intimated 
to him that he had founda purchaser of 
the property who was willing to pay the 
price demanded and had agreed not to have 
a temple or mosque on the site, nor to cause 
any nuisance to the Jewish Synwbgu? 
Bethel and also not to ask thee Javish 
School to vacate for 12 months from the 
date of execution of the conveyance. The 
broker added that the time to execute and 
complete the conveyance would be six weeks 
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from the date of the contract, subject to 
approval of titles, and requested that 
cort&rmation by the vendor might be obtained 
in the course of the day, if possible. It is not 
quite clear on the evidence whether, befure 
the institation of thissuit, defendant was 
aware that a letter in ihe terms mentioned 
had been written by the broker to the 
solicitor. Gregory asserts that he read it 
out to Hyam in the presence of Owen, 
but the latter has no recollection of the 
incident; Owen, at any rate, did not show 
the ` letter to Hyam, who denies all 
knowledge of it before suit. Gregory wrote 
for instructions to Cohen, who, on the day 
following, verbally confirmed tbe arrangement, 
subject to the payment of Rs. 5,000 by the 
purchaser as deposit money. This appears 
from the entries in the day-book of the 
solicitor under dates 13th and 14th November; 
entries in this day-book, it may be &dded, 
were made bya clerk in the office of the 
solicitor at the end of each day. Up to 
this stage, Owen does not appear to have 
disclosed the name of the intending purchaser, 
and Hyam had not met either Cohen or 
Gregory. On the 15th November, there were, 
according to the plaintiff, four interviews 
between various persons in connection 
with the proposed transaction: threo of 
these are said to have taken place in the 
office of the solicitor and one in the office 
of Cohen. The first interview in point of 
time took place in the office of Gregory, 
where Owen, Hyam and Gregory are 
alleged to have been present, but Hyam 
cannot recollect that this interview did in 
fact take place. At the second interview, 
which took place in the office of Cohen, 
there are said to have been present Owen, 
Hyam, Cohen and Gareh, an assistant of 
Cohen employed to look after the properties 
of Gubbay. Owen and Hyam both deny 
that Gareh was present when the conversation 
took place; according to them, Gareh was 
sent for by Cohen, and merely asked to 
accompany Owen and Hyam to the office 
of Gregory; this version seems probable. The 
third interview was in the office of Gregory, 
when Owen, Hyam, Gregory and Gareh 
were present. The fourth interview was 
in the office of Gregory, between the 
defendant, Gregory and Gareh, and the 
defendant, as may he expected, denies all 
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knowledge thereof. What is alleged by 
the different witnesses to have taken place at 
these interviews appears from their depositions 
and the versicn of Gregory may also be gather- 
ed from the entry in his day-book. There is 
a wide divergence between the witnessés 
in the accdunts they profess to give of what 
was said by the different Rersons at these 
interviews; this i$ not surprising, a the 
witnesses were endeavouring to narrate 
conversations which had taken place nearly . 
fifteen months before they deposed in Court. 
But this much is clear that Hyam paid a 
cheque for Rs. 1,501 as earnest money, 
which Cohen and Gareh had agreed to 
accept, and it was arranged that Gregory 
should prepare an agreement to be submitted 
to Hyam for approval, Gregory appears . 
to have prepared the draft agreement on that 
very day and sent it to Cohen for approval. 
Cohen returned the draft approved on the 
20th November and Gregory sent it on to 
Hyam at once for his approval. The evidence 
does not show that there was any commu- 
nication between the parties between that 
date and the 28th December when the 
power-of-attorney of Gubbay was received 
from England. Gregory informed Hyam 
of the receipt of the power-of-attorney 
and requested the return of the draft 
agreement with his approval. Hyam does 
not appear to have replied to this letter till 
the 15th January 1913, and in explanation of 
his silence, he now states that he was waiting 
to see whether the Jewish School would acquire 
the property, as the elders of the Jewish 
community had heard with evident concern 
that tke property was about to change hands. 
On the 15th January 1913, Hyam wrote to 
Gregory and stated his willingness to complete 
the purchase subject to three conditions, 
first, that the covenant not to build a temple 
or mosque would be personal to him and not a 
covenant running with the land; secondly, that 
the purchase would not be completed for the 
year during which the Jewish School were to 
be left in possession; and thirdly, that interest 
on the balance of purchase-money would be 
charged at six instead of nine per cent. as 
stated in the draft agreement. On the same 
day, before this letter was received by Gre- 
gory, he wrote to Hyam offering to send title- 
deeds for inspection and approval. On the 
l7th January, Gregory replied to the letter 
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of Hyam dated the 15th January, accepted 
the proposal about the interest on the balance 
of purchase-money, but repudiated the sugges- 
tions about the personal covenant and the 
time for completion of purchase. On the 22nd 
January, Hyam wrote to Gregory, explained 
that he had understood the proposed. covenant 
not to build and not to disturb the Jewish 
School in the sesse indicated in his letter 
dated the 15th January, and stated that he 
must insist on vacant possession. On thesame 
day, Gregory demanded return of the draft 
agreement. On the next day, Gregory wrote 
to Hyam again, and stated that as Hyam had 
Ceclined to complete the purchase on the terms 
which, he alleged, had been agreed upon be- 
tween the parties, there was no necessity to 
prolong the matter by further correspondence. 
The present suit for specific performance was 
thereafter instituted on the 8th February 
1918. In these circumstances, the question 
arises whether there was a completed agree- 
ment between the parties as alleged by the 
plaintiff. 

In the third paragraph of the plaint; it is 
stated that the agreement was made on or 
about the 13th November 1912 between the 
plaintiff through his representative. and the 
defendant through his broker for the sale of 
the premises, subject to approval of title and 
on thee special conditions. In the fourth 
paragraph, it is stated-that on or about the 
15th November, the defendant personally call- 
ed, saw the solicitor for the plaintiff, confirmed 
the sale agreement, paid Rs. 1,001 as earnest 
money, and agreed that the solicitor should pre- 
pare a formal agreement in writing embodying 
the usual terms and conditions for sale and 
purchase, including the special conditions 
aforesaid. The case for the plaintiff, there- 
fore, plainly is that there was a concluded 
agreement on the 13th November, which was 
confirmed two days later. A bold endeavour 
was made in this Court, after the conclusion 
of the arguments on both sides in this appeal, 
to obtain practically an amendment of the 
plaint, when the Counsel for plaintiff sought 
to introduce additicnal evidence to explain how 
the plaint had been originally drafted and how 
it had been transformed before it was filed 
in Court. [he course attempted by the Coun- 
sel for plaintiff was so contrary to well- 
recognised rules of procedure that his endea- 
vour was wholly unsuccessful and the merits 
of the controversy must be adjudged on the 
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plaint as it stands, which has been accepted 
throughout as the basis of the investigation 
by the trial Court and the discussions before 
the Court of Appeal. When, then, was the 
agreement between the parties made? The 
Counsel for the plaintiff found this a very em- 
barrassing question to answer. Four alterna- 
tive hypotheses are possible; first, that the 
complete contract is embodied in the letter 
of the 13th November from Owen to Gregory; 
secondly, that the contract was verbally 
made on that date and taat the letter 
embodies an imperfect narration thereof; 
thirdly, that the contract was made verbally 
in the course of the interviews on the 15th 
November; and fourthly, that there was never, 
in any stage, a completed agreement, as the 
parties intended that the agreement should 
be embodied in a written instrament which 
was drafted by the solicitor for the plaintiff 
but disapproved by the purchaser. The Coun- 
sel for the plaintiff found it difficult to make 
his choice among the first three alternatives, 
although the plaint is founded upon the first 
hypothesis or possibly a combination of the 
first and second. The Counsel for the 
defendant bas pressed the Court to accept 
the fourth alternative. Mr. Justice Chitty, 
if I appreciate his judgment correctly, has 
held that there was no concluded agreement 
on the 13th November. In that view I con- 
cur without hesitation. The, day-book of the 
solicitor, his evidence in Court, as also the 
deposition of Cohen, make it perfectly plain 
that there was no concluded agreement on the 
13th November. Nothing had been settled at 
the time as to theamountof the earnest money 
and the date for completion; even the scope 
of the restrictive covenants had not been sett]- 
ed, nor hud the question of interest on the 
balance of purchase-money been even mooted, 
In these circumstances, one can well under- 
stand why,évenonthe] 5th November, Gregory 
should state in his day-beok that Owen and 
Hyam had called to confer with him and had 
stated that they would call on Cohen “to settle 
the terms with him.” This is consistent 
with the statement of Cohen that when on 
the 15th November Hyam offered to give a 
personal covenant not to build a mosque or 
temple on the site, he told him, “these are 
my conditions, leave or take.” There is, in 
my opinion, no escape from the position that 
no agreement was concluded between the par- « 
ties on the 13th November and that they 
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svere on that date still in the stage of nego- 
tiation, The specific case made in the plaint, 
consequently, fails; indeed, the case as sought 
to be developed by the plaintiff in the course 
of the evidence is that the concluded agree- 
ment was made onthe 15th November. It 
may be observed, in passing, that there is 
thus some force in the contention of the 
Counsel for defendant that the plaintiff should 
not be allowed to succeed on a case different 
from that set out inthe plaint, and that 
the Court should refuse specific perform- 
ance when there is substantial variance 
between pleading and proof: Hawkins v. 
Maltby (18), Lindsay v. Lynch (19) and 
Mortimer y. Orchard (20). But, assuming 
that the plaintiff is entitled to a decree for 
specific performance in the suit as framed, 
if he proves that the agreement was conclud- 
ed on the 15th November, the question arises 
whether the plaintiff has established the 
third hypothesis previously mentioned? The 
answer depends principally upon an examina- 
tion of the oral testimony as to what passed 
at the four interviews said to have taken 
place on that date. Nothing material 
happened at the first interview, of which the 
plaintiff has no recollection. As regards the 
other interviews, the witnesses are hopelessly 
in conflict with each other, specially as to 
what was said about the covenant not to 
Build a temple or mosque on the site, and 
there is that absence of certainty which is 
fatal to a claim: for specific performance: 
Reynolds v. Waring (21). Upon this point, 
the evidence of Gareh is not reliable, and it 
seems improbable that he should have been 
present throughout the interview between 
Cohen and Hyam: if he had been he could 
not have failed to notice that Hyam at 
the time wrote out and tendered a cheque 
for the earnest money. There is then a 
conflict between Cohen and Hyam. Cohen 
seeks to make out that Hyam at first press- 
ed to make the covenant personal, but 
yielded ultimately, and agreed to make 
the covenant run with the land. Hyam 
denies this, and his version appears to me 
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more probable in all the circumstances of 
the case. In any event, the parties agreed 
that Gregory would draw up a -draft 
agreement for their approval. Hyam and 
Cohen both all&ge that each of them wanted 
this draft agreement to bedrawn up. What 
then was their intention? Did they intend 
that the written instrament should be 
merely a memorial of an agreement already 
completed, or was it their intention that 
the draft should bring out clearly the points 
which still required consideration and must 
be settled before the agreement could be 
deemed completed? To determine the true 
view of the situation, we must bear in 
mind that important points had not been 
settled up to that stage. For instance 
it had not been determined whether the 
purchaser should have vacant possession. 
There were leases yet to run in respect 
of the premises not occupied by the Jewish 
School. There is nothing to show that 
Hyam was aware of the fact of these 
leases, their terms and conditions, though 
it has been asserted that he must have 
made enquirié8 into the matter and made 
up his mind to accept the property sub- 
ject to the leases. It is well settled that 
the purchaser is not bound to take sub- 
ject to leases and is entitled to actzal 
possession, unless there is an agreement 
to the contrary: Collier v. Jenkins (22) 
and Léneham v. Cotter (93). Hyam would, 
therefore, be prima facie entitled to vacant 
possession, and this would also be essen- 
tial for the building operations he had 
in view. The question of vacant possession, 
then, was obviously one of the points 
which would require to be settled by the 
written agreement. There was also the 
question of completion of the transaction. 
According to the letter of Owen to 
Gregory, dated the 13th November, the 
time to execute and complete the con- 
veyanee was six weeks from the date of 
the contract; this would make the written 
agreement essertial for the conclusion of 
the bargain. But it is now sought to be 
proved by oral evidence that in the course 
of the ‘interviews on the 15th November, 
the date for completion was fixed: at the 
6th January 1913. The reason fog this 
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alleged variance is not satisfactorily made 
out, and the story is not cénvincing. There 
were evidently also otherterms which might 
lead to differences between the parties, though 
they were compendiously described under 
the'somewbat misleading category of “usual 
terms and conditions of sale and purchase.” 
What the concgption of Cohen and his 
Solicito was about usual *terms and con- 
ditions is amply made out by the draft 
agreement prepared later. These terms 
included provisions to the effect that the 
purchaser would take the property subject 
to existing tenancies, that the balance of 
purchase-money would be paid and the 
sale completed on a date different from 
that contained in the letter of Owen, that 
interest on the balance of the purchase- 
money would run at9 per cent. per annum, 
that the sale would be effected on the 
authority of a special power-of-nttorney 
from the vendor, that the costs incidental 
to the completion would be paid by the 
purchaser, that the properties would be 
sold subject to unspecified outgoings and 
easements, that there would be a right of 
rescission in the vendor, that there would 
be a covenant running with the land not 
to use the site for the purposes of a 
tThosque or a temple and not to carry on 
any noisome or obnoxious trade or busi- 
ness calculated to cause nuisance or annoy- 
ance to the Jewish Synagogue, and finally, 
that time would be deemed of the essence 
of the contract. It is obvious that many, 
if not all, of these conditions could in 
no sense be regarded as usual terms and 
conditions for the sale of lands. In the 
words of Knight Bruce, L. J., they were 
dependent on the state of the title, the 
conveniences, the fancies and the wishes 
of the agent of the vendor. The inference 
seems to me to be legitimate that the 
parties intended the written draft to be 
the consummation of their negotiations 
which were to be treated as concluded 
only upon the final execution of the 
written instrument. lt is immaterial that 
the purchaser was prepared to modify the 
condition as to payment of interest before 
the negotiations were broken off or that 
he wat, prepared to waive one or other 
of the conditions named in the draft, 
during the trial of the suit. The vital 
point is that the fact that so many terms 
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still remained undetermined, is a sure index 
that the contract had not yet been coh- 
cluded. This view fits in with the mode 
in which Cohen dealt with the earnest 
deposit; Cohen admits that he did not cash 
the cheque, but returned it to Gregory to 
keep it with him until be heard’ further 
from Gubbay; this is consistent only with 
the hypothesis that Cohen at that stage be- 
lieved that there was no completed agree- 
ment and that it was still open to Gubbay to 
transfer the property to the Jewish School 
if he so desired. The inference that there 
was no concluded agreement is Strengthened 
when we remember that the parties were 
realy not of one mind with reference to 
material elements of the transaction. Cohen 
tbought that the property would be trans- 
ferred subject to existing leases; Hyam 
was under the impression that he would 
have vacant possession. Cohen thought 
that there should be a covenant binding 
the land for all time to come to the effect 
that no temple or mosque would be built on 
the site nor any business carried on there 
which might prove a nuisance to the 
Jewish Synagogue. Hyam was under the 
impression that as he would build on the 
site at once, a personal covenant from him 
was all that was required. There was 
ample room for misunderstanding, as is 
clear from the looseness of the language 
used by the parties, and if there was 
ambiguity in any of the conditions of sale 
in restriction of the rights of ihe pur- 
chaser, the condition would be construed 
most strongly against the vendor: Seaton 
v. Mapp (24). Thus, even in the day-book 
of the solicitor, in the entry of the 13th 
November, we find the proposed covenant 
described in one place as “that the pur- 
chaser would not use the premises 
temple or mosque” (language appropriate to 
a personal covenant by the purchaser) and 
in another place as “that the premises 
must not be used asa mosque or temple” 
(words appropriate to indicate a covenant 
running with the land). After anxious 
consideration of all the circumstances of the 
case, I donot see any escape from the 
conclusion that there was no concluded con. 
tract either on the 13th or the 15th November, 
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cution of the draft to be the final step in their 
negotiations; there was no concluded agree- 
ment capable of specific performance. In 
my opinion, this appeal should be allowed, 
the decree for specific performance discharg- 
.ed and the suit dismissed with costs 
throughout. 
Appeal allowed. 
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Watts, C. J.— The appellant in these cases, 
when sued for rent in respect of faslis 1318 
and 1319, set up by way of equitable set-off 
a claim against his lessor the plaintiff in: res- 
pect of disturbance of possession in faslis 
1813 and 1814. It is well settled in’ this 
Court that claims for unliquidated damages 
may be raised by way of equitable set-off if 
they arise out of the same transaction as the 
plaintiff's cause of action, but’ I cannot agree 
that in a case like this, such claim can be so 
set up even if it was barred atthe date of 
the suit, It would certainly not be equitable 
or in accordance with the equitable principles 
administered by the Court of Chancery to 
allow the provisions of the Statute of Limita- 
tions to be evaded in this way. The authori- 
ties are referred to in the judgment of my 
learned brother which I have had the 
advantage of reading. If Chidambara Muda- 
liar v. Krishnaswami Pillai (1) is inconsistent 
with the view, I am unable with great 
respect to follow it. As regards the present 
case, the defendant was in full possession 
and enjoyment for the faslis in respect of 
which rent is sued for. Cross-claims on 
account as between mortgagor and mort- 
gagee, trustee and cestuz que trust and the 
like stand on a different footing and I do not 
wish my observation to be taken as appli- 
cable to such cases. Otherwise | agree in 
the order proposed by my learned brother. 


SESHAGIRI Aiyar, J.— The point for deci. 
sion in these appeals is whether in a suit by 
the lessor for rent, it is open to the lessee to 
plead by way of set-off an unliquidated claim 
for damages which has become barred by 
limitation, arising from obstruction to' quiet 
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enjoyment in pravjous years. My answer is 
in the negative. Undere Order VIII, rule 6, 
of the Code of Civil Procedure, a set-off is nət 
permissible if the money is not legally 
recoverable, This would ielude all unsus- 
tainable claims whether barred by limita- 
iion or otherwise. It is no doulf true that 
` this rule applies in terms only to what is 
known as leg] set-off. * Although in this 
country it has been held in numerous cases 
that the Code of Civil Procedure does not 
prevent the defendant from claiming an 
equitable set-off in respect of unliquidated 
damages claimable in connection with the 
transaction on which the suit is brought, I 
lhink that, on the principle that equity 
follows the law, the plea will be available 
only in respect of sums legally recoverable. 
Lord North states the principle very clearly 
in Fitton v. Macclesfield (2): "For when the 
Legislature had fixed the time at law, it 
would have been preposterous for equity 
(which by its own proper authority always 
maintained a limitation) to countenance 
laches beyond the period that law had been 
confined to by Parliament. And, therefore, in 
all cases where the legal right has been 
barred by Parliament, the equitable right to 
-the same thing has been concluded by the 
same bar.” Lord Redesdale in Hovenden v. 
Lord Annesley (3) expresses himself with 
equal clearness: “It is said that Courts of 
Equity are not within the Statutes of Limita- 
tions * = * Tthink itis a mistake 
in point of language, to say that Courts of 
Equity act merely on analogy to the Statutes; 
* 


they act in obedience to them. *  * 
I think, therefore, Courts of Equity are 


| bound to yield obedience to the Statute of 
Limitations upon all legal titles and legal 
demands, and cannot aet contrary to the 
spirit of its provisions." The Indian Legis- 
lature, if seems to me, has recognised this in 
Order XX, rule 19, of the Code of Civil Pro- 
cedure. Clause (1) of that rule regards the 
claim to set-off asa plaint ina cross suit, 
and provides fora decree in favour of the 
defendant. Clause (3) says that this rule is 
applicable to the plea of set-off undtr rule 6 
of Order VIII or otherwise, thereby indi- 
cating that equitable set-off is also within the 


(2) 1 Vernon 293; 23 B. R. 474. 
(8) 2 Sch, & Lef. 607 at p. 630; 9 R. R. 119, 
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rule. I am, therefore, of opinion that as the 
defendant's claim was barred by limitation, 
the plea of equitable set-off was not open to 
him. An exception to this rule has been 
recognised in some cases; where there isa 
fiduciary relationship between the parties, as 
in the case of trustee and cestui que trust,” 
and there is accountability, even barred 
claims may be taken into account in passing 
the final accounts. This exception has been 
extended in some of the decided cases in 
India to mortgages, presumably on the 
ground that there is accountability- between: 
the parties. See Parasurama Patlar v. Ven-' 
katachalam Pattar (4); Ohidambara Mudaliar 
v. Krishnaswami Pillai (1) and Ramdhari. 
Singh v. Permanund Singh (5). It is not 
necessary to say now whether these cases. 
have been rightly decided. I see no reason 
for extending the exception to suits between’ 
a lessor and a lessee. i 

Regarding the memorandum of objections, 
we think that the defendant is only entitled 
to simple ‘nterest at 9 per cent. but not to 
compound interest. The plaintiff is entitled, 
to interest at 6 per cent. on the arrears of 
rent due to him from the dates on which 
they fell due. We are also of opinion that. 
the defendant is not entitled to interest on 
the sum of Rs. 5,130 found in the previous 
litigation to be binding on the mutt, prior to 
the death of Thandavaraya Desikar. The, 
decree must be modified by awarding interest 
only from fasi 1312. These conclusions are- 
applicable to Second Appeal No. 1873 of. 
1913. Subject to this modification, the, 
second appeal is dismissed. Parties will pay. 
and receive proportionate costs in the memo-* 
randum of objections to the two appeals and 
in the second appeal. . 


Appeals partly dismissed; Decree modified. 


(4) 2 Ind Cas. 70 ; 25 M. L. J. 661; (914). M. W. 
N. 193. 
(5) 21 Ind. Cas. 716; 19 C. W. N. 1188. ` 
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NIRAS PURBE V, TETRI PASIN. 


à CALCUTTA HIGH COURT. , 
APFEAL FROM APPELLAIE DEGREE No. 4158 or 
1913 
July 12, 1915. 

Present: —Mr. Justice Chitiy and Mr. Justice 

: Richardson. 

NIRAS PURBE AND ANOTHER— PLAINTIFFS— 

; APPELLANTS 

versus 
` Musammat TETRI PASIN AND OTHERS — 
DEFENDANT3— RESPONDENTS., 

Transfer cf Property Act (IV oj 1882), s. 41 — Wife 
selling husband's property during his absence — Wife 
entered as owner—Proper inquiry, effect of. 

“Where during the absence of a person on 
pilgrimage, his wife sold his land which before his 
departure had been mortgaged by her with his 
consent and the purohaser before the purchase 
had on onquiries learnt that the wife's namo 
was registered in the landlord's sherista: 

Held, that the requirements of section 4] of thc 
Transfer of Property Act were carried out 
and that tho husband was entitled neither to 
xecover possession nor to redeem the mortgage which 
had passed to the hands of the purchaser by reason 
of his having paid it off after the purchase. 


Appeal from a decision cf the District 
Judge, Darbhanga, dated the 8th November 
1913,. reversing that of the Officiating 
Munsif, Darbhanga, dated the 26th June 
1913. 

Babu Umakali Mukerjee (with him Babu 
Chandra Sekhar Banerjee), for the Appellants. 

‘Babu Jitendra Nath Roy, for the Respond- 
ents. ! 

JUDGMENT.—This is an appeal by the 
plaintiff whose suit has been dismissed by 
the District Judge, reversing the decree 
of the Munsif. The plaintiff was possessed 
of a piece of land in Darbhanga town. 
His case was that heleft home on pilgrimage 
in 1901 and that his wife remained in 
possession of the land, but that on his 
return from pilgrimage in 1911 he found 
that his wife had conveyed the property 
to the defendants Nos.l to 4 on 95th July 
1901 and had died in June 1902. He 
claimed to recover the land from these 
defendants on the ground that his wife 
had no power to sell to them. On the 
finding of fact, however, arrived at by the 
learned District Judge, it appears that the 
plaintif has really no case. He admits 
that he allowed his wife to mortgage the 
property for Rs.115 in 1894 in favour of 
Doman Panjiar. The plaintiffs case is 
fhat that mortgage was executed before 
his departure on pilgrimage, and that that 


[1916 
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was done by his consent. He, therefore, at 
that time expressly" consented to his wife 
acting as the ostensible owner of the 
property. On whatever date he went on 
pilgrimage, it was certainly on 4th July 
1901 when, his wife Musammat Chulhya 
sold the property to defendants Nos. l to 4. 
The plaintiff says, that that (lid not operate 
as a sale to those defendants, inasmuch 
as his wife had no right to convey; and 
his case as made before us is that he 
should at least be allowed to redeem the 
mortgage which was passed to the hands 
of the defendants by reason of their having 
paid it off some five years after their, 
purchase. This contention, however, is of 
no avail, having regard to the fiuding of 
the Judge on the evidence which was given 
in the case. It was in evidence that the 
defendant Chhathoo Pasi enquired at the Raj 
sherista and found that Musammat Chulhya’s 
name was registered in the sherista and 
that the Raj patwart also told him that 
her name was so entered. It cannot, 
therefore, be said that the requirements of 
the proviso to section 41 of the Transfer 
of Property Act have not been carried out 
in this case. The transferee made enquiries 
at the proper quarter to ascertain whether 
Musammat Chulhya had power to make that 
transfer. The Judge no doubt had this 
evidence in his mind when he said that 
fhe defendant was, in his opinion, a 
bona fide purchaser for value, without notice, 
actual or constrnctive, of any defect in 
his vendor’s title. The Judge may not be 
quite correct in having said that the 
defendant was not bound to look beyond the 
mortgage-bond in order to ascertain whether 
Musammat Chulhya was the real owner 
of the property or not. As a matter of fact 
we find that the defendant did not stop’ 
there, but did make further enquiries. No, 
doubt the Judge had this in his mind 
when he arrived at the finding. We must 
accept that finding as correct. The appeal 
must, therefore, be dismissed with costs. — 


Appeal dismissed, 


Vel. KAKI) 
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SARAKH! ABDUL RAHIMAN t. MUHAIDIN PATHUMMAL BIVI, 


MADRAS. HIGH COURT. 
Suconp UivTL. APPRALS Nos, 2275 To 2278" 
or 1914. 
Octoher 27, 1915. 
Present: ~ Mr. Justice Sadasiva Aiyar and ^ 
se Mr. Justice Napier. : 
` SARAKHI ABDUL RAHIMAN TARA- 
GAN AND ANOTHER—DEFENDANTS— 
. APPELLANTS ÍN ALL 
P versus 
' MUHAIDIN PATHUMMAL BIVI 4xb 
. ANOTBER— PLAINTIFFS— RESPONDENT IN S. A. 
No. 2275 ano 2276 or 1914. 
PATHUMMAL BIVI-—PiAINTIFF— 
Respoxpeat in S. A. Nos, 2277 anv 2278 


or 1914. 

Limitation Act (IX «f 1908), Sch. I, Art. 120 - Suit 
by a tenant-in-common for share of the family property 
—Debdts due tofamily collected by one co-sharer— Plant, 
amendment of—Civil Procedure Code (Act V. of 1908), 
O. VI, r. 17. 


In sui:s for partition, administration and the like 
suits which do not necessarily arise out of any 
wrongful act on the part of tlie defendant, the right 
to suo accrues day by day so long as the right to the 
suit property exists.. [p. 85, col. 1.] 


Mohabharat Shaha v. Abdul Hamid Khan, 10. L. J. 
73 atep. 76, referred to. 


A Muhammadan having died intestate his two 
daughters brought a süit in July 1911 against their 
step-brothers for partition of the family properties. 
The lower Appellate Court allowed the plaint to be 
amended by claiming also a share in certain sums 
received by the defendants from the mortgage-debtor 
bf their father in 1904 and awarded such share: 


< 


Held, (1) that the amendment was rightly allowed, 


and that the defendants. having already set up the - 


plea that they spent much more than the plaintiffs’ 
share in theso amounts for the plaintiffs them- 
selves, no further opportunity could be given them 
for adducing fresh evidence; [p. 84, cols. 1 & 2.] 


(2) that the plaintiffs being entitled to the pro- 
perty as tenants-in-common with the defendants, 
their claim to a share in the amount received by 
the defendants: on account of debts due to the 
family was not barred by limitation; [p. 85, col. 2.] 


Marian Beeviammal v. Kadir Meera Said Taragan, 
29 Tnd. Cas. 275; Khadersa Hajee Bappu v. Puthen 
Veetil Atyissa Umma, 6 Ind. Cas. 50; 2C M. L. J. 288; 
8 M. L.T. 4; (1910) M. W. N. 447; 34 N, 511, followed, 


| Abdul Gaffar v Nur Jahan Beyan, 29 Ind. Cus 347; 
87 A. 434; 13 ALL. J. t 86; Amina Bibi v. Najm-un-nissa 
Bibi, 27 Ind. Cas. 712; I3 A. L. J. 255; 37 A. 233, 
referred to. bi 
Second appeals against the decrees of. the. 
Distritt Court of Tinhevelly, in: Appeal Suits 
Nos. 39, 56, 38 and 47 of 1914,. preferred 
‘against thé .deeree . of the District Munsif of 


oe Cie ag T 


$ EE 


. suits were brought in July 1911. 


"be disposed of at once. 


Tinnevelly, in Original Suits Nos, 259 and 
260 of 1911. MES 


Mr. M. D. Deradoss, for the Appellants. 


Messrs. T. R. Ramachandra Azyar, T. d. 
Krishnaswami Atyar and N. A. Krishnier, for 
ihe Respondents. . ^ 


JUDGMENT. 


Savasiva ÁlYAR, J.—These four conneoted 
second appeals have arisen out of two con- 
nected suits brought by three Mussalman 
ladies—one of the suits was brought by two 
sisters against their two step-brothers and 
their mother for partition of the properties 
of their father (including the accretions to 
the said properties) and the other suit was 
by the mother of the plaintiffs in the first 
suit against her said step-sons (the same 
defendénts Nos, 1 and 2) for her share. 
The father died in February 1898 and these 


ri 


The lower Appellate Court modified the 
‘order of the Court of fitst instance in the 
plaintiffs’ favour on the plaintiffs’ two 
appeals and dismissed the two appeals of 
the defendants Nos. 1 and 2 preferred to 
the lower Appellate Court against those 
portions of the decrees of the District 
Munsif which were in the plaintiffs’ favour. 
Hence the defendants have now filed these 
four second appeals. The step-sisters and 
the step-mother of the appellants have alsg 
filed two memoranda of objections in two 
of the four second appeals, because the 
lower Courts did not give them their 
shares in the house standing on the site 
in Schedule Land also gave certain vague 
directions regarding the mode of partition of. 
that site. 


The Second Appeals Nos. 2276 and 2278 may 
In these two second 
appeals, the defendants Nos. 1 and 2 con. 
tend that the plaintiffs ought. to haye been. 
made liable for their shares of the debts 
alleged by the defendants to be family: 
debts and also of the expenses alleged to. 
have been incurred by the defendants ont’ 
of their own pocket for the marriage 
expenses of “their step:sisters.: Both the. 
lower Courts bave found that the marriage 
expenses were incurred out of the profits of the e 
plaintiffs’ shares in their father’s properties. 


H 


,. 
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and that the alleged family 
do not exist or were nct incurred for 
purposes binding on the plaintiffs. These 
are findings of fact which are binding upon 
us in second appeal. Further, the learned 
District Judge says that “the findings of 
the District Munsif as to the debts were 
not seriously attacked" before him. These 
second appeals, therefore, are dismissed with 
costs. 


debts either 


The two remaining Second Appeals Nos. 2275 
and 2977 are directed against the award to 
the plaintiffs of their shares in two sums of 
Rs. 1,000 and Rs. 900, which were received 
by the defendants Nos. 1 and 2 from the 
mortgage-debtors cf their father in 1904 
and 1909 respectively. The attack is based 
on three grounds:— 


(1) That asthe plaintiffs did not claim 
apy shares in the amount of Rs. 1,900 in 
their plaints as originally framed but 
claimed only shares in certain immoveable 
properties alleged to have been purchased 
with the aid of the Rs. 1,900, the lower 
Appellate Court was wrong in allowing the 
plaints to be amended by claiming a share 
in the sums themselves and in awarding 
such shares (the plaintiffs having failed to 
prove that the immoveable properties were 
purchased with the aid of the Rs. 1,900). 


(2) That evenif the amendment were 
properly allowed, the lower Appellate Court 
ought to have granted to the defendants 
Nos. 1 and 2 a further opportunity to 
meet the plaintiffs’ case after such amend- 
ment. 


(3). That the plaintiffs’ claims for shares 
in the sum of the Rs. 1,900 are barred by 


limitation. 


I think there is ‘nothing in the first two 
contentions. The amendments were, in my 
opinion, rightly allowed (Order VI, rule 17). 
The defendants Nos. 1 and 2 in the 12th 
paragraph of their written statement 
contended that much more than the value 
of the plaintiffs’ shares in these amounts 
and im the other properties of their father 
had been spent for the plaintiffs. The 
11th issue also was framed on this plea of 
the defendants and they let in all their 
‘evidence on that issue. I agree with the 
remark of the lower Appellate Court that 


“ib was quite open fo thêm” (that is, the 
defendants Nos. land 2) “to have shown 
already what they did with these moneys 
and I am afraide it would be nothing but 
a direct incitement to perjury if I allowed 
them to adduce fresh evidence at this 
stage.” 

Coming to the ¢hird ground of attack, so 
far as the Rs. 900 received by the défend- 
ants Nos. 1 and 2 in 1909 is concerned, 
the suits cannot be barred by limitation 
as they were brought in 1911. Mr. Deva- 
doss, therefore, fairly admitted during the 
concluding portion of his argument that his 
plea of limitation should be confined to the 
sum of Rs. 1,000 received by the defendants 
Nos. 1 and 2 in 1904. 

As regards this sum of Rs. 1,000 the 
Full Bench decision in Khadersa, Hajee Bappu 
v. Puthen Veettil Aytssa Ummah (1) is 
binding upon me. The following observa- 
tions occur in that judgment: "In the case 
ofa Muhammadan dying intestate, the 
estate is at once vested in the heirs as 
tenants-in-common’’......666 + .." The answer 
to the question referred” (namely, what 18 
the Article applicable to a suit by one of 
several Mubammadan heirs for a share of 
the  intestate's shares) “must be that 
Article 190" is the Article applicable 
“when the property is moveable property.” 

Article 120 provides a period of six years’ 
limitation fora suit for which no period 
of limitation is provided elsewhere in the 
First Schedule (which First Schedule relates 
to suits) and the time from which the 
period begins ta run is mentioned as “when 
the right to sue accrues.” , 

The next question, therefore, which has 
to be considered is whether the right of 
the plaintiffs to sue their Mussalman co- 
heirs for their (the plaintiffs’) share of the 
intestate’s properties accrued within six years 
of this suit. If the phrase “the right to 
sue accrues” be interpreted as meaning 
“the right to sue first accrues”, there can be 
no doubt that the plaintiffs’ right to recover 
their shares in the Rs. 1,000 ` accrued in 
1904 as soon as the defendants Nos. 1 and 
2 received the money from the debtors and 
the present suits brought in 1911 would, 
therefore, be barred. 


(1) 6 Ind. Cas. 50; 34 M.511; 20 M. L. J. 288 8 M, 
D. T. 4; (1910) M. W. N. 447. 
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(2), Mookerjee, J., says at page 76, 
“if we are called upon in any concrete 
:case to decide the question” (namely, 


whether the provisions of *the Limitation 
Ast do or do not apply to suits for partition, 
„administration, construction of Wills, public 
charities, and apportionments of rent), “ ‘we 
might possibly Bold that such suits are not 
beyond the scope of the Limitation Act, 
but that in each case, the right to sue accrues 
every moment during the whole of the time, 
ihat the right to the property continues to 
exist; for instance, the liability to be 
partitioned is one of the incidents of joint 
property and aco-owner has the right to 
sue for partition at every moment of the 
whole period during which he continues to be 
co-owner. Indeed, it has been held in more 
than one case to be found in the books 
that Article 120 and section 23 may have 
to be simultaneously applied to determine 
“whether or not a suit is barred by limita- 
. tion.” These observations are, no doubt, 
obiter for the question, which had to be 
: decided in that case, was whether a declara- 
: tory suit brought more than six years after 
the denial of the legal character sought to 
. be declared by the suit was barred or not; 
and it was held that where the suit is based 
on & wrorg or injury which is in the nature 
of a completed act, that is, where the wrong 
is not a continuing one in the eye of the 
‘law, limitation begins to run from the date 
of the wrong and the question whether the 
right to sue is a continuing cne is irrelevant. 
However, it isclear from that case that 
the learned Judges did make a distinction 
between suits for partition, administration 
and the like suits which do not necessarily 
arise out of any wrongful act on the part 
of the defendant and other suits which are 
necessarily based upon sucha wrong. In 
the former class of suits, the right to sue 
accrues day by day so long as the right 
to the suit property exists. In the recent 
case of Marian Beeviammal v. Kadir Meera 
Sahib Taragan (3), decided by Sankaran 
Nair and Oldfield, JJ., the following remarks 
occur: "The defendants having taken up 
possession of the property as tenants-tn- 
commo, they must be deemed to have been 
(2) 10. L. J. 73 at p. 76. 
(3) 29 Ind. Cas. 275, 
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in possession of such property on behalf 
of themselves and of the plaintiff and. it 
lies on them to show that so far as the plaintiff 
is concerned, the character of their possession 
was changed six years before the date of their 
suit.” That was a similar case to the case 
before us and the learned Judges held that 
the plaintiffs’ claim was not barred, though 
the moveables (namely, cash and sovereigns 
of the value of more than Rs. 25,040) 
in which she (the plaintiff) claimed a 
share had: come into the defendants’ 
(co-heirs’) hands more than 20 years before 
suit. 

This question of limitation is not, however, 
at all free from difficulty. The Allahabad 
High Courtin the case reportedas Abdul 
Gaffar v. Nur Jahan Begum (4) has taken 
the view that Article 62 applied to a similar 
case. [See also Arinina Bibi v. Najm-un-nissa 
Bibi (5)] But Ithink I am bound by the 
decision of Khadersa Hajee Bappu v. Puthen 
Veettil Ayissa Ummah (1) and Marian Beevi- 
ammal v. Kadir Meera Sahib Taragan (3). 
I would, therefore, hold that the claims of 
the plaintiffs for their shares in the 
Rs. 1,000 are not barred by limitation. 
The result is that these two Second Appeals 
Nos. 2275 and 2277 should also be dismissed 
with costs. 

Coming to the memoranda of objections, 
we must accept the finding by the lower 
Courts that the houses on the sites in 
Schedule I were built with the self-acquired 
funds of defendants Nos. 1 and 2 and that the 
plaintiffs acquiesced in the erection of the 
buildings found on that site. 


The objections are, however, maintainable 
in so far as they attack the vague reference 
in the District Munsif’s decree to the Parti- 
tion Act. The decree in each suit says 
that “as regards house-sites in Schedule 
J, steps be taken under the Partition Act, 
IV of 1£93, in execution." What precise steps 
were intended to be taken, or directed to 


be taken, is not clear. In the Munsif’s 
judgment, the following vague words 
occur: “Under these cireumstances and 


especially as the defendants Nos.1 and 2 
own more than a half share in the items” 
(that is, the house-sites in Schedule I), 


(4) 29 Ind. Cas. 347; 13 A. L. J. 686; 37 A. 434, 
(5) 27 Ind. Cas 712; 37 A. 233; 13 A. L. J, 256. 
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Sand it: is inconvenient to. divide the 
sites: ‘after removing the buildings, I 
idecide.to take action under the Partition 


Act; as requested by the learned Vakil 
:for.the defendants Nos. l'and 2." The 
;Partilion Act contains only 10 sections. 


The provisions of the Act empower ‘a Court 
‘to direct :a sale of properties sought to be 
divided if.a-division’ of the proporty itself 
vby-metes.and bounds cannot reasonably or 
conveniently. be" made. It seems to me 
‘that ..in. this case, 
calone without the houses 
to further litigation between the purchaser 
_at‘such.a.sale and the defendants Nos. 1 
-and 2.and that it.is not the most convenient 
‘way. of effecting partition. But the Civil 
:Procedure Code in Order XXVI, rule 14, 
«clause 1, empowers the Court to -authorise 
«the Commissionér, who is appointed before 
sa final decree for partition is passed, to 
-award sums to be paid to one or more of 
..the sharers for the purpose of equalising 
.the value of the shares. ‘Order XX, rule 
18, clause 2, further empowers the Court in 
.its preliminary decree to .give such further 
. directions as may be required to effect the 
most equitable partition. I would, therefore, 
.modify the decrees of the lower Courts in 
Suit No. 259 of 1911, by omitting the clause 
n “that as regards the house sites in Schedule 
.l, steps be taken under the Partition Act, IV 
of 1893, in execution, and by substituting 
:for the clause ‘and the plaintiffs do recover 
14/48th share of the value of the house sites 
. above said" the following, namely, 
Commissioner to be appointed before the 
final decree is passed be authorised to award 
14/48th share of the value of the house sites 
“in Schedule I to the plaintiffs for the purpose 
‘of equalising ` the value of the shares, 
‘allowing the defendants Nos. 1 and 2 tc 
take the sites themselves exclusively." A 
similar modification with the necessary 
variation -as tothe fractional share will be 
“made in the decree in the other suit. There 
“will be no order as to costs in the memoranda 
^ of objections. 
. NAPIER, J.—I agree. I think ‘that we 
'"mustgive a broad construction to the words 
"right to sue accrues” in an “omnibus” 
Article like 190. The specifie Articles 
contain various different starting points 
of limitation and doubtless if the Legis- 
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“a sale of the sites . 
"would lead only . 


"that the . 


[1916 
' | 
lature’  had' succeeded, in providing for 
every class of suit, words more suited >to 
each suit would have been used. and not 
this general language. In this case we are 
entitled to tr€at this right as a continuing 
right to sue from day “to day. “Any other 
construction would work . the’ greatest in- 
jnstice. : : T | 

““Appeah dismissed;? Decree mogified. - 


CALCUTTA HIGH: COURT. , 
First Civi, Arrear No. 278 Or 1915. 1 
: Nevember 24, 1915. MEN 

' Present:—Mr. Justice Richardson and 
‘ Mr. Justice Imam. i 


MEJAJENNESSA BIBI—Deren DANT 4 


— APPELLANT 
VETSUS G hi 
SHEIK DIDA RY—Prawrirr— 
' RESPONDENT. : k 


"Civil Procedure Code (Act F of 1908), s. 115, O. 
XLI, r. 10, cl. (2)—Appeal rejected—Appeal to 
High Count, whether lies fróm an order refusing to 
set aside an order rejecting appeal—Revision, whether 
lies from refusal to review. ^ 

No appeal lies from an order refusing to set, aside 
an order rejecting an appeal under Order XLI, rule 
10, M Enel (2), Civil Procedure Code, 1908. Tp. 88, 
col. 1 

Firozi Begam v. Abdul Latif Khan, 30 A, 143 
A. W. N. (1908) 53; 5 A. L. J. 109; 3 M. L. T. 221 
approved., 

A High Court ought not to interfere" in revision 
with the order of a lower Appellate Court determin- 
ing that in its view.there.was no good ground :for a 
review of its order rejecting an appeal under Order 
XLI, rule 10, clause (2), Civil Procedure Code, 1908. 
[p. 88, col. 1.1 

Semble.—An application for restoration of an'appenl 
rejected under Order XLT, rule 10, clause (2), Civil 
Procedure Code, 1908, may be treated as an applica- 
tion for review of the order rejecting the appeal. 
[p. 87, col. 1.] 


Appeul against the order of the District 


Judge of Dacca, dated the 16th of Maréh 
1915. i 
Babu Rajendra Chandra Guha, for the Ap- 
pellant. 
Babu Surendra Nath Guha, for the Re- 
spondent. 


JUDGMENT.—This matter arises out óf 
an appeal which was filed in the lower 
Appellate Court on the 9th September 1914. 
On a subsequent date the  respondermt 
applied that the'appellant should be directed 


"to give security for costs and, on the 20th 


November 1914, an order was made 
requiring the appellant to furnish security 


` 
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‘forthe costs which had been incurred.in the 
first.Court -and the -costse-which might be 
‘incurred in the Appellate .Court. This 
security was .directed ‘to be furnished by 
dhe 30th November 1914. * As the learned 
:Jadge of the Court below observes in his 
«order ,of.the 16th March 1915, *practically 
„six .extensions .of the time were given to 
the appellant to furnish the .security 
‘required from him. However, the security ~ 
"was not furnished and on the 4th January 
1915, the Judge passed an order which is 
in effect .an order rejecting the appeal 
under Order XLI, rule 10, clause (2), Code 
of Civil Procedure. Then on the 18th 
February 1915, the appellant presented an 
application for the restoration of the 
.&ppeal:ito the ‘file. That application, the 
learned Pleader who now appears for the 
appellant argues, is to be treated-as an appli- 
cation for review of the preceding :order of 
the 4th January 1915. So far. we :may agree 
with him. Unfortunately the learned 
District Judge on-the 5th February 1915 
without notice to the respondent passed an 
order restoring the appeal on -condition 
‘that the appellant deposited the security 
‘demanded in cash. The requisite amount 
'wvas afterwards deposited, and on the 13th 
March; the appeal came on for hearing. On 
shat day the respondent challenged the order 
-of.ithe 5th February on the ground that it 
had been made without notice to him; The 
‘darned. Judge held; by the judgment com- 
plained: of dated the 16th March, ‘that this 
-contention was correct -and regard being 
-had.'to the terms of the first proviso of 
rule :4 of Order XLVII, Code of Civil 
"Procedure, we are unable to say that the 
wiew taken‘ by the learned Judge was wrong. 
“The position there is that the order of 5th 
- February 1915 is not binding on the 
respondent. ‘The argument on behalf of 
the appellant -on that state-of things comes 
Xo this that if the order is to be vacated as 
can order not binding.on the respondent or 
-isito ‘be ‘treated as null and void, he is 
entitled to a proper order on his application 
dated the lst February 1915. He contends 
that the learned District Judge in the order 
of the ‘6th March did not deal with the 
merijs but merely decided that he had no 
power to review the order of the 4th January 
1915-after that order had once been made 
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and that that view was inconsistent "with 
the decision of the Privy Council ‘iñ, the 
case of Balwant Singh v. ‘Daulat Singh 
(D. Reading the order as a whole, chow: 
ever, ir does not appear ‘to us that the 
learned Judge intended to say that he had 
no power to review an order made ‘under 
Order XLI, rule 10, clause (2), Code of Civil 
“Procedure. ln every case of course the 
power of a Court to review an order depenüs 
upon the  cireumstances of the ease; that 
is to say, the circumstances may be such 
in a particular case that no application" for 
review can be successfully made. In’ siéh 
a case itis possible for the Judge to say 
that he has no power to review the order, 
not because the jurisdiction is lacking “but 
because there ‘is no ground on which an 
order for review can be properly made. 
It seems to us that it was in that sense that 
the learned District Judge referred to his 
power of review in the present case. The 
conclusion at which he seems to have 
arrived is that he could find no good ground 
for reviewing his order of the 4th January 
1915. If that is the conclusion to which 
the learned District Judge came, it is 
a sufficient answer to the contention: that 
no order has been passed .on the merits of 
the application of the lst February 1915. 
The learned *Distrie& Judge clearly had 
that application in his mind when he said 
that no reasons had been’ suggested before 
him for holding his order rejecting the 
appeal wrong in any way .or liable to 
review. If the application of the Ist 
February 1915 was not explicitly mentioned, 
the order made on the 16th March 1915 
was in substance an order determining that 
there was not good ground for acceding 
to that application. In that view of the 
matter, it is impossible tous now to make 
an order in the appellant s favour. The 
case comes to us in two ways. An appeal 
was filed on the 16th March 1915 and at 
the same time a Rule was obtained from 
this’ Court upon the respondent to show 
cause why the order referred to should 
not be set aside. The appeal is clearly 
from an order refusing to cet aside an 
order rejecting an appeal under Order XLI, 
rule 10, clause (2), Code of Civil Procedure, 
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That no appeal lies from such an order 
was decided by a Bench of the Allahabad 
High Court in the case of Firozi Begam v. 
Abdul Latif Khan (2). We see no reason 
to differ from the view there taken and 
the ‘appeal is accordingly dismissed. As 
to the Rule, if the order of the 16th 
March. 1915: is, as in our opinion it is, 
‘an order determining that in the view of 
the District Judge there was no ground 
fora review of the order of the 4th 
January 1915, it is clearly an order with 
which this Const ought not to interfere 
in the exercise of its révisional jurisdiction. 
The Rule must consequently be discharged. 
We Taake no order as to costs -either .in, the 
appeal or in the Rule. 
-. Appeal dismissed; Rule discharged. 

^ (9) 30 A.148; A. W. N. i. (1908) 58; 5 A. L. J. 109; 

3 M. L. T. 221. 
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PUNJAB CHIEF COURT. 
First Civin APPEAL No. 1726 or 1913. 
May 15, 1915. 
ji Justice Chevis and 
Justice Shadi Lal. 

HARBHAJ MAL—DEFENDANT— 

ÅPPELLANT 
versus 

-DIWAN CH AND— Prater — 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. ‘120 — Award, 
suit on, limitation for—Award not signed by parties, if 
binding. ] 

A suit based on anaward is governed by Article 120, 
and not Article 118 or 115, of Schedule I of the Limi- 
tation Act. [p. 89, col. L] 

An award even in the absence of the signatures of 
` the parties, is binding on all who had agreed to 
make reference to arbitration. [p. 89, col. 1.] 

First appeal from the decree of the Sub- 


ordinate Judge, First Class, Amritsar, dated 


the 31st July 1913, decreeing the claim in | 


part. 
Bakhshi, Tek Chand and Lala Manak Chana, 
for the Appellant. 
Mr. Monohar Lal, for the Respondent. 
JUDGMENT. 


Cnuzvis, J.— The parties in this case are 


rothers owning property in Calcutta and 
mriisar. They fell outon thé death of their 


' largely on that award. 
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father, and appointed’ an arbitrator who 


The present claim is based 
Plaintiff sues now 
for Rs. 5,355-9-6 and the lower Court has 
given a decree or Rs. 1,044-14 0 and pro- 
portionate costs. The defendant appeals, and 
the plaintiff bas filed cross-objections. (Stamp 
on the amount claimed in cross: objections, viz., 
Rs. 2,345-8 0 has been madé up.) 

Fall details of the claim and of the facts 
of the éase have been given in the judgment 
of the learned Subordinate Judge, and it-is 
unnecessary to repeat them. It may be noted 
thatthe plaintiff's claim is. made up of the 
following eight items: me Kas 


gave an award. 


; Rs. A. P, 

(a) 615 12 0 disallowed _ by” the 
lower Court. 

(b) 606 0 0 Rs. 298 allowed. 

(c) 1,607 10 6 disallowed. 

(d 701 0 0 allowed. 

(e) 4514 0 allowed. 

(f) 170 0 0 disallowed. 

(g) 1,284 4 0- disallowed. 

(h) 325 0 0 disallowed. 


Neither side attacks the findingas regards 
items (e) and (f). The finding on each of 
the other items is attacked by one or 
other or by both parties, and we shall 
have to deal with each of these items sepa- 
rately. 

The first point to consider, however, is the 
general one, whether the laii so far as 
it is hased on an award is within time. The 
award is dated 8th December 1906, the suit was. 
filed on 4th August 1912. The lower Court 
relying on Sornavalli Ammal v. Muthayya 
Sastrigal (1) holds that Article 120 of the 
Schedule to the Limitation Act applies. For 
the defendants it is urged that as the 
parties both signed^ the award, it is not only 
an award, but also an agreement, and that 
Article 113 or115 applies. Appellant’s Counsel 
owns that Radha Kishen v. Delhi Oloth 
and General Mills Company (2) is authority for 
holding that where the award is not signed 
by the parties Article 120 applies. But he 
points toe a remark on page 125 of this 
ruling, where we read: “It is possible that, 
if the parties sign the arbitrator’s award in 

(1) 23 M. 592; 10 M. L. J. £08. 

(2) 16 Ind. Cas.-804; 32 P. R. 19:3; 265 P. W. R. 
1912; 259 P. L. R. 1912. 
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token of their acceptance and thus merge 
ihe award’ into af new contract between 
themselves, the claim might be regarded as 
one for compensation for breach of contract 
within the meaning of” Artigles 113 and 115. 
Counsel also quotes Kuliip Dube v. Mahant 
Dube (3); That ruling, however, does not 
seem to us to help him. What was there 
held was that the particular suit before the 
Courf was not a suit for specific performance, 
and that Article 113 was not applicable, but 
that ether Article 116 or 120 was. Which 
of the two applied was left unsettled. In 
fact, as Counsel admits, there is no ruling 
which lays down that an award blossoms 
into a contract when signed by the parties. 
Counsel can only point to certain remarks 
which he owns are obiter dicta. We see no 
sufficient reason for regarding the award 
as anything higher than an award. For 
the partiés to sign an award is satisfactory to 
all concerned, as giving all a confidence that 
all will act up to the provisions of the’ 
award honestly, but even in the absence of 
such signature, the award is binding on all 
who agreed to refer to - arbitration. We con- 
sider, therefore, that Article 120 applies to 
the case so far as it is a claim based on the 
award, 

Turning now to the frst item ' of 
Rs. 615.12-0, which has been disallowed by 
the lower Court, the plaintiff disputes the 
lower Court's findings in cross-objections. 
The details of this sum of Rs. 615-12-0 
are to be found on page 7 of the paper- 
book. Plaintiff's Counsel gives up the claim 

' except as regards the third item to be 
-found on page 7, viz., an item of Rs. 508-6-0 
and out of this item he only claims Rs, 365-14 
as..a short realization from the Raja of 
‘Garipur. Bat on its being pointed ont 
to him that the award says ‘that if plaintiff 
realizes from the Raja any amount less than 
‘what is stated in the award the defendant 
shall’ pay half the deficiency (see page 30, 
‘line 9), Counsel limits his claim to only à 
"of Rs. 965-:4 0. On page 74 is to be found 
the Raja's evidence. The answer to clause 
4 clearly shows that there was a short 
realization of *s. 305-14-0. For’ defendant 
it is urged that the Raja knows nothing 
"personally and his Diwan should have been 
'exam!ned. But the Raja gives evidence 


- (8) 11 Ind, Cas. 705; 34 A. 43, 8 À; L. J, 1138. 
| / 
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based on a record of the accounts kept by 
his Diwan, and the Diwan would not show 
in this account less than he actually paid 
to creditors, for to do so would meana 
personal loss to himself. The defendant 
could have examined the Diwan had he 
thought fit to do so. Then it is urged 
that plaintiff should  haye recovered the 
foll amount of his bill from the Raja. 
But it is not always easy to recover in 
fall from Rajas. We have no doubt 
plaintiff got as much as he could, and as 
there is na proved deficiency of Rs. 365-14-0 
we consider defendant must pay half of 
this sum, z.e., Rs. 182-15-0 as provided in the 
award, 


The next item ia one of Rs. 606 out of 
which the lower Court has allowed Rs. 298. 
Here both sides attack the finding of the 
lower Court. 


The items making up a total of Rs. 606 
are to be found on page 8 of the paper-book. 
(It should be noted that the fifth item is 
here shown as Rs. 40 realized from Bhawan 
Mohan Rai, but the correct amount should 
be Rs. 43-8.) The lower Court has allowed 
the first item of Rs. 298 only, an item 
said to have been realized from Lachmi 
Narain. The evidence of Lachmi Narain 
(page 67) shows that the firm of which plaint- 
iff and defendant were members got a decree 
against him, and that he paid the amount 
to one Babu Sri Krishna Chatterjee, 
Pleader. The certificate printed on page 34 
of the paper-book certainly shows that it 
was Kesho Das, defendant’s son, who got 
the decree against Lachmi Narain trans- 
ferred to Kendrapara for realization and no 
doubt Babu Sri Krishna Chatterjee realized 
the money there. But what Mr. Chatterjee 
did with the money is not shown. We do 
not suppose he stole it, but the proof that 
it reached the defendant's hands is entirely 
wanting. Mr. Chatterjee has not been 
examined. It is further not proved that the 
decree was satisfied after the award, for the 
decree was transferred to Kendrapara in 
July 1905, some five months before the award. 
On what date Lachmi Narain paid the 
money to Mr. Chatterjee we do noteknow. 
Kesho Das, when examined with regard to 
this decree, shows (or pretends to show) a 
remirkable ignorance or forgetfulness, and 
we do not feel inclined to trust too much to 
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him, but at all events there is nothing in his 
-evidence to prove that he or his father even 
.gott this money. 


. "Plaintiff lodges cross-objections, urging 
"that the full decree agains$ Lachmi Narain 
was Rs. 760-10-6 (see details of the decree 
"given in the certificate on pages 34 and 35) 
“ont of which, according to the award plaint- 
“Hf was to get Rs. 488.8 and half the 
"remainder. So plaintiff claims Rs. 326--3 
‘more on account of this decree in addition 
‘to the Rs. 298 allowed by the first Court. 
‘But .as we find that, though itis proved 
that Lachmi Narain paid the money to 
"Mr. Chatterjee, there is no proof that it 
ever reached defendant’s hands, we must 
‘disallow this part of the claim altogether. 

Plaintiff in  cross-objections claims a 
further sum of Rs. 43-8, urging that 
according to the award he had to get a sum 
cof Rs. 158-4 from one Bhawan Mohan Rai, 
out of which he only got Rs. 114-12. (For 
‘evidence of Bhawan Mohan Rai, see page 62.) 
"Bat why plaintiff realized less than the full 
‘sum is not explained. If he remitted part 
of the claim, as is often done by creditors, 
-how can defendant be held liable? 

With regard to this part of the case, 
‘therefore, 7. e, with regard to item (b) 
‘defendant succeeds and plaintiff fails, and 
‘we shall disallow the claim to item (b) 
an toto. 


Next comes item (4), a sum cf Rs. 701 
‘which the lower Court has allowed. This 
part of the case seems to us clearly within 
time. This item is claimed not on the 
award, but on account of a payment made 
by plaintiff of a debt owed jointly by plaint- 
iff and defendant. Here Article 61 
applies, and the claim is within time (see 
Punjab Loans Limitation Act). The debt 
in’ question is Rs. 1,007-10-6 of which 
plaintiff claims half, and adding interest 
the claim comes to Rs. 701. The plaintiff 
says the debt was one which was left by the 
father of the parties at his decease. The 
defendant, who appeals as regards this item, 
denies that the debt was due as stated. 
"With regard to this debt there is the 
evidence of Musammat Dhalli (page 62). 
‘With regard to this, defendant's Counsel 
contends that the debt .was not due by the 
father of the parties but was borrowed by 
plaintiff's wife Musammat Nihali, But one 
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woman often goes to another to borrow 
on behalf of her male relations. It is 
urged ‘on defendant's behalf that as there 
is evidence that the arbitrator (see page 65) 
went to enquire,about this debt it should 
have figured in the award Butthe award 
gives particulars only of debts due to the 
parties, not of debts due by the parties. 
The evidence of Musammat ,Dhalli is that 
plaintiff's wife took the money fdr her 
father-in-law, and the debt, or at least the 
payment of it, figures in the books of the 
firm. And the evidence of defendant on this 
part of the case (see page 71) seems very 
shaky; he does not deny that his father had 
an account with Musammat Dhalli, but 
pleads ignorance, and when confronted with 
an entry in the bahi says he cannot say if 
it isin his father’s handwriting. We think 
the lower Court’s decision on this part of 
the claim is correct and we can see no 
reason why plaintiff should not get interest, 
The award (paragraph 12) clearly provides 
for interest. 


Next comes the item of Rs. 45.14 allowed 
by the lower Court. This item defendant 
shad to pay, as provided by paragraph -19 
of the award (page 33). Defendant pleads 
that he has paid it. Defendant has no 
receipt but relies on the evidence of Manak 
Chand (page 81). But Manak Chand 
speaks of Rs. 26 odd being paid in cash and 


‘the rest being made up in furniture, whereas 


defendant (page 61) says he paid allin 
‘cash. Defendant says the receipts were 
sent to Madho. Parshad, the arbitrator, but 
Madho Parshad says he has no receipts. ; 

Here too we think the lower Court’s 
decision is correct. 


The next item is the claim for Rs. 1,284-4, 
disallowed by the lower Court. .Plaintiff 
claims this as half share. of property 
missing from the Calcutta shop. What 
apparently happened was that plaintiff left 
the goods in that shop in charge of defend- 
ant’s son Kesho Das, after valuing the 
stock. Some days later plaintiff had a lock 
put on the shop. Kesho Das, of co-rse, had 
a lock on all the time. Later on when the 
shop wa$ opened the stock was found 
deficient. This is plaintiff’s case, and he 
claims the value of half the defieiency. 
Plaintiff says he left Rs. 12,100 stock in 
the shop, and only got goods to the 
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extent of Rs..4,288 on - partition. But if 
there was a deficiency. as alleged, .how is 
defendant liable any more than plaintiff? 
The goods were left in charge of Kesho 
Das, and he would appear to be liable if 


anyone. If he made away with them why 
should the defendant be held liable? Kesho 
Das is defeudant's son, but the family 


was a joint Hihdu family, and it is notat 
all us that Kesho Das was agent for 
defendant more than for plaintiff at the time 
when plaintiff left the goods in his charge. 
No doubt Kesho Das acted as his father's 
agent later on at the partition, but that is 
another’ matter. It must be noted that 
defendant was not in Calcutta between the 
time when plaintiff left the goods there 
and the time when plaintiff had his ‘lock 
put on. We find no sufficient proof that 
defendant was liable for the alleged defi- 
ciency. 


The last item is Rs ‘325, which plaintiff 
‘claims as half the cash balance left in the 
Calcutta shop. The rokar bahi certainly 
shows this sum, but there is no proof as to 
what became of it. If this money was left 
in Kesho Das’s charge there is no proof 
that it found its way into defendants 
.hands. This part of the claim must fail 
along with the claim to the preceding item 
of Rs. 1,984-4. 


The result is that we allow the plaintif's 
‘cross-objections to the extent of Rs. 182-15 
‘and we allow the defendant’s appeal to 
the -extent of Rs. 298 and we reduce the 
decree to one for Rs. 929-13. The plaintiff's 
claim has failed to the greater part, and we 
-fail to see -why his decree should carry 
-eosts. The whole affair is a sad family 
-squabble ` which would kave been more 
-creditably settled out^of Court. We leave 
“the parties to bear their own costs in both 
- Courts. 

f {Appealipartly allowed. 
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MADRAS HIGH COURT. 
APPEALS AGAINST ORDERS Nos, 25 AND 32 or 
1914. 
; October 18, 1914. 
Present: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
IN A. A. O. No. 25 or 1914 
K. BALASUBRAHMANIA IYER— 
DEBENTURE ÜLarxaxT No, 28— - 
APPELLANT, 
In A. A. O. No. 320r 1914 
S. GOPALARRISHANA IYER ` 
Denentore ÜLAIMANT No. 20 — 
APPELLANT 
versus 3 
S. KANDASAMI PILLAI AND ANOTHER — 
PETITIONER AND OFFICIAL LtQvtpATOR — 
RESPONDENT IN BOTH. 

Companies Act iG FI of 1882), s. 68—'Officers of the 
Company, meaning of—Charge in favour of officers 
legality of —Floating security, nature of —Debenture. 
deed — Provision allowing Company to carry on business 
till happening of certain erent— Business, if automati- 
cally determines on happening of the event. 

A charge | created by the Directors of a 
Company on its assets when the Company is still n 
going concern is not illegal; but a charge created in 
favour of its own officers is void when not registered 
under section 63 of the Indian Companies -Act [ 
92, col. 2; p. 94, col. 2.] a 

Wright v. Horton, 13 A. C. 871; 66 L. J. Ch. 873; 5, 

R a 0. Uh, 873; 5 
L. T.782; 83 W. R. V7; 52 J.P. 179; Patent nas 
Machinery Company, Ex parte Valpy and Chaplin, 7 
Ch, Ap. 789; 26 1,1. 228: 20 W.R. 347: In ve South 
Durham Iron Company, Smiths case, ^1 Ch. D. 579, 
48 L. J. Ch. 490; 40 L, T. 574; 27 W, R. 845, followed. 

À person who ceases to hold any oflice at the timo 
of creation of a charge is not “an officer of the Com- 
pany” within the meaning of section 68 of tl.e Indian 
Companies Act and a charge created in his favour is 
not illegal. [p. 94. col. 2.) j à 

When a deed of debenture, aftor 
assets of the Company by way of a floating charo 
provides that notwithstanding such ebar. dig 
Company should have power to carry on business ‘and 
deal with the assets until the happening of a certain 
event, the right to carry on the business is not 
determined automatically by the happening of th 
event indicated but continues until the debenture. 
holder intervenes to show his desire that it should 
cease. [p. 93, col. 2.] 

Edward Nelson & Co., Ltd., v. Faber $ Co., (19 
K. B. 367; 2 L. J. K. B. 771; 80 L. T.21; 10 Sea 

, 


charging all the 


‘427; Evans v. Rival Granite Quarries Co, Ltd. (1910) 


2 K. B. 979; 79 L: J. K. B. 970; 54 S. J. 580. 98 m 

R. 5^9, followed. PA a 
It isof the essence of a floating securit i 

should remain dormant until the undertaking, gon 

licae à bea fons concern or until the berson in 

whose favour the charge is created inter, i 

98, col 1] a 
Government Stock and other Securities Ii 

Company v. Manila Railway Company, (1897) A.C en, 

66 L. J. Ch. 102; 75 L. T. 553; 45 W. R, 853 followed, 
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Appeal against the order of the District 
Court of ‘Tinnevelly, dated the 22nd 
December 1913,-in Execution Petition No. 42 
of 1913 in Original Petition No. 307 of 1911. 

Messrs. S. Srinivasa Atyangar and R. 
Narayanaswami Aiyar, for Appellant in C. 
M. A. No. 25 of 1914. 

Messrs A. Sundaram and S. Parthasarathy 
Atyar, for Appellant in C. M. A. No. 32 

14. 
5 A O. Padmanabha Azyangar, for the Re- 
spondents in both. 

These ‘appeals and appeals against orders 
Nos. 24 and 29 to 31 of 1914 coming on for 
hearing. on the 22nd and z3rd April 1915, 
and having stood over for consideration till 
the 30th April 1915, the Court (the. Chief 
Justice and Tyabji, J.) delivered the 
following 
' JUDGMENT. 

' - Warris, C. J.— These are appeals from an 
'order of the District Judge of Tinnevelly in 
Original Petition No.307lof 1911 in the matter 
of the winding-up of the Swadeshi Steam 
Navigation Company, Limited. By an order 
of the 27th April 1912 made in the winding- 


up, the District Judge had held that the 
eharges created hy a resolution of the 
Directors in favour of claimants Nes. 23 


and 16, the Secretary and Manager of the 
office of the Company, were not rendered 
invalid by the provisions of the explanation 
to section 68 of the Indian Companies 


Act, 1882, and that-they did not amount - 


to a fraudulent preference. The claimants 
then put in the petitions now under appeal 


for payment out of the assets of the 


amounts of their charges, when the debenture- , 


holders of the Company, whose rights as 
secured creditors had not been considered 
in the previous application, appeared and 
opposed the applications on tbe ground 
that their floating security had become fixed 
or crystallised and had attached on the 
assets of the Company before the creation of 
these charges. The District Judge having 
overruled these objections, the debenture- 
holders have appealed and have raised three 
contentions in support of their case. 

In the first place, they rely on the 
express provision of the debenture deed 


which, after charging all the assets of the - 


Company by way of floating charge and 
providing that notwithstanding such charge 
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the Company should haye power to carry 
on business and deal with the assets of the 
Company until default should have been 
made for six calendar months in the pay- 
ment of the frincipal, an event which 
admittedly happened, provided that from 
and after the happening of such default 
the liberty and authority hereinbefore given 
(to carry on business) Shall forthwith 
cease and determine and the charge created 
by this debenture shall and may be im- 


-mediately enforceable. 


In this connection it must be bornein mind 
that the right of the Company to create a 
charge of this kind is incident to its right 
to carry on business, and it is quite clear 
that no such charge can be created after the 
Company has actually stopped business or 
after the debenture-holder has intervened . 
under the powers reserved to him to stop the 
business by obtaining the appointment of 
a Receiver or petitioning for the winding- ` 
up of the Company. The difficulty arises 
when,às in the present case, the Company 
has been allowed to go on carrying on busi- 
ness and creating charges after the happen- 
ing of any of the events which determined 
its right to carry on ‘business. In cases 
of this kind the Courts have been dis- 
posed to hold, at any rate when the 
language of the deed admits of it, that 
the right to carry on business is not de- 
termined automatically by the happening 
of one of the events indicated, but con- 
tinues until the debenture-holder intervenes 
to show his desire that it should cease, as 
by applying for a Receiver. In Government 
Stock Investment and other Securities Company, 
v. Manila Railway Co. (1), Lindley, L. J., 
pointed out the hardship and injustice 
that must arise to third parties by the ' 
debenture-holders allowing the business to 
go on after the happening of the specified 
event and then turning round and treating 
all the transactions as void under the de- 
benture deed, and held that sucha result 
was so unreasonable and undesirable that 
in the absence of an express provision to 
ihat effect in that case, it ought not to be 
held to lave been in the contemplation of: 
the parties. On appealthe House of Lords 
in Government Stock amd other Secrities 


(1) (1895) 2 Ch. 553; 64 Tn. J. Ch. 740. 
Y 
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Investment Company, v. Manila Railway Co., 
(2) took the same view and Lord Mac- 
naughten laid down generally that it was of 
the essence of a floating security that it 
should remain dormant until the under- 
taking charged ceases to-be a going con- 
cern, or until the person in whose favour 
the charge is created intervenes. 

Thege was nô difficulty in applying that 
doctrine to the facts of that case, but 
there is more difficulty when, as in the deben- 
ture in Edward Nelson § Co., Ltd. v. Faber 
§ Co. (3), which is in terms identical 
with the debenture here except in a par- 
ticular which does not seem very material, 
it is expressly provided that on the hap- 
pening of a specified event the liberty and 
authority of the Company to carry on 
business shall forthwith cease and the 
charge created by the debenture shall and 
may be immediately enforceable. In this 
ease it would almost seem as if these words 
had been expressly inserted to take the case 
out of the decision in Government Stock and 
other Securttdes Investment Company v. 
Mantlu Railway Ov. (2) and to determine the 
Company's authority to carry on business 
automatically without any intervention of 
the debenture-kolders. The Courts, how- 
ever, lean strongly against such a conten- 


tion and Joyce, J., has rejected it in 
Edward Nelson $ Co. v. Faber § Co. 
(3), a decision which was not appealed 


against and has been since cited without 
commeut in some cases and most text- 
books, though it is omitted from the last 
edition of Buckley on Companies. In a 
still later case, Evans v. Rival Granite 
Quarries Oo., Ltd. (4), Fletcher Moulton, L. 
J., after referring to the leading cases as 
to the incidents of a floating security of 
this kind, observed that in allof the cases 
the Courts realised that it was impossible 
to come to any other conclusion than that 
it was intended to leave the Company free 
io carry on its business until the time 
arrived when the debenture-holders enforced 
their security upon the Company's assets 
and undertaking. And the learned Lord 
(2) (1897).A. C. 81; 66 L. J. Ch. 102; 73L. T. 558; 
45 W. R. 353. 
Ria) (1903) 2 K. B. 367; 72 L. J. K. B. 711; 89 L. T. 


21; 10 Manson, 427. 
(4) (1910) 2 K. B. 979; 79 L., J. K. B. 970; 54 S. J. 


680; 26 T. L. R. 609. 


r 
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-the terms of the 
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Justice went on to say, not without reference 
l cannot help thinking, to Nelson’s qase 
which had been cited in the argument, that 
though in the earlier cases the actual words 
of the particular document may have in- 
fluenced the Courts, it early became clear 
to the Judges that this did not depend on the 
Special language- used but upon the essence 


and nature of a security of this kind. 
On the other hand, Lord Justice Buckley 
in the same case seems still to have 
relied on the language of the document 
and speaking of the various ways in 
which crystallisation may happen and 
the security become fixed, he said: “A 


Receiver may be appointed, or the Company 
may go into liquidation and a liquidator 
be appointed, or any event may happen 
which is defined as bringing to an end 
the license to the Company to carry on 
business.” 

In this state of the authorities I hesitate 
to differ from the decision of Joyce, J., 
reinforced as it is by the observations’ of 
Fletcher Moulton, L. J., although it is not 
strictly binding on me 

As regards the second point, the appel- 
lants do not seem to have relied in the 
lower Court on the fact that the 
Company had stopped business before the 
granting of the charges and the evidence 
taken by the District Judge in the earlier 
case sufficiently shows that it had not. 

The third point is that the charges 
having been created in favour of officers of - 
the Company—one df them is Secretary and 
the other had heen appointed, by resolution, 
Manager of the Company's office—and not’ 
having been registered as required by seztion : 
68 of the Indian Companies Act of 1882, 
were not available to the claimants within the: 
meaning of the explanation‘to that section. 
This objection was taken by the liquidator ` 
in the earlier case and was overruled by’ 
the District Judge, now Mr. Justice Oldfield. 
It was again expressly taken in the lower 
Court in this case, but- was apparently 
view of Mr. Oldfield’s 
decision at an earlier stage. It is not’ 
expressly mentioned in the grounds of 
appeal to us, but as the facts are such 
as to bring the case prima facie within 
statutory provision we 
think we ought to enforce the provisions o£ ' 
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the section if they are applicable. The Com- 
panies Act of 1862, whilst providing penalties 
for failure to register mortgages and charges, 
did not provide that unregistered mortgages 
and charges should be void, but there were 
decisions that it would be inequitable to allow 
officers of the Company to enforce such 
charges when created in favour of themselves. 
The late Sir George Jessel criticised these 
decisions in several cases pointing out that 
they. imposed an additional penalty not 
warranted by the Statute and his view was 
finally upheld in 1887 by the House of Lords 
in. Wright v. Horton (5). At the time when the 
Indian Companiés Act of 1862 was being 
drafted and passed into law, the other view still 
prevailed and the Legislature endeavoured to 
give effect to it as nearly as possible in the 
words used in the decided cases. In Patent 
Bread Machinery Company, Ex parte Valpy and 
Ohaplin (6), Lord Justice James after observ- 
ing.that the mortgage was not void for want 
of registration went on: “But as it is the 
duty of the officers of the Company to see 
that every charge specifically affecting pro- 
perty of the Company, is registered, I am of 
opinion that no Director, Manager, or other 
officer of the Company, can avail himself 
of a charge which is not registered," and 


he applied the doctrine to a person who 
had acted as Solicitor to the Company. 
The same language was used by the 


Court of Appeal in In re South Durham Tron 
Qampany, Smith’s sase (7), where Sir Geurge 
Jessel interpreted the decisions as mean- 
ing that a Director, Manager or officer can- 
not avail himself of the security. These were 
all cases in which the officer had taken 
8- charge in respect of advances made 
by him to the Company and not for 
arrears of salary due to him. 

The explanation to section 68, which 
appears to be intended tc reproduce the 
ruling of Lord Justice James in Patent Bread 
Machinery Company, Ex parte Valpy and 
Chaplin (6), as far as possible in his own 
language, is as follows:— 

: “Omission to register under this section a 
morigage or charge does not render it inval.d. 


(5) 12'A.0. 371; 56 L. J. Oh. 873; 66 I. T. 782; 36 
W. R. 17; 52 J P. 179. 
' (6) 7 Ch. Ap 289; 26 L. T. 228; 20 W. R. 347 
*(T) 11 Ch: D. 579; 48 L.J Oh. 480; 40 L. T, 572- 97 
We R. 845. 
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de 
But the officers of the Company cannot 
avail themselves as such of a: mortgage 


or charge specifically affecting property’ of 
the Company and not so registered.” The 
words “as such” present some difficulty. 
If they mean “‘as officers of the Company," 
it is diffielt to see what is meant by 
officers of the Company availing themselves 
of a mortgage or charge’ as officers of 
the Company, unless it be that they cannot 
take such mortgages or: charges when 
they are officers of the Company which is 
what was laid down in the cases referred 
to. It is, I think, clear that the Legislature 
was anxious to reproduce not only the: 
substance, bat as far as possible the very 
language of the decisions and that this 
must be accepted as the meaning of the 
explanation. 

The only other point is whether both 
claimants were officers of the Company. 
The Secretary admittedly was. The other 
claimant denies that he was an officer of 
the Company within the meaning of the 
section, and although he would prima 
facie appear to be such, yet as he 
&"pears to rely on special facts which: he’ 
has not had an opportunity of proving, 
we have decided to call’ for a finding as 
to whether he was .an officer of the 
Company within the meaning of the section 
when he obtained the charge. Fresh evidence 
may be taken. The finding should be 
submitted in one month after the re-opening 
of the lower Court after the .mid-summer 
vacation. Seven days will be allowed for 
filing objections. 

The appeals against orders ' Nos. | 94 
and 29 to 31 of 1914 are alowed as 
against the 23rd claimant with costs. 

TYABJI, J.—I agree. 

[In compliance with the order contained 
in the above judgment, the District Judge: 
of Tinnevelly submitted the following 


FINDING.—  * X * * 
My finding is that claimant (if he 
ever was an officer of the Company) 


had ceased to be so at the time when the 


charge was created. No doubt 
order of “dismissal is not forthcoming, 
but Exhibit 1 shows that the ` Directors 
considered him’ to have left the Comphny's: 
service before January 1910. Admittedly he. 
had nothing to do with the .offse. after > 


a’ formal’ 


N 
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January Ist and Pxhibit B indicates that 
le was leaving’ it from*that date. 

Appeals’ against orders Nos. 25 and 
82 of. 1914 coming on for, final hearing 
after the return of the finding of the 
lower Court upon the issue referred by 
this Court for trial, the Court delivered 
the following . i 


« JUDGMENT.—We accept the finding 
und dismiss the appeals. Costs are not 
claimed. 


Appeal against order in favour of Secretary 
allowed; Appeal against order in favour of 
i Manager dismissed. 


: ALLAHABAD HIGH COURT. 

^. First Oik Appear No. 449 or 1913. 

a November 30, 1913. 

no  Present:—Sir Henry Richards, KT., 

` Chief Justice, and Mr. Justice Rafique. 

BANS, GOPAL AND oTHERS—PLAINTIFFS— 

APPELLANTS i 

Sa versus 

-SHEO RAM SINGH AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

? ` Mortgage— Cause of action— Limitation Act (IX of 

1908), s..-31— Regulation XVII of 1806, cl. 8. 
. A mortgage executed in 1566 forsix years contained 
a provision that the property mortgaged should not 
be transferred so long as any principal or interest 
remained unpaid and that if is was transferred or if 
the money'due to the morigagees was not paid, the 
latter without waiting for the expiry of the six years 
might bring a suit to recover principal and interest 
and might also get possession by completion of sale. 
A part of the property was transferred in 1867: 

: Held, that the cause of action arose in 1867 anda 
suit brought i in 1910 to enforce the right was barred 
by limitation. [p. 96, col. 2; p. 97, col. 1.] 
| First appeal from the decision of the Sub- 
ordinate Judge of Cawnpore, dated the 2nd 
Oetober 1913. 
` The Hon’ble Dr. Sunder Lal, for the Ap- 
pellants. 

i Mr. B: E. O'Conor (with him the Hon’ble 
Dr. Tej Bahadur Sapru), for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for foreclosure of a mortgage said to 
have been made on the 25th of February- 
1866., The principal sum alleged to have 
heen secured was Rs. 3,000. The interest 
claimed’ is Rs. 16,000: in all Rs. 19,000. 
The suit “was instituted: in- August 1910, a 


4 


he 
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few days before the expiration of the special 
period of grace allowed by section 31 of the 
Limitation Act, IX of 1908. This provision 
was passed in consequence of the injustice 
supposed to be likely to occur by reason of 
the desision of their Lordships of the Privy 
Council in the case of Vasudeva Mudaliar v. 
Srinivasa Pillati (1). There can be very 
little doubt that this enactment led to the 
institution of many doubtful mortgage suits. 
It is not alleged that from the date of the 
mortgage to the institution of tha suit any 
payment had ever been made upon foot of 
principal or interest secured by the.mortgage. 
The plaintiffs were unable even to produce the 
original mortgage-deed, but no question on 
this point is before us in the present appeal. 
The claim is at least an exceedingly stale 
one. The Court below has held the snit 
barred by limitation. The copy ^f the mort- 
gage, which has been allowed to be given in 
evidenre, will be found at page 7 of the 
appellant’s book in First Appeal No. 382 of 
1911. The translation is nct particularly 
accurate. It begins by & statement that the 
mortgagor has borrowed Rs. 3,000 and has 
mortgaged the property for six years under 
conditions specified therein. The first clause 
provides that interest on the Rs 3,000 at the 
rate of 1 per cent. per mensem should be 
paid every year in the month of Baisakh for 
six years. It goes onto provide that the 
mortgagor is to remain in possession and to 
pay the Government revenue.. Clause 3 deals 
with redemption. Clause 4 provides that the 
mortgagor may make payments on account 
of principal in the manner specified therein, 
Clause 5 provides that if after the expiry of 
the six years anything remains due to the 
mortgagees, the mortgagees may forthwith 
enter into possession of the mortgaged pro- 
perty and realise the principal and interest. 
Clause 6 provides that the property shall not 
be transferred so long as any principal or 
interest remains unpaid and that if it is 
transferred, or if the money due to the mort- 
gagees is not paid, the latter without waiting. 
for the expiry of the six years may bring a 
suit to’ recover principal and interest and 
may also get possession by “completion of 


M L. J. 444: 4A. L. J. 625; 9 
Bom. L. R. 1104; 6 0. L. J. 379; 110. W N. 1095; 34» 
I. A. 187 (P. 0); 2 M. D. T M. 


L. J. 444. 
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gale." The translation “possession by fore- 
elósure" is not strictly accurate. The real 
meaning is that the mortgagees will get the 
possession as that ofa purchaser. It will 
be seen from the terms of this mortgage that 
the purchasers were to remain in possession 
until some (one or more) of tbe events 
mentioned in the deed occurred. This mort- 
gage seems more like a "simple mortgage" 
within the definition of such a mortgage in 
section 58 of the Transfer of Property Act 
than a mortgage by conditional sale. Save 
for the words in clause 6, the mortgagor does 
not appear “ostensibly to sell” the mortgaged 
property, words which occur in the definition 
of a “mcrtgage by conditional sale” as defined 
in the same section. The appellants contend 
that they were never entitled to get pos- 
session as ‘owners’ of the property until 
they had taken proceedings under clause 8 of 
Regulation X VII of 1806, that they could not 
take any such proceedings until the expira- 
tion of six years from the date of the mort- 
gage, that consequently time could not 
possibly begin to run against the mortgagees 
until the year 1¢72, that as the law stood 
at that time (in the year 1872) they had 
12 years within which they might institute a 
suit for possession or take proceedings for 
foreclosure, that Act XV of 1877, Article 147, 
gave them aright to sue for foreclosure within 
60 years of the time of the money becoming 
due, that on the passing of Act IV of 1882 
(the Transfer of Property Act) proceedings 
under that Act for the realization of the 
mortgage debts were substituted for the pro- 
visions of clause 8 of Regulation XVII of 
1806, and that consequently their suit having 
been brought within the period prescribed in 
section 31 of Act IX of 1908, the suit was 
witbin time. 

We must mention here that both the 
events mentioned in the mortgage, which 
would give the mortgagee a right to "posses- 
sion as & purchaser," happened in the year 
1867. Part of the mortgaged property was 
transferred in July 1867, and as already 
mentioned, there has never been any payment 
on foot of principal or interest. The appel- 
lants éontend that this can make no difference 
and rely upon the decision of their Lordships 
of the Privy Council in Kishori Mohun 
Roy v. Ganga Bahu Debi (2). It is true 


(2) 28 d. 238; 221, A. 188 (P. C.). 
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in that case their Lomdships of the Privy 
Council held that* “the stipulated period” 
mentioned in section 8 of Regulation XVII 
of 1806 was the particular period mention: 
ed in the deed and that proceedings under 
that section could not be brought before fhe 
expiration of that period, even where there 
was a contract in the deed of mortgage mak- 
ing, without reference to redemption, the 
whole principal lent become due upon failure 
to pay interest at a certain time. We need 
hardly mention that the terms of the mort- 
gage in the present suit are wholly different. 
Under clause 6 the mortgagees were, in the 
events which have happened, entitled at once 
to bring a suit or get possession withont 
waiting for the expiry of the stipulated period. 
Furthermore, the condition that the property 
shall not be transferred was very different 
from a mere stipulation that the money should 
become due if default was made in the pay- 
ment of interest. The transfer of the pro- 
perty prejudiced the security. for the loan. 
We think that under the circumstances of this - 
case we must hold that time began to run in 
July 1867. Proceedings might then have 
been taken for possession in the Civil Court 
or for foreclosure under the Regulation with- 
in 12 years. 

In principle the circumstances of the 
present case seem to be undistinguishable 
from the case of Srinath Das v. Khetter 
Mohun Singh (3). In that case there was a 
mortgage, dated the 17th of November 1865. 
Proceedings had been taken under the 
Regulation in the year 1873 but only the 
mortgagor was served with the prescribed 
notices. The contending defendants who were. 
purchasers from the mortgagor bad not been 
served. Their Lordships state at pages 700° 
and 701 of the renort: "The inferences of fact 
which the Court is bound to draw from the 
evidence or the omission of evidence in the' 
case appear to their Lordships to be as follows: 
the foreclosure was, as against Hari Narayan 
perfect on or before the 3ist March 1873; 
the purchasers from him were not served 
with notice as required by the Regulation; 
they, therefore, remained unaffected by the 
proceedings, and the relationship of mortgagee 
and person entitled to redeem continued to 
subsist between Shama Sundari and *them;. 
the purchasers have continued in undisturbed 

(3) 16 C. 603; 16 I. A. £5 (P. C.); 13 Ind. Jur. 132; 
6 Sar. P. O. J. 815. i 


«V4. XXXII] INDIAN 
KRISHNA BHATTA v. UDAYAVAR SRINIVASA. 


possession since the time of their respective 
purchases; no interest has ver been paid on 
account of the mortgage debt; if any part 
of the principal hag been paid in respect 
of any of the plots, the latest payment 
was made in August 1866; therefore, if Article 
135 is the one applicable to the case, the 12 
years there allowed ran out in the month of 
August 1878 at the latest." 

Their Lordships were referring to Article 
135 of Act XV of 1877, That Article pro- 
vides that a suit by a mortgagee for 
possession of immoveable property must be 
brought within 19 years from the time 
when the mortgagor’s right to possession 
determines. The plaintiffs in the suit had 
been contending that Article 147 of the 
same Act wasapplicable to the case. That 
Article provides that a suit for foreclosure 
by a mortgagee might be brought within 
60 years from the time when the money 
became due. Itis quite clear that their 

. Lordships held that Article 135 was the 


: Article applicable. We think that the 
present appeal is concluded, by this 
authority. 


We may also refer to the cases of Shyam 
Chandra Singh v. Baldeo (4) and Ram 
Dawar Rat v. Bhirgu „Rai (5), where 
numerous rulings are referred to. We 
think that the cause of action accrued to the 
plaintiff in July 1867, and consequently the 
present claim was barred within 12 years 
from the expiraticn of that date. We 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 


Appeal dismissed, 
(4) 17 Ind. Cas. 467; 10 A. L. J. 522. 
(5) 15 Ind. Cas. 249; 10 A. Ju. J. 585. 
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Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Phillips. 
KRISHNA BHATTA. AND OTRERS— 
DEFENDANTS— APPELLANTS 
versus 
UDAYAVAR SRINIVASA SHAMBAGU 
AND OTHERS— DEFENDANTS— RESPONDENTS. 
Trusts Act (II of 1882), ss. 44, 45, 71, &'IG—Deod 
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of trust vesting management of temple in five trustees — 
Resignation of one, effect of —Suitby four, whether maine 
tainable—Death of one pending suit—Suit, whether can 
be continued by remaining three—Tender of mortgage- 
money not made— Interest, whether can be charged. 


A deed cf trust vesting the management of 
a temple in five trustees provided that suits on 
behalf of the temple must be filed by them jointly, and 
laid down the procedure for filling vacancies caused 
by the death or resignation -of any trustee. One of 
the trustees having resigned, the other four brought 
a suit on behalf of the temple and one other trustee 
died pending the appeal to the High Court: 

Held, (1) that the resignation operated as a valid 
discharge of the trustee from his duties, and there 
being no contrary declaration in the instrument of 
trast, the trust property passed to the others; [p. 98, 
col. 2; p. 99, col. 2.] e 

(2) that the suit instituted by the remaining four 
trustees was maintainable, no one having been ap- 
DET in place of the trustee who resigned; [p. 99, 
Col. 1. 

(3)that on the death of one of the trustees in the 
course of the suit, it could. be validly continued by the 
other three. [p. 99, col.” 2.] 

Santhalva v. Manjanna Shetty, 7 Ind. Cas. 754; 8 M. 
L. T. 213; (1910) M. W. N. 608; 20 M. L. J. 814; 34 M. 
J, distinguished. ,. 

Where there is no tender of the mortgage amount, 
interest is rightly chargeable. [p. 99, col. 2.] 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 49 of 1912, preferred against that 


‘of the Court of the Subordinate Judge 


of South Canara, in Original Suit No. 27 of 
1911. ] 

Mr. K. Ramanath Shenat, for the Appel- 
lants. 

Messrs. J. L. Rosario, K. P. Madhava Rao, 
and K. P. Dakshmana Rao, for the Respond- 
ents. ‘ 

This second appeal coming on for hearing 
on the 2nd and 3rd February 1915, and the 
case having been ordered to be proceeded. 
with without the legal representatives of the. 
4th respondent reported to be dead (wide 
Admission Court's order dated 13th Novem- 
ber 1914), the Court (Ayling and Tyabji, JJ.) 
made the following 

ORDER.—The objection taken before us 
is that the plaintiffs were not competent to 
sue on behalf of the temple under clauses 
16, 21 and 22 of Exhibit I, the award under 
which they hold the office of trustees of the 
temple. It is argued that these clauses 
entitle only a majority of the five trustees to 
sue. The clause relating to powers to sue 
is clause 21, which empowers a snit to be 
broughteven though some of the trusteef 
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are opposed to it, on the condition that the 
trustees unwilling to sue are made a party 
defendants. But clause 21 refers to clause 
16 and it is argued that by implication, unless 
the requirements of clause 16 are satisfied, a 
suit cannot be properly instituted. Assum- 
ing that this contention is correct, that clause 
16 applies to the institution of suits, we do 
not consider that its provisions are fatal 
to the present suit. Clause 16, in our 
opinion, provides 

(1) that if the trustees are unanimous 
their acts will bind the temple; 

(2) if the trustees are divided, then if the 
majority includes one of the senior muktessors 
the act of the majority will bind the temple; 

(3) if, however, one or more of the trustees 
who do not form such a majority as is above 
referred to choose to do any act against the 
consent of the other trustees, they shall do 
so at their own risk as to costs. 

The present suit, therefore, cannot fail 
merely because it is not instituted by such a 
majority. 

The next objection by the appellants is 
that in no case can a suit be validly institut- 
ed on behalf of the temple to which all the 
trustees are not parties (if not as plaintiffs 
then as defendants) and that unless there 
are five trustees, the temple cannot be pro- 
perly represented. It is admitted that at 
the time of the institution of the suit there 
were only four trustees as parties to the 
suit. Since the appeal to this Court was 
filed, another trustee (the 4th respondent) 
has died and we have now only three trustees 
before us. We think that it would be most 
convenient and just in the circumstances of 
this case toallow the respondents three 
mouths’ time during which they may take 
steps to have two more trustees appointed 
and made parties to this appeal. Should 
the respondents get such trustees appointed 
and made parties and should the trustees so 
appointed and made parties consent to 
be bound by the proceedings leading 
up to this second appeal, some of the 
formal objections taken before us may not 
be material. We do not express any opinion 
upon the effect that the addition of the fresh 
parties may have on the result of the appeal, 
but take the course to which we have referred 
if order to meet the appellants’ objection that 
unless there are five trustees to represent the 
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temple they cannosget a valid discharge. 

This second appeal again coming on for 
hearing on llth and 12th of October 
1915 after expfry of the time allowed for 
appointment of new trustees, and having 
stood over for consideration till this day, the 
Court delivered the following 

JUDGMENT. -The respdndents have not 
had additional trustees appointed for the suit 
temple,as provided in this Court's order of 3rd 
February 1915; and consequently the question 
of whether the temple is properly represented 
in this suit has now to be determined on the 
merits. 

Appellants raise two contentions (1) that 
the alleged resignation of the 5th mokéessor 
does not operate so as to discharge him from 
his duties as trustee, and 

(2) that even if the 5th defendant has 
ceased to be trustee, the temple cannot be 
represented by the remaining trustees alone. 

On the first point it is contended that in 
accordance with the principles of the Trusts 
Act IL of 1882, which admittedly is not 
applicable in this case, the resignation of the 
5th muktessor is invalid, and reference is 
made to sections 44, 45 and 71 of that Act. 
Under section 7i (c) a trustee may be dis- 
charged by such means as may be prescribed 
by the instrument of trust; paragraph 14 
(b) of the award (Exhibit I) clearly’provides 
for vacancies being caused by resignation. 
We can, therefore, see no reason why the 
resignation, which has been accepted in 
Exhibit F, should be invalid and should not 
operate as a discharge. 4 


As regards the second point, it is argued 
that unless there are five mokéessors in 
existence and impleaded in the suit, the 
temple cannot be properly represented, 
because the award or trust-deed prescribes 
that the number of trustees shall not be less 
than five. In support of this proposition, 
we are referred to Santhalua v. Manjanna 
Shetty (1). That case was decided entirely 
on the construction of the language of Act 
XX of 18683, and it was held that the pro. 
visions of sections 7 and 10 of that Act were 
obligatory and imperative, and that conse- 


quently when a Temple Committee consisted 
. 


(1) 7 Ind. Cas 754; 34 M. 1; 8 M. L. T. 213; (1910) 
M. W. N. 608; 20 M. L. J. 814. 
` 
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of three members, and one died, the remain- 
ing two members do not form a Committee, 
and cannot perform the functions of the 
Committee. This interpretation of the Act 
was dissented from in Raghunandan Ramanuja 
Das v. Bibhuti Bhushan Mukeriee (2), but we 
are not concerned with the interpretation 
of Act XX of 1863 in this case, and the 
appellañts’ Counsel relies upon the principles 
upon which Santhalva v. Manjanna Shetty (1) 
was decided and especially upon. the 
‘dictum of White, ©. J.: “The question 
whether provisions of this sort are obligatory 
and imperative or are merely directory must 
be determined with reference to the words 
of the particular enactment or the particular 
settlement in which they cecur.” Weare thus 
thrown back upon the language of Exhibit 
I and we can find no obligatory and impera- 
tive provision as to the minimum number 
of moktessors required to represent the temple. 
No doubt five mokteesors are appointed under 
Exhibit J, two first moktessors and three 
managing moktessors, and the procedure for 
filling vacancies caused by death or resignation 
is provided for [paragraph 14 (a) and (b)]. No 
provision is made for the possibility of the 
family of either of the first moktessors be- 
coming extinct and it is easily conceivable 
that thé election to a vacancy among the 
managing moktessors might be infructuovs. 
Ineither case the vacancy could, not be filled 
up under the provisions of Exhibit I and,:there- 
fore, it is difficult to suppose that the 
framers of Exhibit I intended that the mini- 
muni number cf moktessors should always be 
five and yet omitted to make proper provision 
for securing that number. No.doubt in para- 
graph 21, there is:a provision that a suit.must 
be filed by the five moktessors jointly, and an- 
other provision that, the five moktessors must 
join together and defend a suit against the 
temple. There is no .other passage in the 
award.supporting the appellant’s proposition 
that the temple-cannot be represented unless 
there are five. moktessors. . To read such a pro- 
vision into the award would. be productive of 
great inconvenience ‘and -difficulty and con- 
sequently we-do-not think that the language of 
paragraph 21 can be considered to be obliga- 
tory and imperative, but is merely directory. 
This béing so, the principle.of section 76.0f 


(2) 18 Ind. Cas. 147; 39 C. 304. 
` , 


the Trusts Áct isapplicable, and thatlays down 
that on the discharge of one of several do- 
trustees the trust survives and the trust pro- 
perty passes to the others, unlessthe instrument 
of trust expressly declares otherwise. : We, 
therefore, hold that the temple was properly 
represented in this suit. l 

A further objection is taken to the award 
of interest but it is perfectly clear, as found 
by both the lower Courts, that there was no 
tender of the mortgage amount and conse- 
quently interest is rightly chargeable, The 
second appeal is dismissed with costs. 


Appeal dismissed A 


MADRAS HIGH COURT, 
Firast-Civin APPEAL No. 217 or 1914. 
November 1, 1915. 

Present: —Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 
VUDATHU KAMALANABHAN AND 
ANOTHER— PrAINTIFFS Nos. 1 AND 9 
—APPELLANTS 

. Versüs : 
VUDATHU SATTIRAZU AND OTHERS— 
DEFENDANTS AND PrAIiNTIEFF No, 3— 


RESPONDENTS. 

Limitation Aci (IX of 1908), Sch. I, Art. 93— 
“Attempt io enforce a forged instrument’, meaning of— 
Application by a widow for succession certificate as heir 
to her deceased husband—Claim as legatee not set up— 
Application, whether an attempt. 

A person can be said to "attempt to enforce a 
forged instrament against the plaintiff" within the 
meaning of Article 98 of Schedule I of tho Limitation 
Act, only when he institutes proceedings in 
which the genuineness of the document ig directly 
put in issue and to which the person against whom 
it is sought to be enforced is a direct and necessary 
party. [p 10), col. 1.] 

An attempt to register a document cannot 
be treated as an attempt to enforce it against other 
person's rights. [p. 101, col. 1.7 

Achyut Rayapa Shanbhag v. Gopal Subbayya Shan. 
bhag, 30 Ind. Cas. 399; 17 Bom. L. R. 635, followed. 


A widow applied for a succession certi- 
ficate, basing her right to collect the debts due 
to her deceased husband expressly on the ground 
that-she was his widow and as such entitled to the 
certificate under the Hindu Law and-only incidentally 
mentioned a Will of her deceased husband, but 
did not base her right upon her position as a legatee. 
In a suit by the reversioners of the husband to declare ° 
the Will forged: 
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Held, that the mention of the Will in the petition 
was not an attempt within tbe meaning of Article 
98, Schedule I to the Limitation Act, 1908. [p. 101, 
col. 1.] 


Appealagainst the decree of the District 
Court of Gedaveri, in Origival Suit No. 12 of 
1912. 


FACTS.—Plaintiffs, reversioners to the 
estate of the husband of the Ist defendant, a 
widow, sued in 1912 in the District Court of 
Godaveri to declare that a Will set up by 
the widow as having been executed in her 
favour by her husband in 1907 isa forgery. 
The lst defendant, 4. e., the widow, pleaded 
that the suit is barred by limitation under 
Article 93 of the Limitation Act, having been 
instituted more than three years from the date 
of her application for a certificate of succession 
in which she made mention of the Will. 
The District Judge held that the mention 
of this Will in the certificate proceedings was 
“an attempt to enforce the Will against the 
plaintiff” within the meaning of Article 93 of 
Schedule I of the Limitation Act and dismiss- 
ed the suit. The present appeal is against 
that decree. 


Messrs. P. Narayanamurthi and P. Soma- 
sundaram, for the Appellants. 
Mr. T. Rangachariar, for the Respondents, 


JUDGMEN'T.— This case has unfortunate- 
ly been decided on & preliminary point and 
not tried on its merits. The result is that 
it has to go back to be tried over again. We 
know that the particular Judge in this case 
has a heavy district and is & conscientious 
officer and we do not suggest it has been 
done for the purpose of saving trouble. 

The point taken here was that this suit 
was barred by limitation. 'The suit was 
brought by the plaintiffs who were the next 
presumptive reversioners to the estate of one 
Virraju, deceased. He left a widow and 
the widow produced in due course of time 
a Will, dated 20th June 1907, purporting to 
convey absolutely the whole of Virraju’s 
properties to his widow. He died in August 
1907, and in October 1907 the widow applied 
under the Succession Certificate Act for a 
certificate to enable her to collect the débts 
owing to her deceased husband and in 
accordance with the machinery set up 
by the Act, she put in a petition stat- 
ing her pights to collect those debts and 


obtained a certifigate. "In her petition she 
sets out that she is the widow of the late 
Virraju and states that he has no heirs nearer 
than herself. «She concludes her petition 
for the certificate by basing her right, to 
collect the debts expressly on the ground 
that she is her husband’s widow and entitled 
as such to the certificatee under the Hindu 
Law. That takes up six paragraphs'in the 
petition and is very emphatic. In paragraph 7 
She sets out the Will or rather the effect of it 
and explains that under it she is the legatee of 
her deceased husband. Nowhere dces she base 
her right to collect the' debts due to her 
husband's estate upon her position as legatee. 
Although the question we have to decide 
does not turn upon what actually happened, 
nevertheless it may be observed in passing 
that in fact the District Judge declined to go 
into the question of the genuineness of the 
Will in the proceedings and gave the certifi- 
cate on the ground that under the Hindu 
Law she would be entitled to collect the 
debts. . 

Some time in 1908, she made a further 
application to have the Will registered and 
after contest and difficulty, the Will was 
registered in February 1909. Nothing further 
happened until 26th February 1912 when this 
suit was filed. The contention put forward 
by defendants is this. They say: that 
the suit is barred by limitation under’ Article 
93 of the Limitation Act, which enacts a 
period of three years’ limitation for suits to 
declare the forgery of an instrument 
attempted to be enforced against the plaintiff, 
The point from which time begins to run is 
stated to be the date of the attempt. The 
defendants’ case is that the institution by 
the widow of the proceedings in the District 
Court to obtain a suceession certificate 
must be treated as an attempt to enforce 
the Will against the plaintiffs. It has been 
observed in the course of the argument that 
it -was by mere accident that the plaintiffs 
appeared in these proceedings, because 
although mention is made in the petition of 
the existence of near relatives of the deceased, 
no machinery exists for compelling their 
presence unless the Judge in his discretion 
thinks that they ought to be there. He 
might in this case have thought that it was 
totally unnecessary to secure their presence, 
having regard to the capacity in which she 
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applied for the certificate. He did not tate 
that view. in faét, but* we think it was open 
to him to take that view. “Then the startling 
result would have been that an attempt 
against the plaintiffs right. would be one 
which the plaintiffs had no opportunity: of 
dealing with or meeting. The attempt 
contemplated by Article 93 of the Limita- 
tion Act must ebe something more than 
2 superfluous paragraph in a petition to 
administer the estate as & widow.: There 
is very little authority guiding us on 
the point. There is a decision of the 
High Court of Bombay reported as Achyut 
Rayapa Skanbhag v. Gopal Subbayya Shan- 
bhag (i), and what was clearly decided 
in that case was that an attempt to register 
a document cannot be treated as an attempt 
to enforce it against other person’s rights. 
That decision is no doubt correct, Actual 
registration of the document is not enforcing 
it. On the other hand, there is a decision of 
the Privy Council reported as Hurri Bhusan 
Mukerji v. Upendra Lal Mukerji (9) where 
analogous questions are dealt with, but the 
judgment is so concise that it is very difficult 
to draw satisfactory analogies for our guidance 
in the present case. What was decided in 
that case is this: that an adoption by a 
widow which would not have the effect of 
ousting the rights of the reversioner was 


not an attempt within the meaning of 
the 


section. Such an adoption being 
made in accordance with the mandate 
contained in a forged instrument was 


not an attempt to enforce such an instru- 
ment against the plaintiff. Their Lord- 
ships’ decision, it seems to me, was ‘that 


the mere ceremony of adoption cannot be, 


ireated as an attempt. The mere inser- 
tion of a paragraph in a document like 
this petition could not have any further 
effect. - 

We think that the appeal must be allowed 
and the case remitted to the District Judge 
for trial on the merits. Costs will abide the 
result, 


Appeal allcwed; Suit remanded, 
(1) 30 Ind Cas. 399; 17 Bom. L. R. 635. 
(2) 24 C. 1 at p. 7; 23 I A. 97 (P. C.).. 
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CALCUTTA HIGH COURT. 
.APPEALS FROM ORIGINAL ORDERS Nos. 345, 
346, 348 ann 399 or 1915. 
December 14, 1915. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
In No. 345 
TAMIJUDDI SHEIKH-—Oerosrre PARTY — 
; APPELLANT 
' Ix No. 846 
ABDUL KARIM AN» OTHERS— OPPOSITE 
PARTY— APPELLANTS 
In No. 348 - 
AINUDDI AND oraers—Oprositz PARTY—- 
APPELLANTS 
In No. 899 . 
NAWAB ALI BEPARI AND OTHERS— 
OPPOSITE PARTY— APPELLANTS 
versus 
Kumar SATYA SHANKER GHOSAL 
AND OTHERS— PETITIONERS— 
. RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLVII, 
v. 2--"Judge who passed the decree”, meaning of— 
Review—Jurisdiction 

The expression- “the Judge who passed the decree” 

in rule 2 of Order XLVII of the Civil Procedure Code, 
1908, means the Judge who has decided the case and 
not the Judge who has merely signed a decree after 
satisfying himself that it hasbeen drawn up in 
accordance with the judgment delivered by his 
predecessor. [p. 102, col. 1.] 
- Therefore, a Judge who merely signed a decree, 
which was in accordance with a judgment passed by 
his prédecessor, has no jurisdiction to review the 
decree and the fact that a review was granted by his 
predecessor which was set aside by the High Court 
on the ground that no notice was sent to the other 
party, does not validate his order. [p. 102, col. 2.] 


Appeal against the orders of the Special 
Distriet Judge of Tipperah, dated the 19th 
June 1915. 

Babus Bepin Behari Ghose and Mohini 
Mohan Chatterjee, for the Appellants, 

Mr. B. C. Mitter and Babu Ram Chandra 
Mitra, for the Respondents. 


JUDGMENT.—In these four appeals the 
question we have to decide is whether an 
application under Order XLVII, rule 2, for a 
review of a decree upon some ground other 
than the discovery of new and important 
matter or. evidence, or the existence of a 
clerical or arithmetical mistake, can, be 
made to a Judge who signed the decree but 
did not write or deliver the judgment in 
accordance with which the decree was drawn 
up. In other words, the point for determing. e 
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tion is the meaning of the expression “the 
Judge who passed the decree” in that rule. 
In our opinion these words undoubtedly mean 
the Judge who has decided a case, and not the 
Judge who has merely signed a decree after 
satisfying himself that it has been drawn up 
in accordance with the judgment delivered 
by his predecessor. 

It has been contended by the learned 
Counsel who appears on behalt of the re- 
spondents that the decree is non-existent 
until it is signed and that, therefore, 
the Judge who signed the decree must 


be held to have passed it. But once 
the decree is signed, it takes effect 
from the date of the judgment. The Judge 


who delivers the judgment expresses what 
the decree is and is responsible for its 
substance, while the signing Judge is res- 
ponsible only for its verbal accuracy. 
There is no straining: of language in saying 
that the former passed the decree which 
subsequently came into operation with re- 
trospective effect on the performance of an 
official act by the latter. The word “pass” 
has many meanings, but when used asa part 
of a legal expression it signifies "utter or 
pronounce judicially, e. g., pass sentence" 
[see the Oxford Dietionary, paragraph 52 (by, 
under this word]. 

The view we take is supported by a com- 
parison of the former and the present Code 
of Civil Procedure. In section 624 of the 
Code of 1882, it was provided that no appli- 
cation fora review of judgment on, what 
may be called for the sake of brevity, special 
grounds should be made to any Judge other 
than the Judge who delivered it. A careful 
comparison of sections 623 and 624 of that 
Code with the corresponding rules 1 and 2 
of Order XLVII and section 114 of the Code 
of 1908 now in force shows that though there 
has been an alteration of the language, there 
has been no change of the law. Section 623 
cf the former Code and section 114 and 
Order XLVII, rule 1, of the present Code pro- 
vide generally that an application for review 
may be made tu the Court which passed the 
decree. Rule 2 of Order XLVII, however, 
requires that an application for review on 

“ special grounds must be made to the Judge 
who passed the decree. If such an applica- 
tion could be made to a Judge who had only 

e signed the decree, there would be no necessity 
to substitute the word “Judge” for the word 
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“Court.” Any successor of the Judge who 
delivered judgment could deal with such an 
application for review as well as one who had 
signed the decree. The act of his signing 
the decree is simply an accident due to his 
having happened to be appointed during the 
interval between the delivery of judgment 
and the preparation of the decree. It seems 
clear, therefore, that the werd “Judge” has 
been deliberately used in place cf thé word 
“Court” in order to retain the provision of the 
former Code that applications of this kind 
must be made tothe Judge who delivered 
judgment. 

We, therefore, hold that the learned Special 
Judge was wrong in holding that he was the 
Judge who passed the decrees of which he 
granted a review. As he acted without 
jurisdiction the fact that his predecessor had 
previously granted a review, which was set 
aside by the High Court on the ground that 
the order was passed without notice to the 
other side, cannot give validity to his order. 

We accordingly decree these appeals and 
set aside the order of the Special Judge 
granting review of the four appellate decrees 
in respect of which these appeals have been 
preferred. The appellants (P) will pay the re- 
spondents’ costs in this Court. We assess 
Pleader’s fees at two gold mohurs for the four 
appeals. 

Appeals decreed. 


COURT OF THE FINANCIAL COMMIS- 
SIONERS, PUNJAB. 
Revenvg Reviston Petition No. 233 or 
1914-15. 
October 28, 1915. 

Present; —Sir M. W. Fenton, F. C. 
KHADIM HUSSAIN KHAN— DEFENDANT 
—APPLICANT 
versus 
Musammat MURAD BIBI—PLAINTIFE— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 109— 
Suit by co-sharer for share of produce in joint iold- 
ing—Pumjab Tenancy Act (XVI of 1887), s. 77 13) (E) 
— Trusts Act (II of 1882), $0—Co-sharer, exclusive 
possession by, effect of. 

A suit by a co-sharer in a holding under section 77 
(3) (k) of the Punjab Tenancy Act for a share of the 
produce of the joint holding, is governed by Article 
120 of the First Schedule to the Limitation Act. [p. 
104, col. 1.] » 
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Robert Watson § Co. v. Ram Chand Dutt, 23 C. 
499; Phani singh v. Nawab Singh, A.W. N. (1905) 
233; 28 A. 161; Parsotem Rao Tantia v. Radha Bai, 28 
Ind. Cas. 953; 13 A. L. J. 408; 37 A. 3 8, referred to. , 
The relation of a co-sharer who obtains exclusive 
possession to a fellow-sharer who is not in possession, 
is, by section 90 of the Indian Tyusts Act, declared to 
be a fiduciary one and the receipt by the trustco in 
such circumstances of profits for which he is liable 
as trustee to render an account, cannot be said to be 
a wrongful receiving within the meaning of Arti- - 
cle 109 of the Limjtation Act. | [p. 108, col. 2.] 
Pelition for revision of the order of the 
Commissioner, Jullundur, dated the 19th 
June 1915. 
Mr. Fazl-i-Hussain, for the Applicant. 
"Mr. Badri Das, for the Respondent. 


ORDER.—Both revision applications Nos. 
233 and 254 will be disposed of in this 
order. 


“a 


This is a suit by one co-sharer, Musammat 
Murad Bibi, against another  co-sharer, 
Khadim Hussain, her deceased husband’s 
brother, for her share of the produce of 
a joict holding for twelve harvests. The 
plaintiff has obtained a decree, the amount 
of which as fixed by the appellate order 
of the Commissioner is Rs. 6,000. This 
sum is decreed in respect of plaintiff's 
share of the produce of six years—twelve 
harvests, Both parties apply for revision 
on the ground that the amount so decreed 
is too much or too little, and that wrong 
methods of appraisement and calculation 
have been followed in fixing it. None of 
the arguments advanced in this connection, 
"however, seem to me to establish any 
valid- ground for exercising  revisional 
powers. I shall confine myself, therefore, to 
‘the plea that the plaintiff's claim is barred 
by limitation in respect of the first three 
years of the period to which her suit 
relates. In other words, it is contended 
that the period of limitation “for a suit 
under section 77 (8) (k) of the Punjab 
Tenancy Act by one co-sharer for a share 
in the profits of a holding is three years. 
The Commissioner has held that the Article 
of the First Schedule of the Limitation Act 
which is applicable is Article 120 (suits 
for which no period of limitation is 
provided elsewhere in the Schedple), and 
that the period of limitation is six years. 
It is curious that there should be no 
Punjéb ruling on this point. Suits -by 
co-sharers for a share of the profits ofan 
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estate or holding are among the commonest 
of revenue suits. I believe that there has 
heretofure been a general impression that a 
three years’ period of limitation is applicable 
to such suits as well as to suits for rent 
against tenants. 

Mr. Fagan’s decision that the period of 
limitation is six years is based on the Calcutta 
-High Court ruling in Robert Watson § Co. 
v. Ram Ohand Dutt (1). In that case in 
which some of the co-sharers in property 
owned in common sued íhe remaining co- 
sharers, who had taken possession of and 
exclusively cultivated the joint property for 
mesne profits, it was urged on behalf of the 
defendant that either Article 36 or Article 115 
of the First Schedule of the Limitation Act was 
applicable. The Court, bowever, held that 
in the circumstances, z. e, when some co- 
sharers take exclusive possession of the joint 
property and manage it without associating 
the other co-sharers in the possession and 
management, there is neither misfeasance 
nor malfeasance nor breach of contract which 
would make Article 36 or 115 applicable. 
In the present casé the defendant argued 
before the Commissioner that Article 109 is 
applicable. Article 109 relates to suits 
“for the profits of immoveable property 
belonging to the plaintiffs which have been 
wrongfully received by the defendant.” The 
learned Commissioner rightly holds that the 
profits received by a co-sharer in possession 
are not wrongfully received merely because 
they belong in part to co-sharers who are 
not in possession. The ruling of the 
Allahabad High Court which he cites in 
“support of this view, Phani Singh v. Nawab 
Singh (2), is entirely to the point. It may 
be added that the relation of a co-owner, 
who obtains exclusive possession, to a 
fellow-sharer who is not in possession is, by 
section 90 of the Indian Trusts Act, 
declared to bea fiduciary one. It cannot, 
therefore, be said that the receipt by the 
‘trustee in such circumstances of profits, for 
which he is liable as trustee to render an 
account, is a wrongful receiving within the 
-meaning of Article 109 of the Limitation 
Act. In this Court the defendant seeks to 
establish the applicability of Article 62 of 
the Limitation Act. Article 62 relates to 


(1) 23 C. 799. 
(2) 28 A. 161; A. W. N. (1905) 233. 
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suits “for money payable by the defendant to 
-the plaintifffor money received by the defend- 
ant, for the plaintiffs use.’ If the present 
suit were really one of that description, it 
would not lie in the Revenue Courts. But it 
would be a straining of the law and of the 
ordinary meaning of language to hold that a 
suit for a share in the profits of an estate 
or holding under section 77 (3) (k) of the 
Tenancy Act is a suib for money received 
by the defendant on behalf of the plaintiff. 
What is due to the plaintiff is only 
ascertainable after an account has been 
. taken, an account in which the managing 
co-sharer is entitled to set off expenses 
of management befcre the proportion of 
the rent paid by tenants under section 
15 of the Tenancy Act, which is due to 
the co-sharer -who is not in possession, can 
be ascertained. This view is supported by 
the Allahabad High Court ruling in 
'Parsotam Rao Tantia v. Radha Bai (3), in 
which it was held that a suit by a co- 
sharer to recover,.from a manager of property 
in common ownership money received 
by the defendant as manager was not a 
suit for “money had and received”, but was 
one to which Article 120 of the first Schedule 
of the Limitation Act applied. 

In the Rest Acts of Agra and Oudh 
there are general provisions declaring the 
applicability of the Indian Limitation Act 
to revenue suits arising thereunder, except 
in the case of suits for which a special 
period of limitation is provided in those 
Acts. Such a special period of limitation, 
viz., three years, is provided in both Rent 
Acts for suits by  co-sharers for a share 
of the profits of a holding—a circumstance 
which involves the implication that the 
Limitation Act period for such suits is not 
one of three years. 

For the foregoing reasons I am unable 
to dissent from the Commissioner’s decision 
on this .question of limitation, viz. that 
Article 120 applies to suits of the description 
for which section 77 (3) (k) makes provision. 
On no other ground is there any reason 
io revise the order of the Commissioner. I 
accordingly reject the applications in both 
these cases (Nos. 233 and 256). Parties will 
pay their own costs in this Court. 

Petition rejected. 

(3) 28 Ind. Cas. 953; 37 A. 818; 18 A. L. J. 407, 


INDIAN CASES. 


[1916 


* 
ALLAHABAD HIGH COURT. 
First Crvin APPrAL No. 100 or 1914. 
December 2, 1915. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. i 
JADUBANSI KUER alias GULAB KOER 
AND OTHERS —PLAINTIFF3—ÅPPELLANTS . 
. versus 
MAHPAL SINGH AND OTRERS— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act Vof 1998), s. 2 (11) — 
Legal representative --Hindu Law—Hindu woman, suit 
by —Denth of plaintiff pending swit—Right lo continue 
litigation. 

A Hindu woman in possession of an estate as 
such represents ‘the estate anda suit brought by her 
to recover possession of the estate can be continued 
on her death pending the suit by a person entitled 
to succeed to the estate after her. — [p. 107, col. 1.] 

Where, therefore, an unmarried daughter sued to 
recover her father’s property making her married 
sisters pro forma defendants and died pending the 
suit: 

Held, that the married sisters could continue 
the litigation as plaintiffs in the cause. (p. 107, col. 1.) 

First appeal from the decision of the 
Subordinate, Judge of Ghazipur, dated 20th 
December 1913. : 


FACTS.—One Brij Raj Kuer brought a 
suit for possession of the property belonging 
to her father. She alleged that as an 
unmarried Hindu daughter she was entitled 
to the whole property in the possession 
of the defendants other than defendants 
Nos. 9,10 and 11, who were her sisters and 
who were made pro forma defendants. During 
the pendency of the suit, the plaintiff 
died and her three sisters applied to be 
brought on the record as plaintiffs in place 
of their deceased sister. Their application 
was granted, the contesting defendants 
raising no objection. Both the parties then 
adduced evidence. At the hearing, the 
Gefendants raised anobjestion to the effect 
that the right of an unmarried daughter 
to succeed: to her father’s property being 
a purely personal one, the right to sue 
did not survive to the deceased plaintiff’s 
sisters. The Court below relying on 
Balak Puri v. Durga (1), passed an order 
to the effect that the suit had abated. The 
plaintiffs appealed to the High Court. 

Mr. Baldeo Ram Dave (for the -Hon'ble 
Dr. Sunder Lal), with Nawab Abdul 


(1) 20 A. 49; 4 A. L. A. 788; A. W. N. (1903) 6; 3 
M. L. T. 181. 
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“Majid and Mr. M. L. Agarwala, for the 
Réspondents, raised a preliminary objection 
to the effect that the arder of the Court 
below being one declaring that the suit had 


&bated, no appeallay under the provisions 


of the Code of Civil Procedure. 

«Mr. Lakshmi Narayan, for the Appel- 
lants.—The Court below has passed the 
order of abatement on a complete mis- 
apprehension ofe the facts. The present 
plaintiffs were brought on the record in 
place of their deceased sister within 
six months of the death of the latter. The 
contesting defendants raised no objection 
and the present plaintiffs were allowed to 
continue the suit. If the Court below was cf 
opinion that the right to sue did not survive 
to the sisters, it ought to have dismissed the 
suit. Under these circumstances Order XXII, 
rule 3, does not apply and the decree of the 
Court below is virtually a decree within the 
meaning of section 2 (2) of the Code of Civil 
Procedure: Bhikaji Ram Chandra v. Pursho- 
tam (2), Subbayya v. Saminadayyar (8), 
Meenatchi Achiv. Ananthanarayana Ayyar (4), 

The real question to be decided, however, 
is whether the present plaintiffs can continue 
the suit as brought by their deceased sister. 
The suit was no doubt instituted by an 
unmarried daughter. She was exclusively 
entitled to the whole estate; but the suit 
was one for possession of certain property 
and the unmarried daughter, while she 
brought the suit, represented the whole 
estate and the sisters were made pro forma 
defendants so as to protect their interests. 
So far as the contesting defendants were 
concerned it was perfectly immaterial to 
them who brought the suit, the unmarried 
daughter or the married ones. Moreover, the 
sisters represented the father’s estate and 
they were entitled to carry on the snit insti- 
tuted by their sister: Rikhat Rai v. Sheo 
Pujan Singh (5); Mahadeo Singh v. Sheo 
Karan Singh (6). 

The former case was decided by one of the 
Judges who decided the case reported as 
Balak Puri v. Durga (1). In the latter case 


(2) 10 B. 220, Dl 
(3) 18 M. 496; 5 M. L. J. 63. 

(4) 26 M. 224; 12 M. L. J. 380. 

(5) Ind. Cas. 97; 33 A. 15; 7 A. L. J. 960. 

(6) 21 Ind. Cas, 464; 35 A. 481; 11 A, L. J. 796. 
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it was held that there is no difference in 
principle between the case of a widow and a 
daughter. 

Both have only a life-estate and the person 
who comes after them is the legal representa- 
tive. 

[ Rrcwarps, C. J., referred to Venkatanara- 
yana Pillay v. Subbammal (7).] 4 

This case helps mein principle. I also rely 
on Tribhuwan Sundar Kuar v. Sri Narain 
Singh (8); Hari Nath Chatterjee v. — Mothur 


"Mohun Goswami (9); Premmoyi Choudhrant v. 


Preonath Dhur (10): Katama Natchiar v. Raja 
of Shivagunga (11); Musammat Parbutty v. 
Musammat Higgin (12). 


If Brij Raj Kuer had died after obtaining 
the decree, there would have been no diffi. 
culty: Muhammad Husain y. Khushalo (13). 
But this fact makes no difference. Her claim 
was not a personal claim because she repre- 
sented the estate. Ifthe reasoning adopted 
iu Balak Puri v. Durga (1) were correct, 
a suit by a widow would be a personal claim. 
Merely because a daughter or a widow sues for 
exclusive possession of an estate, her claim 
cannot be called a personal one. Section 2, 
clause (11), Civil Procedure Code, contains 
the definition of a “legal representative” and 
this definition is broad enough to include a 
sister, because in Jaw she represents the 
estate. 


Mr. B. R. Dave.—Rightly or wrongly the 
Court has ordered the suit to abate and there 
is no appeal from such an order. If the 
appellant had any remedy that was by way 
of revision. : 


-Balak Puri v. Durga (1) is on all fours 
with the present case. The two cases are 
similar in all respects. 

The right of the original plaintiff was a 
purely personal one, because the other 
davghters could not join in the suit as plain- 
tiffs on the same allegations. That right of hers 


(7) 29 Ind. Cas. 298; 38 M. 406; 26 M. L. J. 535; 17 
M. L. "T. 4351 21 O. L. J. 515,17 Bom. L..R. 488; 19 
C. W. N. 641; 2 L. W, 596; (1915) M W. N. 555. 

(8) 20 A. 341; A. W.N. (1898) 65. 

(9) 21 C. 8 (P. C.); 201. A. 183. 

(10) 23 C. 636. 

R (11) d M. I. A. 639 at p. 643; 2 W. R. 81 (P*C. 1 
Suth. P. C. J. 520; 2 Sar. P. O. J. 25; 19 E. R. 842, 
(12) 17 W. R. 475. 
(13) 9 A. 131 (F. B.); A. W. N. (1686) 322, 
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could not survive to the sisters who claimed 
through their father. The sisters cannot be 
said to be the legal representatives of the 
deceased plaintiff. If they so desire, the 
present plaintiffs can bring another suit. 

Mr. Lakshmi Narayan was not heard in 


reply. 
JUDGMENT.—This appeal arises out of 
a suit for possession of immoveable 


property. The property originally belonged 
to one Rampal Singh. He was succeeded 
by his widow Musammat Zamira. Rampal 
left four daughters (Musammat Raghubansi 
Kunwar, Musammaé Jadubansi Kunwar, 
Shyam Rani Kunwar and Bahuria Brij Raj 
Kunwar). The present suit was instituted by 
Bahuria Brij Raj Kunwar. She alleged herself 
to be entitled to the property upon the 
death of her mother to the exolusion of 
her sisters, because she was unmarried 
whilst the others were married. She made 
her sisters pro forma defendants. Whilst the 
suit was pending she died, and thereupon 
an application was made by the surviving 
sisters that their names shculd be changed 
from the array of defendants to that of 
plaintiffs. The application was granted 
apparently without any opposition on the 
part of the defendants. The evidence was 
taken but on the case coming up for 
decision and during the course of the 
arguments, it was contended by the defend- 
ants that on the death of the original 
plaintiff the suit abated inasmuch as the 
right to sue did not survive to the sub- 
stituted plaintiffs. The Court below without 
going into the merits of the case made a 
decree in which it is stated: “It is ordered 
and decreed that it is declared that 
Musammat Birji Raj Kunwar being dead, 
the suit has abated’. The plaintiffs have 
appealed. 

A preliminary objection is taken by the 
respondents that no appeal lies. It is 
contended that the decree or order (whichever 
it is called) is not a “decree” within the mean- 
ing of section 2, clause 2, of the Code of Civil 
Procedure and that, therefore,(no appeal being 
directly given by the Code) no appeal lies. It 
seems to us very doubtful whether under the 


circumstances of the present ease 
the order of the Court below is not 
a decree "within the meaning of sec- 


tion 2 (clause 2). After the death of original 
eplaintiff so far from the suit haying been 
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declared to have “abated,” new plaintiffs 
were brought on the record and a formal 
decree has in fact beendrawn up. In its very 
words it states that “it is ordered and decreed.” 
Jf on the death of the original plaintiff the 
defendants hadaasked the Court to declare the 
suit abated and it had done so and if on 
the application of appellants the Court 
had refused to set aside the abatement 
on the ground that the right to sue did not 
survive, an appeal would have lain ‘against 
such order. It is unnecessary, however, to de- 
cide whether the present appeal lies as such, 
because in our opinion the circumstances of 
the present case demand that if necessary, we 
should treat the present appeal as an appli- 
cation in revision. E 

We now come to the merits of the case. If 
the original plaintiff's allegations be true, she 
was entitled to possession of the property 
claimed for a Hindn woman's estate. On her 
death her married sisters (surviving her) 
would take jointly. l6 is contended on 
behalf of the respondents that the claim of the 
original plaintiff was one personal to her, that 
her sisters would not take as her heirs but as 
the persons entitled next after her, and, there- 
fore, they can in no way be said to be her “legal 
representatives” under section 2 (clause 11). 
The respondents rely on the case of Balak 
Puri v. Durga (1). In that case an un- 
married daughter claimed to redeem a mort- 
gage on her father’s property, making her 
surviving married sister and tbe minor 
children of another deceased sister defend- 
ants to the suit. During the pendency of 
the suit, the plaintiff died. On the application 
of the married sister and the children of the 
deceased sister to be brought on the record 
as plaintiffs, it was held that the claim of 
the original plaintiff being personal to her, 
the suit abated and the surviving sister could 
not carry on the litigation. The other side 
relies on the recent case of Mahadeo Singh v. 
Sheo Karan Singh (6). In this case a daughter 
obtained a decree for possession of her 
father’s estate against trespassers. Before 
she got possession she died and her sons 
applied for execution. The argument was 
that the sons did not take as heirs of the 
mother but as reversioners to their grand- 
father and that accordingly they were not 
entitled to execute the decree obtained by 
their mother. It was held that the suit by 
their mother must be deemed to be a suit by 
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a Hindu woman representing the estate, and 
that accordingly her sons who .were rever- 
sioners were entitled to ¢xecute the decree. 
In the very recent case of Venkatanarayana 
Pillay v. Subbammal (7), the question arose 
whether on the death of &reversioner who 
bad brought a suit for a declaration that 
an alleged adoption was illegal &nd invalid, 
the next reversioner could be substituted 
for him and carry on the litigation as plaint- 
iff. Their Lordships held that he could 
be so substituted. At page 413 their Lord- 
ships say:— Sub-section 11 was.embodied in 
Act V of 1908 with the object of putting 
in statutory language the results of the 
decisions of the Indian Tribunals on the 
meaning of the words ‘legal representative;’ 
but it is not clearly worded and has already 
been the subject of criticism by at least one 
of the High Courts in India. The phraseo- 
logy of sub-section 11, in their Lordships’ 
opinion, is fairly open to the contention that 
the suit was brought by the deceased plaintiff 
as representing in his reversionary right, the 
estate of the last male owner, and that 
on his death such right devolved on the 
petitioner.” 


It is true that their Lordships go on 
to say that the case could be decided on 
broader ground. Itis, however, an expression 
of opinion by their Lordships that even 
&  reversioner ‘can represent the estate. 
If a reversioner can represent the estate, 
there seems to be much stronger reason 
for holding that a Hindu woman in 
possession of the estate as such represents 
the estate. It has been held over and over 
again that in honest litigation the widow 
does so represent the estate, and that 
yeversioners are bound by the results of the 
litigation. If reversioners are bound by the 
result of the litigation on the principle 
of res judicata, there seems very little 
reason why the persons who succeed one 
after another to the estate should not be 
entitled on successions to continue the 
litigation commenced by their predecessors. 
We- think that the decision of the Court 
below was not correct and we accordingly 
allow the appeal, set aside the decree (or 
order) of the Court below andremand the 
case with directions to re-admit the suit 
upon its original number and to proceed 
to hear and determine the same according 


to law. Costs will abide the result, in- 

cluding fees in this Court on the higher 

scale. . 
Appeal allowed ; Oase remanded. 


MADRAS HIGH CO' RT. 
Seconp Orvit Appear No. 1579 or 1911. 
November 23, 1915. 
Present:—Mr. Justice Coutts-Trotter and 
Mr. Justice Kumaraswami Sastri. 
KUYYATTIL KUNDAN KUTTY— 
Derenpant No. 22— APPELLANT 
versus 


VAYALPATH PARKUM NATUKANDI- 

YILAKATH THARUV AI AND OTHERS— 

PrarwTIFFS AND DEFENDANTS Nos, 1 to 21 
— RESPONDENTS. 

Malabar Law—Gift- Donor following Marumakkat- 
tayam Law—Intention of donor—No indication of 
character of estate conferred—Donees, whether take 
absolutely. 

Per Kumaraswami Sastri, J—In construing a deed 
of gift the Courts have to see the intention of the 
donor as evidenced either by the deed or by the sur- 
rounding circumstances at the time. [p. 111, col. 1.] 

Where a Marnmakkattayam donor gives properties 
to children of the same mother or toa member of a 
tavazhi without any express indication that an absolnte 
alienable estate is granted, the presumption is 
that the donor intends to confer only an_ estate 
with all the incidents of tarwad property. [p. 110, 
col, 2.] 

The mere fact that a donor states that 
he has a right to sell the property and that the 
donees should have all his rights, does not confer 
upon the donees any higher estate, Express words 
that the donees were to take the property as tenants- 
in-common and not under ordinary Marumakkattayam 
Law are necessary. [p. 109, col 2.] 

Chakkara Kannan v. Kunhi Pokker, 30 Ind. Cas. 
455; 18 M. L. T. 255; (1915) M. W. N. 540; 29 M. L. J. 
481; Kunhacha Umma v. Kutti Mammi Hajee, 16 M. 
201; 2 M. L. J. 226, followed. 

Where there are expressions indicating that 
the donees take an absolute heritable and alienable 
estate, there is no reason to treat the clauses as 
repugnant and unenforceable simply because tho 
gift is to the donee and his or her children or 
heirs. [p. 110, col. 2.] 


Where, therefore, an  nncle following the 
Marumakkattayam Law made a gift of certain pro-: 
perty to his nieces, children of ihe same mother, and 
there was nothing in the deed to indicate that an 
absolute alienable estate was intended to ke 
conferred: 

Held, that the property was intended to be given 
as putravakasam property.  [p. 1!1, col. 1.] 

Per Coutis-Trotter, J. (dissenting)— That inasmuch 
asthe deed contained an assignment by the donor 

g . 
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of all his rights in full, it conferred an absolute gradually expanded by succeeding decisions 


estate on the donees without the incidents of tarwad 
property. [p. 108, col. 1.] : 

Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suit No. 403 of 1909, 
preferred against that of the Court of 
the District Munsif of Cannanore, in Original 
Suit No. 22 of 1502. 

Mr. 4. Sundaram, for the Appellant. 

Mr. C. V. Anantha Krishna Atyar, for the 
Respondents. 


JUDGMENT, 


Courrs-TnorTER, J.—I regret to differ from 
my brother in a matter in which he has 
much greater experience than myself; but 
I came toa definite conclusion during the 
argument in this case, and subsequent reflec- 
tion has not altered it. 

My view is that Exhibit A was a gift to 
the four ladies absolutely, without the 
incidents of tarwad property. I do not 
base my opinion on the fact that there is 
no mention of the children of the donee in 
the instrument; I agree with Mr. Anantha 
Krishna Aiyar’s argument that that con. 
sideration is irrelevant. Nor do I greatly 
rely on the fact that the donees in this case 
are not the wife, nor the wife and children 
of the donor, bat his nieces; though I 
certainly think that the presumption in 
favour of a gift being subject to the incidents 
of tarwad holding is necessarily weaker 
when the objects of the gift arə“ not the 
wife and children of the donor. I base my 
judgment on „tnis; that the donor assigns 
to his nieces in full all the rights I possess 
in respect of the lands aforesaid”; and 
that it is recited that he possessed “the 
right of holding with liberty to sell.” This 
express right of alienation seems to me 
to bain direct conflict with the idea of 
the property being held with the incidents 
of tarwad tenure, the chief of which I 
understand to be that the property is 
inalienable. The respondents’ answer to 
this I understand to be that the words 
conferring power to alienate are merely 
inserted to negative the idea of a life-estate. 
I donot assent to this contention, which 
seems tome to be merely an attempt to 
save one artificiality by means of another. 
It is an inherent danger of case-law thata 
doctrine laid down in a3 judgment is 


. consideration, 


till the Court finds itself» on the verge of a 
flat contradiction * with the words of a 
Statute or the terms of an instrument. 
Somewhere short of that point the process 
must stop; and to my mind, the construction 
adopted by. the lower Court oversteps the 
mark, aud purports to convey an estate 
which is at once alienable and inalien- 
able. I have studied with great care the 
judgments of the Full Bench in Kunhacha 
Umma v. Kulit Mammi Hajee (1) and 
Chakkara Kannan v. Kunht Pokker (2), and 
I do not feel that my view of this case is 
in conflict with either of those decisions 
by which, of course, Iam bound. In my 
opinion, the appealshould be allowed as to 
three-fourths of the property; but as my 
brother is of a different opinion, the appeal 
will be dismissed with costs. 


Kumaraswamr SASTRI, J.— T wenty-second 
defendant is the appellant. The 19th and 
20th defendants and their deceased sisters 
Patha Kutti Umma and Ayisha got the kanem 
right in certain properties under the deed 
Exhibit A, executed by Ammotti Mayan 
in their favour. Though the deed purports 
to bea deed of sale in consideration of 
Rs. 5,348-8, both the District Munsif and 
the Subordinate Judge find that it wag 
really a deed of gift with an illusory 
This finding ‘is binding upon 
us and the case has, therefore, to be 
considered on the footing that these four 
sisters were donees from their uncle, 


2. The operative part of the deed is ag 
follows:—‘I have hereby assigned to you 
in fullall the rights I possess in respect 
of the lands aforementioned, and have 
got the tenants to attorn to you and given 
the lands in possession and have herewith 
delivered to you in possession the kanom 
deed. Therefore you should hold (the 
same) in accordance with the . provisions 
of the kanom deed aforesaid, pay Govern- 
ment assessment and enjoy (the lands)”, 

3. Plaintiffs and defendants Nos. I to 18 
are the descendants of the four donees, 
The 21st defendant filed a suit and obtained 
& decree against defendants Nos, 19 and 20 


(1) 15 M. 201; 2 M. L. J. 226. 
(2) 80 Ind. Cas. 755; 29 M. L. J. 481; 


s 
18 M. L. T, 
255; (1915) M. W. N. 740. E 
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and the deceased Patha Kutti Umma, Ayisha 
not being a party. In execution of the 
decree he attached the properties and 
brought them to sale, and tHe 22nd defendant 
was the purchaser. The plaintiffs, who 
are the heirs of Ayisha (one ofthe donees), 
put in a claim under section 278, Civil Pro- 
cedure Code, olfjecting to the attachment but 
it was dismissed. They, therefore, filed the 
present suit for a declaration of their title 
to the property. 


4. The case for the plaintiffs is that the 
properties in dispute are the iavazhi pro- 
perties of themselves and defendants Nos. 1 to 
20 and cannot be attached and sold in exe- 
cution of a decree in respect of the personal 
debts of defendants Nos. 19 and 20 and 
the deceased Patha Kutti Umma and that 
the decree, which was not passed against 
the ¢avazht so as to affect the tavazhd 
properties, does not bind them. The 
District Munsif held that the gift to the 
four sisters was nota gift to their tavazht 
but conveyed to each of them an exclusive 
right to one-fourth share in the property 
and that, as Ayisha was not a party to the 
suit in execution of which the property was 
sold, the plaintiffs were only entitled toa 
declaration that the sale of their mother's 
one-fourth share was invalid. In effect the 
District Munsif held that the 22nd defend- 
ant acquired three-fourths of the interest 
in the property by ‘the Court sale and that 
the other one-fourth vested in the plaintiffs. 
Both parties preferred an appeal and the 
Subordinate Judge held that the property 
given under Exhibit A was held by the 
four sisters subject to-the incidents of Maru- 
makkattayam Law and that the property was 
not liable to be attached and sold. He 
passed a decree in favour of the plaintiffs, 
holding that the 22nd defendant acquired 
no title to the property by the Court 
sale. 


5. The question for decision in this appeal 
is whether the donees under Exhibit A took 
the property as  íavazh? property with all 
the incidents attached to tarwad property 
or whether each of them took an absolute 
and specific fourth share. 


6. In considering what estate the donees 
took under the deed the terms of the in- 
strument have to be first considered. Where 

4 


the terms are clear and are unambiguous 
and expressly confer an absolute estate, 
there is, so far as I cau see, nothing in 
the Marumakkattayam Law or usage to pre- 
vent the donees from taking an absolute 
estate like any other donee in the Madras 
Presidency. So far as Exhibit A is con- 
cerned, it does not in express terms convey 
. to the donees power of alienation nor does 
it contain any clear indication that the do- 
nor did not intend the donees to take it as 
putravakasam property. 

7. The presumption to be raised where 
the deed of gift affords no clear indication 
of the estate intended to be conferred has 
been considered in several cases, a detailed 
consideration of which has, since the deci- 
sion in Chakkara Kannan v. Kunhi Pokker 
(2), become unnecessary. Whatever doubts 
or difficulties might have existed before the 
‘recent Full Bench decision in Chakkara 
Kannan v. Kunhi Pokker (2), it may now 
be taken as settled law that where a per- 
son following the Marumakkattayam Law 
gives properties to his wife and children 
or to his children alone also fcllowing the 
same law, the presumption is that he in- 
tended the donees to take the properties 
“with all the incidents of tarwad property. 
The decision follows and approves of the 
previous Full Bench decision in Kunhacha 
Umma v. Kutti Mammi Hajee (1). 

8. The mere fact that the donor states 
that be had a right to sell the property 
and that the donees should have all his 
rights, or the use ofthe words "with all 
my rights" or "as I was enjoying," will not 
take the case out of the general rule laid 
down in the Full Bench cases above re- 
ferred to. xpress words indicating that 
the donees were to take the property as 
tenants-in-common and not under ordinary 
Marumakkattayam Law are necessary. In 
Chakkara Kannan v. Kunhi Pokker (2) the deed 
of gift recited that the donees “were to hold 
the same inthe same way I as (the donor) 
was holding the property paying poruppad 
due to the jenmies and getting renewals 
in their names.” Though Sankaran, Nair, 
J., was of opinion that the deed conferred 
an absolute estate, if its terms were con- 
Sidered, the Full Bench held that the terms 
of the deed did not preclude the applicatiozt 
of the rule in Kunhacha Umma v. Kunhi 
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Kutti Haee (1) as to the presumption to 
be raised. In Kalliani Amma v. Govinda 
. Menon . (3) though the deed expressly 
stated that the donee and her ‘santanams’ 
should enjoy the property for ever along 
with the’ donor during his life-time and zn 
proprium thereafter, Justices Abdur Rahim 
and Sundara Aiyar overruled the conten- 
tion that the grant was not a putravakasam 
grant and held that the donee took the 
property with all the incidents of tarwad 
property. In the case of Naku Amma v. 
Ragava Menon (4) though the donor gave 
“the entire ownership" to the donee, the 
. Court held that the grant was only a put- 
ravakasam grant. The correct principle is 
laid down by Sadasiva Aiyar and Tyabji, 
JJ., in Second Appeal No. 1415 of 1910 where 
they observe as follows:— Of course if the 
donor (father in most cases) expressly states 
that he makes the gift to his children so as to 
be owned by them as tenants-in-common, 
and not under the ordinary Marumakkatta- 
yam Law, the children will own them as 
such tenants-in-common. But a gift sim- 
pliciter to children or wife and. children 
will: have the effect of making the gifted 
property to belong to the children as a 
iavazhi with the usual incidents of tavazhi 
property.” . 

9. Jt has been argued by Mr. Sundaram 
that the principle enunciated by the Full 
Bench in Kunhacha Umma v. Kutti Mammi 
Hajee (1) and Chakkara Kannan v. 
Kunhi Pokker (2) does not apply to cases 
where (l) the donor is not the father 
and (2) where the deed of gift is not 
expressly to the donee and his or her 
children. I find it difficult to see why 
any such distinction should be drawn. - The 
decision in Kunhacha Umma v. Kutti Mammi 
Hajee (1) proceeded on the general principle 
enunciated by the Privy Council in Sreemutty 
Soorjeemoney Dossee v. Denobundoo Mullick 
(5) and Mahomed Shumsool Hood v. Shewukram 
(6), and if the ordinary notions and wishes 
of the donor may not improperly be taken 
into consideration in construing the nature 


of the estate intended to be conferred, there 

(3) 12 Ind. Cas. 492; 85 M. 649; 10 M. L. T 399; 
(1911) 2 M W. N. 487; 22 M. L. J. 23. 

(4) 18 Ind. Cas. 1; 38 M. 79. 

(5) 6 M. I. A. 526; 4 W. R. 114 (P. C); 1 Ind. Jur 
N. 8.) 21; 1 Boulr. Rep. 228; | Suth. P. C. J. 291; 1 
SA P. C. J. 583; 19 E. R. 198 

(6) 2 L A. 7; 22 W. R. 409; 14 B. L. R. 226. 


à 

is no reason why the same test should 
not be applied toa gift by an uncle as to 
a gift by a father. The ratio decidend? 
of the decisions seems to be that a Hindu 
ordinarily intends to confer on the donee 
such an estate as the donee would take un* 
der the personal law governing him. The 
degree of propinquity is, therefore, immaterial 
and affords no test. The case may be 
different where a donor not following Ma- 
rumakkattayam Law gives properties to those 
who do, but it is unnecessary to express any 
opinion in this appeal. It is sufficient for 
the purpose of this case to state that where 
a Marumakkattayam donor gives properties to 
thechildren of the same mother or to à member 
of a tavazhi without any express indication 
that an absolute alienable estate was granted, 
the presumption is that the donor intended 
to confer only an estate with all the incidents 
of tarwad property. 

10. As regards the distinction sought to 
be drawn where the gift is to a person and 
his children and where no reference to the 
children is made, though it is no doubt 
true that in several of the cases that have 
come up for decision to the High Court 
the gift was to a person and his children 
or ‘santanams,” the decisions do not turn 
on the presence or absence of refererce 
to issue in the deed but on general con- 
siderations of the nature of the estate 
which a Marumakkattayam donor intend- 
ed to confer. 


11. In Chakkara Kannan v. Kunhi Pokker (2), 
the Full Bench case above referred to, the 
terms of the deed as set out inthe judgment 
of Sankaran Nair, J., do not refer to the 
children of the donee. I think it will be 
introducing a new element of confusion if 
the criterion is to be the presence or absence 
of reference to children or issue in considering 
whether the gift is to be treated as a putra- 
vakasam grantor as conveying an absolute 
and alienable estate. No doubt the trend of 
the decisions is to treat reference to children 
as an indication that the donor intended 
the gift to be putrarakasam, but the converse 
does not follow. Where there are expressions 
indicating that the donee takes an absolute 
heritable and alienable estate, there is no 
reason to treat the clauses as repugnant and 
unenforceable simply because the gift is to 


“the donee and his or her children or heirs. 
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12. Turning to the docament in question, 
the gift was, as already pointed out, by an 
uncle following the Marumakkattayam Law 
to his -nieces, children of the same mother. 
There is nothing in the deed to indicate 
that an absolute alienable estate was intend. 
ed to be conferred on the donees aud apply- 
ing the ordinary ‘rules of construction referred 
to ‘by me, I am of opinion that the property was 
intended to be given as putruvakasam pro- 
perty. The District Munsif was of opinion 
that (1) the omission of -any reference to the 


children of the donees though some of them. 


had.children and (2) the course of dealing 
by the donees, show that a contrary intention 
may be inferred. I do not think any 
Subsequent dealing by the donees can be 
evidence of the intention of the donor though 
it may, as between them, create an estoppel. 
In construing a deed of gift what Courts 
have to see is the intention of the-donor as 
evidenced either by the deed or by .the sur. 
rounding circumstances at the time of the gift. 
No amount of dealing by the donees could 
convert a limited into an absolute grant. I 
have already given my reasons for coming to 


the conclusion that the meré omission to name. 


children in the grant is no criterion. 

18: I am of opinion that the decision of 
the Subordinate Judge is right and dismiss 
the appeal with costs. 
$ 5 Appeal dismissed. 
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merely referring to gift previously made, if requires 
registration— Adverse possession—Ownership parted. 

A document which -merely refers to a gift 
previously made cannot‘be considered as “declaring 
the rights of parties” within the meaning of section 17 
of the Registration Act and is not rendered inadmis- 
sible by the terms of section 49 of the Registration 
Act. [p. 118, col. 1.] 4 

Sakharam Krishnaji v. Madan Krishnaji, 5 B. 232 
followed. 

Possession parted with the intention of conferring 
an absolute right in the occupant who manages the 
property on her own behalf, is not permissive but 
adverse as against the previous owner, especially 
when the conduct of the previous owner proves 
beyond doubt that he retained no interest in the 
property. [p.119, col. 2.] 
the decree of 


Appeal _ against the 


District Court of Chingleput, in Original 


Suit No. 51 of 1912. 

FACTS.—This appeal came on for hearing 
at the first instance before Sankaran Nair 
and Coutts-Trotter, JJ., when a question as 
to the admissibility of a petition in evidence 
came in aid the Judges, after hearing Messrs, 
T. Rangacharvar and N. Chandrasekhara Atyar, 
for the Appellant and Mr. O. Madliavan 
Nair, for Mr. T. Narasimha Atyangar, for 
the Respondents, referred the question to a 
Full Bench on the 30th April 1915 by the 
following Order of Reference 


Sankaran Nam, J.—“The mitta of 
Kariamangarani, consisting of the two 
villages of Kariamangarani and Mambakkam, 
belonged to two brothers  Gopalakrishna 
Pillai and Parthasarathi Pillai. Gopala- 
krishna before his death devised his share 
to his widow Rajammal.  Parthasarathi who 
died in 1867 left his share to his 
widow Alankarammal alias "Thayarammal. 
Thayarammal died in the year 1912 and 
it is alleged by the respondents that the 
defendant Jeevarathnammal, the grand- 
Pilai, is in 
possession of the property after Thayaram- 
mal’s death. The plaintiffs (respondents), 
who are the grandsons of one Varada Pillai, 
another brother of Parthasarathi, now bring 
this suit to recover possession on the 
ground that they are entitled to the property 
as the reversionary heirs of Parthasarathi 
on Thayarammal’s death. In the alternative 


‘they say that, if Thayarammal had more 


than a widow’s interest in the property 
under the Will executed by Parthasarathi, 
they are entitled to it as her heirs. 
conceded that in case of intestacy, the 


It is * 
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plaintiffs (respondents) as the brothers sale, ete." Doraigaui “alias Alamelammal 


grandsons are the persons entitled to succeed. 
to the property either of Parthasarathi or 
Thayarammal in preference to the defendant 
Jeevarathnammal. 

The defence is that Thayarammal obtained 
an absolute estate under the Will of 
Parthasarathi and that she had made a 


gift of the property in her life-time to 
the defendant's mother Doraisavi Ammal 
and she also left a Will in her favour. 


The District Judge held that the Will 
conferred an absolute estate upon Thayaram- 
mal; but that she did not make a gift of 
the property to Doraisani Ammal, nor did 
she leave a Will in favour of Doraisani 
Ammal. He also found that Doraisani 
Ammal had not acquired title to the property 
by prescription. The defendant appeals 
against this. decree. We are of opinion 
that the Judge is right in holding that 
Thayarammal had an absolute intérest in 
the property left to her by her husband. 
The testator said in the Will, "I have 
given my half share in Kariamangarani 
Mitta to my wife (on account of her 
maintenance and other absolute use). She 
is at liberty to enjoy the same with powers 
of alienation by sale, etc." These words 
are quite clear and leave no room for 
doubt. The subsequent clause that is 
relied upon only makes the plaintiffs residuary 
legatees. 

The next qaestion is whether it has been 
proved that Thayarammal gave the 
property to Doraisani Ammal. The two 
brothers Gopalakrishna and Parthasarathi 
married two sisters who were living together. 


Thayarammal had no children of her 
own, On the 10th October 1895, they 
presented a petition alleging that the 


registry of the villages now in suit had 
been in their names and they had been 
enjoying them. Then they said in their 
petition “but as we have given the said 
villages as stridhanam to Doraisani Ammal 
alias Alamelammal, who is the daughter of 
Nayar  Rajammal, t.e, the daughter of 
the elder sister of Alangarammal alias 
Thayarammal, out of us on th October 
1895, we request, ete.” They also added 
afterwards “The said Alamelammal shall 
hold and enjoy them with the right of 
alienation thereof, by way of gift, mortgage, 


presented a petition, Exhibit XII (a), to 
the same effect. I am of opinion that 
Exhibits XII amd XII (a) are not admissible 
in evidence to provea gift. It is conceded 
that the gifts must be made by a registered 
instrument and these, if put forward as 
instruments of gift, have noé been registered: 
According to the recent decisions of this 
Court, they cannot be' relied upon to prove 
the nature of the subsequent possession of 
the properties by Rajammal. See Muthu- 
karuppan v. Muthu Kamban (1) Under 
section 91 of the Evidence Act no other 
evidence to prove the gift is admissible. 
The next question is whether  Doraisani 
Ammal has acquired any right to the 
property by prescription. In accordance 


with petitions, Exhibits XII and XII (a), 


the registry was transferred to the name 
of Doraisani Ammal (see Exhibit: VIII). 
It is proved that pattahs were granted in 
her name and muchilikas from the tenants 
taken in her name. On the 2nd April 
1901, Rajammal executed a Will, Exhibit 
I, by which she left this property to 
Alamelammal alas Doraisani Ammal. It 
‘was contended by the respondents’ Pleader 
that these properties were not referred to 
therein, but I have no doubt that they 
were included in the Will and she purported 
to leave them to Doraisani Ammal. Any 
doubt that may exist on this point is 
removed by the terms of Exhibit II, to 
which I shall refer later. The Will recites 
that these villages were at that time in 
the enjoyment of Doraisani Ammal and 
to that exent it is decidedly in favour of 
the appellant and if the appellant were 
able to prove the gift of 1895, it might 
perhaps show that possession accompanied: 
that gift and that Doraisani Ammal was in 
possession as donee. On the other hand, the 
respondents rely upon it to show that there 
was no gift as otherwise this Will would not 
have been executed. It is argued by the 
appellant’s Vakil that the Will may have 
been exacuted to place beyond any dispute 
Alamelammal’s title to the property as there 
was no registered instrument. This 
explanation pre-supposes that thg Will 


(1) 28 Ind. Cas. 772; 1 L. W. 754 at p. 758; 16 M. 
L. T. 344; (1914) M. WON. 768; 27 M. L. J. 497. 
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conveyed title to the próperty at that time, 
whereas it would operate only on her 


death. It shows, on the other hand, that ' 


the testator not only treated it as her 
property at that time, but intended that the 
property should be hers till the date of 
her death. If she had in view the defect in 
Alamelammal’s title, she would have executed 
a proper deed 8f- transfer instead of exe- 
cating a Will. “Moreover, if it was to remove 
any cloud on the title, Alangarammal also 
would have executed an instrument, whereas 
her alleged Will was exeeuted only 11 
years afterwards. The appellant’s explanation 
about this will is, therefore, not acceptable. 


In my opinion, this will show that 
Rajammal did not recognise Doraisani’s 
possession as that of an owner. A month 


after this, Doraisani Ammal executed a 
power-of-attorney in favour of her husband, 
Doraisami Pillai, (Exhibit XI) to manage her 
properties. As defence Sth witness, Doraisami 
swears that asa manager he was collecting 
rents from the tenants for her ‘for 13 
years under this power-of-attorney. Accord- 
ing to him the Amin used to bring 
collections to him and he used to hand 
them to his wife, who in her tarn took 
them to Alangarammal for safe custody. 
He says, sometimes the Amin used to hand 
over the collections to his wife when she 
was in the village. He denies that the 
Amin at any time paid the rents over to 
Alangarammal. It is argued forthe appel- 
lant that this really was a receipt of rent 
by Doraisani Ammal and that Alangarammal 
had the money only as her agent for safe 
custody. For the respondents, it is argued 
that this witness’s statement that the rent 
was never paid to - Alangarammal is 
unreliable and that she herself received 
rents’ for her own benefit. Even if this 
witness, Doraisami, paid the rent over to 
her, there is nothing to support his interested 
statement that she cnly. received it on 
behalf of Doraisani Ammal and not for 
hér own benefit. Receipt of income by 
Alangarammal being proved, it lay on the 
appellant to rebut by clear evidence the 
presumption that she did “not receive it as 
the owner of the property which she.then 
was. he witness on whose evidence ihe 
Judge relies on this point ‘is defence Ist 
witness. Hesays that he is the defendant’s 
servant aud his evidence is that .as long 


8 e 


INDIAN CASES. 


113 


as Rajammal was alive, he was doing 
everything under her orders and paying 
collections to her and after her death he 
used to deliver the collections to Doraisani 
Ammal and if she were not present, to 
Alangarammal. He also added that he 
made no distinction between Rajammal, 
Alangarammal or Doraisani Ammal and he 
used to pay to whomsoever was present 
and take orders from her. The Judge 
believes this witness and I am of opinion: 
that he is right. I accept Doraisami’s 
evidence only where it is not in conflict 
with the evidence of this witness. The, 
probabilities are that Rajammal being the, 
senior lady, ske continued in management 
till her death. It is also probable that 
after Rajammal’s death, as this witness 
stated, rent was paid to either of the two: 
others whosoever was present there. This 
payment is consistent with the case of 
either party. Doraisani Ammal as the: 
successor of Rajammal would be a tenant- 
in-common with Alangarammal. Wither of 
them then might receive vents from the 
tenants, This evidence is inconsistent with 
any exclusive title of Doraisani Ammal. The 
respondents then rely upon another circum. 
stance in proof of the possession of Alangaram. 
mal in her own right; The sisters had: 
& house in Sriperumbudur which is said 
to have been constructed both by Alangaram- 
mal and -Doraisani Ammal from the income 
of the villages and with borrowed nioney. 
Certain honses were bought in the name 
of Rajammal from the income of the 
villages and the houses were sold by 
Alangarammal (see Exhibit B) in 1904 
and the sale is attested by Doraisani 
Ammal. In that document *"Alangarammal 
is stated to have lived on the income of 
these two villages. The writer was the 
defence lst witness who isa paid servant 
of the defendant. This witness clearly 
supports the plaintiffs’ contention that 
Alangarammal’s possession was in herown 


right; otherwise her sale of the property 
is inexplicable. She enjoyed the income, 
therefore, in her own right. She was 


treated as also the owner of the other 
preperty which she sold in the year 1909 
(see Exhibit ©). The same observations 
apply io this document as well, 

` The, only: other document that need he 
referred to is Exhibit TI, It js alleged 
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to be a Will left by Alangarammal of her 
share of the property in favour of Doraisani 
Ammal. She devises some interest in the 
property to her husband. It admittedly 
includes these properties. There can, there- 
fore, be little doubt that the Will, Exhibit I, 
also was intended to convey Rajammal’s 
properties, The evidence shows that the 
two sisters entertained the idea that these 
properties should be enjoyed by Doraisani 
Ammal after their death, though she was 
held out as the ostensible owner that there 
might be no question raised about her 
title after their death. I am, therefore, of 
opinion that the gift is not proved and 
that no right has been acquired by adverse 
possession. 


INDIAN 


My learned brother is of opinion that, 
though Exhibit XII is inadmissible to 
prove the gift, it is admissible to prove 
the nature of the subsequent possession 
held by Doraisani alias Alamelammal or, 
in other words, ihat she held the property 
as full owner. This can only be so if 
Exhibit XII can be admitted to prove a 
transfer of ownership of the immoveable 
property therein referred to. This cannot 
be done under the decisions of this Court, 
Proof of transfer of possession is not 
enough, asit isthe nature of that possession 
that is in question. But as my learned 
brother is of opinion that these decisions 
are wrong, I have no objection to the 
reference to a Full Benchewvhich he proposes. 

I reserve my opinion on the question 
whether adverse possession is proved if 
Exhibit XII is admissible. For the reasons 
given by the District Judge I come to ihe 
conclusion that Exhibit II is only a proposed 
draft avd not a Will executed by the 
deceased. 


CGoutrs-Trotrer, J.—It is necessary for a: 
comprehension of this case to understand 
the relations subsisting between the various 
parties with whose acts the suit is concerned. 
The grandfather of the plaintiffs, N. Varada 
Pillai, was one .of three brothers. He 
separated frcm his other two brothers in 
1845, leaving them in, joint possession of 
family properties including the mittah of 
.Kariamangarani which is the subject of the 
suit. The second brother, N. Gopalakrishna 
* Pillai, and the third brother, N. Parthasarathy 
Pilla‘, married sisters Rajammal and 
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Alangarammal,otherwiseknown as Thayaram- 
mal Gopalakrishna Piflai and Rajammal 
had a daughter, Doraisani Ammal, who 
married Doraisami Pillai and had a daughter, 
Jeovarathnammal, who is the defendant in 
this suit. Parthasarathy Pillai had yo 
children by Alangarammal. Parthasarathy 
Pillai made a Will dated the 26th February 
1866 shortly before his death which, as 
he recites in that Will, was immizent. 
He disposed of several properties by the 
Willleaving the greater part of them to 
the sons of N. Varada Pillai, his eldest 
brother, through whom in due course they 
have descended to the plaintiffs. Of his 
half share in the Kariamangarani mittah 
he made a special disposition. lie gave it to 
his wife Alangarammal “on account of her 
maintenance and other absolute use. Sheis 
at liberty to enjoy the same with powers 
of alienation by sale, etc.” The first question 
in this suit is whether this conveyance 
gave Alangarammal an absolute ownership 
of the mittah or whether she only took a, 
life-interest for her maintenance. If she 
only took a life-interest, then the plaintiffs 
would take her half share- after her. 
death, and the further questions argued 
before us would become irrelevant. . 

It is no doubt true that in the case of- 
gifts to Hindu widows there is a presump-, 
tion that no more than a life-interest 
for maintenance passes. See, for example, 
Seshayya v. Narasamma (2). In this instance I 
think that the strong words used, the specific 
grant without any limitation, the fact that 
there were no children, and the factthat 
ample provision had been made for his, 
nephews are sufficient to rebut the pre- 
sumption and I am of opinion that Alan- 
garammal acquired under tke Will full. 
ownership of a half share of the mittah. 
Tt, therefore, becomes necessary to enquire 
into the subsequent devolution of the pro- 
perty. 

In the year 1895 the position of the surviv- 
ing members of the families of Gopalakrishna 
Pillai and Parthasarathy Pillai was as follows: 
Rajammal, by this time a widow, and 
Alangarammal were living together in a 
-house at Sriperumbudur enjoying the income 
ofthe mitiah, Rajammal having come into 
her late husband's share of it. Doraisani 


(2) 22 M. 897. zs 
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Ammal had married and Was living with 
her husband in Madras. On the 10ih of 
October 1895, Rajammal and Alangarammal 
jointly signed aud presented to the Collector 
of Chingleput a petition requésting that the 
mah should be transferred on the register 
into the name of Doraisani Ammal. The 
petition contains the following recital: “As 
we.have given the said villages as stridhanam 
to Doraisani Ammal on the &th October 
1895,”. and it concludes with the following 
statement: “The said Doraisani Ammal 
shall hold and enjoy them (the villages) with 
the right of aliénation thereof by way of 
gift, mortgage, sale, etc.” A similar petition 
was submitted by Doraisani Ammal herself 
on the same day containing a similar recital 
ofa gift by her mother and aunt. The 
transfer of names con the register’ 
was -duly carried out; and it is not disputed: 
that as from that date the patlahs, which 


had hitherto been executed by one or 
both of the old ladies, were invariably 
executed by Doraisani Ammal. Further as’ 


from about that date Doraisani: Ammal, 
who previously lived in Madras, came to 
Sriperumbudur and lived there with the 
old ladies for the greater part of the 
year, spending only one or two months in 
Madras with her husbarid. On the 2nd of April 
1911, Rajammal who was then 60 years of age 
made a Will. By that Will, she recites 
the transfer of the registry to the name of 
Doraisani Ammal, and states that the two 
villages of the mittah “arein the enjoyment 
of the-said Doraisani Ammal.” ‘Then the 
Will makes a remarkable provision: “My 
daughter, the said Doraisani Ammal, shall 
terersttersereresersess COllecé the zamin sircar 
arrears dues to me in the said villages 
up to the last fasli 1205 - upon account 
from the tenants of fhe said villages.” 
The Will then disposes of ‘the various 
properties of. the ‘testatrix and, among 
other things, it clearly purports to bequeath 
the share of the” testatrix in the muttah 
to her- daughter, . Doraisani Ammal. On 
the 2nd May 1901, Doraisani Ammal 
executed ' a- power-of-attorney in ` favour 
of her husband authorising him to collect 
rents and 'aet generally in relation to the 
villages jn thé sufíal- “which belong to 
me." After: the ‘death | 4 


of ` Rajammal, 
Alangarammal and Doraisani Ammal 


continued to live together in the house 
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at Sriperumbudur as before. In January 
1912, Alangarammal was very ill and she 
died on Monday, the 7th January. Before 
or about the time of her death, a document 
came into existence which purports to have 
been her Will, and under that document, 
df it was valid, a disposition of the méttah 
property was made which would be fatal 
to the plaintiffs’ case. The document like 
the earlier Will of Rajammal contains a 
recital that the mittal villages had, since the 


transfer in the register, been in the 
enjoyment of Doraisani Ammal. Like the 
earlier Will also it proceeds to make 
a bequest of the mittal. This document 


was not sigued or executed by Alangarammal 
before her death. The circumstances in 
which it was drawn up have been carefully 
considered by the learned Judge, who has 
pointed out the contradictory nature of 
the evidence regarding it. There may be 
cases in which it is proper in accordance with 
the Indian Law to give effect to unexecuted or 
draft Wills as valid testamentary dispositions, 
It is sufficient to say that Iam not satisfied 
that it has been proved that this document 
really represents the testamentary intentions 
of Alangarammal or that she meant the 
document to stand for her Will. At the 
same time I think that the plaintiffs may 
legitimately argue that she was purporting 
to dispose of the mitta villages while the 
defendant, if that is conceded to the 


plaintiffs, is equally entitled to vely upon 
the recital that the mttah villages had 
been in the enjoyment: of  Doraisani 


Ammal, the mother of the ` defendant. 
But asa Will I hold, as I have said, that 
the document is invalid and if the 
defendant's case fails on this point, it 
must be supported on other grounds, 
Speaking for myself, I have not the 
slightest doubt that ` Rajammal ard 
Alangarammal intended in 1895 to make 
a gift. of the mittah villages to Doraisani 
Ammal and in this I differ fromthe learned 
Judge below. She was living with the old 
ladies and .she was indeed their only 
blood | relative, and the whole of the 
subsequent history appears to me to point 
conclusively to the inference that the old 
ladies.in 1895 made what they believed 
to be a gift of the mittah villages to her. 
That gifs was void by reason of section 
123 of the Transfer of Property Act not 
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being effected by a registered deed. 

What is said for the appellant is that 


she has acquired a possessory title to the 
villages by eontinuous possession for more 


than twelve years from 1895. On 
behalf of the plaintiffs it is said that, 
assuming her to have been in- some 
sense in possession, there is nothing to 
show that her possession may nob 
have been either a joint possession 
with the others or a possession as their 


agent. In other words, there is nothing 
to show that her possession was adverse 
to them. In view of this contention it 


is necessary to examine the facts 
carefully. 
In the first place, if seems to me 


significant that from 1895 onwards Doraisani 
Ammal skould have left her husband in 
Madras and come to live with the old 
ladies. As far as the management of the 
mittah villages is concerned, the executing 
of paltahs would only involve her presence 
at Sriperumbudur twice a year. As 
regards the collection of rents and the 
management, that appears to have been 
done not by Doraisani Ammal at any 
time, but by the monigar and possibly after 
1901 by Doraisami Pillai under the power- 
of-attorney of May 1901. Then there 
is the circumstance of the transfer 
in the register, which is some evidence 
of & change of ownership. The ques- 
tion of the recital in the petition to 
the Collector is one of greater difficulty 
which I will consider presently. The fact 
that all the pa'tahs after 1895 were given 
in the name of Doraisani ammal is also 


evidence of a change of ownership. 
It is urged that the ladies were too 
old for the management and that they 


merely wished Doraisani Ammal to relieve 
them of these duties. At the date in 
question, 1895, Rajammal- was 94 and 
Alangarammal only 51; and there is no 
evidence that either of them was affected 
ou that date by incapacity. The Will of 
Rajammal is no doubt against the defendant, 
jnasmuch as it shows that Rajammal was 
purporting to bequeath to Doraisani Ammal 
property which according to the defendant’s 
case already belonged to Doraisani Ammal. 
On the other hand, from this point of 
view the plaintiffs’ case rests not on the 
invalidity of the gift but on possession, 
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and the Will clearly yecites the fact of 
her being in possession. It also contained 
a significant direction that Doraisani 
Ammal shall collect the arrears belonging 


to Rajammal °up to fad 1305, the 
very date of the alleged change .of 
possession. This to my mind greatly 


outweighs the fact that Rajammal attempted: 
to dispose of the  préperty which, 1 
think, is adequately and sensibly explained 
as an attempt to make assurance doubly 
sure. Then comes the power-of-attorney 
granted by  Doraisani Ammal to her 
husband in 1901. It is clearly admissible 
as evidence of an act of ownership 
exercised by her and showing the nature’ 
and quality of her possession, Having 
regard to its date there can be no suggestion 
made that it was other than a perfectly 
genuine acton her part. No controversy as 
to her rights then existed, or could possibly 
have been foreseen; and it cannot fora 
moment be supposed that it was not executed 
with the full knowledge and consent of the 
old ladies. I have already given my reasons 
for regarding the alleged Will of Alangar- 
ammal with suspicion; but if any reliance is 
to be placed upon it, I myself would attach 
more importance to the recital therein of the 
possession of Doraisani Ammal, for the reasons 
which I have already stated in dealing with 
the Will of Rajammal. 

- In my opinion, these covsiderations are by 
themselves sufficient to prove that Doraisani 
Ammal's possession was a possession exercis- 
ed by her in her own right and neither 
jointly with the old ladies nor as their 
agent. The fact that rent was occasionally 
handed over to one of the old ladies if 
Doraisani Ammal was not there, isto my 
mind quite immaterial. The three of them 
were living amicably together, in all pro- 
bability enjoying the income jointly and the 
fact that rent was sometimes handed to one, 
sometimes to the other, throws no light either 
on the question of ownership or of possession, 
I am, therefore, prepared to hcld that on 
these materials alone the defendant has 
established a possessory title; and if I am 
right in this, it is not necessary to look at the 
terms of the petition to the Collector. If 
that petition is admissible, it obviously carries 
the case much further; and as a great deal 
of the argument addressed to us was concern- 
ed with this matter and as the point is 


Vol. XXXII] 
e 
JEEVARATHNAMMAL t, VARADA PILLAI. 


undoubtedly one of importance, I think it is 
right that l should give' expression to the 
opinion | have formed about it notwithstand- 
ing that I am prepared to decide the case with- 
out relying upon it. 


Its admissibility depends upon the con- 
struction of section 91 of the Evidence Act, 
and I propose tb examine the section before 
referring to any of the decided cases. That 
section deals with two quite distinct things. 
The first part of if enacts that when the 
terms of certain transactions have been 
embodied in the form of a document, ‘no 
evidence shall be admitted to prove those 
terms except the document itself, That part 
of the section has no application to the 
present case. The next part of the section 
enacts that when any matter is required by 
law to be reduced into the form of a docu- 
ment, no evidence shall be given of such 
matter except the document, from which 
it follows that if no such document exists, the 
facts which it embodies cannot be proved at 
all. From that there follows this conclusion 
and, in my opinion, no further conclusion: that 
if you make a gift of property without 
embodying it in a written document (in this 
case a registered gift-deed) you cannot prove 
the fact that you made such a gift, still 
less the terms on which you made it. It 
must be remembered that the Law of Evi- 
dence is adjective and not substantive law; 
the purport of the section is not to declare 
the gift invalid, but to declare it incapable 
of proof. The substantive law may and does 
make the transaction invalid; but that is not 
the function of the Law of Evidence. 

Now by Indian Law, admissions are pri- 
mary evidence except in the case provided 
for by section 22, which makes oral evidence 
of the contents of documents Secondary evi- 
dence. And of course where proof of any 
matter is forbidden except by some special 
mode, the prohibition will obviously extend 
to admissions. Moreover if an admission is 
contained ina document which falls under 
the ban of the law by reason of being un- 
stamped or the like, then because you cannot 
put the document in evidence you cannot 
prove the ad:nission. [See Keane v. Janes (+).] 

'l'hese,principles must now be applied to 
the present document. It is obviously not 
inadmissible qua document, it does not 


purport to be a disposition of property, it 
(8) 2 Car. & K. 725, ' 
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speaks of a past disposition, and it requires 
no stamp. Any admission contained in it 
will, therefore, be relevant, unless such admis- 
sion is sought to be used as proof of some 
matter which the law forbids to be so proved. 
This distinction appears to me to be clear and 
fundamental; in the one case you must not 
use the document, in the other you may use 
it but you must not use it to prove a certain 
fact. Whatis the fact that you must not 
prove? The fact thata gift was made. Is 
that the fact-that the document is invoked 1o 
prove? Clearly not. What is the fact that 
is sought to be proved? Simply the fact that 
as the signatories to the document believed 
themselves to have made a gift of the proper- 
ty to Doraisani Ammal, they must be taken 
to have recognised her possession as being 
exercised adversely to their own rights. 
Suppose at the end of 12 years’ possession 
by Doraisani Ammal, they had signed a 
document in these terms: “as we thought we 
had effected a valid gift to Doraisani in 
1895, we admit that her possession has been 
adverse to our right since then.” Could it 
be contendei that that was inadmissible? If 
not, I fail to see the distinction between that 
and the present case. In my opinion, the 
exclusion cf evidence under statutory provi- 
sions should be confined strictly to the 
exclusion laid down in the Statute. If the 
exclusion is extended by judicial decisions, 
where is the procéss to stop? Suppose it is 
proved that A was in Madras on the lst 
January, and it is sought to prove that B also 
was there on that day. Is it inadmissible to 
prove a writing by B in which he says “on the 
lst of January, I made a verbal gift of my 
lands to A"? I see no escape from that con. 
clusion, if once the prohibition of the Statute 
is extended beyond a prohibition of proof of 
the fact of a gift. 

The view I take of the true construction is 
contrary to that taken in two decisions of 
this Court. As my brother, Sankaran Nair 
J., shares my doubts as to the correctness of 
those decisions, and as the point is one of 
very great importance, we have agreed to 
refer the following question to a Fall 
Bench:— 


“Whether the petition of the 10th October 
1895 (Exhibit KI), though inalmissible to 
prove the gift, is admissible to piove the 
nature of the subsequent possession of 
Doraisani’’? 
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This appeal coming on for hearing in 
pursuance of the above Order of Reference, 
upon perusing the said Order of Reference, 
and upon hearing the arguments of Mr. N. 
Chandrasekhara Aiyar, for the Appellant, and 
of Mr. T. Narasimha Acyangar, for the Re- 
spondents, (Wallis, C. J., Abdur Rahim and 
Seshagiri Aiyar, JJ.,) expressed on the 18th 
October 1915 the following 

OPINION.—We think that the petition is 
not & document requiring registration under 
section l7 of the Registration Act. It refers 
to a gift cn the Sth October some days pre- 
viously, and in spite of the concluding passage 
cannot, in our opinion, be considered as de- 
claring the rights of the parties within the 
meaning of section 17; see Sakharam 
Krishnaji v. Madan Krishnaji (4). It is, 
therefore, not rendered inadmissible by the 
terms of section 49 of the Registration 
Act. 

The appeal and the petitions, put in by the 
respondents in the appeal praying that for 
the reasons mentioned in the affidavits filed 
therewith, the High Court may be pleased to 
admit in evidence certain documents and to 
consider the same at the hearing of the afore- 
said appeal, coming on for final hearing after 
the expression of the opinion of the Full 
Bench dated the 18th October 1915, the Court 
(Coutts-Trotter and Srinivasa Aiyangar, JJ.,) 
delivered on the 19th November 1915 the 
following 

i JUDGMENT. 

Courrs-TROTrER, J.—In spite of all that 
the learned Counsel for the respondents 
had urged, he has not persuaded me that 
the conclusion which I formed on the last 
occasion on the materials then before me is 
incorrect. I have been in facb unable to 
come to any other conclusion. I still feel 
that even ifthe Full Bench had not decided 
that Exhibits XII and XII (a) were relevant, 
I should come to the conclusion that an 
adequate case of adverse possession by Dorai- 
sani Ammal has been made out, especially 
after my learned brother has cleared up the 
obvious mistake which, I think, both the 

. Counsel and the Judges committed at the 
last trial, namely, that the Will of Rajam- 
mal purported to deal with the suit pro- 
perty. I think there can be but one effect 


given to the recitals in the Will, and that 
(4) 5 B, £82. 
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is that they show the knowledge of the 

ladies that they were not in possession and 

that they received the rents not on their own 

behalf, but on behalf of Doraisani, Ammal. 
The appeal will be allowed with costs 

throughout. : 
The petitions are dismissed. 


Srinivasa ALYANGAR, J .—Now that the Mull 
Bench has decided that Exhibits XII and 
XII (a) are admissible, I think that the case 
really admits of no doubt, In Exhibit XU, 
the, two ladies Alangarammal and Rajammal 
say ‘that they have already given the villages 
to Doraisani Ammal and wind it up by 
saying that Doraisany Ammal should hold 
and enjoy They es with the right of 
alienation thereof by way of gift, mortgage 
or sale. It is admitted that in pursuance 
of that petition, the registry was changed 
to the name of Doraisani Ammal and from 
that time putiahs and muchtltkas were ex- 
changed with Doraisani Ámmal. I am un- 
able to appreciate why these two ladies, if they 
intended that Doraisani Ammal should not 
take the property from that time, should make 
the statements in Exhibit XII before the 
Collector and have the registry transferred. 
It appears that in the course of the ar- 
guments which were advanced atthe pre- 
vious hearing, the Counsel for the respond- 
ens suggested that because the ladies were 
old, they wanted to transfer the manage- 
ment to Doraisani Ammal. If they did 
transfer the management, it meant that they 
wanted to place Doraisani Ammal in pos- 
session of the properties. The learned Judge 
in the Court below has come to the con; 
clusion that Doraisani Ammal was in !pos- 
session, but that possession cannot be said 
to be adverse to her mother and aunt. I 
really do not understand how the posses- 
sion of Doraisani Amal, if it commenced 
in 1895, could be other than adverse pos- 
session against the other two ladies. It is 
not said that there was any such relation- 
ship between the two as mortgagor and 
mortgagee or as tenants-in-common or that 
the possession of one was the possession of 
the other. The possession of Doraisani 
Ammal if, as a matter of fact, she had 
possession, cannot be permissive; the sug- 
gestion is not that Doraisani managed for 
the two ladies. Strong reliance was placed 
on the evidence of defendant’s Ist witness 

a 
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who has been believdd by ihe District Judge. 
He statesthat he used to pay the rents 
collected indifferently to any one of the three 
ladies who was presentat ethe time of the 
payment. That’ to my mind shows nothing. 
lt is proved by defendants! lst witness that 
Doraisani Ammal, who was until the time 
of the gift living with her husband at 
Madras, immediately after the gift, prac- 
tically lived at Sriperumbudur with her 
mother and aunt. She was not only living 
with them, but managing the whole of the 
property; looking to the relationship between 


ihe parties it seems to me to be but 
natural that rents. would be received by 
the two ladies, the mother and aunt 


of  Doraisani Ammal, and that Dorai- 
sani Ammal would not insist upon her sole 
right, more especially as she obtained that 
right from them. Such receipt must have 
been on behalf of Doraisani. The Will of 
Rajammal makes this conclusive. She re- 
cites in it that Doraisani Ammal has been in 
possession, and as I read that paragraph, I 
take it that she states Doraisani was in posses- 
sion from the time ofthe transfer of the regis- 
try, which was in May 1896. There. was a 
contention that Rajammal was attempting to 
makea devise or disposition of the village 
among others by her Will, Exhibit I. I have 
read it carefully and I do not think she does 
that. On the other hand, in the lst paragraph 
she recites the previous gift in favour of the 
girl and the transfer of the registry and pos- 
session of the two villages by her. This is 
made still clear by the express devise in 
favour of Doraisani of the arrears of rent 
due down to fasli 1350 together with other 
properties. There is rot a single word about 
the devise of these villages to her. 


I now come to the only other documents in 
the case which are relied on, Exhibits B and C. 
They are two sale-deeds by Alangarammal of 
two houses which were originally purchased in 
the name of her sister, Rajammal. I find 
that, in the Will Exhibit I, Rajammal devised 
these two houses in favourof Doraisani Ammal. 
If, as a matter of fact, the house helonged to 
Rajammal, any alienation of them by Alangar- 
ammal in 1904 and 1909 could not in the 
position of Doraisani Ammal afford any indi- 
cation of the consciousness of Alangarammal 
or Rajammal that they had not already given 
these villages, I am really unable to appreciate 
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the argument as regards the inference sought 
to be drawn from the execution of these two 
documents. As I saythatAlangarammal was 
under the impression that these two houses 
belonged to her, though purchased in the 
name of Rajammal, and that she ignored the 
gift under Exhibit 1. J think one of two pre- 
sumptions is possible, either that Alangar- 
ammal disposed of the two houses with the 
consent of Doraisani Ammal, which consent 
may have been given by ker in the belief 
that the money realized by the sale would 
not be utilised by  Alangarammal, but 
would finally go to her or that Alangarammal 
did something which she was not entitled to 
do. Either way they do not prove that Rajam- 
mal and Alangarammal did not part with 
the possession of the villages. I agree in the 
judgment of my learned brother that Exhibit 
II could not be taken to be a completed Will 
of Alangarammal. I, therefore, agree that the 
appeal should be allowed with costs through- 
out and the petitions should be dismissed. 

E Appial allowed; Petitions dismissed. 





CALCUTTA HIGH COURT. 

- APPEAL FROM APPELLATE DECREE No. 1442 or 

1913. 

May 10, 1915. 
Present:—Mr., Justice Fletcher and 
Mr. Justice Richardson. 
BHUBAN MOHINI DASI—PLAINTIFF — ' 
APPELLANT 

1 versus 

GAJALAKSHMI DEBI AND OTHERS— 


DerenDants—RESPONDENTS. 

Pardanashin lady, deed executed by—Document 
coming from lender or from borrower, effect of —Docu- 
ment drawn wp and executed. under her instructions— 
Rocument, explanation of, if necessary—Second appeal 
—Finding of fact—Deductions from fact, if made— 
High Court, jurisdiction of—Am-iukhtear-namah 
authorizing appearance in registration office, interpre- 


tation of. 


'In the case of a deed executed by a pardanashin 
lddy when the document comes from the side 
of the lender, it must be read over and explained 
to the executant, if the executant be an illiterate 
one; but when the document comes from the side 
of the borrower, it is amply sufficient to warrant 
the conclusion that the lady fully understood the 
document. [p. 120, col. 2; p. 121, col. 1.] 

A pardanashin lady took a loan from another 
pardarashin lady and instructed her own men to 
draw a mortgage-deed and got it duly registered 
through her mukhtear and husband acting under an 
am-mukhtear-namah: 

Held, that under the circumstances it was nof 
necessary that the document should have been 
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explained after it had been drafted, provided that 
the draft in fact corresponded with what the lady 
understood before it was made. [p. 1:0, col. 2.] 

In a second appeal a High Court is empowered 
to make deductions from facts withont disturbing 
the aoe arrived at bya lower Court. [p.12], 
col. 1. 

An am-mukhtear-namah authorizing a person to 
appear at the Registration Office authorizes the 
person to appear before the Registrar for the 
purposes of the Registration Act. [p. 120, col. 1.] 


Appeal against the decree of the Subordi- 
uate Judge, Hooghly, dated the 6th February 
1913, reversing that of the Munsif, Seram- 
pur, dated the 8th November 1911. 

Dr. Dwarka Nath Miter (with him Babu 
Batkuntha Nath Mitter), for the Appellant. 

Babu Nagendra Nath Sen, for the Re- 
spondent. 

JUDGMENT. 

Fiercuer, J.—This is an appeal from a de- 
cision of the learned Subordinate Judge of 
Hooghly reversing the decision of the Mun- 
sif of Serampur. The plaintiff who is the 
appellant before us brought a suit to reccver 
a certain sum of money on & mortgage secu- 
rity. Tbe sum advanced was Rs, 500. Both 
the plaintiff and the defendant were pardana- 
shin women. The Court of first instance de- 
creed the suit. On appeal, the learned Sub. 
ordinate Judge has set aside the decree of the 
Munsif. Hence this appeal to this Court. 

There is only one question in this case and 
that is whether, on the findings of fact, the 
defendant is bouud by the mortgage security. 
Tt has been found by the learned Jndge, and 
that Binding is not quarrelled with, that the 
lady borrowed Rs. 500 and received the money 
‘for her own purposes. That, of course, is a 
material finding. It has also been found by 
the learned Judge that the lady instructed 
her own men to draw upthe mortgage-deed. 
It has also been found that her mukhtear and 
husband, acting under a document the pro- 
per name of which is, I suppose, am-mukAtear- 
namah, presented the document at the Regis- 
tration Office and had it duly registered, the 
: am-mukhtear-namuh authorising the husband 
to appear at the Registration Officeon behalfof 
, the wife, the defendant. Of course, it is evi- 
dent on a document like that that the person 
“must have appeared before’ the Registrar 
for the purposes of the Registration Act. It 
has been suggested that the husband might 

“have been authorised to appear for some 
D purpose unauthorised by the Registration 
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Act; I do not think that that is so. "The 
appearance must ‘obviously have been for 
the purpose of registering the document 
and acknowledging the signature on the 
document. That is the way in which a 
documentcan beregistered when the executaht 
is a pardanashin woman. But stress has been 
placed in this case on a judgment of the 
Privy Council [Kalé Bakhs Singh v. Ram 
Gopal Singh (1)]. The view expressed. there 
is that a pardanashin lady has got to. have 
the- document explained to her, As I 
gather from that judgment, there is nothing 
in it which suggests that when a pardanashin 
lady has given instructions to her own 
men to draw up the deed in a particular 
way and when that document has’ been 
drawn up in thatparticular manner, anything 
further is required. It is not required 
that the document should be explained 
after it has been drafted. provided that 
the draft, in fact, corresponds with what 
the lady understands before it was made. It 
is suggested that the lady was an ignorant 
woman. I am notsure that her ignorance 
was so great as has been suggested by the 
learned Vakil for the respondent. She 
said that she never executed a document 
and she also kept back ihe evidence that 
would prove positively that she knew well 
about the contents of the document. It 
seems to me that, although the lady was 
not a literate one, she was gifted with a 
certain amount of intelligence. Be that 
as it may, the evidence offered in this 
case, namely, that the lady gave instructions 
for the preparation of the document and 
that she did, in fact, receive the advance 
of Rs. 500 and the subsequent registration 
of the document, do amply warrant the 
Court to come to the conclusion that the 
lady fully understood the document that 
she executed. In cases where the document 
comes from the side of the lender, it must, 
no doubt, be read over and explained to 
the executant if the executant be an illiterate 
ove; but in this case, when the document 
came from the side of the defendant, the 
mortgagor, it was amply sufficient to 


(1) 21 Ind. Cas 985; 16 O. 0. 378; ( 914) M. W.N. 
N. 112; 12 A. L. J. L15; 15 M. L. T. 130; 19. C. L. J. 
172; 10. L. J. 67; 26 M. L. J. 121; 16 Bom. L R. 147; 
36 4.81; 18 C. W. N. 282 (P. C.). i 
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warrant the conclusion that the lady fully 
understood the document. The learned 
gentleman who has conducted this case on 
behalf of the respondent says that this is 
a second appeal and tha? we are not 
entitled to interfere with the findings of 
fact. That is quite true. But there is no 
reason why the Appellate Court shoold 
not make deductions from facts without 
disturbing the findings arrived at by the 
lower -Court. I have no donbt that the 
Court ought to ‘find that this lady fully 
understood | the document. The result, 
therefore, is that we set aside the judgment 
and decree of the lower Appellate Court 
ánd restore the judgment  and' decree of 
the Court of first instance. The defendant 
must pay tothe plaintiff her costs both in this 
Court and also in the Courts below. 


RICHARDSON, J.—I agree that the judgment 
and decree of' the lower Appellate Court 
should be set aside and the judgment 
and decree of. the first Court should be 
Yestored. ; 

Appeal allowed. 


PUNJAB CHIEF COURT. 
First Civi, ArPeaL No. 1099 or 1911. 

. October 18, 1915. 
Present:— Sir Donald Johnstone, KT., 
. “Chief Judge, and Mr. Justice Leslie Jones. 
“SOHAN LAL AND OTHERS— DEFENDANTS— 
5 APPELLANTS 

VETSUE 

SARDAR KHAN— PrAINTIFF— 


RESPONDENT. 

Custom—Alienation by futher of ancestral property, 
ratification of—Sons, if bound — Mala fides—Civil Pro- 
cedure Code (Act V of 1904), s.11—“Claiming under,” 
meaning of—Daughter’s daughter's or sow's marriage 
by widow— Legal necessity- Appeal—Court Fees Act 
(VII of 1870), s. 7 (ir), Sch. I, Art. 1. 

In a case in which the whole subject-matter of the 
suit is also the subject-matter of appeal, the amount 
or value of the subject-matter of appeal is nothing 
more than the valne of the property which the 
plaintiff is seeking- to recover and possession of which 
the defendant is seeking to retain. [p. 124, col. 1.] 

Amore remote reversioner is not bound by a 
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ratification made by a nearer reversioner which ig 
demonstrably improper and when mala fides on 
the part of the nearer reversioner is established, 
the next reversioner will not be bound even by a 
decree. [p. 125, cols. 1 & 2.] 

Under the Customary Law a son has a right in his 
ancestral property independently of hig father and 
has thus an independent right of suit with regard to 
dhe ancestral property and cannot be said-to bo 
“claiming under” his father within the meaning of 
section ll of the Civil Procedure Code, 1908, and is 
not bound by anything done by his father with 
regard to such property. [p. 125, col. 2.] 

The expenses incurred by a widow for the 
marriage of a daughter's daughter and a daughter's 
son outof her husband’s property are not for valid 
necessity under the Customary Law of the Punjab. 
Lp. 126, eol. 1.] | 
. First appeal from the decree of the 
District Judge, Sialkot, dated the 12th 
October 19 1, decreeing plaintiff’s claim 


Mr. Nanak Chand,for Rai Sahib Lala 
Sukh Dayal, and Rai Sahib Lala Mot Sagar, 
for the Appellants. 

Mr. Badr-ud-Din Kuresht, for the Respond- 
ent. 

JUDGMENT.—Shadi Khan and Nawab 
Khan, the sons of Achhe Khan, who were 
Khokhar Rajputs of the village of Malakpur in 
the Sialkot District, died some time before 
1878. Shadi Khan left two widows, Musam- 
mat Sahibi and Musammat Karam Bibi. 
Nawab Khan left one widow, Musammat 
Begam. The area to which. the widows 
succeeded on the decease of their husbands 
amounted in all to 1726  kanals of nnencum- 


.bered lend. 


ln 1878 the said widuws commeuced to 
alienate their property, four sales being 
effected by them on the 17th January of that 
year. On that date Karam Bibi and Sahibi 
sold land to Bhana Mal for Rs. 400, and 
Musammat Begam sold land to the same 
vendee for Rs. 270. Thakar Shah, again, 
obtained a sale of land from Musammat 
Karam Bibi and Musammat Sahibi for 
Rs. 100. and a sale of land from Musammat 


Begam for the same sum. 


In November 1881, 


Musammat Bagam 
Karam 
Elahi for Rs. 99, and in January 1882, 
Sahibi and Karam Bibi sold land, also for 
Rs. 99, to the same vendee. The last sale 
which was effected was in January 1886, by 
Musammat Begam for Bs. 1,500, in favour’ 
of Ishwar Das. The total area conveyed by 
these seven sales was 820 kanals, ? 
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Meanwhile, however, the widows had 
commenced to mortgage. other property. 


These mortgages commenced in 1882 and 
wenbon atintervals up to 1900. They were 
altogether nine in number and the area covered 
by them amounted to 560 kanals. The 


consideration for all the sales and mortgages. 


totalled Rs. 6,934-12-0. 

By January 1901, all three widows had 
died and mutation of the remaining property 
was then obtained by Sardar Khan, the 
nearest reversioner, who is the collateral in 
the third. degree of the husbands of the 
deceased widows. as 

Within three years of attaining his 
majority, Sardar Khan instituted three suits 
to contest the alienations effected by. the 
widows. In one suit he attacked all the 
mortgages. That suit was compromised. 
In the second suit he attacked the first six 
sales and obtained adecree not only for 
the land sold (subject to the payment of 
the value of certain improvements) but also 
for the possession of two houses in 
ihe village site. In the third suit he 
attacked the sale of 1886 but unsuccess- 
fully. 

As a result of this litigation we have before 
us three appeals. One is by the representa- 
tives of Bhana Mal and Thakar Shah against 
the decree in favour of Sardar Khan con- 
cerning the first four sales. (The represen- 
tatives of Buland Khan did not appeal 
regarding the fifth and sixth sales. After 
the period of limitation for filing an appeal 
had elapsed, they applied to be made 
parties to the appeal. In the circum- 
stances they can be treated only as respond- 
ents.) 

According: to the plaintiff, the two houses 
(which are the subject of the next appeal) 
were in the possession of defendants Nos. 
19 to 21. Of these No. 12 only, namely 
Musammat Puran Devi, was concerned 
with the cases relating to the sale of 
land. She, however, has not joined in the 
appeal relating to the houses which has been 
conducted on behalf of defendants Nos. 13 
to 21. 

Thé third appeal is by Sardar Khan in 
regard to the dismissal of his suit for the 
land sold in 1886. 

The first of these appeals (First Appeal 
No. 1099 of 1911) and the third (Second 
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Appeal No. 2786 of 1914) are very closely 
connected. In orfler that the ‘pleas may 
be understood, it is here necessary to refer 
at once to some previous litigation which 
occurred in 1887. 


At that time the nearest reversioners ; of 
ihe widows! husbands were Sultan Khan, 
the father of the presenteplaintéff, and his 
brother, Sarfaraz Khan. Both of them were 
then sonless and eventually Sarfaraz Khan 
died without . issue.  Sardar Khan, the 
present plaintiff, was not born till 1900, 
his father dying about six months after his 
birth. 

Early in 1887 Nabi Bakhsh and other 
reversioners, more remote than Sultan Khan 
and Sarfaraz Khan, instituted a suit for the 
usual declaration against the sale of 1886 
by Musammat Begam. Up to that time 
Sultan Khan and Sarfaraz Khan had taken 
no steps against the widows or their alienees, 
but about two months after the institution’ 
of the suit by Nabi Bakhsh, ete., they them- 
selves instituted a suit for a similar declarà: 
tion. Nabi Bakhsh, etc., at once applied 
to be allowed to withdraw with permission 
to bring a fresh suit in case that by 
Sultan Khan and Sarfaraz Khan was not 
properly conducted. The desired permission 
was granted. At the very next hearing 
Sultan Khan and Sarfaraz Khan putin an 
application for the reference cf their suits 
to arbitration. It was referred accordingly. 
The arbitrators found that Musammat Begam, 
according to the custom of her tribe, was 

“absolutely in possession of the property 
left by her husband,” and they found 
further that even if her tenure was for 
life-time only, the alienation was valid as 
having been effected for necessity. The 
suit was then dismissed in accordance with 
the award. 

Such of'the pleas of the defendants con- 
cerning the sales as are still the subject of 
argument, are as follows :— 

It is urged on their behalf as regards 
the sale of 1SS0 (1) that the suit of 1887 
was genuinely conducted by Sultan Khan 
and Sarfaraz Khan and that Sardar Khan is, 
therefore, bound by its result, (2) that even 
if the suit was not conducted bona fide the 
subject of it is nevertheless res judicata, 
and (3) that inany case that sale was valid as 
haying been effected for legal necessity. 
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In regard to the first four sales it has been 


argued (1) that .so far at least as the., 


alienations by Musammat Begam are 
concerned; the case is res jydicata by virtue 
of the’ suit of 1887, because the arbitrators 
then held that Musammat Begam was in the 
position of an absolute owner, (2) that 
Sultan Khan gequiesced in the sales of 
1878 and that his son is bound by his 
father’s consent, (3) that even if the above 
pleas fail, it has still been shown that the 
sales jn dispute were effected for valid 
necessity and (4) that the value of the 
improvements has been underestimated. 


(In the lower Court there was also a plea 
that the plaintiff had no right to sue in the 
presence of certain descendants of a 
daughter of Musammat Karam Bibi. That 
plea has, however, been definitely abandoned 
in this Court, Counsel for the defendants- 
appellants admitting that the descendants 
of the widow’s daughter have no rights. We 
may add tkat, asa result of this admission, 
Counsel for the plaintiff-respondent has 
withdrawn a preliminary objection that the 
daughter of Dina. one of the appellants in 
the appeal relating to the houses who died 
during the pendency of the suit, should be 
impléaded as an appellant.) 


It is here nécessary to deal with another 
preliminary objection. Part of the area 
included in the sales of 1878 has been 
planted by the alienees with a wood and 
an orchard. The defendants pleaded that 
even if their sales were set aside, they were 
still entitled to receive from the plaintiff a 
sum of Rs. 10,000 as the value of those 
improvements. Their right to the value of 
improvements was not contested, but their 
value was disputed and was fixed by the 
lower Court at Rs. 2,880 only. The defend- 
ants-appellants no longer claim Rs. 10,000 
but urge that even if the sales are set aside, 
they ought to be allowed a further sum of 
Rs. 5,000. Counsel for the plaintiff-respond- 
ent then raised the objection, citing 
Kirpal Singh v. Sant Singh (1), 
that if the defendants-appellants claim this 
additional sum of Rs. 5,000 they ought to 
pay the full Court-fee on that amount, 


(1) 13 Ind. Cas, 306; 71 P. R. 191]; 30 P. L. R 
1912; 205 P. W, R, 1911, 
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which is greater than the Court-fee Which 
t paid on the whole sübject- 
matter of the appeal. 

In reply Counsel for the defendants- 
appellants has cited Waryam Singh v. 
v ahtab Singh (2), Hazari Singh v. Piran (8), 
Haidari Begam v. Gulzar Bano (4) and 
Abdur Rahman v. Charagh Din (5). We 
are unable to see how the contention of 
the plaintiff-respondent is supported by 
Kirpal Singh v. Sant Singh (1). In that 
case the plaintiff had got a decree for the 
recovery of the principal and interest due 
on a bond. The defendant on appeal 
claimed that the amount of the decree should 
be reduced, and he was naturally required 
to pay the Court-fee on the exact amount 
of the relief which he claimed. Of the 
rulings cited for the defendants-appellants 
none is exactly in point. Hazari Singh v. 
Piran (3) related to an appeal ina suit for 
pre-emption by the vendee for a sum which 
had been disallowed out ofthe price stated 
in the deed of sale. The Court-fee was 
paid only on the value of the land in suit. 
In the judgment it was remarked that 
it was not contemplated by the Legis- 
lature that the Court-fee payable -on part 
of a whole claim in appeal is, in the 
absence. of express direction to the contrary 
to exceed the Court-fee payable on the whole 
claim.” This decision was critivised in War- 
yam Singh v. Mahtab Singh (2)on the ground 
thatit proceeded "upon the assumption thatsec- 
tion 7, clause (vi), of the Court Fees Act was 
applicable to appeals in pre-emption suits, 
and upon grounds which, however, specially 
plausible, apparently overlooked the express 
terms of Article 1 of the Schedule which 
alone regulate matters connected with the 
fee to be paid upon memorandum of appeal 

in such suits." 


That criticism may be well founded 
for this reason that the appellant in Hazari 
Singh v. Piran (8) did not appeal with the 
object of getting the whole decree set aside 


(2) 19 Ind. Cas. 961; 141 P. W. R. 1918; 
1913; 240 P. L. R. 1913. Md 
(3) 92 P. R. 1900. 
(a) 25 Ind Cas. 325; 36 A. 829; 12 A. L. J, 481 
(5) 19 P. R. 1908; 129 P. L. R. 1908; i 
R. 1908, LE 
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but merely as regards the price. In cases 
where, however, the whole subject-matter 
of the suit is also the subject of the appeal, 
as in this case, it seems to us that the 
principle enunciated in Hazari Singh v. 
Piran (3) is perfectly correct and in that 
opinion we are fortified by Haidari Begam 
*v. Gulzar Bano (4). That was a case in 
which the plaintiff obtained an unconditional 
decree for the possession of land against 
a widow. The widow appealed against the 
whole decree but also claimed that in any 
event the decree should be made conditional 
on the payment of a sum of Rs. 80,000 due to 
heras dower. The Court-fee on appeal was 
paid on the value of the land only and the 
plaintiff-respondent pretended that it should 
be paid on the sum of Rs. 80,000. His 
objection was disallowed. Tudball, J., remark- 
ing that “it seems to me impossible to hold 
that the amount or value of the subject- 
matter of this appeal is anything more than 
the value of the property which the plaint- 
iff is seeking to recover and possession 
of which the defendant is seeking to retain.” 

We are of the opinion that in the preseut 
case the same principle should be applied 
and for this reason we disallow the objec- 
tion, 

To return to the merits, Counsel for the 
defendanta-appellants has argued at great 
length the question of the acquiescence by 
Sultan Khan in the sales of 1878. His 
principal arguments are that ae uieseence is 
shown by his inaction until the date of his 
death, by the fact that although he contested 
the later sale: of 1886 he did not contest 
those of 1878, and by his allowing the 
vendees to plant their wood and orchard 
without raising any protest. We do not 
‘propose to discuss whether, if it be granted 
that the suit of 1887 was conducted bona fide, 
these facts would be sufficient to establish 
acquiescence.: We are quite satisfied that 
Sultan Khan and his brother did acquiesce 
in all the sales effected by the widows, but 
our reason is derived solely from the con- 
duct of the case of 1887. As already stated, 
both Sultan Khan &nd Sarfraz Khan were 
then sonless. Between them they ought to 
have bSen in possession of at least as much 
land as was held by the widows. That being 
so, it was probably a matter of veryismall im- 
portance to them if the widows chose to 
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aliénate the family prqperty. If, on the 
other hand, they hal been actuated by any 
desire to check the widows’ alienvtions, it is 
diffioult to suppose that they would not have 
attacked the safes of 1878 long before the 
sale of 1886 was effected, for, as we shall pré- 
sently show, there was every revson to regard 
those sales as having been effected without 
any legal necessity. On the? contrary, what 
we find is that Sultan Khan and Sarfaraz 
Khan took no steps to bring any suit 
until a suit bad already been instituted by 
more remote reversioners and that when 
they did iustitute a suit they amply justified 
the suspicions of the more remote reversioners 
that it would not be genuinely conducted. 
One of the persons selected as an arbitrator 
was, as Counsel for Sardar Khan has 
successfully shown, Buland Khan, the alienee 
of the sales of 1881 and 1882, who was 
deeply interested in maintaining the widows’ 
right of alienation, and although the plaint- 
iffs in that case went through the formality 
of producing witnesses before the arbitrators, 
they nevertheless secured the failure of 
the suit by getting those witnesses to say 
that the sale by the widow had been effected 
for necessary purposes. Buland Khan, of 
course, was interested in going further than 
this and it is probably due to his influence 
that in the award it was held that Musammat 
Begam had absolute rights over her pro- 
perty. That decision is of so remarkable a 
character that it is hardly possible thatit would 
have been given asthe result of any buna fide 
litigation. It is a matter of common know- 
ledge that the usual course of the party 
who is unsuccessful in arbitration is to 
raise objections to the award on the score of 
the misconduct of the arbitrators and on any 
cther grounds of which he can lay hold. 
In this case, however, not only did the then 
plaintiffs raise no objection to the award 
which, however binding it may have been, 
they must have known to be preposterous 
in character; on the contrary they at once 
signified their full assent to.the decision 
at which the arbitrators had arrived. 

. We have no hesitation in finding that the 
suit of 188/ was not conducted bona fide, 
but was instituted purely with the object - 
of saving the interests of the widow and her 
alienee in the suit by ‘the more remote 
reversioners, It is, of course, true that those 
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more remote reversioners never availed 


themselves of the permission which they had 
obtained to re- -institute their suit, but that is 
not surprising for this reason that owing to 
the birth of Sardar Khan within a few years 
they no longer possessed any interests 
which it was necessary for them to safe- 
guard. 

"The conduct ôf Sultan Khan and Sarfaraz 
Khan in the suit of 1887 not only shows 
their attitude towards that particular aliena- 
tion, but it also indicates quite clearly that 
they were ready to andidid acquiesce in all the 
alienations by the widows which were open 
to them to contest, and further that the 
consent which they thus accorded amounted 
to an improper concurrence in the wr ongful 
acts of the widows. 

Tt is not now necessary to discuss in detail 
the reasons for which the suit of Sardar 
Khan concerning the sale of 1886 was dis- 
missed by the first Court. Suffice it to say 
that the decree was maintained by the 
Divisional Judge, who was evidently of 
opinion that the suit by Sultan Khan and 
Sarfaraz Khan of 1887 was not conducted 
bona fide, on the bare ground that _they. 
ratified the sale. He remarked that “it is 
quite immaterial that the plaintiffs in 
the suit. of 1887 chose a singularly 
tortuous and -round-about way of ratifying 
the alienation.. The fact remains that they 
did ratify it and ‘that is sufficient.” 


Holding as we do that the consent of 
Sultan Khan and Sarfaraz Khan to the 
alienation of 1886 was not given bona fide, 
we are unable to agree that Sardar Khan is 
still bound by the ratification of his father 
and uncle. Jt is nowhere stated in Jowala 
Hira Singh (6), which is cited by the Di- 
visional Judge in support of the proposition 
to which we have already referred, that a 
more remote reversioner is bound by a rati- 
fication which is demonstrably improper. 
Nor is Counsel for the defendants-appellants 
able to cite any authority for holding that-he 
is.any the more bound by the mere fact that 
the near reversioner has brought a suit the 
dismissal of which he has himself ensured. 
We need not in this connection do more than 

refer to remark No. 2 under paragraph 67, 
Rattigan’ s Digest, which indicates that when. 


* (0) 55 P. R. 1903; 117 P; L-R, 1903. .. .. = 
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mala fides is established, the next reversioner 
will not he bound even by a decree. : 

We come now to the conclusion that eis 
ther or no Sardar Khan is bonnd according. 
to the principles of Customary Law by the. 
deeision of 1887, he is nevertheless bound by 
the provisions of section 11, Civil Procedure 
Code. The fact is that itis impossible for 
us to regard’ Sardar Khan as the mere re- 
presentative-in-interest of his father. He no 
doubt derives his right to possession through 
his father, and for that reascn would be bound 
by his father's consent if not improperly 
given. But he has also, as has been clearly 
demonstrated in Sundar v. Salig Ram (7), 
an independent right of suit which is derived, 
under Customary Law, from the common 
ancestor. Having that right independently 
of his father, it cannot be said that he is 
merely a party "claiming under" his father, 
and if it cannot, then section ll, Civil Pro- 
cedure Onde, is not applicable. He has 
rights under Customary Law of which he 
cannot be deprived by the Civil Procedure 

.Code. If then, as we hold, the rule of res 
judicata does not apply even as regards the 
suit of 1887 to the land alienated in 1886, it 
is obvious that it cannot be applied to the 
sales of 1878, and further discussion on the 
point is unnecessary. 

To come now to the question of. necessity. 
As regards the sale of 1886, Counsel for the 
defendants-appellants relied entirely on the 
decision cf 1887 and although the question of 
necessity as regards that alienation has not 
been decided by the lower Courts, he made 
no claim that necessity could be independently 
established, nor did he ask fora remand. 
On the other hand, there is excellent reason 
for thinking that in this matter he had been 
rightly advised, for we find ina statement 
by Musammat Begam during. the course of 
litigation of 1¢87, that her object in selling 
that land was to pay the debts of her brother- 
in-law, Sultan Khan, son of Waris Khan, 
and to pay the expenses of the marriage of 
his son.. In face of that statement it would 
not be possible for the defendants to establish 
anything’in the shape of legal necessity. : 

With one exception the sales of 1&78 con- 
tained no reference to the objects for*which 
they were effected. The exception is that 


(7) 9 Ind. Cas. 300; 26 P. R. 1911 (F. Bois 34 P. L 
R. 1911; 33 P. W. R. 1911. 
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f the sales for Rs. 400 by Musammat Karam 

Bibi and Musammat Sahibi in favour of Bhana 
Mal In that deed of sale it was recited 
that the greater part of the consideration 
was to be devoted to paying the principal 
and interest on two bonds held by a certain 
Sultan Khan. Counsel fur the defendants- 
appellants has assumed that this Sultan 
Khan was the son of Kamal Khan and the 
father of the plaintiff. For this assump- 
tion, however, there does not appear to be any 
foundation. It is far more probable that the 
Sultan Khan in question was Sultan Khan 
son of Waris Khan, for whose henefit the 
sale of 1886 was apparently effected. That 
Sultan Khan was not only the brother-in- 
law of Musammat Begam but also the son-in- 
law of Musammat Karam Bibi and it is 
noticeable that he was one of the atiesting 
witnesses in the case of all of the sales of 
1878. 

There is some oral evidence which was 
tendered with the object of showing that the 
sales of 1878 were effected for necessary 
purposes, but it is of no value to the defend- 
ants-appellants. It shows rather, if it is 
true, that at least some of the objects to which 
the money was devoted were not necessary, 
as for instance the marriage of a daughter's 
daughter and a daughter’s son. It is obvious 
that the widows were in possession of a 
very large property which was more 
than sufficient to meet any reasonable 
expenditure, and we have no hesitation in 
concurring with the finding of the learned 
District Judge that necessity as regards the 
gales of 1878 has not been established. 


Só far as the sales are concerned, the 
only remaining question which is necessary 
to discuss is that relating to the value of 
the improvements. The defendants-appel- 
lants rely on the report of-a local Commis- 
sioner, who estimated the value of the fruit 
and other treesat Rs. 9,590. The District 
Judge, rejecting this estimate, assessed 
their value at Rs. 2,880. The latter sum 
was the value at which the local Commis- 
sioner would have assessed the trees if he 
had regarded them merely as fuel, and 
the District. Judge in discussing the report 
made a somewhat unguarded remark, which 
Counsel for the defendants-appellants takes 
ag indicating’ that 'hé thoüght that fruit 
trees are never more yaluable than trees 
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grown for fuel and like purposes. We do 
not think that thie was what the District 


Judge really meant, bat apart from that 
we have examined the evidence ourselves 
and we can ffad no good reasons for 
supposing that the value which he has 
placed upon the trees has been, under- 
estimated. The estimate of the | local 
Commissioner, who saw the trees at a time 
when they were notin fruit, was based 
very largely on oral statements that the 
value of the fruit in the orchard might 
be as much as Rs. 564 per annum, but 
this annual value, even if the statements 
be accepted as correct, was not the value 
to the owners of the orchard but 
the retail price of the fruit in the -hands 
of lessees. The maximum sum which, 
according to the evidence, the owners ever 
received in one year was Rs. 250, but 
admittedly its sale value has fallen as low 
as Rs. 28. Even these prices take no 
account of the cost of labour which the 
owners of the orchard must have employed 
and it seems to us, having regard to all. 
the material before us, that the sum allowed 
by the District Judge represents fairly 
enough the capitalized value of any income 
which the defendants-appellants are likely to 
have realized, 


It remains to discuss the appeal relating 
to the two houses. From the ‘plaint it 
would seem that when he instituted his 
suit, Sardar Khan thought that these houses 
had been transferred by the sales of 
1878. Admittedly this was not the case. 
The plea of the defendants was that the 
houses had been acquired by their fathers 
from Shadi Khan and Nawab Khan, the 
husbands of the widows. No separate issue 
concerning these houses was framed -by. 
the District Judge, nor was any question 
relating to them separately discussed in 
his judgment. He ordered, however, that 
the plaintiff should get a decree for. the 
houses as well as for the land, and then by a, 
further oversight omitted to mention the 
houses when framing the decree. Sub- 
sequently as a result of a representation by 
the plaintiff, the decree was amended so 
as to bring it in accordance with the 
judgment. s 

Defendants here appeal on two grounds, 
The first is that the `District Judge had no 
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authority to-amend the decree to make it 
agree with the judgment. That conten. 
tion is obviously untenable. The second is 
that no issue was framed and there has 
-been no discussion regardingethe houses on 
the, merits. Technically these last con- 
tentions are correct, but nevertheless 
after hearing Counsel we see no reason 
fora remand. We find that there is ample 
material on the record to enable us to 
dispose of the point ourselves. We have 
already stated that the contention of the 
defendants was that these houses were 
obtained by them from the predecessors of 
the husbands of the widows. Counsel for 
the plaintiff-respondent has, however, been 
able to show us that in 1865 one of the 
houses was in possession of Musummat Sahibi 
and Musammat Karam Bibi, their husband 
Shadi Khan being already dead, and that 
in.the same year the other house was in the 
possession of Nawab Khan, the husband of 
Musammat Begam. More than that, however, 
as is amply clear fromthe evidence on this 
point tendered not only by the plaintiffs but 
also by the defendants, that the latter did not 
obtain possession of these houses until after 
the decease not only of Shadi Khan but 
also of Nawab Khan. The result is then that, 
however the defendants obtained these houses, 
whether by sale or otherwise, they obtained 
them from the widows. In the circumstances 
ther can be no question of adverse pos- 
session and in view of the plea set up by 
the defendants themselves, it is not open 
to them to plead a valid transfer from the 
widows. : ; 

We dismiss Appeals Nos. 1099 of 1911 
and 1352 of 1911 by the defendants, with 
costs. We accept Appeal No. 2786 of 1914 
by the plaintiff, who will get a decree for 
possession of the land in suit with costs 
throughout. 


Appeals Nos. 1099 and 1352 dismissed; 
Appeal No. 2286 allowed. 
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ALLAHABAD HIGH COURT. 
Civit MiscELLANEOUS Rererence No. 328 
or 1915. 

; December 9, 1915. 
Present:—Mr. Justice Tudball and 
Mr. Justice Walsh. 

RAM SINGH—Derenpant—Petitioner 
versus 
Musammat BHANI—PraiNTIFF— 


RESPONDENT. 

Hindu Law —Inheritance—Insane, exclusion from in- 
heritance of—Heir of such insane, whether has any legal 
title—Illegitimate child, whether can inherit father’s 
property as against legitimate child —Suit for declara- 
tion and possession —Limitation Act (IX of 1908), 
Sch, I, Art. 141. 

A person is disqualified under the Hindu Law 
from succeeding to property if he is insane when 
the succession opens, whether his insanity is curable 
or incurable. A daughter of such lunatic has 
no legal title tc the estate left by her grandfather. 
[p. 128, col. 1.] 

Under the general principles of Hindu Law an 
illegitimate daughter cannot succeed to her father’s 
property as against a legitimate daughter, by a 


`~ lawful wife. [p. 128, col. 2.] 


A suit by a Hindu daughter for possession of her 
share in her father’s estate on the death of the 
mother falls within “Article 141 of the first 
Schedule to the Limitation Act and time bogins to 
run from the date of the mother’s death. Tp. 128, 
col. 2.) 


Reference by the Local Government under 
rule 17 of the Kumaon Rules, 1894, 

Mr. Baldeo Ram Dave, for the Petitioner. 

Mr. A. H. C. Hamilton, for the Respondent. 

JUDGMENT .— This is.a~reference under 
rule 17 of the Rules and Orders relating to 
the Kumaon Division, 1894. The facts of 
the case are as follows. One Lachman 
Singh, Subedar, acquired the property now 
in suit, He died some fifteen or sixteen years 
prior to the suit leaving an idiot son, Ram 
Singh Thapa. Ram Singh had a wife 
Musammat : Tara. Ram Singh died 
subsequently to his father, leaving three 
daughters by his wife, Musammat Tara. 
He had what has been described as a dhauti 
wife, Musommat Yasuli, and by her a 
daughter, the plaintiff in the suit. After the 
death of Lachman Singh, Musammat Tara 
took possession of the estate and prior to her 
death in the end of 1906 she made certain 
transfers of the property in favour of her 
three daughters and of the contesting 
defendant, the husband of her third danghter, 
Musammat Debki. She retained a portion 
of the property,’ which on her death ‘in 1906 
was taken by one: of lier daughters. The 
plaintiff instituted the suit on the allegation 
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that she was the legitimate daughter of Ram 
Singh and as such entitled to a share in his 
estate on the death of his widow, Musammat 
Tara. Musammat Debki having died prior 
to the suit, sheclaimed a one-third share in 
the property. It was pleaded in defence tl:at 
her mother was not the lawful wife of Ram 
Singh but only his mistress and that, 
therefore, the plaintiff was not entitled to 
inherit at all. It was further pleaded that 


- the suit was barred by limitation. The Court 


of first instance dismissed the suit. The Court 
of first appeal decreed it. The Court of second 
appeal upheld the decision of the Deputy 
Commissioner, and the matter has now been 
referred tc us under the rules with a request 
to favour the Government with this Court’s 
opinion onthree points. The first point is whe- 
ther, in view of the fact that the plaintiff's 
father was a lunatic, the plaintiff had any 
right to maintain the suit. The second point 
is whether or not the Commissioner was right 
in holding that daughters of dhauti wives 
could succeed to their father’s property, in 
view of the general principle of the Hindu 
Law and of the fact that no custom was set 
up in the plaintand none was proved. The 
third is whether the Commissioner was right 
in holding that Article 141 of the Limitation 
Act, Schedule I, applied to the suit, in view of 
ihe fact that the suit was one for a 
declaration of title and for delivery of 


: possession with reference to the ruling cited 


in paragraph 6 of the letter of reference. 
The ruling mentioned is the case of Francis 
Legge v. Rambaran Singh (1). The reply to 
the first question is simple. In Deo Kishen 
v. Budh Prakash (2), which was subsequently 
followed in Tirheni Sahat v. Muhammad Umar 
13), it was clearly held that a person is 
disqualified under Hindu Law from succeeding 
to property, if he is insane when the succes- 
sion opens whether his insanity is curable or 
incurable. The factsfound are that Ram 
Singh Thapa was insane when his father 
died and that the property was acquired by 
his father Lachman Singh. It was, therefore, 
clear that Ram Singh Thapa did not inherit 
the property and that the plaintiff as his 
daughter has no legal title to the estate which 


; (1) 90 A. 85: A. W. N. (1897) 198. 
` (2) 6 A. 509; A. W. N. (1888) 105. 
~ (8) 28 A. 247; A. W. N. (1905) 265; 8 A. L. J. 4. 
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was left by Lachman Sipgh. In the case of 
the serond question, it is clear that under ` 
the general principle of Hindu Law an 
illegitimate daughter could not sneceed to` 
her father’s property as against a legitimate 
daughter by a lawful wife. The plaintiff | 
came into Court alleging herself to be the 
legitimate daughter. The point was found 
against her. She did not plead any special 
custom either in the family or caste under 
which she as an illegitimate daughter would 
be entitled to take her father’s estate. There 


is no evidence to prove sucha custom, It is, 
therefore, clear that the Commissioner’s ' 
finding on the: point is wrong. On the 


question of limitation, it is also clear that the ` 
ruling mentioned in the letter of. reference, | 
namely that of Francis Legge v. Rambaran 
Singh (1), does not and cannot apply to the' 
present suit. In that suit the plaintiff came 
into Court alleging that he was in possession: 
and that a slar had been cast upon his title ' 
and asked the Court to declare both that he 
was the owner and possessor of the property. : 
That suit was porely declaratory in its: 
nature. The present suit is a suit , for’ 
possession. On the face of the plaint it was’ 
a suit by a Hindu daughter for possession of 
her share in her father’s estate on the death’ 
of the mother. Suits of this nature really 
fall within Article 141 of the first Schedule’ 
to the Limitation Act and time begins to run’ 
from the date of the mother’s death. The 
Commissioner was, therefore, right in holding 
that this Article applied to the suit as brought. 
We, therefore, answer the questions (a) and 
(b) in the letter of reference in the negative 
and question (c) in the affirmative. We 
consider that the plaintiff should be ordered 
to pay the costs of the contesting defendant 
in all Courts. The costs of this Court will 
include the fee of Rs. 32 certified by the 
respondent’s Counsel. : i 


Reference answered. 
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BUGTHA SIMHADRI NAIDU v, BEHAVA SITHARAMA PATHUDU, 


- 4 
MADRAS HIGH COURT. 
Caiminat Revision Cass No. 473 or 1915. 
Criminal Revision Pstrtioy No. 875 

or 1915. ° 
. November 11, 1915. 

[ Present; —Mr. Justice Kumaraswami Sastri. 
BUGTHA SIMHADRI NAIDU— 
COMPLAFNANT—PETITIONER 

A versus 
BEHAVA SITHARAMA PATRUDU ano 


OTHERS —A COUSED— RESPONDENTS. 

Crüninai Procedure Code (Act V of 1&98), ss. 350, 
435, 439—De novo trial, if cancels charge pre- 
viously framed—Order subsequently passed in favour 
of accused, whether amounts to discharge or acquittal 
—Revision against acquittal by private party, whether 
competent, ; ; 

A denovo trial held under section 350, Criminal 
Procedure Code, does not imply the cancellation of 
a charge previously framed against the accused 
and consequently an order subsequently passed 
letting off the accused is one of acquittal and not 
of discharge, 


Tonguturi Sriramulu v, Nalam Krsshna Row, 25 Ind. 
Cas. 1001; (1914) M. W.N. 646; 27 M. L. J. 589; 15 
Or. L. J. 678; 38 M. 585; 16 M. L. T. 308, followed. 


Though the High Court has power to interfere 
on revision with an order of acquittal at the 
instance of a private party, that power is only 
exercised when the order has resulted in ‘graye 
injustice. ` j 

Vellayanambalam v. Jolai Servai, 30 Ind. Cas. 
152; 28 M. L. J. 692; 16 Cr. L. J. 600; (1915) M. W. N. 
540, followed, 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1598, praying 
the High Court to revise the order of the 
Court of the 2nd Class Magistrate of 
Parvatipur, in Calendar Case No. 324 of 
1914, , 


FACTS.—The petitioner preferred a 
complaint against the accused to the 
2nd Class Magistrate of Parvatipur in Ca- 
lendar Case No. 324 of 1914. This complaint 
was duly enquired into by the Magistrate 
and charges were framed against the az- 
cused. That Magistrate being trans- 
ferred the case -came on before the 
new Magistrate. The accused then claimed 
a de novo ‘trial and this was granted. 
Subsequently the new Magistrate let off 
the acctsed. Against this latter order the 
complainant preferred this criminal revision 
petition. 


9 


. case. 


The Hon'ble Mr. B. N. Sarma, for the 
Petitioner. - It is clear law that once a 
de novo trial has been ordered, the Judge 
is bound to try the whole caseanew. He 
cannot have the evidence of some of the 
witnesses in the first trial and examine 
only the remaining witnesses again. By 
analogy it follows that the charge previously 
framed must be deemed to have been 
cancelled by the order for a de novo trial 
and the whole trial must be deemed to 
have begun anew. . 

Mr. C. Sidney Smith, for the Public 
Prosecutor, for the Government and Mr. Janaki- 
ramayya, for Mr. V. Ramesam, for the Re. 
Spondent, were not called upon. 

ORDER.—It has been held in Tanguturt 
Sriramulu v. Nalam Krishna Row (1) that 
the recommencement ofatrial under section 
350, Criminal Procedure Code, does not 
imply the cancellation of a ‘charge already 
framed and that an order passed subsequently 
is one of acquittal and not discharge. 
The case should, therefore, be treated as 
a revision against an acquittal. 

Though the High Court has power to 
interfere on revision, the power will only be 
exercised when the order of acquittal has 
resulted in grave injustice. I have dealt 
with the matter fully in Vellayanambalam 
v. Solat Servat (2). 

I see no grounds for interference in this 
The Magistrate did not believe the 
prosecution evidence and was of ' opinion 
that there was considerable doubt as to the 
guilt of the accused. 


The petition is dismissed. 


i Petition dismissed. 
(1) 25 Ind. Cas. 1001; 16 M.L. T. 808; (1914) M, 
W. N. 646; 27 M. L, J. 589; 15 Or. L. J. 673; 38 M. 
585. 
(2) 30 Ind. Cas. 152; (1915) M. W. N. 540; 28 M. L. 
J. 692; 16 Cr. L. J. 600. 
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BABILAL BALWANT t, EMPEROR. 


i BOMBAY. HIGH- COURT: 
CRIMINAL Revision: APPLICATION N o; 202 
‘or 1015, -~ 

LX ew? Sisira ben 30, 1915. 

se Present: :—Mr. Justice Batchelor-and 


dicio 


1 


uan [CUM 


c 5 uoo 








LlHl5 Mr. Justice Hay ward. 
-BABILAL- BAL WANT - Acceso 
Eyer NEZ - APPLICANT 


BAN OD ses "versus 
i JEMPEROR. -Pnossoóron: -Respoxpsyr. 

«Bombay, Preventjoi of Gambling Act (Bom. Act -1V , 
af 1887), s. 10—Ewamination of accused person as wit-. 
ness, legality | Of: Evidence of such accused, admissi- 
bil ity of. 
SA. Magistiate ^ -is - at justified; under section 10 
of. the Bombay, Prevention .of Gambling: Act, to 
examine and therefore commits an irregularity, if he 
examines , an accused person while he is still in the 
position ‘of ati accused person and ` has obtained no 
órder of:disoharge'or acquittal. 

Statements made: by accused persons under -such 
circumstances a are not admissible in evidence, 





inal” ‘application, for revision from 
dorivittion dnd sentence’ ‘passed by the Hono- 
rary Magistrate, first Class, at Ahmedabad. 

“Mr. G. N. Thakor, for the Accused. 

, Mr. S. S, Patkar, (Goyorigent Plenden), 
Ke Crown, na : 

- JUDGMENT.’ 

Barouwton, J.—In this’ case the learned 
Málisdute in examining two of the accused 
persons; while" they’ were still in the 
position c of accused persons and had obtained 
fio order ‘of discharge i or acquittal, committed 
an” ‘ irregllarity. - His “action is not to be 
justified under section-10 of the Bombay 
Prevention of Gambling Act. The state- 
ments of these two accused persons were, 
therefore, inadmissible in ‘evidence, and’ if 
those statements are discarded, from the 
record, there i8 nothing in evidence which, 
despite the  presumptions arising under 
sections.) .and': 7. of. the Act, would warrant 
the *coüvietion -of this applicant. For those 
presumptions in, this. particular- case are 
Weükéned ‘by ‘the ‘circumstance that the 
gambling was taking place not in a close 
room, but in an open shed. 

The Rule, therefore, must be made 
absolute, the fine, if paid, being refunded. 


en E EUR 


Rule made absolute, 
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. In re M, MUTHAYA, —— ud "EE. 


MADRAS HIGH COURT, 
CRIMINAL Revisies Case No: 281 or 1915. 
CRIMINAL Revision Petition No. 212 | 
oF 1915. ‘ 
Ottober 27. 1915. 
Present: —Justice Sir William Ayling, K*., 
and Mr. Justice Phillips.- ` ~*. 
In ve M.. MUTHAY A—AccUSED—. 


PETITIONER? ' / 
Madras Abkari Act (I of 1836), 55560, 6t—Depôt. 
writer actual offender, liability of. ; 
Section 56 of the Abkari Act when road with 
section -04 makos also a depót-writor (not, a 
licensee under'the Act), if an actual offender, liable 
for an offence under the former section. 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Court of the Sub.Divisional Magistrate of 
Mangalore Division, in Criminal Appeal 
No. 100 of 1914, preferred against that 
of the Court of the Stationary 2nd Class 
Magistrate of Mangalore Taluq, in Calendar, 
Case No. 301 of 1914. 

Mr. K. Ramanath Shenaz, for the Peti- 
tioner. 2 

Mr. P. R. Grant, for the Government. 

ORDER.—It is argued that petitioner being. 
merely the depot-writer and not the licensee 
is not liable to prosecution under seclion 56° 
of the Abkari Act. It has been held by a 
Bench of this Court in an unreported case. 
(Criminal Revision Case No. 630 of 1886) 
that sections 64 and 56 must be read together, 
and that not only the licensee but the actual 
óffender (in this case petitioner) is liable 
to prosecution for an offence under section. 
56. Following this we must raject peti- 
tioner’s contention. No other ground for 
inteference is shown. Petition is dismissed. . 


Petition dismissed, 
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É SObIGIAL. "GoxnilsstONi us 
| COURT.” 
Gerry. Rennt No. 92 oF 1915. -a 
monia: June 17, 1915. * 
i: iM. ‘Pratt, J. [ok “and Mr. Boii 
E: NEC T ox . 
EMPÉROR—ArbicANT " 
d “persis oie TL 
“USMAN Y MLÀD ‘DATO—Respownewt, 
El Orintial Procedurë Code (Act V of 1898); & "do — 
High: Oourt,"póiber of, to enhancé 'sentence—Laches of 
prosecution, effect of— Penal Code. (Act. KIY of’ ga 
$85,880, 454... 
ere a p ison is Gonyieted: ander "secti "$80 
anid454, Thdidn Penal Code, and subsequently it is 
discovered’ that hé -has been previously convicted 
Seven ^times, a; Highs Cort ivould not | enlrance 
the sentence under section, 419, Criminal, ;Procedure 
Code, ii in the absence. of any, irregularity 9 or impropriety 
inthe “Magistrato's“procootlings:” 
The powers of revision are not to be invoked to 
sapply:the, laches of the prosecution- ._ . 
wa Emperor v. Nur Mahomed, 5:3 Or. L. J, 341; 48 P; 
19 8 Or. 42 P. L, R 1906, ‘referred to. > - 
“Emperor v. Allahkakliio,'1 T ‘ind, Cas. 412; 18 Or. Le J. 
780; 8-32: R. 101; Gistirignished:** dy E 












Reference made under section 430, “Csintiall 
Procedure Code, by the. District: Magistrate, 
Hyderabad. 

Mr. T. G. Elphinston, Public Prosecutor for 
Sind, for the Crown. 


JUDGMENT. 


Pratt, J O:— The accused was convicted by 
the City Magistrate, Hyderabad, of offences 
under sections 454 and 380, Indian Penal Code, 
and sentenced to suffer rigorous imprisonment 
for four months. The District Magistrate 
refers the proceedings to us for enhancement 
of the sentence, . because after the trial and 
convictions it was discovered that, the accused 
had been previoysly gonvicted s seven times. We 
do not think we Should exercise our power of 
enhancéinent under section 439, Griminal Pro- 
cedure Cod, da. in., cases „where there was no 
irregularity i in the artane 8 proceedings 
and where the Magistrate’ S order was a pro- 
per order on the, materials before him. Even 
if we. aide exercise the j power of enhancement 
of ‘the. sentence;, we could only do so. up to a 
period of 2^ years which would be’ quite: in- 
adequate i in view of the many previous’ con- 
vittions. “If the previous convictions. had 
been,.knoWn-before the trial, the case would, 
no de ubt, have been' committed to the Court 
of; “Session: “We do. not.thins, it fair “to the 
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In ve MADASAMY NADAN,- > oa Fow. 


accused that we should ‘reverse the conviction 


‘and ‘direct him "to Be. so committed . after he 


has uhdérgone the full period of thé sentence 
inflicted. by. the.trying Magistrate. KA 

“The -Publie Přosecutor refers to the case of 
‘Emperor v. Allahrakhio (i), where a conviction 
in a summary trial for cattle-lifting was set 
‘aside and a re-trial ordered on the ground that 
the offence was a serious one and should not 
ave “been: “punished by thé Magistrate ina 
summary trial. But theré the Magistrate. exer- 
‘cised‘ a wrong discretion in trying the’ case in 
a summary manner,and this Court ordered a 
re-trial to correct ‘that ‘error.’ “But her e no 
error by the trying Magistrate has occurred. 
It was the duty of! the . prosecution to put. all 
the facts before the Magistrate and our powers 
of revision are not to bé "invoked to supply 
the laches of the prosecution. 


"The "Punjab Chief Court on "similar facts 
refused to interfere; see the case of Emperor 
y. Nur Mahomed (9). 

»." We, therefore, discharge the warrant issued 
against the accused and direct the record and 


proceedings be returned to the District 
Magistrate, ‘ 
£u E "s 4 i i - | Record returned, 


` (1) 17 Ind. Cas. A12; 6 S. L. R; 101; 13 Or. U. 7. 780 
(2) 3 Or. L.-J: 341; 43 P. R. 1903 Cr; 42 P, L, R. 
1506. - ii AE 


TROL "MADRAS HIGH COURT. 
^ CRIMINAL Revrston Case Nó. 522 op 1915. 
s , CRIMINAL REVISION PETITION No. sda 
PAM . OP 1915. 
goes. Noveimbar 11, 1915... . 
"Present; —Mr. Jastice Abdur Rahim ` 
* and Justice’ Sir William | Ayling, Kr. |^ 
"In re MADASAMY NADAN—Acctsen— 


PETITIONER. 
Regulation IX of 1816, s. 10 —Punishment of putting 


in storks.- Tast for. doter mining whether it is d»jrading 
to inflict th» punishmané —Sh mars, 
In desernint * the question wherhos AN, paish- 


ment of putting in sw)vks shail bo inlióusl on any 
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particular class of people, the test is whether that 
class would at the present day regard themselves 
degraded by the infliction of such punishment. 


A sentence of putting in stocks is unwarranted by 
law inthe case of Shanars who have improved in social 
status and regard being put in stocks asa degrading 
form of punishment. : 

Rettigadu v. Konda Reddi, 24 M. 271; 1 Weir 928, 
referred to. 


Petition, under sections 435 and 489 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of the Village Magistrate of 
Nagaram,  Tinnevelly District, in Calendar 
Case No..1 of 1915. 


Mr. M. D. Devadoss, for the Petitioner. 
Mr. P. R. Grant, for the Government. 
ORDER. 


Abpor RAHIM, J.—In this case the peti- 
tioner is a Shanar by caste and he was con- 
vieted by the Village Magistrate of insult and 
‘assault and put in stocks by way of punish- 
ment. 


The question we have to cousider is whether 
_ the sentence wasa proper one or not. We 

are of opinion that Shanars do not belong 
to "any of the lower castes of the people on 
whom it may not be improper to inflict so 
degrading a punishment”, to use the words 
of section 10, Regulation XI of 1816. In 
the case of Rettigadu v. Konda Reddi (1), it 
was held that a Mala, a Hindu pariah, was a 
person on whom it may not ordinarily be 
improper to inflict so degrading a sentence, 
but it would be otherwise if it could be shown 
that on adopting Christianity he adopted 
| also the Christian moral and social standards 
instead of those of his caste. In the case 
‘of Shanars we would not be far wrong in 
saying that they wonld at ieast at the pre- 
sent day regard themselves degraded by 
the infliction of such punishment. That is 
one 
question whether the second condition applies. 
Many members of that community have 


now taken to trade and business or 
are landówners and farmers and 
with improved material ^ prosperity a 


greater sense of self-respect has come to them. 
- Considerable members of them have adopted 


(1) 24 M, 271; 1 Weir 928, 
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important test for determining the. 


L31916, 


Christianity, mamany cases perhaps as a 
protest against the rigidity of the ancient 
caste system. Asa caste they are said to 
occupy a place somewhere between the 
Vellalas and the Pariahs and their traditional 
occupation has been  toddy-drawing (see 
Bhattacharjee on Hindu Castes and Sects, 
page 26). But they themselves claim to be 
Kshatriyas. Whether- that claim be well 
founded or not, the fact that it is made, is 
evidence to show that Shanars as a com- 
munity would regard being put into stocks 
asa degrading form of punishment. In this 
- case the sentence has already been suffered 
and there is no reason to interfere with the 
- conviction itself. All that was necessary - 
was to record our opinion that the sentence 
that was inflicted was not warranted by 
law. 

Ay ine, J.—I agree that the Shanars are 
not a “servile caste” [Vide Queen v. Nabi 
Saheb (2)] but one on the members of which 
it lis improper {to inflict so degrading a 
punishment as confinement in stocks. 


(2) 6 M. 247; 1 Weir 927. 


CALCUTTA HIGH COURT. 
ORIMINAL APPBAL No. 552 or 1915. 
August 31, 1915. 

Present; —Mr. Justice Chapman 'and 
Mr. Justice Roe. 
SUMANTA DHUPI AND orRERS— 
APPELLANTS 
versus 
EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), ss. 201, 302—Princz. 
pal, if convicted as accessory after the fact—Mere suspi- 
cion, if bar to conviction—Murder, evidence of, causing 
to disappear---Alternative indictments, propriety of. 

A principal cannot be convicted as an accessory 
after the fact. [p. 188, col. 2.) : 

Where it is impossible to say deSnitely, however ` 
strongly it might be suspected, that an accused was 
guilty of murder, mere suspicion is no {bar to a -con- 
yiction under section 201. Îi 34, col, 1.) M 
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But if in a case of murder it be accepted as 
a proved fact that the acéused pefore the Court dis- 
posed of a dead body and if the acceptance of that 
fact completes the chain of circumstantial evidence 
which proves beyond doubt that the accused were 
actual principals present at the nfurder and taking 
part in the murder, they cannot b» convicted of the 
mifor offence of causing evidence of the murder to 
disappear, even though by an error of the Judge or 
by a misconception of the position by the Public 
Prosecutor the charge of murder is subsequently 
withdrawn. [p. 184, col. 1.] 


Per Chapman, J.—It is unsatisfactory to have an 
alternative indictment, one count charging the 
accused as principal and the other as accessory 
after the fact. [p. 134, col. 2.] 


Appeal against the order of the 
sions Judge of Noakhali, dated the 
May 1915. 

Babu Atulya Charan Bose, for the Crown. 


JUDGMENT. 


Ses- 
llth 


Ros, J.—The facts of this case as set 


forth in the judgment of the learned 
Sessions Judge are as follows:—On the 
9rd February one Girish Kahar disappeared 
and was never seen again alive. On the 
l2th February a dead body was found in 
a pond which appears to be an overflow 
from a tidal river. The body was lying 
under three feet of mud and on it wasa 


heavy ladder. It was so far decomposed 
that the Medical Officer who held the 
post mortem examination was unable to 


give any cause of death: but fróm its cloth- 
ing it was identified as the body of Girish 
by his relations. As soon as the body was 
discovered, a first information was lodged 
before the Police in which it was stated 
that the undoubted cause of the killing of 
Girish Kahar was that his cousin was an 
idiot and that his wife Nandarani was an 
immoral woman, her chief visitors being 
Sumanta Dhupi and Bhagwan Dhupi, two 
of the accused now before us, and that 
Girish was an cbstacle to these intrigues. 
After investigation two other Dhupies, 
Bharat Dhupi and Pyari Dhupi, were 
arrested by the Police and were brought 
before the Deputy Magistrate for the re- 
cording of statements which for the pur- 
pose of the present case it is not necessary 
to consider. It is sufficient to say that 
they are not admissible in evidence against 
the twó accused Sumanta and Bhagwan. 
Evidence was placed before the Commit- 
ting Magistrate to the effect that from the 
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condition of the rice in the stomach of 


‘the deceased he must have died three or 


four hours after his last meal, which was 
taken at 6 p.m. A number of witnesses 
gave evidence that they saw Sumanta and 
Bhagwan, Pyari and Bharat between 6 
and 8 p. m. loitering near the house of 
Girish and two boatmen saw Sumanta 
the same night at 11 pr. x. with two other 
men at a spot a short distance from the 
place where the body was found. The 
men that they saw. were muddied to the 
waist. Other witnesses saw Sumanta 
and Bhagwan about midnight returning to 
their homes with mud upon their legs, 


Upon this evidence the four accused 
Sumanta, Bhagwan, Bharat and Pyari 
were committed to the Sessions Court 


under sections 302 and 201, Indian Penal Code, 

.On the case coming on for trial it was 
at once evident that it would be illegal to 
try both these offences together. Acccrd- 
ingly the charge under section 201, Indian 
Penal Code, was first investigated, the charge 
under section 302 being postponed for future 
consideration. 

The facts as found by the Sessions 
Judge amount to this, that the Medical 
Officer is wrong in his deductions from 
the digestion of the food in the stomach 
of the deceased as.to the exact hour of his 
death. That hour ‘would more rightly be 
fixed at between 7 and 8 p.m. The Ses- 
sions Judge finds on the evidence that it 
is conclusively proved that Bhagwan and 
Sumanta disposed of the body of Girish 
by sinking it in the pond. He finds that 
it is conclusively proved that Girish was 
murdered between 7 and8r.x. on the 
night of the 3rd February. He is satisfied 
that Sumanta and Bhagwan had a suff- 
cient motive for killing him. He finds 
that they were loitering near the house of 
Girish at the exact hour of the murder. 
On these facts he has convicted them under 
section 201. 


Section 201 is an attempt to define the 
position known in England as that of an 
accessory after the fact. It is settled law 
that a principal cannot be convicted as an 
accessory after the fact. The learned 
Judge recognises this. His argument is 
that the evidence onthe record is insuffi- 
cient to justify him in saying definitely 
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"thái either^ Surnania or. Bhagwan was “ae 
“tually guilty of. the murder and that,, ‘there- 
“fore, ` ‘there’ is “ho bar to their trial under 
‘section 201. Í have cohsidered carefully . ‘the 
‘Opinion’ of many. learned ` Judges upon this 
Section, . particularly. the opinion of Jardine, 
q. 3. ‘and Ranade, J.,-in the case of Queei- 
“Empress v. . lambya: (1). T accept with 
'onfidence the rule ‘laid ‘down in that case 
‘that, where it is impossible fo say defi- 
nitely, however strongly it might be sus- 
pected, that an accused was guilty of 
murder, mere suspicion” As, no. bar to :& con: 
Vviction under section 201: ‘But I am ‘satis: 
fied‘ that if it be accepted asa proved fact that 
the "accused before. the Court. disposed: of 
a dead ‘body and if the acceptance of that 
fact completes ' the, chain, of circumstantial 
eviderice which“ proves beyond doubt that 
the accused were actual. pprifcipals ` present, 
at the, murder and taking part in the mur- 
der, > they’ cannót be convicted of the minor 
offence of causing evidence ' of the murder 
to -disappeat; even though by an error of 
the Judge or by a misconception of the 
position by, the. Public Prosecutor thé 
charge of" ‘murder is euleqnently with- 
drawn. i 

We must. “take” 3i as, a fact conclusively 
proved: that the accused ' on the night of 
ihe tiarder “of Girish” disposed of :his dead 
body. We “must | “take it that before any. 
investigation, liad " ‘beet made’ by the. Police 
Sumanta’ and Bhagwan’ were clothed with 
a motive for the murder. We must take 
it as ‘proved beyond "dispute that the ‘murder 
was’ committed between 7. and 8 p. m. and. 
that bétweeh 7 and 8 pP. m. Sumanta -and 
Bhagwan ‘were seen by numerous witnesses. 
loitering near.the house of the deceased. If 
all these facts are accepted as , being con-. 
clusively proved, it is beyond question. that, 
they amount “to'a “chain of circumstantial, 
evidence amply sufficient to justify. Abe con- 
vietion ‘of the’ accused as principals. If we. 
accept the facts found the appellants were 
certainly.: principals. '"If*we do not -accept 
the facts‘found they are ori the merits ‘of the? 
case not ‘guilty. Thére is in' this case~ no? 
escape from that position: ‘The appellants’ 
Sumanta Dimp, and Bhagivan: must " be 
abquítted. Ro 4 Rte, Sar 
xD Unróported. Gr: Case Bom. E: c. K. 1895 at p. 


4 
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With regard- ‘to Pybri . Dhupi ‘there are 
two flaws in his conviction: ‘In. the ‘ first 


‘place. on the-facts found: by the? Session 


Judge: all thate. he’ did was to tie the- body 
of ‘Girish to-a ladder. ‘ In one, ‘part of his 
‘judgment he says ‘that it is not’ shown for 
‘certain whether” Girish was dead ^whén he 
was” tied to - the ladder.’ "in another part 


‘of his judgment he says. that Payari helped 


to tie the body to the ladder because, .he 
was. abused. Accepting . these . findings . of 
fact iti clear, i in the first; place, that: when 
Pyari lent his assistance itis not certain 
that the offence of murder had . been..,com- 
mitted, In the second : :place, if indeed, he 
only tied the ladder to the body ef. ‘the 
deceased to avoid being abused it .cannot 
be said that he ‘assisted in disposing of the 
body with the ‘intention of screening the 
murderers. «^. 5 o» € T. St 
For these reasons Lam of opinion that thé. 
three appellants ` should. d acquitted ` and: 
released. . - (om n 


` Cuapitan; J.—I agree that -thée- opere 
must be acquitted and -released. >} desire; 
however, to guard myself from saying "what 
my opinion “would be if this case’ ‘were ‘one 
of first- Impression. I consider: that T am 
bound, by the decision of Torap Ali v. “Queen 
Empress (2). lam unable to -distingui¥t’ 
the facts of the ‘present ‘tase from the: ‘facts: 
of that case. The’ Crown might well donsidér 
in a case of this Kind which charge tó prove 
and proceed ' upón that charge ^slone:. lt is 
unsatisfactory | to- have an alternative indict? 
ment, one count ‘charging the accused’: ag 


principal ‘and’ the other às, accessory after the’ 


ict 


fact. 
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PUNJAB B HIP COURT. ^os 
URIMINAL REVISION PeTITION No. 976 or 1915; 
HEU -September-2, 1915. 
5^ + Present: —Mr. Justice Shadi Lal. 
PARS RAM— PETITIONER 


+ teraus 


JALAL DIN— BRE:PONDENT. 

"Practice — Point gt issue to be appropriately "decided 
by Civil Cow t—Criminal case, stay of— Jurisdiction, 

Parties should not be, encouraged to resort to the 
Criminal Courts in cases in which the point at issue 
betweén thein is one which cau more appropriately. 
be decided by a Ciyil Court. [p. 135, col. 2.] 
» Emperor v. Bishen Das, 8 Ind. Cas. 1161; 57 P. LR, 
1911; 33 P. R. 1210 Cr; lz Cr. L. J. 50, followed. 


- A "Court ‘of Justice has inherent jurisdiction to stay 
proceedings in a case: pending before it and sec: 
tion 344,-Criminal , Procedure Code, empowers the 
Court to ‘adjourn an inquiry or. trial for any reason: 
able cause. [p. 136, col. 1. : us 
` Pétition, under section -439 of. the 
Criminal Procedure Code, for revision. of 
‘the order. of the Sessions Judge, Shahpur, 
dated the 21st May 1918, confirming that 
of. the "Magistrate, first’ Class, - Shahpur, 
‘dated, the 14th May 1915, rejecting the 
‘application of petitioner for stay of exes 
cution, of prcceedings. 

Messrs. W. C. Asquith, and Gokal Chand, 
for the Petitioner.’ . 

Mr. .Obedulla, for the Respondent. . 
: JUDGMENT. . The dispute. between the 
parties relates’ to certain monetary transac- 
‘tions and is the’. subject matter -of two 
“eross- cases’ now pending in the Courts of 
„first instance. ` The, respondent filed a com- 
plaint against ‘the ‘petitioner charging him 
“with cheating and criminal breach of trust 
‘in respéct of some money, and it appears 
‘that the accused was-summoned in that 
“case to appear on 13th May 1915. Before 
‘that date he bad instituted a civil suit for 
“the recovery of Rs. 2,500 and upon the 
strength of that suit he applied on .the 
“18th” May to the. Criminal Court for stay 
‘of further proceedings pending the deci- 
‘sion of the civil’ suit. The Magistrate 
‘did not pass any orders on the merits of 
-the application and merely directed it to be 
“placed on the record. Another application 
„made on the ae day met with the 
same fate. Now ` it appears- ‘that the 
controversy in thé ae cases has’ relation 
“to the same matter ‘and that: the civil 
ease is nearly ripe for final decision, the 
plaintiff having -closed --his „evidence «and 
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ihe defendant. Tatie a fo PN ‘more, 
to examine, In these. circunistances. it seems, 
that the. principle enunciated in “a Division, 
Bench judgment .of thìs Court; reported’ 
as Emperor v Dishes; Das (1), is | fall 
applicable’ here. The Hon'ble . Mr. Justice, 
Rattigan, -who delivered the judgment; of 
the Court, made’. thé twan weighty: 
observations: — . 


EX jos 


“We might add- in a that it- dg? 
a véry sound general -principle that parties: 
should -not be encouraged to resdrt‘to.the: 
Criminal Courts in. eases in: which: the 
point at issue -between them“ is one which: 
can’ more appropriately: be decided by’ at 
Civil. Court.- There `is > mnfortunately. ~a) 
tendency on the part of . persons. iwho: 
consider themselves ‘aggrieved: - to: rushito 
the ;Criminál “Courts~ either for «thé 
purpose of obtaining -at : small :oóst “to; 
themselves - a.-decision- on “matters bwhieh: 
ought; in the ordinary: course of things;:to 
be- adjudicated: upon "bysthe Civil Courts: 
or of- prejudieing the course of proceedings» 
already instituted, or'abont to be instituted, 
in .a Civil Court. by: the’ other side; This 
tendency should be checked. and ‘Criminal 
Courts should be on their guard not to 


lend their aid in cases of this kind. In 
the present case tbe complainants sought 
the aid of the Criminal Courts before 


proceedings were taken by the accused in 
the Small Cause Court, but we are of 
opinion that the Magistrate would have 
exercised a wise discretion.if-he had, of his 
own motion, stayed proceedings i in his Courf, 
pending the decision of. the Civil” Court; 
and .had accepted that decision as finally 
settling the dispute betweén , ‘tthe parties, 
At the best, if hà had thereafter proceeded 
with the trial, he would almost necessarily 
have felt bound to acquit the accused, 
for if a Civil Court had, upon the same 
facts, decided in the latter's favour; it 
‘would have been, if not- technically wrong, 
at all events almost impossible for „à 
-Criminal Court to hold that there was no 
dcubt whatever, about the acċċused’s : guilt; 
"and-if there was a: -dónbt; “the: : actiised 
would, of course, haye been. entitled 7 te 
i5 - 
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Thelearned Pleader for the respondent 
does not dispute the applicability of the 
rule in Emperor v. Bishen Das (1) to the 
present case, but argues that the law laid 
down therein is incorrect. To this contention 
I cannot accede. It is abundantly clear 
that a Court of Justice has inherent 
jurisdiction to stay proceedings in a case 
pending before it, and section 344, 
Criminal Procedure Code, empowers the 
Court to adjourn an enquiry or trial for 
any reasonable cause. The question of the 
desirability. or otherwise of staying 
criminal cases has often come up for 
adjudication before the High Courts, and 
it has been repeatedly laid down that a 
Court has jurisdiction to pass such orders 
as it thinks fit. 

The decision of tue Division Bench in 
Emperor v. Bishen Das(1) is absolutely clear on 
the subject and I am, therefore, constrained 
to hold that the criminal action be stayed 
pending the disposal of the civil suit. I 
accept the application and order ac- 
cordingly. The civil case is, as observed 
above, ‘nearly ripe for judgment and the 
Subordinate Judge is directed to decide it 
as quickly as possible. 


Application accepted. 


ALLAHABAD HIGH COURT. 


CRININAL Revision PETITION No. 508 or 1915. 


October 25, 1915. 
Present: —Justice Sir George Knox, Kr. 
EMPEROR-—AP?LICANT 
versus 

PANOCHU AND ANOTHER Opposite Party. 

Evidence Act (I of 1872), s. 27—Confession—Pointing 
out of dhatura tree by accused to Police—Statement, 
if admissible. 

In a Police investigation of a case under sec. 
tion 328, Indian Penal Code, the accused said to the 
Darogha "I gave seed of dhatura.” On being asked 
from where the seed came, the accused pointed out 
to the officer a dhatwra tree. 

. Held, that the statement was inadmissible in ovi- 
dence. e. . . . 
Revision of an order of the District Magis- 
trate of. Gorakhpur. 

JUDGMENT.—Read explanationfurnished 
hy. the District Magistrate. It appears that 
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in the course ofa Police investigation into 
a charge under section B28 of the Indian 
Penal Code, the: prisoner Indrason pointed 
out a dhafura tree and said “from this I 
took the fruit.", The fact of pointing out 
the dhatura &ree and the words accompanying 
it were deposed to by the witness Ablakh. 
The: same witness was allowed to say 
further.—"He (meaning the,Sub-Inspector) 
asked Indrason who gave the gur and 
Indrason said he gave it. He also said ‘I 
ave seed of dhatura. The Darogha said 
where did you bring the seed? He 
said ‘there was a tree at Chillor Ahir’s 
Kala.” The Darogha said ‘come and 
point out. Allof us went." There can be 
no doubt whatever that the whole of the 
statement above recited was inadmissible 
as evidence. No fact is deposed to as 
discovered in consequence of the information 
said to be given by Indrason. If we take 
it that the fact of the dhatura tree was a 
discovery in consequence of the information 
received from Indrason, then and then 
only such information as related distinctly 
to the fact thereby discovered might be 
proved. The fact that Indrason pointed out 
the tree and'said that from it he took the 
fruit is all that related to the fact thereby 
discovered. But, as pointed out by Mr. 
Justice West in Reg. v. Jora Hasji (1): "It 
is not all statements connected with the 
production or finding of property which are 
admissible; those only which lead immediately 
to the discovery of property, and so far 
as they do lead to such discovery, are 
properly admissible. ...... Other statements 
connected with the one thus made evidence, 
and so mediately, but not necessarily or 
directly, connected with the fact discovered, 
are not to be admitted, as this would rather 
be an evasion than a fulfilment of the 
law, which is desigued to guard prisoners 
accused of offences against unfair practices 
on the part of the Police. For instance, 
aman says you will find a stick at such 
and such a place. .I killed Rama with it.’ 
A Policeman, in such a case, may ba allowed 
to say he went to the place indicated, and 
found the stick; but any statement as to 
the confession of murder would be inadmis- 
sible.’ By similar reasoning the evidence 


) 


(1) 11 B, H, C. R, 242 at pp. 244, 246 
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of Ram Gobind qupted by the learned 
Magistrate is equdlly „inadmissible as 
evidence and should have been rigorously 
excluded. Let the record be returned. 


Recòrd returned. 


CALCUTTA HIGH COURT. 
Government APPEAL No. 3 or 1915. 
September 2, 1915. 
Present; — Mv. Justice Chitty and. 
Mr. Justice Richardson. 
DEPUTY LEGAL REMEMBRANCER, 
BEHAR anp ORISSA— PLAINTIFF 
— APPELLANT 
versus 
MATUKDHARI SINGH AND OTHERS— 


ACCUSED —RESPONDENTS. 
Criminal Procedure Code (Act F of 1899), ss. 417, 256 
—Acquittal, appeal from—Evidence, consideration of, 

in criminal cases—Presumption of innocence—Burden 
of proof—Appellate Courts duty in regard to findings 
of fact by trying Court—Unlawful assembly—Common 
object to enforce right —Riol —Mischief—Bona fide 
claim of right—Penal Code (Act XLV of 1860), ss. 
141, 147, 148, 149, 324, 326, 430— Written statement by 
accused persons; filing of— Practice. 

No distinction is drawn in the Code of Criminal 
Procedure between an uppeal from an acqnittal 
and an appeal from a conviction. [p. 137. col. 2.] 

An appeal from an acquittal may- lio on a ques- 
tion of fact and there are no spocial rules for dealing 
with the evidence in such appeal. [p. 137, col. 2; 
p. 188, col. 1.] 

In all criminal cases the innocence of the accused 
person must be presumed; and the burden lies 
upon the prosecution of completely rebutting that 
presumption. [p. 137, col. 2.] . 

If after the consideration of the whole evidence any 
doubt is felt by the Court asto the guilt of the 
accused, he is entitled to the benefit of that doubt. 
[p. 187, col. 2; p. 188, col. 1.] 

An Appellate Court should give weight to the 
opinion of the trying Court which had the witnesses 
before it and was, therefore, able to judge from 
their demeanour whether or not they were telling 
the truth. [p. 188, col. 1.] 

There cannot be a conviction under section 430 
where there is a right or a bona fide claim of right. 
[p. 141, col. 2.] 

* The Code of Criminal Procedure does not provide 
for filing written statements by the accused. Such 
statements are entirely irresponsible and should not 
be allowed to be filed. -[p. 148, col. 1.] 

Appeal against the order of acquittal 
passed by the Sessions Judge of Gaya, 


dated the Ist February 1915, against the con. 


viction and sentences passed by the Deputy 
Magistrate of Gaya, on the 15th January 
1915. 

Sir S. P. Sinha, Mr. Sultan Ahmed and 
Mr. Khurshed Hossain, for the Crown. 

Mr. Qaspersz and Babu Mommotha Nath 
Mukherjee, for the Respondents. 

JUDGMENT. 

Currry, J.—Matukdhari Singh and nine 
other persons were convicted by  Babu 
Har Sahai Lal, Deputy Magistrate, Ist 
Class, of Gaya, under various sections of 
the Indian Penal Code and sentenced to 
various terms of imprisonment. They 
appealed to the Sessions Judge of Gaya 
who allowed the appeals of all the ten 
persons. From that order of acquittal, the 
present appeal has been filed by the Local 
Government. 

It is urged on behalf of the Local 
Government that the matter is one of consider- 
able public importance, inasmuch as the 
accused in this case claimed to use force 
in asserting their rights of irrigation. It 
is argued that there would be considerable 
danger to the public peace if such action 
on behalf of private individuals was allowed 
to go unpunished. For the defence it is 
argued thatan appeal from an acquittal 
stands on a different footing with regard 
to the consideration of evidence to an ap- 
peal from a conviction. Reference was 
made to the ‘cases of Empress of India v. 
Gayadin (1) and Emperor v. Madan 
Mondal (2). These decisions were con- 
Sidered in Government Appeal No. 8 of 
1914 by a Bench of which I was a member, 
It is sufficient for me here to say that 
no distinction is drawn in the Code of 
Criminal Procedure between an appeal from 
an acquittal and an appealfrom a convic. 
tion. It is expressly provided that an 
appeal from an acquittal may lie on a 
question of fact. Only one broad rule can 
be laid down with regard to the considera- 
tion of evidence in all criminal cases, and 
that is that the innocence of the accused 
person must be presumed; and the burden 
lies upon the prosecution of completely 
rebutting that presumption. If after the 


(1) 4 A. 148. 
(2) 22 Ind. Cas. 731; 18 0. W. N. 668; 15 Or, L. J, 
155; 41 C. 662. : 


138 


"Consideration of the whole evidence any 
doubt is felt by the Court as to the guilt 
of any accused persoz, he is entitled to 
‘the benefit of that doubt, and the verdict 
must. be in his favour. There are, however, 
"no special rules for dealing with the 
evidence in ‘an appeal from an acquittal. 
Of course due’ weight must be given to the 
decision of, the Court below and the 
‘reasons advanced for that decision. Apart 
“from this, however, an appeal from an 
acquittal must be considered in precisely 
‘the same manner as allother cases are cón- 
sidered and it mast be determined whether 
‘the evidence is such as to warrant a con- 
‘viction of the accused. 

«This is an appeal from an Appellate order. 
There is a salutary rule which says that 
‘an Appellate Court should give weight to 
-the opinion of the trying Court which 
had the witnesses. befcre ‘it and was, 
<therefore, able to judge from their demeanour 
cwhetheror not they were telling the truth. 
Jn “an appeal like tbis from an acquittal 
“passed upon appeal, this Court is obviously 
tin as good a position as the lower Appellate 
:Coùrt to form an opinion with regard to 
ithe credibility of the witnesses. We must 
‘have, as the Appellate Court ought to 
-have had, due regard to the opinion on 
this question fórmed by the trying Magistrate. 
‘The facts of this case are not seriously 
in dispute. There was undoubtedly an oc- 
-currence of the nature described by the 
‘witnesses inthe early morning of Sunday, 
Ath “October 1914. It arose in consequence 
of the reluctance on the part of the people 
‘of Mauza Nimsar to allow the mauzas 
gbove them to take water from what is 
walled the Nimsar Pyne. The Sessions 
Judge himself, who has acquitted the ac- 
cused, says. The Nimsar people, as is 
admitted .and proved beyond a shadow of 
‘douht, demolished the dam at Sikaria 
blaiming. that their turn had come for the 
use of the water.” 


Only two . questions arise in this case, 
first, whether the action of the Nimsar 
people amounted to an offence under section 
147, indian Penal Code, and the kindred 
sections, that is to say, whether there was 
in. fact .4 riot; and, secondly, whether the 
accused, or any and which of. them, 
participated in that riot? 


INDIAN OASES, 


DEPUTY LEGAL BEMEMBRANOER, BEHAR AND ORISSA v. MATUKDHARI SINGH. 


‘in turn to the villages 
dam is Noni. 


‘Maksudpur, Kalyanpur and Sekaria. 


[1916 


Thelearned Session Judge has, in my 
opinion, fallen itto an error with regard 
to the parabandé system which is in vogué 
in this locality and also with regard to 
the legal rights of the parties. These 
errors have undoubtedly vitiated his wlrole 
judgment and, in my opinion, driven him 
to an entirely wrong conclusion, 

From the Mortar rivet flows what is 
known as the Nimsar Pyne, a channel 
constructed many years ago for purposes of 
irrigation. It flows southwards past several 
villages. Those villages originally all 
belonged to the Tikari Raj. Now some 
of the villages in question.have -passed to 
other owners, The several villages with 
which we are concerned in the present 
case are Noni, Maksudpur, Kalyanpur, 
Sekaria and :Nimsar-Hasanpur. Nimsar- 
Hasanpur still form part of the 9-anna 
Tikari Kaj. Maksudpur, Kalyanpur “and 
Sekaria which lie below Noni to the north, 
have passed tn the ownership of Babu 
Ishwari Per-ad Singh, whose people are the 
complainants in this ease and who himself 
resides at Gaya. The only document 
relating to the system of irrigation is 
the Lal Bahi, an old book of the Tikari 


Raj, of which an extract has been put 
‘upon the record as Exhibit 6. The system, 
as we find it proved in this «vase, is 


that the villages lying in proximity to the 


‘Nimsar Pyne are permitted in rotation each 


Pyne when 
to collect 


to erect a bundh across the 
the water is flowing low, so as 
it and permit of its flowing into the 
bhoklas or distributories which thus pass 
the water from the Pyne into their fields, 


‘The rotation commences from the northern- 


most village which lies highest and descends 
lying lower and 
to the south. Thus, in this case, the first 
village which has a right to construét a 
Below Noni are some other 
villages with which we are not-concerned, 
Then comes the. group of. threa villages, 
They 
lie, Maksudpur and Kalyanpur to the. 
west of the Pyne ‘and 'Sekaria to the 
east. Maksudpur and  Kalyanpur have 
one bhokla on the western bank and 
Sekaria one bhokla on the eastern bank. Into 
these two bhoklas the water is compelled “to 
‘flow -by the-construction. of-a :single .dam. 
Below these three villages, to which we 
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may. for the purposys of this ‘case refer as 
Maksudpur, lie the vitlages of Nimsar- 
‘Hassanpnr. The: water is drawn off by the 
Several villages i in the paras or tùrns which 
‘are: specified i ia the Lal Baki. Thus Noni 
iå ‘allowed ‘to take the water for two days, 
Maksudpur, Kalyanpur and Sekaria together 
Tor two days and’ Nimsar- Hassanpur. for 
three: days. These paras, in my’ opinion, 
clearly” mean the actual time during which 
Water. is flowing into the bhoklas. © When 
the water is running low, some time must 
necessarily be allowed both for the construc- 
tion ‘of the bundh and the period required for 
the. filling of the handar, or space behind the 
bandh; io as: to. permit the water to rise 
high enough: ‘to’ flow into the bhoklas. It was 
suggested on behalf of the defence, but not 
in “any way" proved, that’ no. time could be 
Allowed .for the erection of the bundh and 
fhe ` “filling, Gf the handar. This is clearly not 
the’ case. ¿In September 1 1914 there had been 
& “dearth of water, but some 10 days or so 
before the oceurence there. appears to have 
been a very ‘heavy’ storm and a consequent 
rush of water which carried sway the bundhs 
which had.been erected by Noni, Maksudpur 
and Nimsar. Noni,’ whether by reason of 
fhe’ heavy rainfall or for some other reason, 
did not réquire to re-erect its bundh or to 
draw watér from the Pyne for its irrigation: 
Maksud pur. and,Nimsar, on the other hand, 
seem' to have “Teguired water “and to have 
taken steps to" ‘eréct their bundhs. It may be 
thab the Simsar bandh was commenced before 
the Maksudpur bundÁ. As to this there is no 
éertain evidence. “If is, however, in evidence 
and proved beyond doubt that the Maksudpur 
people began constructing or reconstructing 
their bundh on Wednesday, 30th ‘September 
1914.. The Nimsar people, who wanted to 
dráw' the Water for themselves at that‘ time; 
objected. ~ Some of their men: eame to. the 
Maksudpur pàbple who were constructing the 
bundh and asked them to desist. .They declin- 
ad “to do so. Rémonstrance was again made 
by the ‘Nimsar people’on Thursday, lst Octo- 
ber. ' “The Police were also "informed with 
the result that the Sub- -Inspector ` paid more 
than one visit to the bundh and- ultimately 3 
constables ` ‘and 4 chowkidars were pùt to 
watch the Maksudpur bundh with a view 
to preventing ` any. breach’ of the peace. “On 
Thursday, lst October, 2 notice | was, given 
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by the Sub- Inspector to Matukdhari Singh, the 


‘first azcused who was the Circle, Officer of 


the Tikari Raj. In that he was, asked tò 
assist.in preventing any breach of the: “pane 
‘which was apprehended at Maksudpur- bë- 
tween the Nimsar raiyats and Tikari ‘ainlas 
on the one side and the ratyats, of Maksudpur 
on the othér. The Maksudpür „people. _con- 
‘tinued to erect their bundh. There ds some 
slight discrepancy in the evidence as to ‘at 
‘what precise hour it was cómpleted; but, 
putting it as‘ much against the prosecution 
and as favourably for the accused as possible, 
there can be no doubt whataver, that it was 
not completed until Thursday, Ist, October, 
and that the water did not comméneé to flow 
into the bhoklas until the mo) ning of Friday 
the Znd. The general body of the prosecution 
witnesses puts the time when the’ water’ þe- 
gan to flow into tbe, bhoklas at noon on 
Friday: but, assuming thatit was-4 or 5 hours 
before that, ib would not, in my opinion, make 
any difference to the position of the parties 
in the present case. If it began to fow’ on 
the morning of Friday the.Znd, the para of 
two days would expire on the moruing-of Sun: 
day the 4th. It would, in any case, ‘not exi 
pire until, say, 7 4. M5 inall probability, it 
did not expire until noon on Sunday. On the 
Friday and Saturday, no objestions were taken 
by the Nimsar people. On the sight ‘of S&tur- 
day and Sunday, there were 12 men ‘of the 
three villages appointed to‘watch the. com- 
pleted bündh. Theevidence shows that there 
were seven on one side and five on the other, 
We are unable to accept’ the evidence of tha 
Police constable and chowkédar which would 
put the number at anything from 25 :to 100. 
It is extremely improbable that so many meh 
“would be left there simply for the purpose òf 
watching the bundh: ‘Besides these watchers 
were the. three constables and four chowki- 
dars. Ak about: 2 or 8 à. m. on Sunday 
morning a large crowd of Nimsar people—the 
number has been variously estimated at. 100 
to 200 or even more—came from the south’ on 
the western’ bank of the river headed by a 
inan on an elephant. The evidence shows that 
one of them at least carried’ a sword, another 
a garasa, while many were armed with lathis, 
They came up to.the bundh; and the man, on 
the elephant—who was evidently in author: 
ity called upon the watchers to demolish th 
bundh. _ They replied thet their para had E 
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terminated and that itshould not be demo- 
lished till the para was over, when, they said, 
the Nimsar people might demolish it them- 
selves. It should be stated that according 
to the parabandi, it is the right of the village 
below to demolish the bundh of the village 
above directly the para of that village has 
terminated. It would, therefore, be within 
the rights of the Nimsar people to demolish the 
bundh at Maksudpur when the Maksudpur 
para was over, As the Maksudpur people de- 
clined to accede to their request, the elephant 
was directed to the bundh which it proceeded 
to demolish under the orders of its mahuts. 
It trampled down or removed with its tusks 
the bundles of sugarcane and the earth form- 
ing the bundh and made & breach through 
which the water began to flow. The flow of 
water rapidly increased the breach and the 
bundh was soon demolished, the water flow- 
ing southwards. In consequence of the ac- 
tion of the Nimsar people, the Maksudpur 
people made a small show of resistance. Some 
of them were pursued by the elephant and 
frightened away. That was before it had 
actually demolished the bundh. Others were 
attacked by the persons who carried the 
sword, the garasa and lathis. The evidence 
is clear—and, indeed, the fact cannot be dis- 
puted—that Kunja Singh and Enayet Khan 
of the Maksudpur people were very seriously 
injured by the sword, garasa and lathi blows. 
After the bundh had been demolished and 
the Maksudpur people had been put to flight 
the Nimsar people dispersed. One of the 
constables Ram Dahim Singh, who was pro- 
nounced a hostile witness in the trying Court, 
instructed one of the chowkidars GopiiDusadh, 
who also appears to have been a hostile 
witness and not being called by either side was 
examined by the Court, to lodge a first in- 
formation. ^ This he did at the Tikari Police 
Station—three miles from Bhaismera, the 
place of occurrence. In that information, he 
did not identify any of the rioters excepb 
Beni Singh who, he then said, was seated on 
the elephant with another man whom he 
could not identify. He was, in my opinion, 
clearly in error in putting Beni Singh on the 
elephant, andthe trying Magistrate has given 
good reasons for holding that he did this 
deliberately with the object of shield. 
ing Matukdhari Singh. That information 
kvas lodged at about 4 a.m. Soon after 
that Matukdhari Singh was undoubtedly 


c 


arrested at his residenge, which is not very 
far from the thang, by the Police officials 
of their own motion. His arrest must 
have taken place at about 6 or 6-30 a.m. 
Thakar Singh—&he gomasta of Maksudpur 
and Kalyanpur—distrusted the Tikari 
Police who, he thought, might be unduly 
favourable to the Rajand so to the Nimsar 
people who were tenants ef the Raj. He 
accordingly took steps to bring the occur- 
renve to the notice of the authorities with- 
out the intervention of the Tikari Police. 
He sent Kunja Singh and Enayet Khan to 
the hospital and at about 8 a.w. caused to 
be written out the telegram Exhibit 9 to 
the District Magistrate of Gaya. In that 
telegram he accused all the eight persons 
who are now before the Court other than 
the two palwans. An information also 
was laid by Kunja Singh said to be of 
Mauza Sekaria on 4th October 1914 in 
which he, too, named the eight accused 
other than the two palwans. The conse- 
quence was that all the 10 accused persons 
were put upon their trial with the results 
as above stated. 


As I have said, the learned Sessions 
Judge has fallen into an error both with 
regard to the  paraband? and the legal 
rights of the parties. What his precise 
finding is as to the paraband: it is difficult 
to say; but he apparently holds that the 
para of Maksudpur had in fact commenced 
at the time of the occurrence because he 
says that they had no right to erect the 
bundh and dam up the water for irrigation 
at all at that time. His reason for this 


‘appears to be that Noni had not exercised 


its right of taking the water and, there- 
fore, the right had in some manner been 
lost to Maksudpur and passed to Nimsar 
who had commenced, he says. to erect their 
bundh shortly before the Maksudpur people 
commenced to erect theirs. I fail to see how 
the waiver by Noni, if there was such a 
waiver, of its right to erect a bundh and 
take the water for its para could possibly 
affect the right of Maksudpur as between 
Maksudpur and Nimsar. The Maksudpur 
people were undoubtedly entitled to take 
the water before the Nimsar people. They 
had, therefore, the right to erect their 
bundh and have their para completed before 
the Nimsar people could insist on having 
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the channel opened for the irrigation of their 
fields, 

The learned Sessions Judge has also fallen 
into an error with regard to the lezal 
rjghts of the parties, which the Counsel 
for the accused did not attempt to support. 
The learned Judge says that, in his opinion, 
the riparian @wners were entitled to the 
free flow of the water and that anything 
which stopped that flow amounted to a 
nuisance which they were entitled to abate. 
Therefore, he says, the Nimsar people 
were entirely within their rights in 
demolishing the dam erected by the Mak- 
sudpur people because it constituted a 
nuisance so far as Nimsar was concerned. 
It need hardly be pointed out that this is 
not a question of nuisance or abatement of 
nuisance at all. The view also of the 
learned Sessions Judge entirely overlooks 
the rights of the Maksudpur people which, 
after all, are co-ordinate with the rights of 
the Nimsar people and are governed by the 
same system. 

I am clearly of opinion that 
Maksudpur people were within their 
rights in erecting their bundh as they 
did. I also find that their para would 
last until atleast 7 A. x. on Sunday, 4th 
October and that the Nimsar people had 
no right whatever to demolish it before 
that hour. 


I, then, pass to the consideration of the 
question whether there was, in fact, a riot 
within the definition of section 141, Indian 
Penal Code. As to this there cannot be the 
shadow of a doubt. The common object 
of the mob in this case was by means of 
criminal force or show of criminal force 
to deprive the cultivators of Maksudpur 
and Sekaria of the use of water of the 
Nimasar Pyne of which they were in 
enjoyment, or thereby to enforce their right 
or supposed right to the said water. That 
the Nimsar people—the mob which came 
from the south that night—formed an 
unlawful assembly, there can be no donbt. 
They came with that object and they 
insisted on demolishing the bundh in spite of 
the remonstrances of the Maksudpur people. 
Eveneif the Maksudpur para had, in fact, 
terminated, it would still be a riot within 
the meaning of section 141, Indian Penal 
Code. But in this case there can be no doubt 


the 
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whatever that the Maksudpur para had not 
terminated when the occurrence took place. 
At the very least it had three or four Fours 
more to run. Even the learned Sessions 
Judge does not hold, as I read his judgment, 
that there could be any right of private 
defence in those circumstances. I, therefore, 
hold without any hesitation that this band 
formed an unlawful assembly and were 
guilty under section 147, Indian Penal Code. 

It is also clearly proved that violence 
was used and Kunja Singh and Enayet 
Khan were both serionsly wounded by the 
rioters. This was in furtherance of the 
common object and that would render them 
liable to punishment under sections 324 or 326 
read with sections 149, and whoever of them 
was armed with a deadly weapon or with 
anything which used as a weapon of 
offence was likely to cause death was also 
punishable under section 148. They were 
further charged under section 430, Indian 
Penal Code, that is to say, with mischief by 
injury to works of irrigation or by wrongly 
diverting water. The learned Counsel for the 
Crown said that he did not press for a con- 
viction on this charge, as the question of publie 
importance was the charge of rioting. The 
learned Counsel for the accused claimed 
to be convicted uncer section 430, By that 
I take it that he meant that, if the charge 
under section 430 was not established, there 
would be no unlawful assembly and that 
they would be entitled to an acquittal on 
the other charges. That, however, by no 
means follows. There may be an un- 
lawful assembly and a riot in respect of a 
right which the rioters desire to enforce. 
There cannot be a conviction under section 
430 where there is a right or a bona fide 
claim of right. We do not think that we 
need consider the question of a conviction 
under section 430 in view of the attitude 
taken up by the Crown in this case with 
regard to it. 


I, then, pass to the second question as 
to the participation of the several accused 
in this riot. The principal offender is no 
doubt Matukdhari. He is a Circle Officer 
of the Tikari Raj anda man in authority. 
We are told that he draws a salary of 
Rs. 200 per mensem and has other emolu 
ments which bring his monthly income to 
more than double that:[sum. It is com- 
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mlaihed that he has been falsely accused in 
this case, that he was not present and that 
the identification of him as being present 
is. wholly insufficient. We have baen 
taken through the whole of the evidence 
by one side ‘or the other and we think 
that.it..is proved beyond all doubt that 
Matukdhari Singh was the man on the 
elephant, who was directing the proceed- 
ings on that night. He is identified as 
having: been there by eight eye-witnesses 
pod -we:see no reason to take a different 
view iof the evidence of these men to that 
avhich was taken by the trying Magistrate. 
It.. was suggested by the learned Counsel for 
the accused that they had no proper means 
of idéntifyi.g Matukdhari at that time, 
because it was said that the face of the 
man; on the elephant was concealed in a 
galaband or muffler and that the elephant 
was aba very. great distance from the 
Maksudpur people who purported to recognise 
Matukdhari Singh. There is really no force 
arhatever in this contention. It is clearly 
proved that the elephant. pursued and 
chased away from the Pyne a number of 
these eye-witnesses. They were, therefore, at 
yéry close quarters to the elephant and not, 
as the; Counsel suggested, ata distance of 75 
yards, v.e, on the other side of the Pyne. 
Further, ‘it is. clear from the evidence of 
Thakur Singh- the gomasta—that he had 
eonyersations with the man on the.elephant 
and: that, the muffler which he is said to 
have.had on was a galaband or comforter 
wrapped round his throat. It may possibly 
have concealed. a portion of his face: but on 
that night the’ moon was full. There was, 
thérefore, ample light and ample opportunity 
for these persons.to recognise Matukdhari 
Singh, whom they well knew as the Circle 
Officer of the.Tikari Raj. He was named 
both by Thakur Singh and Kunja Singh 
as. having taken the lead. in the attack 
on the Maksudpur people. It was argued 
for him that. when Thakur Singh sent the 
telegram (Exhibit 9) at 10-30 a. m., he must 
have known of the arrest of Matukdhari 
and foók.his cue from that and included 
him.among the persons implicated. We 
were taken through the evidence bearing 
on this point by the learned Counsel for 
fhe accused and I may say that it is not 
at. all ‘proved that Thakur Singh knew 
of “the arrest when he sent his telegram. 


On the contrary, if wold appear Kom the 
fact that he was working behind the back 
of the Tikari Police and ‘had no eom- 
munication: whatever with them, that he 
could not. have. learnt of the arrest but. 
spoke . to Matukdhari being - present from, 
his own knowledge. It is: true. that tlie 
evidence with regard to the deteotion of 
Matukdhari when passing the thana is not; 
such as the Court can rely on. There; was a- 
story put forward by the Sub-Inspector and: 
several of the Police witnesses that Matuk- 
dhari Singh, when hurrying away: from.the: 
scene of the occurrence, passed the thana.on his, 
elephant at an early hour. He was seen by, 
one of the men at the thana who communi-; 
cated it to a constable, with the result that he 
was followed up at ouce and arrested at his: 
residenee when alighting or just as he had, 
alighted from the elephant. These witnesses, 
have undoubtedly told their story in, such a. 
way thatit cannot be accepted without some, 
eorroboration of the fact. The learned try- 
ing Magistrate very properly rejected their. 
evidence in detail, but he accepted it as to the 
cardinal point that MatukdhariSingh was,ar-, 
rested by the Police on their own’ respon- , 
sibility at about 6 or 6-30 a.x. as having taken, 
a part in this riot, That fact is proved to’ 
demonstration and theré ean be no. doubt: 
whatever about it. When we. asked the: 
learned Counsel for the accused what Matuk-; 
dhari's explanation was as to his whereabonts 
on that night, he replied that he was in bed 
and asleep until he was roused in the morn-' 
ing and was arrested by the Police. . Now, 
that isnot only not supported by any evidence: 
but is directly contrary to other evidénée^ 
in the case. Notonly have we the evidence ' 
of the eye-witnesses that he was seen at the, 
placeofthe occurrence and directed the opera-~ 
tion, but it is proved conclusively by the eyi» ` 
dence of Bikoo Misser, a Head Constable’ of 
Tikari, that Matukdhari Singh was a specta» 
tor of a play at Bahelia Bigha on thè night of 
Srd-4th, and that he was present at that play . 
up till about 1 A. m. on Sunday when he left it, 
al:nost at the same time as the witnéss. In. 
this connection we may point out that the: 
accused declined to make any statement in 
the trying Court. All the accused denied 
their guilt and said that they wouid file writ- ` 
ten statements. This Uourt has recently’ 
animadverted on this practice of filing written ` 
statements, which is not provided for by the’ 
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Code of Criminal Prétedureand enables state- 
‘ments, to be-put- before the Court as. state- 
ments ‘of the accused when such statements : are 
mot, in fact, drawn up by the accused. thenr- 
selves but by their legal advisers or. friends 
ahd are entirely irresponsible. In his written 
statement, Matukdhari does not profess to ex- 
plain what he was doing on that night. He 
merely. says thaf he was not there, and that 
the charge against him was due to his being 

“on bad terms with the Tikari Police. With 
regard to- this last statement, it appears to 
be incorrect so . far. as the evidence of the 
Police in this case is concerned. The con- 
‘stable. Ram Dahim Singh has undoubtedly 
proved hostile to the prosecution and given evi- 
dence to some extent i in favour, of the accused. 
Gopi Dusadh, the chowkidar, is in much the 
same position. Taking the evidence against 
Matukdhari as.a wholeand giving it our most 
careful; consideration, we have no doubt what- 
ever that. he was the ‘man on the elephant who 
directed : the proceedings and was, as the per- 
son in mque cdi responsible for. ihe 
riot. 


With retard & Band Singh, it is "(€ 
that he: was npt there... Now, Gopi Dusadh 
in his ‘first information says that there were 
four men on the-elephant, thatis to say, the 
tivo palwans and two others of whom Beni 
Singh $as&'ore.- As'I havé above stated, this 
appears to be n daliberate falsehood spoken by 
Gopi Dusadh for the express purp:se of shield- 
ing Matukdhari Singh. There is, however, no 
doubt whatever on- the ‘evidence that Beni 
Singh, who is one of-the gomastas of that side, 
Was present on that occasion and that he 
was armed with a sword with which he 
strack En&yet Khan. His presence there 
is proyed-by a number of witnesses, the 
same who speakto the presence of Matukdhari 
Singh; and we see no reason whatever to 
disbelieve- their- statements. We . think; 
therefore; that ha was a member of “the 
unlawful ‘assembly and that he is guilty under 
sectiods 148, WI and 2829139, Indian 
Penal. Code: - Us 


“ Balindur “Singh, the “other m. was 
admittedly. at the-scene 2f-the occurrence. 
He. was. armed. with a. garasa with which 
he woifnded- Kunja Singh. 
is clearly proved and his guilt is the same 
as that of Beni Singh. 
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. With regard to Punnit isl Juda 
they also were admittedly. present on the 
‘occasion as members of the Nimsar bundh, 
They were armed with lathis and must, there- 
fore, be taken to be guilty under sections 
147, 324/149 and 826/149, Indian Penal 
Code. 


Chhedi, Harekku and Kuldip have been 
satisfactorily proved to have been present 
and to have been members of the unlawful 
assembly. Their complicity is proved by 
the same -witnesses as-speak to the other 
accused.”. They are, therefore, guilty under 
the same ‘sections as Punnit and Kamala.” 


The only two remaining accused are Noor 


. Khan and Mahammad Jan—the two palwans 


or mahuti.” It may be noted. that | they 
were only, sentenced each to one month’s 
rigorous imprisonment. The, learned Sessions 
Judge had, therefore, no jurisdiction to 
entertain appeals by them against their 
conviction. —Their ‘offence ` was ‘undoubtedly 
of a lesser nature inasmuch as they were 
‘merely -the -drivers of the elephant and, 


“mo doubt, acted under the orders, of their 


master, Matukdhari Singh. At the same 
time they must, we think, be held to 
have been members . of the unla w£ni 
assembly in the act in which. they ` un- 
doubtedly took part by directing the. aCe, 
tion of the elephant in Tesce dg ‘the 
bundh, - TEM, 


We accordingly set aside the "dude of 
acquittal in the case of all the 10: accused: 
Matukdhari Singh is convicted under sections 
147, 324/149 and 326/149, Indian Penal 
Code, and sentenced under section I47 to: a 
fine of Rs. 2,000 or in default six: months? 
rigorous imprisonment. Beni Singh: and 
Bahadur Singh are convieted under Sections 
148, 324/149 and 326/149, Indian Penal Gode, 
and are each sentenced under section 148 to 
nine months’-rigorous imprisonment. Chhedi; 
Punnit, Harekku, Kamala and Kuldip - are 
convicted under séctions -147, 324/149 and 
826/149, Indian Penal Code, ‘and - “sentenced 
each under section 147 to six months’ rigorous’ 
imprisonment, We .pass no Separaté sen-' 
tences under sections 324/149 and- 826/149.: 
Noor Khan and Mahammad Jan are conviet— 
ed under.section 147, Indian Penal Code, and- 
sentenced each to one mouth’ 8 rigorous ' 
Iniprisonpiant, : : ING 
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the con- 
the 


Ricgarpson, J.—I concur in 
vietion and sentences and think that 
case is a clear one against all the accused. 

Appeal allowed; Acquittal set aside. 


MADRAS HIGH. COURT. 
OnruINAL Revision Case No.573 or 1915. 
Cartminat Revision Petition No. 456 
oF 1915. 

z December 1, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kr. 

M. CHANTAN—Counter-PetitionER— 
PETITIONER 
` versus 
CHAKKAPAYYAN MATHU-—PETITIONER 
— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488— 
“Unable to maintain itself’, meaning of—Well-to-do 
child, whether entitled to order for marntenance. 

The words “unable to maintain itself” in section 
488 of the Code of Criminal Procedure apply as 
much to the case of a child, which has got means 
of its own or which is entitled in Jaw to be main- 
tained and is being maintained, as to a child which 
is able to earn a living by its own exertions. 

A child which possesses a legally enforceable right 
to maintenance from its mother’s tarwad isin the 
same position as a child which possesses property 
in its own right and neither is entitled under section 
488 to an order for maintenance against its father. 

İn re Parathy Valappil Moideen, 2: Ind, Cas. 469; 
]4 M. L. T. 228; 25 M. L. J. 355; 14 Cr. L. J. 5975 
(1913) M. W. N. 997, dissented from. 

Kariyadan Pokkar v. Kayat Veeran Kutti, 19 M. 461; 

2 Weir 621, followed. ] 
. Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1893; praying 
ihe High Court to revise the order of the 
Court of the Joint Magistrate of Tellicherry, 
in Miscellaneous Case No. 52 of 1915. 

Mr. O. Kunhiraman, for the Petitioner. 

ORDER, 

ABDUR RAHIM, J.—This petition raises a 
question of the interpretation of section 488 
of the Criminal Procedure Code. It is con- 
tended before us by the learned Pleader who 
appears for tbe petitioner, that he was not 
liable to any order for the maintenance of 

$ his four children because they are entitled 
fo maintenance from their mother’s íavazhz 
and are in fact being maintained by that 
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tavazht. Section 488 edmpels the father to 
maintain his legitimate or illegitimate child 
unable to maintain itself’. The words 
"unable to majgntain itself", it is pointed 
out, have been interpreted in this Court by 
Sadasiva Aiyar, J., in In re Parathy .Valappil 
Moideen (1), to mean that the child should 
be physically unable to earna livelihood; and 
if the child is not of sufficient maturity to 
earn a livelihood, then even if that child 
belongs to a, well-to-do £arwad which is 


liable for its maintenance, the liability of 


the father under section 488 is not taken 
away. With all respect tothe learned Judge, 
I am unable to accept this narrow meaning 
of the words “unable to maintain itself.” I 
think the ability contemplated by the section 
applies as much to the case of a child which 
has got means of its own or which is entitled 
in law to be maintained, and is being main-. 
tained as in this case,as to a child which is 
able to earn a living by its own exertions, 
This is a summary procedure provided by 
section 488, and it does not cover entirely 
the same ground as the civil liability of 
the father to maintain his child. It does 
not seem to have been within the contempla- 
tion of the legislature that a child which is 
well-to-do should be entitled under section 
488 to an order for maintenance as against 
its father. This view derives some support 
from the decision in Kariyadan Pokkar v. 
Kayat Veeran Kutti (2), where the learned 
Judges seem to suggest that children who are 
actually being maintained by their mother’s 
tarwad are not entitled to maintenance from 
their father under section 488 of the Criminal 
Procedure Code. In this view of the law, 
the order of the Joint Magistrate ordering 
the petitioner to maintain the children is 
wrong and should be set aside. 

AvxLiNG, J.—1 agree. I think that a child 
which possesses a legally enforceable right 
to maintenance from its mother’s tarwad 
stands in the same position as a child which 
possesses property in its own right; and that 
neither can be regarded as “unable to main- 
tain itself’ within the meaning of section 
488. - 

- Petition allowed; Order set aside, 
(1) 21 Ind. Cas. 469; 14 M. L. T. 223; 25 M. L. J. 


865; 14 Cr. L. J. 597; (1913) M. W. N. 997. 
. (2) 19 M. 461; 2 Weir 621. 
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, 
ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 659 or 1915. 
November 27, 1915. 
Present;—Mr. Justice ‘Piggott. 
+ CHUTTA—AcctsED—APPELLANT 
Versus 


EMPEROR—PROsECUTOR— RESPONDENT. 

Criminal Procedwe Code (Act V of 1598), ss. 284, 
826, 8327—Trial by assessors—Summoning of assessors 
for particular date—Selection on another date, legality 
of—Procedure— Trial if valid. 

A person was summoned to serve as an assessor 
on the 14th of June 1915 ina particular case. He 
failed to appear in Court on that date but appeared 
on the 17th idem when another trial had to com- 
mence. He was selected to act as one of the assessors 
in that trial: 

Held, that his selection was not improper and the 
trial jl which ho took part wasnot invalid. [p. 146, 
col, 2. F 


Appeal against an order of the Additional 
Sessions Judge, Aligarh, dated the 29th June 
1915. 


Mr. T. N. Chadda (with him Mr. Iqbal 
Ahmed), for the Appellant. 


The Government Advocate, for the Crown. 


JUDGMENT.—This isan appeal by one 
Chutta who has been convicted on a charge 
framed under section 397, Indian Penal Code, 
and on a further charge under section 75 
of the same Code. The appeal raises in the 
first instance a question of procedure. It is 
contended that the trial as held was invalid, 
because it took place before a Court which 
was not properly constituted in accordance 
with law. It was required by law that the 
trial should be held before the Sessions 
Judge and at least two assessors, the 
latter to.be chosen as the Judge might 
deem fit from persons summoned to act as 
such. In this case the trial took place 
before the first Additional Sessions Judge 
of Aligarh sitting with two assessor. As 
regards one of those there is no doubt that 
he was properly summoned and properly 
chosen in accordance with law. The question 
raised is as to the other assessor, Mr. Hafiz 
Muhammad  Ghulam Hyder. I find that 
ihis gentleman's name was at the time of 
the trial duly entered in the list of assessors 
for the Bulandshahr District. He was 
summoned to attend and io serve as an 
assessor for the criminal sessions to com- 
mence on June 14th, 1915. I am satisfied 
that there was no 
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in connection with the summoning of that 
gentleman for the above date. On June 
14th, 1915, he failed to appear but he pre- 
sented himself in Court on June 17th, 1915. 
On that date the trialof the appellant Chutta 
was about to commence. Summons had been 
issued requiring the attendance of four 
assessors on that particular date, but two 
of those *gentlemen failed to appear, and a 
third presented himself only to ask the 
learned Sessions Judge to excuse him from 
attendance. Owing, however, to the appear- 
ance of Mr. Hafiz Muhammad Ghulam 
Hyder on that day, the Sessions Jodge 
actually had before him five assessors, who 
had been summoned to act as such. He 
considered himself justified in choosing two 
of these to act as assessors, that is to say, 
Mr. Muhammad Ghulam Hyder and one 
out of the four assessors who had been 
duly summoned for June 17th. The question 
which I have to determine is whether Mr. 
Hafiz Muhammad Ghulam Hyder had been 
“summoned to act” as an assessor within 
the meaning of that expression under section 
284, Criminal Procedure Code. The circum- 
stances of the present case are clearly 
distinguishable from the case of Man Singh 
y. Emperor (1), to ‘which I have been 
referred on the part of the appellant. The 
suggestion put forward in argument is that 
Mr. Hafiz Muhammad Ghulam Hyder had 
not .been summoned to act as assessor for 
the 17th June 1915. It is contended, there- 
fore, on the principle laid down in the 
ruling referred to, that it should be held 
that the assessor in question had not been 
summoned to actin accordance with law. 
The object and purpose of the provisions 
of the Code of Criminal Procedure with 
regard to the summoning and selection of 
assessors seems clear enough. There 
must be no reason for suspicion that any 
one of the assessors sitting on a particular 
trial has been, if I may be allowed to use 
the expression, “planted” on the Court by 
any person interested in the success or in 
the failure of the prosecution. Judged by 
this test, the circumstances of the present case 
offer no ground for adverse comment. The 
presence of Mr. Hafiz Muhammad Gholam 
Hyder in Court on June 17th, 1915, was 


(1) 21 Ind. Cas. 894; 11 A. L. J. 980; 14 Cr. L. J! 


654; 35 A. E70. 
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purely fortuitous, and no one could possibly 
suspect that his attendance in Court that 
day had anything to do with the fact that 
the appellant Chutta was about to be 
tried on a charge of dacoity. Nevertheless, 
I am quite prepared to concede to the 
appellant that the provisions of the law on 
this point require to be strictly observed. 
The real question is whetherin the present 
case there has been such compliance with 
the provisions of sections 326 and 327, 
Criminal Procedure Code, as is requisite for 
the validity of the trial. The wording of 
these sections lends no colour whatever to the 
suggestion that an assessor cannot be held 
to have been lawfully summoned to act as 
Such on a particular day, unless the sum- 
mons issued to him was for his attendance 
on that day and no other. On the contrary, 
it seems to me that what the Legislature 
contemplated as the ordinary or normal 
procedure is that all assessors should be 
summoned for the first day on which a 
criminal sessions commences, however many 
trials (I note specially the use of this word 
in the plural number in section 326, Cri- 
minal Procedure Code) it may be proposed 
to holdin the course of that sessions. I 
am quite aware that this procedure has 
been found unnecessarily burdensome for 
the persons summoned ‘to act as assessors 
in view of the length to which criminal 
Sessions, are apt to runin many districts 
of these provinces. The section~ which I 
am considering provides for the modification 
of what I may call the normal procedure 
in order to meet such difficulties as the above. 
The practice commonly followed, therefore, 
is to summon four or more assessors for 
each date, in the course of a criminal 
sessions, cn which the Sessions Judge 
thinks it likely that he will commence a 
fresh trial. There is no objection in law to 
this procedure; but, in my opinion, it is 
so far from being obligatory that itis not 
even the normal procedure contemplated by 
the law. In the present casel find that 
the criminal sessions of the Additional 
Sessions Judge of Aligarh held at Buland- 
shahr. commenced on the "7th June 1915, 
continued without interruption up to the 
12th of June 1915, and then after an 
tdjournment over à Sunday continued further 
without interreption to the close of June 
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18th, 1915. Such agsessors as were summoned 
for June 14th, 1915, were summoned in 
order that they might give their assistance 
in connection with any trial which might be 
held on that date or on succeeding dates 
up to the close of the sessions. The learned 
Sessions Judge would have been perfectly in 
order if he had caused to be summoned for 
June 14th, 1915, the requisite number 
of assessors for the trials which 
remained for disposal on his list according 
to the programme which he had prepared 
for his June sessions. Suppose, moreover, 
that the learned Sessions Judge had made 
a miscalculation and that the trial com- 
menced by him on the llth of June 1915 
had not come to an end untilthe close of 
ihe 14th of June 1915, it would scarcely be 
suggested that any error or irregularity had 
been committed if the Sessions Judge had 
commenced a new trial on the 15th June 
1915 by the selection of the requisite 
number of assessors from amongst the 
persons duly summoned toact as such on 
June 14th, 1915. The present case is, in 
my opinion, covered by the above considera- 
tions and objection to the constitution of the 
Court by whish the appellant Chutta was. 
tried, therefore, fails. 

It remains for me to consider the appeal 
on the merits. The fact that a dacoity was 
committed in the house of Dal Chand, banda, 
at the time specified’ in the charge i is ‘proved 
by overwhelming evidence and is not con- 
tested in appeal. The question is whether 
the complicity of the appellant Chutta in 
the commission of this offence is satisfac- 
torily proved by the evidence. He is 
implicated directly in the evidence given 
by the approver Debi Singh and indirectly 
in the statement of another accomplice 
witness Ganga. Besides this, two of the 
eye-witnesses to the dacoity dèpêse that they 
recognised Chutta amongst the dacoits and 
were able to identify him at the jail sub- 
sequently to his arrest. The evidence 
satisfied both the assessors as well as the 
Sessions Judge. I can find no ground for 
discrediting it. Tt is further con. 
tended that the conviction has been wrongly 
recorded under section 897 of the Indian, 
Penal Code and that the sentence “is too. 
severe. There is no doubt that the appel: 
lant was armed with a pistol. The dacoity: 
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inthe present case Was a serious one and Dr. S.Swaminadhan, for the Appellants. 

grievous hurt was caused tô Chhidda. More- ~~ ; . i 

over the appellant is an old convict. Under The Public Prosecutor, for the Crown.. 

the circumstances, the senfence of ten JUDGMENT. 

years’ transportation passed in the case 

appears to be justified. I dismiss the appeal. 
Appeal dismissed. 


ABDUR RAHIN, J.— Right accused persons 
in this ease were tried by the Jury on a 
charge of dacoity. Of these, one, that is, 
. . ascused No. 5, bas been found nof guilty 
and acquitted. 

The learnéd Sessions Judge in his charge 
to the Jury has gone up toa certain point 


: very fully into the matter. Perhaps he has 
MADRAS HIGH COURT. gone into some features of the case in more 





CRININAL APrEALS Nos. 545 TO 547 AND 637 ‘detail than was necessary. The chief objec- 
or 1915. < tion taken by the learned Counsel for the 

December 6, 1915. accused to the charge is, in the first place. the 
Present:—Mr. Justice Ahdur Rahim and absence of any reference to the evidence in 
Justice Sir William Ayling, Kr. support of-the defence of the 4th, 7th and 

In re SANGAN-—AccusED No. 2-—A»PELLANT 8th accused. All these persons produced 
In Cr. A. No. 545 or 1915 evidence of alibi which, if believed by the 


In re RAMASAMY NAICK—Accosen No. 3 Jury, wculd lead to their acquittal. The 


- — APPELLANT In Cr. A. No. 546 or 1915 learned Sessions Judge deals with their case 
Inve KADAKKRARAYANDI SERVAI— apparently in paragraph 13. All that he 


- . Accosep No. 8—APrELLANT In Or. A. says about their defence is this: “Aa for 
No. 547 or 1915 the defence made by the other accused the 

In re MOTHAYAN alias ANTONY AND Vakils for the accused have not laid much 
orgers—AccusEep Nos. l ro 4 AND 610 S— emphasis upon it; and so it is unnecessary 


APPELLANTS In Cr. A. No. 627 or 1915. io go into it. You have heard how, when 


Criminal Procedure Code (Act V of 1898), s8. 297, I now asked them if they want me to place 
298, 299—Charge to Jury—Trial of several accused 
together—Omission to place defence evidence regarding the defence of the other accused before you, 
each accused before Jury, effect of — Misdirection. they said that the defence. on the whole 

Sections 297 to 299 of the Code of Criminal Proce- ‘would rather be content with challenging 


dure make it imperative on a Sessions Judge to placo the credibility of the prosecution evidence 
in his summing up to the Jury the ovilence both p i 
. for prosecution and defence .[p. 147, col. 2.] than torely upon the evidence they have 


A charge to tho Jury, therefore, in the following put in." The learned Sessions Judge is 
. words "as for the defence made by the other accused, required by law to place the evidence of 


.the Vakils for the accused have not laid much em- the prosecution, the defence of the accused 
phasis upon it; and so it is unnecessary to go into it. 


You have heard how, when I now asked them if they “before the Jury and to draw their attention 
want me to place the defence of the other accused to the important points arising in connection 
< before you, they said that the defence on the whole .with the evidence of the accused no less 


would rather be content with challenging the credi- -than of the prosecution. It may be, as he 
bility of the prosecution evidence than torely upon , tates, that ihe Vakile for the accused did 
the ovidence they have put in” omitting to place $ ates, 


“before the Jury the evidence regarding: tho-alibi ‘not lay much emphasis upon the evidence 
set up by the defence when tho. question turned adduced on behalf of these accused persons; 


. entirely upon the identity of the accused, and to sum -Gát nevertheless it was his duty to place 
up separately the evidence against the accused. when th id before: the J da d 
"many persons are involved, isa clear misdirection e evidence Delor e dvury an raw. 


' likely to prejudice the accused at their trial. The fact their attention to such features of the evi- 
. that the Vakils did not lay much emphasis upon the dence as in his opinion called for observa- 


defence evidence is no reason why the Judge himself .,: The fact that the Plead : 
should nob place it before the Jury. ‘A. convic- Hen, ti eaders thought it 


"tion on such a charge is illegal and must be set aside, Unnecessary to place much reliance upori the 
Lp. 148, gol. 1.] defences of the accused did not absolye 

Appeals against the sentence of the Court the learned Sessions Judge from his duty. 
of Session of the Ramnad- Division at Sections 297, 298 and 299 ofthe Criminal 
Madura, in Sessions Case No. 19 of 1915. Procedure Code make this clear, There can 
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be no doubt thatin a case like this where 
the case for the prosecutiom entirely rested 
on the identification of the dacoits at night, the 
failure of the learned Judge to deal with the 
defences and the evidence in support of the 
defence must have prejudiced thesé accused 
persons. It is difficult to say in a case 
of this nature having regard to the evidence 
of the prosecution that if the Jury believed 
the evidence in support of the alibi of the 
4th, 7th and 8th accused showing that they 
were not at the scene of dacoity as alleged 
by the prosecution, their verdict as regards 
the other accused might not have been in- 
fluenced by that fact. 

The learned Counsel for the appellants 
has also pointed out that the learned Ses- 
sions Judge did not analyse the evidence 
of the prosecution as against each accused 
‘and did not place it separately and clearly 
before the Jury. In acase of this nature 
where a number of accused persons were 
concerned and the question was purely one 
of identification, it would have been of 
much help to the Jury if the learned Ses- 
sions Judge had summed up ‘the evi- 
dence for the prosecution against each ac- 
cused separately and drawn the special 
attention of the Jury to the facts alleged 
against each accused person. The learned 
Counsel for the appellants has also drawn 
our attention to several omissions on the 
part of the Sessions Judge in not:having 
drawn the attention of the Jary to certain 
statements in the evidence of the prosecu- 
tion witnesses which might have been 
of service to the defence of the accused. 
Jt is ünnecessary to go into all these in 
detail. But having regard to the fact 
that the defence of several of the accused 
persons was not placed before the Jury, 
and the evidence of the prosecution against 
the accused was not summed up separately 
in a clear and satisfactory mauner, I think the 
conviction and sentence should be set aside 
and the case should be remanded for re-trial. 


AYLING, J.—I think the failure of the 
Sessions Judge to sum up the detence evi- 
device to the Jury must be regarded as a 
substantial misdirection which may, and 
probably did, prejudice the case uot only 
of the accused on whose behalf the albis 
were set up but of the other accused also. 
1 further agree that he would have facili- 
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tated the’ task 8f the Jury if he had ana- 
lysed the prosecution evidence against the 
individual accused, though I should hardly 
be prepared to say that his failure to do 
so would by itself constitute misdirection, 
I agree in the order proposed by my learned 
brother. 

Conviction set aside; "He-trial ordered. - 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 404 or 1915. 
May 29, 1915. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 
Musammat BU DHO--Cunvicr — 

d APPELLANT 
versus 
EM PEROR—Responpent, 

Penal Code (Act XLV of 1860), s. 299, Exzpi. 8— 
Culpable homicide of newly born child—Human being, 
what necessary to constitute—English Law —Complete 
emergence, if necessary Proof that child was living 
after complete or partial emergence necessity of. 

Under the Enghsh Law complete emergence is 
necessary t^ constitute the child a human bei ig bat 
under section 299, Explanation 3, of the Indian 
Penal Code, though the causing of the death of a child 
in the mother’s womb is not homicide, it may ainount 
to culpable homicide to cause the death of a living 
child if any part of that child has been brought 
forth, though the child may not have bre.thed 
or been comoletely born. [p. 150, col. 1.j 

Even under section 299, Explanation 3, of the Penal 
Code, however, it must be shown not only that the 
child breathed and was, therefore, a living being «for 
ibis possible that the child breathed while still entirely 
in its mother’s womb; but that such breathing 
necessarily took place after it had wholly or partially 
emerged from its mother. Í[p. 150, col. 1.] 

Appeal from the order of the Sessions 
Judge, Amritsar, dated the 2dth of April 
1915. 

Mr. Qamar Din, for the Appellant. 

The Additional Government Advucate, for 
the Respondent ` 

JUDGMENT.—Musammat Budho, wife of 
Dina, a young Jat woman, aged 21), has been 
convicted hy the Sessions Judge of Amritsar 
Division of having on or about the llth 
February 12 5 murdered the child to which 
she had given birth, and has been sentenced 
to transportation for life. 

It appears that. Dina, the husband of 
Musammat Budho, is employed in the 
Military Polica. at Port Blair and that he 
retarned to his home on three months’ leave 
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after an absence of 35, years in January last, 
and according to the prosepution the woman 
gave birth to an illegitimate child about the 
middle of February (probably on the 14th 
of that month), caused its death immediately 
thereafter and buried the body (or rather 
put it intoa hole) on the bank cf the pond 
outside the village. On the morning of the 
15th February Natha Singh (P. W. No. 5) 
discovered the body of an infant and 
promptly gave information of the discovery to 
Thakar Singh, zaildar (P. W. No. 6). In due 
course the Police were informed and the body 
sent for post mortem examination to the Civil 
Surgeon, Lieutenant.Colonel Smith. This 
officer received the body and examined it on 
.the!7th February His evidence as recorded 
by the Committing Magistrate is unfortu- 
nately not very detailed, but is to the effect 
that “the neck and part of the belly was eaten 
by animals; the placenta and chord were 
attached. The lungsswam in water". (We 
presume the Civil Surgeon meant by this 
expression thatthe lungs flonted in water.) 
“Child was born alive. Actual cause of death 
I could not say owing to the condition of the 
child and the time it had been dead. It 
appeared to have been dead about seven days. 
Death was due to asphyxia, whether from 
drowning or suffocation.” 

The defence set up wasa denial that the 
woman had given birth to any child recently 
and this plea was supported by Dina (P. W. 
No. 8), who states positively that his wife 
was not pregnant when he arrived home in 
January last. The assessors accepted this 
plea and gave it as their unanimous opinion 
that the woman bad not given birth to the 
child or had any hand in causing its death. 

This opinion is, of course, entitled to 
weight but we cannot possibly agree with it. 
The woman was examined by Lieutenant- 
Colonel Smith, a medica: officer of great 
experience, on the 19th February and in his 
evidence he deposes that she had given birth 
to a child about seven or eight days prior to 
his examination of herand his evidence is 
corroborated by the statements of witnesses, 
apparently quite impartial, who swear that 
on the lth February the woman admitted 
to them that she had been delivered of a 
still. born child (see the evidence of Jagdev 
Singh, P. W No. 7, Narain Singh lambardar, 
P. W. No. -). We agree, therefore, with the 
Sessions Judge’s finding that the appellant 
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had been delivered of this child and we see 
no reason to doubt the truth of the allegation 
that she left it in the hole in the bank by tha 
pond. 

The next and more important question is 
whether it is proved that thechild was a 
“living child” within the meaning of Explana- 


.tion (3) to section 299, Indian Penal Code, 


and was murdered by the appellant. As to 
this we have the evidence of the two wit- 
nesses, Jagdey Singh and Narain Singh, that 
the woman told them that as the child did 
not move, she left it at the spot where her 
delivery took place. On the other hand, we 
have the statement by the Civil Surgeon that 
the child was born alive and that its death 
was due to asphyxiation. Very unfortunately 
the Civil Surgeon was not asked to explain 
how he arrived at these two conclusions and 
we can only surmise from his evidence and 
from the post mortem report that he inferred 
that the child was born alive because the 
lungs floated in water. Now it is to be 
remembered that the child had been dead 
(according to the Civil Surgeon’ about seven 
days before he saw the body and that in the 
meantime part of the belly and the neck had 
been eaten by animals. In these circum- 
stances weare faced with the difficulty that 
there is no sufficient proof that the child 
had “extra-uterine life,” that is to Say, & 
life independent of its mother. In Taylor's 
standard work on Medical Jurisprudence (6th 
Edition, Volume 2) we find the following 
passages :— 

"A child may breathe in the uterus or 
vagina, or with its head at the outlet, and 
die before its body is born; the diszovery of 
its having breathed would not, therefore, be 
proof of its having enjoyed what has been 
termed extra-uterine life. The death ofa 
child which has breathed in the womb or 
vagina, from natural causes before its entire 
birth, is a possible occurrence; but its death 
from natural causes before birth, after it has 
breathed by the protrusion of its head from 
the outlet, is an unusual event. All we can 
say is—it may take place but the death of a 
child under these circumstances would be the 
exception to a very general rule It is 
now certain that, for criminal purposts, at 
any rate, the law will assume—until the 
contrary appears from other circumstances 
— that the respiration of a child, establish- * 
ed by the best of evidence, was carried 
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on before it was entirely born and not 
afterwards. Let the witness, then, in a 
case of alleged child-murder ever so clearly 
establish the fact of respiration and, there- 
fore, of life, at the time the violence was 
used, this evidence is not always sufficient. 
He is asked whether he will undertake to 
swear that the child had breathed after 
its body was entirely in the world. Unless 
he ean go as far as this— which, for obvi- 
ous reasons, he can rarely be in a condition 
to do-it wil be legally assumed that 
although the child had  breathed, it had 
come into the world dead" (pages 206, 207). 
That these quotations accurately represent 
the law as propounded in England is clear 
from the authorities cited in Roscoe's 
Criminal Evidence (11th Edition at page 705), 
and from Halsbury’s Laws of England, Vo- 
lume 9, paragraph 1155, and notes thereto. 
So far as the legal aspect of the question 
is concerned, the law in this country is 
somewhat wider than the English Law, as 
Explanation (3) to section 299 of the Indian 
Penal Code provides that the causing of 
the death of a child in the mother’s 
womb is nothomicide. But it may amount 
to culpable homicide to cause the death of 
a living child if any part of that child 
has been brought forth, though the child 
may not have breathed or been completely 
born.” Under the English Law complete 
emergence is necessary to constitute the 
child a human being. : 


But even under the Penal Code it must 
be shown that the child lived, as the ex- 
planation refers to the death of a living 
child. This brings us back to the crucial 
question whether in the present case the 
child was living when any part.of its body 
“had been brought forth. As to this, ac- 
cording to Taylor, it is possible that the 
child breathed while still entirely in its 
mother’s womb and yet may have died 
before any part of its body had been 
brought forth ; and if it is not homicide to 
kill a child in its mother's womb, it can 
‘hardly be urged that it is homicide to kill 
Gf such an expression can be used) a 
“child that has breathed in the womb and 
died while yet in the womb and has been 
brought forth still-born. The hydrostatic 
test applied by the Civil Surgeon shows 
that the child actually breathed, but it 
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does not in itself prove (so far as we can 
understand) tbate such breathing necessarily 
took place after it bad wholly or partially 
emerged from its mother. Furthermore, it 
must be kept{n mind that the body, when 
examined by the Civil Surgeon, had been 
expoced for some seven days and that 
during this period it had been partially 
consumed by wild animads. Part of the 
belly had been eaten and according to the 
evidence of the Head Constable (Obeidullah, 
P. W. No.10) its head wasalmost entirely 
separate from the body, being attached to 
the body by the skin of the front of the 
neck. In these circumstances would the fact 
that "the lungs swam in water" necessarily 
prove that the child had ever  breathed, 
even in its mother's womb? In the post 
mortem. report we note that the body is 
described as “fresh,” and we do not lose 
sight of the fact that the death took place in 
the cold weather. But is it at all improbable, 
regard being had to the state in which the 
body was found, that decomposition had not 
begun? If it had, then the hydrostatic test 
would be of no great value. As observed by 
Messrs. MHehir and Gribble in their work on 
Medical Jurisprudence, “This point of 
decomposition, however, is one about which 
the medical witness may be carefully 
cross-examined, because if decomposition has 
set in at the time of the test being applied, 
the lungs will probably generate gases, etc., 
which will make them float. Now this is a 
question which is very seldom asked, and, 
as generally speaking such examinations 
in this country are made twenty-four or 
thirty hours after a body has been found 
when it had probably been hidden for some 
time, it is exceedingly likely that decom- 
position may have set in by the time the 
examination is made. If that ts the case, 
no reliance can be placed upon the hydrostatic 
test, even after the application of pressure" 
(5th Edition, page 364). 


The Civil Surgeon in his evidence states 
positively that death was due to asphyxia, 
but here again we are left inthe dark as to 
the grounds npon which this conclusion ' is 


"based. The entry in the post mortem report is 


as follows: — Actual cause of death not known 
but child did not die a natural *leath." 
Speaking with all respect we find it somewhat 
difficult to understand how it was possible 
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‘for the Civil Surgeon to state when giving 
„evidence in Court with sugh certainty that 
death was due to asphyxia. Assuming that 
the child had been:born alive, the body when 
"seen by the Civil Surgeon bud been partly 
-eaten by animals. Is it impossible to hold in 
such circumstances that death was due to the 
injuries caused to the.child by such -animals 
as it lay helpless and possibly half dead on 
the bank of the pond? or, again, is it beyond 
the limits of possibilities that the child's 
-death was due to its neck being cut by some 
sharp-edged weapon? The Head Constable in 
his evidence states that it appeared “as if the 
neck had been almost entirely severed by 
means of some sharp-edged instrument.” 
It seems to us, therefore, that there are 
-hardly sufficient data to justify us in con- 
cluding that the cause of death was 
asphyxia. Taking everything into considera- 
‘tion, we are of opinion that there is doubt 
whether the child ever lived’ as a human 
being and the appellant is entitled to the 
benetit of this doubt. We accordingly aec- 
‘cept the appeal and, sétting aside her 
conviction and sentence, we acquit her and 
direct her discharge. i 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
OnIMINAL ÀÁPPEAL No. 818 or. 1915. 
December 7, 1915. 

Present; —Mr. Justice Piggott. 
ABDUL AZ1Z—Accusep—ApPELLANT 

` versus 
EMPEROR— PROSECUTOR — RESPONDENT. 

Evidence Act (I of 1872), s. 114—Circumstantial 
evidence— Proof Prosecution, duty oJ. 

In criminal cases, as a rule, it is for the prosecution 
to prove their case and an accused person should not 
be convicted merely because he -has told lies in 
his defence. In cases ‘of circumstantial evidence, 
however, where facts are put forward on behalf of the 
prosecution which unless explained justify an inference 
of guilt being drawn against the accused, it -is 
-both Yawful -and proper forthe Court £o-consider 

-the .explanation of those facts: which the accused 
„puts forward in his defence. ,[p, 152, col. 2].. 


Appeal against an order of the Sessions 
Judge of Bareilly, -dated the 9th August 
1915. - k el 
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Mr. Alston, for the Appellant. 

The Government Advocate, for the Crown. 

JUDGMENT.—The appellant Abdul Aziz 
has been convicted on charges framed under 
sections-409 and 467, Indian Penal Code, in 
connection witha.fraud perpétrated atthe City. 
Post.Oflice of Barreilly where -the appellant 
was ‘at ‘the ‘time serving as Head Clerk. 
That a fraud was committed and committed 
by the aid of forgery is proved beyond 
doubt and I need not recapitulate the 
details given .in -the -careful and well. 
considered judgment of the learned ‘Sessions 
Judge. The fraud was rendered prac- 
ticable by a practice which had been 
permitted to grow up in contravention of 
departmental rules. The Sub-Postmaster 
js ordinarily in charge :of the Savings Bank 
rack in an office of this -class, but he 
has been permitted to delegate -his 
responsibility to the Head Clerk for three 
hours . every day during his absence from 
duty. Assuming -that the Post. Office can 
secure the right class of men for the -post 
of Head Clerk there would be no particular 
objection to this, provided the matter were 
so arranged .that ‘the person actually 
responsible for the proper conduct .of the 
business should also make himself formally 
responsible by signing the payment order 
and the necessary entries in the journal. 
If, however, the -department does not feel 
itself able to trust officials of the standing 
of Head Clerks in a Sub-Post Office to’ con- 
duct business of this sort and requires the 
Sub-Postmaster on .his return to duty to 
assume-responsibility for work done in his 
absence by signing the payment orders and 
attesting the entries in the journal, then 
care should be taken to make his 
responsibility a real one by insisting on 
his exercising an effective check on the 
work done during his absence. In the 
case of withdrawals from Savings Bank 
accounts, this could only be secured by 
insisting on his personally comparing -the 
signature on the withdrawal application 
with .the  .speeimen signature in the 
custody of the .office. I am .satisfied, how- 
ever, on the .evidence that in practice A 
perilous division of responsibility had * been 
‘permitted to grow up. During the three 


* hours of the day in which he held charge of 


tthe Savings -Bank work, .the Head Olerk' 


152 INDIAN OASES, [1916 
ABDUL AZIZ V. EMPEROR. i 
made all the necessary entries and dis- handwritingof Abdul Aziz submitted for his 


bursements and was supposed to satisfy 
himself before making any payment on 
an application for withdrawal as to the 
identity of the ‘signature on the appli- 
cation with the specimén signature deposit. 
ed in the office, but when the Sub-Post- 
master returned it was the practice for him 
to sign the payment order and to attest the 
entry in the journal asa mere formality, 
reliance being placed on the Head Clerk 
for having taken all necessary precautions. 
I am confident that the fraud which has 


been brought to light. in the present 
case would never have been attempted 
if the accused had known that he could 


not perpetrate it without taking on him- 
self. the responsibility of signing the 
payment order and attesting by his 
signature the entries in the journal. I 
am satisfied that the fraud is brought 
home to the appellant by the evidence 
on the record. The evidence is mostly 
circumstantial, but there are many con- 
verging lines of testimony which point to 
the appellant Abdul Aziz as the criminal. 
The evidence given by the Sub-Postmaster 
Debi Pershad is strongly corroborated by 
the documentary evidence, such as the hand- 
writing of Abdul Aziz in the journal, and 
puts it beyond doubt that the transaction by 
which a sum of Rs. 180 purported to be 
withdrawn on behalf of the depositor 
Narain Debi from her Savings Bank account 
was effected at a time when Abdul Aziz 
was in charge of the Savings Bank work. 
I cousider it very much against him 
that he has denied this fact and 
endeavoured to make out that the entire 
transaction was conducted by the Sub- 
Postmaster although he himself had 
written up the entries in the journal. 
The circumstantial evidence points irresis- 
tibly to a fraud committed by some Post 
Office official and consequently all the 
evidence on the record which tends to 
exonerate the  Sub-Postmaster and other 
officials who might conceivably have been 
concerned is evidence against the appellant. 
Finally there is the evidence given by 
the handwriting expert as to the identity 
of the handwriting in the admittedly 
forged entries on the application for 
withdrawal with the specimens of the 


consideration. Og this point I feel bound 
to note that the prosecuticn was not well 
managed. The proper course would kave 


been to submit specimens of the 
handwriting of all the officials in the 
City Post Office or in the Head Office 


whoeould conceivably have been parties to 
this fraud to the handwriting expert 
along with the forged document. If upon 
the materials thus submitted to him the 
expert had given a clear opinion that the 
forged entries corresponded with the 
admitted handwriting of that one amongst 
all the officials to whom the 
cumstantial evidence independently pointed, 
the case would have been a much 
stronger one. Itso happens, however, that 
the appellant himself has gone out of his way 
to nullify the effect of the mistake made by 
the prosecution in submitting to the hand- 
writing expert specimens of his handwriting 
only and not of all the officials in the two 
offices. He has made it a part of his defence 
that the specimens of his handwriting sub- 
mitted to the expert were in fact elaborate 
imitations of the writing on the forged 
document perpetrated by him at the in- 
stance of the investigating Police Officer and 
the Inspector of Post Offices. I have no 
doubt whatever that this plea is false in 
fact. It is a circumstance very much against 
the accused that it should have been put 
forward by him. I have no desire to 
derogate from the general principle that it 
is for the prosecution to prove their case and 
that an accused person should not be con- 
victed merely because he has told lies in his . 
defence. At the same time in cases of 
circumstantial evidence, where facts are put 
forward on behalf of the prosecution which 
unless explained justify an inference of 
guilt being drawn against the accused, then 
it is both lawful and proper for the Court 
to consider the explanation of those facts 
which the accused puts forward in his 
defence. This principle is clearly recognised 
in the explanations to section 114 of the 
Indian Evidence Act. The statement of 
Abdul Aziz on this question of handwrit- 
ing amounts to an admission that there 
is in fact a marked resemblance between 
the writings on the forged applicafion for 
withdrawal and the specimens of the 


or- 
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‘accused’s own writing in English, Hindi 
and Urdu characters whjch were submitted 
to the expert for consideration, As to 
the existence of this resemblance and his 
offering an explanation whieh is false in 
fact, his position is strictly analogous to 
that of a person found in the possession 
of stolen property shortly after the theft 
who puts forwgrd an explanation of his 
possession which is inquired into and found 
to be false. 


On the evidence as a whole I am satisfied- 


that the offences put forward in the charges 
were brought home to the appellant Abdul 
Aziz. The sentence, in my opinion, is not 
unduly severe. I dismiss this appeal. 

. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
.CRIMINAL Revision Psetiticn No. 910 or 1915. 
December 13. 1915. 

- Present: - Justice Sir George Knox, Kt. 
MUHAMMAD IBRAHIM-—APeLICANT 
versus 


EMPEROR—OppositE Parry. 

Penal Code (Act. XLV of 1860), s. 411—Receiving 
stolen property—Proof —" Believe," meaning of. 

Jn a charge under section 411° of the Penal Code it 
is not sufficient for the prosecution to show that the 
accused person was careless or that he had reason to 
suspect that the property was stolen or that he did 
not make snfficient enquiry to ascertain whether the 
same had been honestly acquired. The word “believe” 
is a very much stronger word than "suspect", and it 
involves the necessity of, showing that the circum- 
stances were such that a reasonable man must have 
felt convinced in his mind that the property with 
which he was dealing must be stolen property. [p. 
154,col. 2.] 

Criminal ‘revision against an order of the 
Magistrate of Cawnpore. 

Mr. Dillon, for the Applicant. 

The Assistant Government Advocate, for the 
Crown. 


JUDGMENT.—Muhammad Ibrahim, who 
‘appears to be some kind of a merchant in 
metals in the Cawnpore bazar, has been 
convicted of an offence under section 411, 
Indian Penal Code, and sentenced to two 
years’ rigorous izaprisonment. The finding 
_of the Magistrate who tried the case is that 
Muhammad Ibrahim knew or had reason to 
believe that the material called copper cloth 
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was stolen property. Mahammad [brahim was 
tried along with one Ram Narain who also 
appears to be a second hand dealer in metals 
and other such materials in the Cawnpore bazar. 
The property stolen is described as 8 pieces 
of very fine copper netting known as copper 
cloth used for the lining of tube wells. 
There appears to be no room for douot that 
this copper cloth!was stolen from the General- 
ganj Station on the 20th or 21st June of 
the present year. It had been put in a 
waggon and brought to the Generalganj Mill 
siding on the 20th of June. On the 21st 
of Juna it disappeared. The finding of both 
the Courts below is that it is stolen property, 
and [ agree with that finding, and I shall 
not go into that part of the case any further. 

Ram Narain has been convicted of an 
offence under section 411, Indian Penal Code, 
in connection with this copper cloth. He 
appealed, his appeal was dismissed and he 
has not applied to this Court in revision. 
T-also agree with the Courts below that the 
channel through which Muhammad Ibrahim 
received the copper cloth was Ram 
Narain. It was Muhammad Ibrahim who 
produced the copper cloth and sold it to the 
Empire Engineering Company for Rs. 112-8-0. 
The question which is pressed on me in revi- 
sion is that there is no evidence to show that 
Muhammad [brahim possessed or retained this 
eopper cloth with guilty knowledge such 
as is essential to a conviction under section 
411, Indian Penal Code. A further point 
was taken that the joint trial of Muhammad 
Ibrahim with Ram Narain has prejudiced 
Muhammad Ibrahim, and that at any rate he 
should be given an opportunity of being tried 
separately and apart from Ram Narain. 
I considered that question. It was I think a 
mistake on the part of the Magistrate who 
tried the case to have tried both the accused 
in one and the same trial. Very little reflec- 
tion should have led the Joint Magistrate 
to the conclusion that Muhammad | brahim 
would probably, if not certainly, cite Ram 
Narain as a witness in his defence, but [ do 
not see sufficient ground for interfering on 
that matter—the more so as any interference 


-would simply lead to the trial of Muhammad 


Ibrahim a second time for one and thee sime 


` offence. 


I now go back to the question whether, 
there is any evidence of dishonesty on the 


-Muhammad Ibrahim further said that 
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part of Muhammad Ibrahim. When he 
was called upon to account for the possession 
by him of this copper wire he at once said 
that he had bought it from Ram Narain for 
Rs. 48. He further said that a certain 
ghumnewala, apparently the broker Gaya 
Prasad, had brought a sample of copper 
cloth and asked him if he would purchase it. 
he 
offered Re. 1 per seer, the current price 
according to him being at that time 13 annas 
or l4 annas per seer, and it was according 
to this rate that he paid Ram Narain Rs. 48. 
To this aceount of the transaction he has 
throughout practically adhered. He says 
that he took the copper cloth to be second- 
hand stuff, and that the only use that he 


-could make of it would be to melt it down. 


Gaya Prasad was cited as a witness by the 
prosecution, and so far as his evidence goes, 
it supports what Muhammad Ibrahim has 
said. He says he was present at the final 
transaction when the copper cloth passed 
from the hands of Ram Narain into the hands 
of Muhammad Ibrahim. There is further 
evidence which cannot be overlooked, namely 
the evidence of Mr. O’Conor, an employee 
of the Empire Engineering Company, and 
there is the evidence of Rahmat Ali who 
describes himself as a contractor for the 
Empire Engineering Company and is describ- 
ed by Mr. O’Conor in the same terms. 
Mr. O’Conor’s evidence is valuable so 
far asit relates to the fact of the copper 
cloth being stolen property. He also says 
that this specially manufactured article is 
manufactured to the order of the Empire 
Engineering Company. This particular 
copper cloth should have arrived somewhere 
in the middle of June. But on the 20th of 
June as there was urgent need of it, and it 
had not arrived, he asked Rahmat Ali to see 
if he could get any such article in the 
bazar. Three or four days after Rahmat 
Ali came to Mr. O'Conor and said that a man 
undertook to get similar netting from 
Bombay. On the 15th of July Rahmat Ali 
brought a sample from somebody and was 
told to get more of it as quickly as possible. 
Mr. O’Conor was convinced that the copper 
clothe which was procured to the Company was 
the copper cloth which had beenstolen. Ido 
not think it necessary to set out here the 
evidence of Rahmat Ali. It was disbelieved 
by the Joint Magistrate, and I think rightly 
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disbelieved. .The more ono reads it, the more 
he feels very doubtful about Rahmat Alis 
bona fides about this transaction: The 
evidence given, which connects Muhamad 
Ibrahim with the offence for which he had to 
answer is .l) pcssession of the copper wire, 
but possession some 5 weeks after it had 
been stolen, (2) the account which Muham- 
mad Ibrahim gives as to how he came to be 
possessed of this copper wire. 

On behalf of the prosecution it is contended 
(1) that Muhammad Ibrahim’ must have 
known that this copper wire which was found 
with him was not second-hand property, 
(2) that he purchased it from a suspicious 
character, (3) that he purchased it far below 
what he knew to be its real value. The 
ground on which I am asked to draw the 
inference that the copper wire was not 
second-hand property and could not have 
been mistaken as being a second-hand property 
is the peculiar nature of the copper wire and 
its appearance. The account given by Muham- 
mad Ibrahim, supported as it is by the 
evidence of Gaya Prasad, even supposing this 
article to be of a very peculiar nature, is not, 
in my opinion, sufficient tc show that Muham- 
mad Ibrahim must have known it to be not 
second-hand property but the original pro- 
perty stolen. In Empress v. Rango Timaje 
(1), Mr. Justice Melvill says that it is not 
sufficient for the prosecution to show that 
the accused person was careless or that he 
had reason to suspect that the property was 
stolen or that he did not make sufficient 
enguiry to ascertain whether the same had 
been honestly acquired. The word “believe” 
is a very much stronger word than “suspect” 
and it involves the necessity of showing that 
the circumstances were such that a reasonable 
man must have felt convinced in‘ his mind that 
the property with which he was dealing must 
be stolen praperty: Inthe present case the 
property being put before a person of the 
trade and profession to which Muhammad 
Ibrahim belonged, its appearance would not 
be sufficient to show that it necessarily was 
stolen property. The copper cloth may 
have been of a very pecaliar kind, but there 
is evidence on the record to show that pro- 
perty of the same kind or very like it had 
been to the Cawnpore market on other 
occasions. The property had been sold'to him 
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at lOo'clock in the morning and the sale 
was in the Cawnpore bazar. At any rate 
there was the witness Gaya !rasad. We 
are not dealing with property sold under 
cover of night or in any “place other than 
that where we would expect such property 
to be sold. While the evidence shows that 
Muhammad Ibrahim did ask Ram Narain 
where he had «got this property from, he 
.was met with the answer that it had 
remained for sometime at his shop. That 
might or might not be in itself an answer 
which ought to have put Muhammad 
Ibrahim upon his guard. But I am not 


prepared to hold that looking to the profes- . 


sion of the two men, the time of the sale, 
and the place of the sale, it was the duty 
of Muhammad Ibrahim to have said to 
Ram Narain "I do not believe you and 
insist upon knowing whence you have got 
it in the first instance". A prudent man 
might have put such a question, but simply 
upon the fact that . Muhammad Ibrahim 
‘did not further press the question I am 
not prepared to hold that he had conceived 
guilty knowledge regarding this article. 
"We are not dealing with organised rules 
about the reception of doubtful property 
such as prevail in. London or other cities 
in Europe, and the evidence does not show 
and I know of no rule at present in 
existence in India unless there be one in 
Presidency towns where a dealer in second- 
hand goods is ‘bound to make a detailed 
inquiry before he takes over property sold 
‘to him by another second-hand dealer. 
There remains the question of price. 
"Muhammad Ibrahim did give Rs. 48 for 
"what a few days afterwards he sold to 
the ‘Empire Engineering Company for 
‘Rs. 112-8. This is suspicious, but I gather 
Mr. O'Conor did expect to have to pay 
Rs. 2.4 or something thereabout per run- 
ning foot for this material. He was in urgent 
need of. it and was pressing Rahmat Ali 
to getit anyhow. Rahmat Ali may or may 
not have passed on information as to what 
Muhammad Ibrahim might expect to get. 
1 do not suppose he would have any 
scruples in selling the material at whatever 
price he might get for it. To hold 
specially in India that, because a second- 
hand dealer if he sees his purchaser eager, 
would feel any compunction about . asking 
any possible amount for which he would 


r 


INDIAN CASES. 


185 


sell would be very dangerous. The prosecu- 
tion contends that Muhammad Ibrahim 
ought to have at any rate suspected the 
property to be stolen property and that 
he ought to have referred the matter to 
the Police. I am not able to follow this. 
One would gladly follow it, but one’s 
experience in India shows that it will be 
dangerous to suspect a man of retaining 
stolen property knowing it to be stolen 
merely because he had a price offered to 
him and the offer was far above what he 
had paid for the article. After carefully 
considering the evidence, I have come to 
the conclusion that it is not sufficient 
evidence of guilty knowledge. The matter 
is very suspicious, but it is not beyond 
the possibility of a doubt, and l am bound 
to give the accused the benefit of the doubt. 
I find Muhammad Ibrahim not guilty of 
the offence with which he was charged, 
and I direct that the bail bond whizh he 
entered be discharged. 
Appeal allowed, 


PUNJAB CHIEF COURT. 
Criminat Revision No. 1260 or 1915, 
October 22, 1915. 
Present:---Mr. Justice LeRossignol. 
EMPEROR—Prosscuror 
versus 

Musammat NAURATI—Accosep. 2 

Criminal Procedure Code (Act V of 1898), ss. 408, 
413  Appeal—Co-accused—One sentenced to 4 months’ 
imprisonment other to fine of Rs. 50. 

It is not in the fitness of things that a Sessions 
Judge should be able to decide a case involving a 
sentence of four months’ imprisonment and at “the 
same time bo forced to refer to thé Chief Court a 
pettier sentence based cn the same or closely 
similar incidents. [p. 156, col. 2.] 

Ba Thaw v. Emperor, 9 Cr. L. J. 366; 4I, B. R. 864 
referred to 

Two persons were tried together before a first 
Class Magistrate. One was sentenced to imprison- 
ment exceeding one month and the other to a fino 
“not exceeding Rs. 50: 

Held, that both had a right of appeal to the 
Sessions Court under section 408 of the Criminal 
Procedure Code and that the right was not taken 
away by section 413 of the Code. (p. 156, col, 2.] 


Case reported by the Sessions Judge, 
Umbala Division, with his letter as 1144 G. 
of 29th July 1915, . 

FACTS.—Mussanvmat Maret: -has - been 
convicted of abetting the enticing away of 


156 


EMPEROR V. NAURATI. 


a woman named Musammut Parsanni. Ishar 
Singh was alsc convicted and acquitted by 
the Sessions Judge on appeal. The woman 
is said o have been seen going away with 
these two and has not been seen since, but 
the evidence that these two had anything 


to do with enticing her away seems in- 
sufficient. 
The accused on conviction by Sardar 


Bahadur Sardar Harnam Singh, exercising 
the powers of a Magistrate of the first 
class in the Umbala District, was sentenced, 
by order dated 14th June 1915, under 
sections 498/109 of the Indian Penal Code, 
‘to pay a fine of Rs 50 only, or in de- 
fault to undergo one month's simple impri- 
sonment. 

GROUNDS. The appellart in this case 
ig a man named Ishar Singh and he has 
been convicted of abetting the enticing 
away of a woman named Musammat Par- 
sanni said to be the wife of a man named 

' Harnam Singh, an offence under sections 
109/498, Indian Penal Code. With him 
was convicted a woman named Musammat 


Naurati who has been fined Rs. 50—a 
non-appealable sentence. < 

A man named Kalu was convicted in 
Patiala .State of the offence. The facts, 


as alleged by the prosecution, are that Mu- 
sammat Parsanni was married to Harnam 
Singh by karewa, and one night she went 
off and left him and has not been seen 
since. She was seen leaving the vil- 
lage that night in company with the ac- 
cused and two other persons. There seems 
some doubt as to whether the alleged karewa 
ceremony, which is said to have taken place, 
is a marriage sufficiently binding to justify 
a conviction under section 498, Indian Penal 
Code. But apart from thatit is, ] think, 
clear that the evidence against the accused 
is not sufficient to justify his conviction. 
Two witnesses depose ‘to having seen the 
woman going off at night with the accused 
and Musammat Naurati and two other per- 
sons. They could hardly have really identified 
Musammat Naurati and Musammat Parsarni 
who would have been all muffled up. And 
it is curious that they could be certain of 
the identity of Ishar Singh and not of 
the other persons. I regard this evidence 
eas far from satisfactory. The Magistrate bas 
remarked that one person alone could not 
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have enticed away Musammat Parsanni; I 
should have said „it was more likely one 
person did it than several. The man who 
wanted a woman to come away from her 
husband to live with him would try and 
get her to come with as little trouble and as 
few accomplices as possible. I am of opinion 
, that the case has not been made ont against 
the appellant, and I accept the appeal and 
acquil him. Fine, if paid, to be refunded. 
The case of Musammat Naurati will be 
reported to the Chief Court. 

Mr. Gokal Chand Narang, for the 
cused. 

ORDER.—For the reasons set forth by 
the learned Sessions Judge, I set aside 
the order of conviction and acquit the 
petitioner, to whom the fine, if recovered 
already, shall be refunded, 

But in this connection, I wonld point 
out that the petitioner had a right of 
appeal to the Sessions Court under section 
408, Criminal Procedure Code. That right 
is not taken away by section £13, Criminal 
Procedure Code, for this latter section with- 
holds right of appeal only in cases, i. e., trials, 
in which the only sentence passed is imprison- 
ment of one month or less, or a fine of Rs. 50 
or less, or whipping. 

In this case the petitioner was sentenced 
to pay a fine and in the same case or 
trial, Ishar Singh, her co-accused, was 
sentenced to four months’ imprisonment and 
fine... . 

Further, on general grounds, it is not 
in the fitness of things that the Sessions 
Judge should be able to decide a case 
involviag a sentence of four months’ impri- 
sonment and at the same time be forced 
to refer to this Court a pettier sentence 
based on the same or closely similar incidents. 
Of. Ba Thaw v. Emperor (1). 


' Revision accepted. 
R. 354. 


Ac- 


(1) 9 Cr. L. J. 356; 4 L. B. 
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ALLAHABAD HIGH COURT.- 
CnrarNAL Revision Petition No. 880 or 1915. 
December 2, 19B5. 
"Present; —Mr. Justice Piggott. 
RAHMATULLAFH —APPLICANT 
versus 


EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 195 
(t) Sanction to prosecute - Procedure. 

Ina proceeding under section 195 of the Crimi- 
nal Procedure Code, a Sessions Jndgo sitting as 
a Court of Appeal proceeded to hold a very thorough 
and searching enquiry, in the course of which he 
examined on oath the person against whom the 
Sanction was sought and recorded a quantity of 
other evidence, and having done this he rejected the 
application for sanction: 

Held, that the Sessions Judge was right in adopting 
the procedure which he did. [p. 158, col. 1.] 


Criminal revision against an order of 
the Sessions Judge of Badaun. 


— Mr Howmd, for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 


JUDGMENT. The essential facts con- 
nected with this application for revision are 
simple The applicant Rahmatullah was sent 
up for trial on a charge under section 295, 
Indian Penal Code, and in the course of liis 
trial evidence was given against him by 
a Sub-Inspector of Police of the name of 
Jaigobind Pershad. His defence was that 
& false case had been got up against 
him and that the Sub-Inspeetor had lent 
himself to the prosecution knowing it to 
be false. He gave certain reasons for the 
alleged conduct of the Sub-Inspector— 
reasons which involve spacitic allegations 
of fact. The Sub-Lnspector in the witness. 
box denied the existence of the facts thus 
alleged. ‘The trying Magistrate came to 
the conclusion that the charge against 
Rahmatullah was not proved. He seems 
to have thought that a false case had been 
brought against the man and with regard 
to the matters of fact as to which the 
Sub-Inspector had been cross-examined 
he recorded his opinion that the Sub- 
Inspector had not spoken the truth. i 


` Rahamatullah having been acquitted on 


these findings presented a petition to the’ 


Magistrate for sanction to prosecute the 
Sub-Inspector on a charge framed under 
section 143, Indian Penal Code, in respect 
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of certain statements on matters ‘of fact- 
made by the Sub-Inspectorin the course 


of his evidence. That application was 
rejected by the Magistrate and I may. 
‘say at once that the reasons given for 


rejecting it are not adequate or valid in. 


law. I think it unnecessary to say more 
than this. Rahmatullah thereupon 
brought the matter before the Sessions. 
Judge under clause (6), section 195, 
Criminal Procedure Code. Under that 


section the Sessions Judge had discretion 
to refuse the sanction which 
the Magistrate had refused to grant. He 
evidently thought that the matter was 
one which called for further investigation. 
before a sanction was rather given or 
refused. He accordingly proceeded to hold a 
very thorough and searching enquiry in, 
thecourse of which he examined the 
Sub-Inspector on oath aud recorded a, 
quantity of other evidence. Having done 
this he rejected Rahmatulla’s application. 
For the petition of revision presented to this, 
Court by Rahmatullah there area number 
of paragraphs which challenge the soundness 
of the conclusion arrived at by the learned 
Sessions Judge on the merits č. e., on the 
materials before him and actually used 
by him in arriving at his conclusion. 
With regard to all these pleas 1 am 
content to say that even supposing matters 
of this sort cculd with propriety be gone 
into by this Court on an application like 
the present, I am of opinion that the 
learned Sessions Judge has given strong and 
satisfactory reasons, for holding that the 
prosecution of the Sub-Inspector on this 
matter ought not to be sanctioned. What 
remains for my consideration is whether 
my interference is called for either by 
reason of the unsatisfactory nature of the 
order passed by the Magistrate or by 
reasons of the alleged impropriety of the 
Sessions Judge’s conduct in instituting an 
enquiry and taking evidence in the manner 


already explained. Section 195 of the 
Criminal Procedure Code does not in 
itself lay down anything as to „the 


materiala upon which & Court is to proceed 
when considering an application for sanction, 
It does not say that the Court is bound 
to proceed ou such materials as may be 
on the record at the time when sanction 
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was applied for, neither on the other hand 
does it in terms empower the Court to 
.hold an enquiry before granting or refusing 
sanction: at the same time it does invest 
the Court with a -discretion to proceed 
either by way of sanction or by way of 
complaint and section 476 of the same 
Code expressly empowers a Court to make 
any preliminary enquiry that it may consider 
necessary before taking action under that 
section. The matter now in-question had 
certainly been brought under the notice of the 
Sessions Judge in the course of a judicial 
proceeding. If he had seen fit to record a 
memorandum tó the effect that under the 
circumstances, he was not prepared either 
to grant the sanction asked for by 
Rahmatullah or to confirm the Magistrate’s 
order refusing sanction without first 
making some enquiry, with a view to 
satisfying himself whether the matter was 
not one in which it was more expedient 
for him to proceed by way of complaint 
under section 476, Criminal Procedure Code, 
there could not, in my opinion, have been 
any doubt as to the legality of his 
action. It seems to me that the Sessions 
Judge in the present case adopted in 
substance a course which was legally open 
to him and I also incline to the opinion 
that it was a very proper course for kim 
to’ adopt under the circumstances. The 
Magistrate had expressed in clear terms 
his opinion that the evidence given before 
him by the Sub-Inspector was false on 
plain matters of fact well within the 
knowledge of the witgess. Atthe same 
time he had refused to sanction the 
prosecution of that witness and had given 
no valid reasons for so refusing sanction. 
The Sessions Judge can scarcely be blamed 
for thinking that he had better make 
some enquiry not merely into the facts, 
But with regard to the nature of the 
evidence available in ‘the event of a 
prosecution being instituted before either 
granting or refusing the application made 
by Rahmatullah to his Court. In this view 
of the matter I am satisfied that my 
interference is not called for. I reject this 
application. i 


` Application rejected. 
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MADRAS HIGH COURT. 

OnrxiNAL Revision Cases Nos, 206 ann 207 
e or 1915. 

CriminaL Revision Petitions Nos. 165 AND 
166 oF 1915. 

December 1, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 
| dn ve APPADURAI AYYAR—AOCUSED 


— PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 222, 
234, 403 — Misappropriation of money entrusted to 
more than one person—Joint trial, whether legal— 
Separate trials for misappropriating different items 
of money during the same period, whether allowed — 
Construction of Statute. * 

. Where in a trial for criminal misappropriation, 
it appears that there are several false entries in the 
accounts, that is sufficiently good evidence to show 
that the accused, who had the charge of the money 
and kept the accounts, misappropriated the sums of 
money to which the false entries or omissions 
relate. [p. 159, col. 1.] 

Tf a person entrusts a sum of money to more 
than one person and those persons in collusion commit 
criminal breach of trust or dishonestly misappropriate 
the amount, all of them being accused of the same 
offence committed in the course of one transaction 
can be tried jointly, and there 1s nothing in the 
language of section 222 of the Code of Criminal 
Procedure which makes it compulsory that there 
dew, be a separate trial of each accused. [p. 159, 
col. 2. t 

Emperor v. Datto Hanmant Shahapurkar, 80 B. 49; 
7 Bom. L. R. 683; 2 Cr. L. J. 578 followed. 

Girwar Narain v. Emperor, 15 Ind. Cas. 650; 16 
0. W. N. 600; 18 Or. L. J 506, distinguished : 

The intention of the Legislature by enacting 
section 222 of the Criminal Procedure Code is that 
whero there is to be a trial for misappropriation of a 
gross sum, there should be only one trial for such an 
offence committed within the period covered by the 
defaleation. [p. 160, cols. 1 & 2] 

Where, therefore, a person was tried and convicted 
for misappropriating certain sums of money during 
a certain period and was again put on trial in respect 
of certain other sums of money alleged to have been 
misappropriated during the same period: 

Held, that the charge in the previous case should 
be taken to include all tho items misappropriated by 
tho accused in the course of the same transaction 
during that period and that the subsequent trial was 
barred by section 403 of the Code. Lp. 169, col. 1.] 


Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgments : 
of the Sessions Court of Tanjore, in Orimi- 
nal Applications Nos. 9 and 6 of 1915, 
preferred respectively against the judgments 
of the Court of the Sub- Divisional First Class 
Magistrate of Kumbakonam, in Calendar Cases : 
Nos. 137 and 73 of 1914. : 


* 
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In re APPADURAI AYYAR, 


| Mr. W. Barton, for the Hon’ble Mr. T. 
Richmond, and Mr. P. R. Narayanasami 
diyar, for the Petitioner. i 
Mr.. R. Grant, for the Government. 
Mr. T. Ranyachariar, for the Complain- 
ant. 


` ORDER. 

ABDUR RAHIM, *J.— The subject-matter of 
the charge out of which Crimiral Revision 
Case No. 207 arises was a gross sum of 
Rs. 2,738 which was said to have been 
misappropriated by the Ist accused, who 
is petitioner before us, during the period 
from 18th March 1911 tothe 26th October 
1911. The subject-matter of the charge 
in the case out of which Criminal Revi- 
sion Case No. 203 has arisen, is another 
gross sum which is said to have heen mis- 
appropriated by the same accused between 
the 14th April 1911 and z6th October 1911, 
So that the period included in the Jatter 
case is entirely covered by the period com- 
prised in the former charge. The Istac- 
cused was employed by a firm, and was 
in charge of the accounts and the cash 
` of the firm during the above period, and 
he was charged' with having misappropriated 
the above sums’ of money in collusion 
with two other men who have been ac- 
quitted on appeal by the Sessions Judge. ` 

In Criminal Revision Case No. 207, it is 
first of all argued on the merits that there 
is no evidence to sustain the conviction for 
dishonest misappropriation. 

. The evidence’ in.the case mainly consists 
of false entries and omissions in the accounts 
kept by the lst accused; in some cases he 
has not credited moneys which he collected 
on behalf of the firm and which ought to 
have been credited to the firm, and in 
others he has credited amounts less than 
what he collected. In my opinion the num- 
ber of false entries in the accounts is 
sufficiently good evidence to show that the 
accused who Had the charge of the money 
and kept the accounts, misappropriated the 
sums of money to which the false entries 
or omissions’ relate. We are dealing with 
this casé in revision and not in appeal; and 
it -is sufficient for ns in revision to say that 
there is yo justification for interfering with 
the donviétiony as we find that there is pri- 
ma facie good evidence .which, if believed 
by. the Magistrate and’ by the "Appellate 


e 
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Court, as it has beenin fact, is suffieient 
for conviction. 

. It is also argued by Mr, Barton in sup- 
port of the petition for revision that ‘the 
trial was bad, inasmuch as the three ac- 
cased persons were tried together in this 
case, that is, in Criminal Revision Case 
No. 207. The other two persons, as I have 
alteady said, have been acquitted; and it 
does not appear to us that the lst accused 
was in any way prejudiced by the joint 
trial. Apart from that, I do not think that 
the law debars a joint trial in a case of 
this nature. The charge is that all. the 
three persons in collusion misappropriated 
a total sum of Rs. 2,738, They were all 
employed together, and it was not possible 
for the employer to say how much of the 
money was misappropriated by a particular 
person. As it happened, the evidence for 
the prosecution was not sufficient to bring 
home the responsibility to the 2nd and 3rd 
accused. But that is another matter. Mr. 
Barton cited a ruling of the Calcutta High 
Court, Girwar Narain v. Emperor (1), in sup- 
port of his proposition. It is laid down that 
section 222 of the Code ‘of Criminal Pro- 
cedure shows that the trial contemplated 
there 'is ‘of one person only at a time. I 
must confess that I find nothing in the 
language of that section which, compels sucli 
an inference. If a person entrusts a sum of 
money to more than one person, and those 
persons in collusion commit criminal breach 
of trust or dishonestly: misappropriate the 
amount, surely one would expect: that the 
Legislature would have used very clear and 
explicit language if it intended that in 
such a case those persons ought not to be 
tried together. The transaction is one and 
the same, and the evidenze would probably 
be the same. Besides, the matter Is also 
covered by section 239, Criminal Procedure 
Code, which expressly authorises the joint 
trial of more than one person who are ac. 
eused of the same offence committed in the 
course of one transaction; and I should say 
that, having regard to the case alleged 
against the three accused, a joint trial was 
the only proper trial in the case. Other- 
wise the same evidence would be repeated 
and the same accounts "would have to be 


~ (1) 15 Ind. Cas. 650; 13. Or, L.J, 506; 16 C. W, N. 
600. . - Dos 
! - 7 
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gone through in the case of each accused. 
See Emperor v. Datto Hanmant Shahapurkar 
(2). That disposes of the objections to the 
conviction so far as Criminal Revision Case 
No. 207 is concerned. 

In Criminal Revision Case No. 206, the 
first objection—and in my opinion a fatal 
objection—to the conviction is that the ac- 
cused could not: be tried for misappropriat- 
ing another gross sum of money covered by 
the period for which he has been already 
tried and convicted in the other case. The 
second clause of section 222 of the Code 
of Criminal Procedure says that “when the 
accused js charged with criminal breach of 
trust or dishonest misappropriation of money, 
it shall be sufficient to specify the gross 
sum in respect of which the offence is 
alleged to have been committed, and the 
dates between which the offence is alleged 
to have been committed, without specifying 
particular items or exact dates, and the 
charge so framed shall be deemed to be a 
charge of one offence within the 
meaning of section 234.” Section 234 
permits the trial of a person in one and 
the same trial for three offences committed 
within a space of twelve months. The 
question is whether section 403, which bars 
a second trial for the same offence of a 
person who has once been tried and con- 
victed, applies. Here the accused has al- 
ready been tried and convicted for misap- 
propriating & gross sum of money during 
the same period and the charge in the 
previous case should be taken to include 
all the items misappropriated by him in the 
course of the same transaction during that 
period. I think that ought to be the inter- 
pretation of the section, because otherwise 
jt seems difficult to conceive that the Legis- 
lature should have intended that under 
section 222 the prosecutor should be at 
liberty to prosecute for a gross sum mis- 
appropriated during 2 particular period 
consisting of certain items more than 3 in 
number and obtain a conviction for the 
same, and then choose another gross sum 
'ednsisting of different items alleged to have 
been misappropriated during the same period 
and have aseparate trial for the second group 
of items. 

What the Legislature apparently intended 


was that where there is to be a tria] for 
(2) 30 B. 49; 7 Bom. L. R. 638; 2 Cr. L, J. ETE. 
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misappropriation *of a gross sum, there 
shonld be only one trial for such an offence 
committed within the pericd covered by the 
defaleation. I' think, therefore, that the 
convietion and sentence in Criminal Revision 
Case No. 206 should be set aside and the 
fine, if paid,. will be refunded and the bail 
bond discharged. The e conviction and 
sentence in Criminal Revision Case No. 207 
will be maintained. 
AYLING, J.—I agree. 
Petition partly allowed. 


—— 


LOWER BURMA CHIEF COURT. 
CRIMINAL Revision Petition No. 267-B or 
1915. 

November 25, 1915. 
Present:—Sir Charles Fox., KT., Chief Judge. 
HUSEIN-—APPLICANT 
versus 
EMPEROR—Opvosite Party. 
Evidence Act (I of 1872), s. 114, ill. (a)—Presump- 

tion— Possession of stolen property. 

Where a thief got into a house by house-breaking 
and the stolen property was found in his possession, ' 
he may be presumed not only to have committed 
the theft but also house-breaking. 


Review of the order of the Additional 
Magistrate, Pantanaw, dated the lith June 
1915, passed in Criminal Regular No. 184 of 
1915. 

Mr. Halkar, for the Applicant. 

ORDER.—The Magistrate andthe Sessions 
Judge bad found that the longyt was the 
complainant’s property. It was missed after 
the thief escaped from the complainant’s 
house. It is justifiable to infer that the 
thief took the longyi from the house. The 
thief got into the house by house. breaking. 
The presumption that a person found in 
possession of the stolen longyz committed 
not only theft of it but also that he 
committed housebreaking on the occasion 
is justifiable under section 114 of the 
Evidence Act. Illustration "(a) to the sec- 
tion is merely an example, and it cannot 
be read as limiting the presumptions which 
may be drawn from recent possession of 
stolen property. | 

1 can find nothing to support the contention 
that the longyi was admittedly left*on a heap 
of firewood outside the house. 

The application is dismissed. 


Application dismissed, 


i 
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ki : PRIVY COUNCIL. 
AePEAL FROM Taz Coury or Carer Consis- 
SIONER, AJVER-MERWARA. 
: November 2, 1915. - 
« Present: —Viscount Haldane(Lord Chancellor) 
Lord Parmoor, Lord Wrenbury, Sir . 
John Edge and Mr. Ameer Ali. 
' Thakur UMED SINGH AND ANOTHER — 
" APPELLANTS 
versus 


Rat Bahadur Seth SOBHAG-MAL DHA 


: DUA AND ANOTHER— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 115, 114, 
. 121, O. XLVII, r. (1), Sch. II, paras 15, 16—Arbitra. 
tion—Agreement—GQGuardian ad litem —Signature on 
application for veference, absence. of, effect of-—Arbitra- 
' tion—Umpire — Award. E 

A minor represented by a guardian ad litem was a 
party to a suit The guardian ad litem ontered into an 
agreement signed by all the parties to the suit includ- 
‘ing himself to refer the’ matters in dispute -to two 
` arbitrators’ and in case of difference- between them 
-to an umpire. The parties made an application for 
, reference which was not signed by the guardian 
although he was present in Court. The Court made 
“an order of refererice to two arbitrators whose 
award being challenged an umpire was appointed. 
. An- application against the umpire’s award was 
, unsuccessfully made under para. 15, Schedule II 
of the Civil Procedure Code, 1908. On review of 
this order the arbitration proceedings were set 
: aside on the grounds that the application for arbitra- 
Lion was not signed by the guardian ad litem and 
, that the umpire had opened the case de novo and had 

not taken the evidence called for: 
` Held, that the application ‘for order of reference 


`- did not require signature as of “necessity and that 


' no injustice was caused to the minor whose guardian 

, Was present in Court at the time the application was 
presented. [p, 168, col.2] i 

Held, further, - that’ an’ award under arbitration 

«proceedings could be set aside only on the grounds 

. provided in Schedule IL of the Civil Procedure Code 


of 1908. [p. 168, col. 2.] 


1 


Appeal by special leave, heard ex parte, 

. against the order of the. Officiating Commis- 

sioner of Ajmer-Merwara, dated May 23rd, 

' 1918, setting . aside on review certain 

arbitration proceedings confirmed by the 

“lower Court and remanding the cause to the 

` Court of the’ Commissioner and District 
Judge of Ajmer-Merwara. 


FACTS.—A suit was instituted in the 

. Court of the Commissioner and District 
Judge of Ajmer-Merwara on a mortgage 

bond for the recovery ofa certain sum, to 

which the defence was that the bond was 

, without consideration. By an agreement, 
, dated July 31st, 1910, the parties agreed to 


refer the matter in dispute to arbitration. - 


An application was accordingly made before 


11 
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‘the case was tried for the appointment of ara 
' bitrators, whose award was challenged on the 
‘grounds of the arbitrators’ proceeding clan- 
destinely without hearing each party, omit- 
ting’ to give notice of their proceedings, if 
any, and failing to give an opportunity to one 
“party of producing witnesses. An umpire 
was, thereupon, appointed, to whom the 
aggrieved party made an application through 
Pleader: with respect to the manner in 
- which the arbitration had been conducted and 
asking him indirectly to take evidence, but 
he did not do so even though the importance 
and necessity of so doing was urged upon 
him. He made his award without taking 
the said evidence. An application was then 
made to set aside the award. This was 
refused. An application for revision under 
section 115 of the Civil Procedure Code was 
- made, but this was refused too. An application 
for review was then.presented to the Court of 
the Chief Commissioner who ordered the par- 
ties to be represented by Counsel. The ap- 
pellants then filed a petition stating that they 
did not wish to be represented. Order was 
“then made on hearing Counsel for respond- 
ents setting aside the award made by the 
umpire and remanding the case to the 
“lower Court for trial according to the law. 

Mr. De Gruyther, K.C ,(with him Mr. Dube) 

then applied and obtained leave to appeal to 
' His Majesty in Council, 

Mr. Dube, for the Appellants:—The award 
could only be interfered with under section 
15 of Schedule ll of the Civil Procedure Code 
of 1908. By section 16 of Schedule IL the 
Court was to pronounce the decree in certain 
cases and it was final when made. Under 
the old Act there was neither an appeal nor 
revision. It was not necessary for the 
parties to sign the application for reference 
to arbitration. In this case the guardian ad 
litem was present in the Court. 

[Loro Parmoor: Does it appear that the 
minor was represented before the arbitra- 
tion ?] 

[Lorn WRENBURY: 
by all.] 

[Loro HanpANE: Appeal lies only when 
the decree is in excess of, or is not in gecor- 
dance with, the award.) 

[Lord HALDANE: Before the Chief Commis- 

- sioner all these points were taken. | 
[Sir Jons Enar: The Chief Commissioner 
had no jurisdiction: 


Agreement was signed 
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[Lord Parmoor: The Chief Commissioner 
does not deal with the question of jurisdiction; 
but with the manner in which the award 


was made. | 


There lay no appeal against the award. It 
was final. 

[Sir Jonn EDGE: 
fy any interference. | 

[Lorp Parmoor: The appeal was against 
the decree on the ground of misconduct of the 
umpire and before the Trial Judge the ques- 
tion of misconduct had been taken. Surely 
you cannot appeal against a decree on the 
ground of misconduct]. 

[Lorn WRENBURY: The Court which had 
no jurisdiction at all set aside the decree of 
the Court which had jurisdiction. ] 

Their Lordships did not wish to hear the 
argument any further. 

Reference was made to Ghulam Khan v. 
Muhammad Hassan (1) and Hansraj v. 


No irregularity to justi- 


. Sundar Lal (2). 


The respondents did not appear. 
JUDGMENT. 
Viscount Haupans.—In this appeal the 


question is, whether the Officiating Chief 
Commissioner of Ajmer-Merwara has pro- 


perly set aside the award in certain arbitra- 
ticn proceedings. The respondents had 
brought a suit to recover from the appel- 
lants Rs. $8,820 alleged to be due under 
a mortgage. The appellant first on the 


-record is the father of the second appel- 


‘ings a minor. 


.to refer the 


„each with his own hand, excepling in the : 


litem. The parties appeared before the . 


lant, who was at the time of the proceed- 
The Trial Judge appointed 
one Bhur Singh guardian ad litem of this 
minor appellant. Before the trial came on 
all the parties entered into an agreement 
questions in dispute to two 
arbitrators and, in the event of these 
differing, to an umpire. The agreement was 
signed by the appellants and respondents 


on whose 
guardian ad 


case of the minor appellant, 
behalf it was signed by the 


Trial Judge and produced the agreement 
and applied for an order of reference. 


(1) 29 I. A. 51; 12 M. L. J. 77; 4 Bom. L. R. 161; 6 
Q. W. N. 226; 29 C. 167; 25 P. R. 1902. 

(2) 35 I. A. 88; 10 Bom. L. R. 681; (P. C): 12. C. 
W. N. 585; 7 C. L. J. 520; 138 P. L. R. 1908; 18 M. L. 
j. 266. 99 P. W. R. 1908; 14 Bur. L. R. 146; 80 P. R. 
908; 95 C. 648; 4 M. L. T, 26. 
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The guardian ad litem was present in Court 
and was a party jo the application. The 
Trial Judge thereupon made an order of 
reference. The arbitrators differed, and the 
parties then concurred in an application 
to refer the dispute to the umpire, and an 
order was" made accordingly. The umpire 
made an award allowing the respondents’ 
claim to the extent of Rs. 17,510 only. 
This award was filed in Court. The re- 
spondents, being dissatisfied with it, applied 
to the Trial Judge under the provisions 
of section 15 of the Second Schedule of 


“the Code of Civil Procedure, 1908, to set 


The Trial Judge refused 
He held that all the 


the award aside. 
the application. 


: parties to the suit, including the guardian 


at litem, had been consenting parties to the 
application, and further that there was no 
ground for the objections made on the 
merits to the award. The order was made 
under section 16 of the Second Schedule to 
the Code already referred to. This section 
provides that— 

((1) Where the Court sees no cause to 
remit the award or any of the matters re- 
ferred to arbitration for re-consideration in 
manner aforesaid, and no application has 
been made to set aside the award, or the 
Court has refused such application, the 
Court shall, after the time for making such 
application has expired, proceed to pronounce 
judgment according to the award, (2) 
Upon the judgment so pronounced a decree 
shall follow, and no appeal shall lie from 
such decree, except in so far as the deeree 
ig in excess of, or not in accordance with, 
the award.” 


The respondents then presented an appli- 
cation to the Chief Commissioner under 
section 115 of the Code of Civil Procedure. 
This section provides that:— 


“The High Court may call for the record 
of any case which has been decided by any © 
Court subordinate to such High Court and 
in which no appeal liesthereto, and if such 
subordinate Court appears (a) to have 
exercised a jurisdiction not vested in it by 
law, or (b) to have failed to exercise a 
jurisdiction so vested, or (c) to have acted 
in the exercise of its jurisdiction illegally 
or with material irregularity, the High 
Court may make such order in the case as 
it thinks fit.” 


‘application. 
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“The Chief Commisgioner dismissed the 
He held that the point taken 


‘that the ‘application to the Court for re- 
“ference to  arbitrátion was not signed by 
-the guardian ad litem, was not a good one, 


having regard to the fact that the agree- 


‘ment itself was signed by all parties con- 
‘cerned. :Morebver, he thought that it was 


"for ‘the minor or his 


guardian, and not 
for the applicants, to raise such an objec- 
tion. He also held that even if an agree- 
ment or compromise entered into on behalf 
of a minor withont the leave of the Court 
was voidable against all -parties other than 


‘the minor, that did not make ib necessarily 


“void sgainst the minor. 


‘Court of the Chief Commissioner 


“114 of the Code which, 


As to the merits. 
he was of opinion that there was nothing 
in the case made for the: applicants, the 
"present respondents, based on misconduct 
‘or irregularity © on the partof the arbitrators 
and umpire. ` 
The Fespondanté then applied to the 
for a 
relying on section 
subject to such 


review of this order, 


‘conditions and limitations as may be pres- 
'eribed, allows a person aggrieved to apply 


for a review of any decree or order from 
which no appeal is allowed by the Code, 
and relying also on, Order XLVII (1) of the 
First Schedule to this Code, which: provides 
that he may apply for such’ review on:— 

“the discovery of new and important 
matter’ or evidence which, after the exercise 
of due diligence, was not within bis know- 


‘ledge and could not be produced by him 
‘at the-time when tho decree was passed 


‘the: record, or 


or order: made, or on account of some 
mistake or error apparent on the face of 
dor any other sufficient 
"reason." 

These "rules are, audes section 121 of tlie 
'Code, to have effect as if enaeted in it, 
until: altered as the Code provides. 


This application for review. was heard, 


“not by Sir Elliot Colvin, ihe Chief Com- 


missioner, but by Mr.' Stratton, who was 
officiating in his absence. The appellants 
were not represented on this hearing. The 
main ‘point urged was that in dismissing 
the application. for review the High Court 
was in error in-regarding -the omission to 
sign the application .fcr ‘arbitration by the 
minor or his guardian as unimportant, and 
as covered by the agreement which all the 
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' Commissioner acceded to 


“had to do was 


-appeal ex parte, as the respondents, 


“of reference, does not 
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parties had signed. The Officiating Chief 
the application, 
and set aside the whole of the arbitration 
proceedings, on the ground, apparently, that 
this error in the proceedings, though tech- 
nical only, was fatal. The only other ar- 
guments before him appear to have been 
that even if the umpire had proper juris- 
diction his action was illegal, because he 
opened the case de novo, whereas all he 
to consider the points 
on which the arbitrators had failed to 


: agree, and because he had not taken evidence, 


although he called for it. 

Their Lordships have had to hear the 
the 
plaintiffs in the suit, did not appear on the 
appeal, but they have examined closely the 
documents and the various judgments i in the 
. Courts below. They are of opinion that the 
' decisions of the Trial Judge and of the Chief 
Commissioner were right, and ought not to 
have been interfered with by the Acting 
Chief Commissioner. 

In the first place the Second Schedule to 


* the Code of Civil Procedure, which provides 


by section 1 that where the parties to a suit 
have agreed that the matter in difference 
shall be referred to arbitration they may 
apply in writing to the Court for an order 
require that the 
writing should of necessity be signed. As 
the guardian in this case was in Court and 
assented to the application, it is plain that 
no injustice has arise». They think, 
therefore, that there is no substance in the 
technical objection relied on. Nor can they 
find any defect on the face of the award, or 


‘any misconduct of the arbitrators or umpire, 
-or concealment of facts by any of the parties 


which would bring the case within those pro- 
visions in the Second Schedule which might 
enable the Court to setit aside.- They have 


‘accordingly arrived at the conclusion that the 


Acting Chief Commissioner was not 
justified in interfering with the order 
refusing revision -made by the Chief 


^ Commissioner. 

They are, therefore, of opinion that” the 
appeal must be allowed with’ costs here and 
-in the Courts below, and they will humbly 
advise His Majesty to that effect. 


Appeal allowed, 
Solicitors for the Appellants: Messrs, 
Barrow, Rogers and Nevill, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 2549 
TO 2598 or 1912. 
April 20, 1915. 
Pr. sent: —Mr. Justice Holmwood and 
Mr. Justice Walmsley. 
AKBAR ALI KHAN AND OTHERS— 
DE£EFENDANTS——À PPELLANTS 
versus 

Syed ÀBBAS—PLAINTIFF—HRESPONDENT., 

Bengat Tenancy Act (VII of 1885), s. 105—Inci- 
dents of holding, decision as to — Second appeal, main- 
tainability of. 

.À second appeal lies to the High Court from the 
decision of a Special Judge affirming the decision 

-of an Assistant Settlement Officer on the question 

as to tha incidents of the holding. [p. 164, col. 1.] 

Appeals against the decree of the District 
Judge, Patna, dated the 22nd January 1912, 
affirming that of the Assistant Settlement 
Officer, Barh, dated the 24th September 1910. 
- Dr. Sarat Chandra Bysack and Babu 
Ambica Pada Choudhury, for the Appellants. 

Babu Jogesh Chandra Ray and Moulvi Mu- 
hammad Mustafa Khan, for the Respondents. 


JUDGMENT.—These appeals are preferred 
by the tenants-defendants. The landlord- 
respondent instituted cases against them 
under section 105 of the Tenancy Act asking 
-that their rent should be increased under 
sections 31, 32, 33 and 52. When the three 
cases came on for trial the landlord withdrew 
his claims under sections 31 and 52, and gave 
no evidence regarding improvements. ‘The 
question that remained between the parties 
was whether the rents were liable to en- 
bancements, for the tenants asserted that 
they held at fixed rates. The learned 
‘Special Judge has found that they did not 
hold at fixed rates, and has upheld the en- 
hancement allowed by the Assistant Settle- 
ment Officer. The defendants prefer these 
second appeals. A preliminary objection is 
raised on behalf of the landlord-respondent 
that no appeal lies, but having regard to the 
cases of Pithi Chand Lal Chowdhury v. 
Basarat Ali (1) and Bisseswar Ray v. Rajendra 
Kumar Singha (2), we think that an appeal 
does lie on the question as to the incidents 
of the holding. 

The finding ofthe lower Conrts is that 
the tenants-defendants are ordinary occu- 


(1) 8 Ind. Cas. 440; 10 C. L. J. 848; 18 C, W, N. 


1149; 87 C. 80. 
(2) 25 Ind. Cas: 228; 18 C. W, N. 049, 
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pancy ratyats,- and not, as they allege, 
ratyats holding at fixed rates. It was con- 
ceded thatthey were entitled to the pre- 
sumption arising under section 50 (2) of the 
Tenancy Act. The learned Special Judge, 
however, held that the presumption was 
rebutted by a bandobast robkar and its 
connected papers of the yearl841; in these 
papers allthe landsin the villages where 
the holdings are situated are described as 
bhaolt. The inference is that the holdings 
in suit were bhaoli, and the landlord argues 
that the conversion from bhaok to nagdt 
must have taken place since 1841, and that 
it must bea change in the rent, of such a 
nature asto rebut the presumption under 
section 50 (2). 

The tenants-defendants rely upon the case 
of Miterjeet Singh v. Toondun Singh (8), 
where the learned Judges held that the 
fixing of a cash rent in lieu of what was 
paid in kind was “tantamount to saying 
that that money rate of rent represented 
and was equivalent to what had been paid 
before in another way.” We may remark 
that there are otber casesin which a con- 
trary view was taken, but if is nof neces- 
sary for us to consider them. Jt appears to 


.us that the present appeals must be distin- 


guished from Miterjeet Singh's case (8) in 
this way. The tenants here produced rent 
receipts for cash-rents and said that they 
had been always paying rent at the same 
rate: that amounts to an assertion that 
they had always paid a cash-rent, although, 
it is true, they do not seem to make such 
a statement in so many words. This as- 
sertion is disproved by the fact that in 
1841 the landa were held on the 5haok 
system, and, therefore, at some date since 
184] there was a change. Ordinarily con- 
verson from bhaoli to nagdt isa very great 
change, and about this change the tenants 
in these cases bave nothing to say. In 
Miterjeet Singh’s case (3), however, the change 
was by written agreement, and the money- 
rent was accepted in lien of the produce- 
rent. This difference we think a substantial 
one, and ib prevents us from applying the 
principle laid down in Miterject™ Singh's case 
(3) to the present cases, 

We hold, therefore, that there is no reason 
for interfering with the judgment of the 


(8) 12 W. R, 14. 
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lower Appellate Court, and we dismiss 
these: appeals with costs. 
eo ES : Appeals dismissed: 


MADRAS HIGH COURT. 
Seconp CIvIL APPEAL No. 907 or 1914. 

l November 2, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
MANJAPPA AJRI AND ANOTHER— 
DaFrenpants—APPELLANTS 
versis 


MARUDEVI HENGSU AND orgERs— 


PrarNTIFFS—HRESPONDENTS. 

"Aliyasantana, Law —Inheritance—8Self-acquired pro- 
gerty— Members of deceased’s own branch, right of. 

The self-acquisition of a member of a family 
governed by the Aliyasantana Law devolves upon 
his death, nob upon all the members ofthe larger 
family to which he belonged, but upon the mem- 
bers of his own branch in the larger family. 
Among the members of his own branch themselves, 
no distinction is made between persons nearer in 


blood to or remoter in blood from the deceased 


acquirer, All the members of the nearest non- 
extinct branch are the heirs of the self-acquirer. [p. 
166, col. 1.] 

` Antamma v. Kaveri, 7 M. 575; Krishnan Nair v, 
Damodaran Nair, 17 Ind. Cas. 769; 18 M.L. T. 166 
38-M. 48; 24 M. L. J. 740, followed. 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 429 of 1912, preferred against 
that of the Court of the Subordinate 
Judge of South Canara, in Original Suit 
No. 32 of 1911. 

Messrs. J. L. Rozario, K. P. Madhava Rao 
and K. P. Lakshmana Hao, for the Appel- 
lants. 

Messrs. D. Sitarama Rao and K. Y. Adiga, 
for the Respondents. : 2 
E JUDGMENT. 


SADASIYA AIYAR, J.—The defendants Nos. 5 
and6 are the- appellants. They and’ the 
plaintiffs and 2nd defendant and 2nd 
defendant’s son, the 4th defendant, all 
belong to.an Aliyasantana family. The 2nd 
defendant (mother of the 4th defendant) 
is the maternal aunt of the plaintiffs and 
of the defendants Nos. 5 and 6 and she is 
the senior lady in the tavazhi of the 2nd 
defendant’s mother. As such senior lady in 
the branch of the 2nd defendant’s mother, 
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` One of the other 
' Kusmaji and 
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she was the ejamathi or manager of the 
branch. The 2nd defendant was one of 
four sisters. Of the four sisters, the 2nd 
defendant is the only one now surviving. 
sisters had a daughter 
the finding of the lower 
Courts is that item 1 of Schedule B out of 
the plaint properties (and that is the only 
item in dispute in this second appeal) be- 
longed to Kusmaji as her self-acquired 
property. Kusmaji died  issueless. The 
2nd defendant, the maternal aunt of Kusmaji, 
was alleged by the contesting Ist defendant 
to be the sole owner of this item 1 of 
Schedule B, and he attached and brought 
the property to sale as her exclusive property 
in execution of a decree obtained by him on 
a mortgage document executed to him by 
the 2nd defendant. It has been-found by 
the lower Courts that the mortgage-debt 
contracted by the 2nd defendant and the 
mortgage-decree obtained against the 2nd 
defendant by the Ist defendant are not 
binding on the plaintiffs and on the defend- 
ants Nos. 4 to 6, of whose branch the 
2nd defendant is the manager. 


The Subordinate Judge dismissed the 
plaintiffs’ suit as regards this item 1 of 
Schedule B on the ground that the 2nd 
defendant, as the maternal aunt of the 
deceased owner Kusmaji, was the sole heir 
to Kusmaji’s self-acquired properties and 
that the plaintiffs and the defendants Nos. 4, 
5 and 6 (Kusmaji’s mother’s nephews and 
nieces) being one degree more remote 
than the 2nd defendant were excluded by 
the 2nd defendant. The Subordinate Judge 
deals with this question in paragraph 18 

“of his judgment and seems to assume 
without any discussion that when a female 
member of an Aliyasantana family dies, 
her heir is her nearest relative (or the 
nearest relatives standing in an equal 
distance of her by blood relationship) in the 
female line, and not the nearest branch of the 
family ih the line to which she belonged 
including all the members of that branch, 
without regard to the question which of the 
members of that branch stand neayest in 
blood to the deceased intestate. The District 
Judge on appeal in a very short and rather 
unsatisfactory judgment says thus:— As T 
understand the Aliyasantana Law,the nearest 
relations succeed first, then the tavazhi, 
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and last the farwad.” [I shall avoid the use 
of the words "avazh? and ‘tarwad’ though 
the word farwad is used in Antamma v. 
Kaveri (1), 
which are used in respect of persons governed 
by the Malabar Marumakattayam Law where- 
as the parties to this suit are followers of the 
Aliyasantana Law. I shall employ the words 
"branch" and “family” to denote 
correspond to "tavazhi" and "tarwad". | 


In Antamma v. Kaveri (1) Turner, C. J., 


and Muthusawmi Aiyar, J., held that accord-. 


the custom obtaining in South 
self-acquisition of a member 


ing to 
Canara, the 


of the family governed by the Aliya-. 


santana Law devolves upon his death, 
not upon all the members of the larger 
family to which he belonged, but upon the 
members of his own branch in the larger 
family. Among the members of his own 
branch themselves, no distinction is made 
between persons nearer in blood to, or 
remoter in blood from, the 
acquirer. I have looked into the original 
records of that case and the only question 
argued or considered was whether 
members of the deceased’s branch alone 
were his heirs (taking as a class) or whether 
the members of the larger family (including 


members of other branches also) took as, 


a class. It was never suggested that an 
individual heir or individual heirs standing 
inthe same degree of blood relationship to 
the deceased was or were the heirs. I 
think this case of Antamma v. Kaveri (1) 
is clear authority for the proposition that 
all the members of the nearest non-extinct 
branch are the heirs of the self-acquirer. 
In the present case Kusmaji’s own line and 
her mother’s line are extinct and her 
heirs must be found among the descendants 
of Kusmaji's grandmother, who all take as 


a class belonging to that nearest branch.. 


Hence the 2nd defendant, though nearer 
in blood relationship to Kusmaji, must take 
only as belonging to Kusmajis grand- 
mother’s branch and she then takes the 
inheritance with all the other members of 
that branch. The view of the lower Courts 
that the heirship goes to the nearest 
individual relation or relations by blood and 


not to allthe members of the nearest branch’ 


(1) 7 M. 875. 


as they are Malayalam words. 


what 


deceased- 


the. 
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rests on no authority. Mr. Sitarama Rao 
ingeniously contended that in the Full Bench‘ 
case, Krishnan Nair v. Damodaran Nair (2), 
thequestion whether the nearer blood relations 
standing in the same degree to the deceased do 
not exclude the remoter relations was left an 
open question. I was one of the Judges 
who, with Sundara Aiyar, Jey. made the re- 
ference to the Full Bench in that case. 
The question, we referred, was whether the 
self-acquisitions of a female member of a 
Marumakattayam farward would, on her 
death, lapse to the tarward of which she 
died a member or whether they would de- 
scend to her nearest heirs or her tavazhi. 
The language of the referring order was, if 
I recollect aright, the language of Sundara 
Aiyar, J. But I am reasonably clear that 
we had in contemplation only two alterna- 
tives, namely, inheritance by all the mem-- 
bers of the larger tarwad or inheritance: 
by all the members of the smaller favazhi 
and not a third alternative, namely, inherit- ` 
ance by those members only of the. 
smaller tavazht who were nearest in blood 
relationship to the deceased.’ Sankaran 
Nair, J., however, at page 53 says: “The 
reference also suggests whether the nearest. 
heirs take. This, if intended to refer to a- 
class of heirs other than the favazh: may 
raise another question.” He, however, did 
not deem it necessary to decide that ques- 
tion and his answer to the reference is: 

That .the self-acquisitions of a female do, 
not lapse to her iarwad but they descend 
to her tavazhi: if she has issue, the tavazhi 
is composed of that issue; if she has no 
issue, her mother and her descendants form 
her tuvazht.” Sundara Aiyar, J., and Benson,. 
J., did not understand the referring order as 
raising any third question and Sundara Aiyar, 
J., uses the expression ‘nearest heirs” and, 
“tavazht” indiscriminately to mean the same 
thing. The decrees of the lower Courts, 
therefore, so far as item 1 of B Schedule is 
concerned, must be reversed and the case’ 
remanded to the lower Court for a fresh 
decision in Appeal No. 429 of 1912 on the 
other questions arising in the case with re- 
ference to the above property. : 

Costs will abide. 

Napier, J.—I agree. The decision in 


Antamma v. Kaveri (1) has remained un- 
(2) 17 Ind. Cas. 769; 38 M. 48; 13 M.L., T. 166 
24 M, L. J. 240. 2 
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ehallenged for 30 years as representing the 
custom of the District of South Canara and 
I think that it would be. most mischievous 
to re-open this question and fnstitute a fresh 
enquiry-às to custom after: the lapse. of 
such a period. 

: Appeal allowed; Oase remanded. 


CALCUTTA HIGH COURT. 
* APPEAL FROM ORIGINAL Decrees No. 250 
or 1911. 
B June 25, 1914. 
Present:—Mr. Justice Fletcher and 
. Mr. Justice Richardson. 
GURBUKSH PROSHAD TEWARI— 
DEFENDANT—ÀPPELLANT 
: versus 
KALI PROSAD NARAIN SINGH — 


| PLAINTIFF— RESPONDENT. 
Bengal Estates Partition Act (V ‘of 1897), ss. 88, 
119—Partition proceedings—Suit to set aside partition 
in Owil Court, maintainability of. 


Where in a partition proceeding in a Revenue . 


Court no dispute or doubt was found to exist as 
to whether any land formed a portion of the parent 
estate and no order was made by the Collector 
directing’ the partition to proceed uader section 88 
(b) of the Estates Partition Act, a party suing ina 
Civil Court for declaration , of title to and posses- 
sion of land, alleging that by reason of fraud practised 
by one ofthe defendants land belonging exclusively to 
him had been partitioned as joint land, is not a person 
aggrieved by an order made under section 88 and 
is not entitled to maintain the suit. [p. 169, col. 1; 
p. 169, col. 1.] 


Per Fletcher, J.—A party to a partition proceeding , 


na Revenue Court, having known about his rights 
from the time the partition papers were submitted 
to the Collector -under section 58 and notices 
inviting objections issued and never having put 
them forward in the partition proceedings, ought 
not to be subsequently permitted to raise them so 
as to upset the partition proceedings to which he 
was a party. [p. 169, col. 2. 

Whatever rights a party may have, he is not 
entitled to keep the lands allotted to him on 
the footing that the lands sued for formed a 
portion of the estate under partition and bring an 
action to recover possession of the lands or a portion 
thereof awarded to the other party. [p. 169, col. 1.] 


Appeal against thedecreeof the Subordinate 
Judge of Saran, dated the 29th March 
1911. 

Babu Umakalt Mukerjee and Moulvi Muham- 
mad Mustafa Khan, for.the Appellant, . 


: defendant No. 


Dr. Dwarka Nath Mitter and Babus Rajendra, 
Prosad and Sib Chandra Palit, forthe Respond- 
ent, 

JUDGMENT, 


FrETOHER, J.— This is an appeal by the 
1 from the judgment of 
the learned Subordinate Judge of the second 
Court at Saran. 

The suit was brought for declaration of 
title to, and possession of, certain lands. 

It appears that many years ago the Mahal 
Guthui was divided into three separate 
estates, but some lands remained joint 
between the three separate estates. The 
tauzi numbers of the three estates are now 
1925, 1926 and 1997. 

The plaintiffs claim to be the owners of tauzi’ 
No. 1926 and of 8 annas in tavzt No. 1925. 
The defendant No. 1 is the owner of a 
5-annas +-pies share out of 8 annas of tauzi 
No. 1925 and the defendants Nos. 2—5 are 
the owners of the remaining share in the’ 
8 annas of tauzi No. 1925. The other defend- 
ants are the owners of tauzi No. 1927. 

In January 1902 the defendant No. 1° 
applied under the provisions of the Estates: 
Partition Act, 1897 (Act V of 1897 B. C.), 
for partition of his share in tauzi No. 19925. 
On the 30th of September 1902, the 
plaintiff No.4 filed a petition of objection 
before the Collector on the ground that ' 
all the owners of tauzi Nos. 1926 and 1927 ° 
who held land in common with the owners 
of tauzt No. 1925 had not been made, 
parties. But as the defendant No. 1 raised 
no objection to their being made parties, 
they were added by order of the Collector 
in the year 1908. Accordingly on the 25th 
of August 1908, the Collector issued the 
notices under section 29 of the Act declaring, 
the estate to be under partition. On the 
29th of September 1907, the following 
order appears on the order-sbeet of the 
Collector: “The papers, viz., khasru vaibandt 
2nd map prepared on the basis of survey 
records have already been adopted for the 
purposes of partition under section 50. 
Checking moharrir has reported that there 
are common landsin the estate. Fix Septem- 
ber 8rd for the division of common lands 
under section 84.” The order-sheet shows 
that the owners of all the three estates 
presented petitions to. the Collector as to 
the method in which they desired the 
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common lands to be divided between the 
estate under partition and the other two 
estates. 
common lands were divided in the presence 
of the appellants for partition and some of 
the owners of tauzi Nos. 1925 and 1926. 
Notice was directed to issue on the absentee 
proprietors. 

The owners of all three estates then filed 
objections as to the proposed method of parti- 
tion. The petitions having been rejected 
by the Deputy Collector the plaintiffs pre- 
ferred an appeal to the Collector against 
the rejection of their petition, alleging that 
the lands of the different estates between 
which the common lands were held were so 
scattered and interspersed with one another 
that the partition of the common lands 
could not proceed. The Collector dismissed 
the appeal on the lst of November 1907. 
The plaintiffs then appealed to the Com- 
missioner of Revenue who confirmed the 
order of the Collector, and next to the Board 
of Revenue who also dismissed their appeal. 
On the 25th of May 1908, the order-sheet 
shows that notices were directed to issue 
under section 86 inviting objections, if any, 
by the 16th of June 1908, to the proposed 
partition of the common lands. No objec- 
tions being received the division of the 
common lands was approved by the Collector 


under section 86 on the 30th of October 
1908. 
On the 19th of November 1908, the 


divided common land was directed to be 
included in the papers of the parent estate. 
Then the Deputy Collector proceeded under 
section 57 with the partition of the parent 
estate including the divided common land. 
On the 15th of July 1909, the papers were 
submitted to the Collector under section 58 and 
notices inviting objections were issued. On 
the llth of August 1909, the plaintiffs 
Nos. 4 and 5 presented a petition to the 
Collector objecting chiefly to the proposed 
division of the parent estate. The only 
piece of land that they alleged was nct 
in tauzi No. 1925 is plot No. 895 which 
they allege is in tauzi No. 1926. This 
plot No. 895 is not mentioned in the 
schedule to the plaint in this suit, so pre- 
sumably the plaintiffs have no grievance 
in relation thereto. In reference to these 
objections on the llth of September 1909 


On the 2nd of October 1907, the. 


subject to some «light modifications, the. 
partition was confirmed by the Collector. 

The Commissioner. of Revenue on the 
19th of May 1910, rejected the objections. 
put forward by the plaintiff No. 4 and on. 
appeal to the Board of Revenue, the appeal. 
of the plaintiff No. 4 was dismissed. The 
partition was finally complated on the 26th 
of September 1910, that is, about 8-3/4 
years after the proceedings commenced. 
The plaintiffs filed this suit on the 26th of 
April 1910, and although according to the 
evidence of the plaintiff No. 4 the plaintiffs 
became aware of the fraud that they say 
had been practised on them as early as 
the 15th of July 1909, they did not ‘in 
the course of the partition proceedings set 
up this case and it was only after the 
partition papers had been submitted to the 
Commissioner for approval that they insti- 
tuted the present suit. i 

The result is, as we are informed bythe 
Vakil for the defendant No. 1, that he kas 
been deprived of a substantial portion of 
the property allotted to him in the parti- 
tion and the plaintiffs have been permitted 
to keep all the property allotted to them., 
and to recover the property mentioned in 
the schedules inthe plaint. But the plaint- 
iffs got the property allotted to them in 
the partition on the footing that the lands. 
now sued for, formed a portion of the estate 
under partition and if they had not been 
so treated. the allotment to the plaintiffs 
in the partition would have been much 
smaller. 


The partition proceedings were based 
upon the Record of Rights made under the 
provisions of the Bengal Tenancy Act as 
provided by the Estates Partition Act. 

The plaintiffs’ case is that the defendant 
No. 1 represented them at the survey and 
fraudulently represented what lands were 
in the different tauzis for his own benefit. , 
The documentary evidence shows that the 
plaintiffs took some part in the settlement 
proceedings and I doubt this story &bout 
the defendant No. 1 representing the plaint- 
iffs at the survey. The foundation of the 
plaintiffs’ case is the thak maps made at 
the Revenue Survey in 1854, Bub I can 
see no reason to think that the thak maps 
are more reliable than the Record of Rights. 
True it is that some few tenants have 
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given evidence that the plaintiffs are in 
possession. The evidence on the defend- 
ants’ side is that the plaintiffs are colluding 
with. the tenants. It would net,I think, be 
safe to rely on this evidence of possession 
alone. Section 119 of the Estates Partition 
Act enacts that no order made under sections 
20 and 30, Chapters V, VII, VIII and IX 
(excepting section 81), Chapter X, section 
107 or section 117 shall be liable to be con- 
tested or set aside by suit in any Court: 
Provided, inter ala, that any person who is 
aggrieved by an order made under section 
88 may bring a suit in a Court of com- 
petent jurisdiction to modify or set aside such 
order. 

There may be some doubt as to what 
the precise meaning of this section is. The 
decisions of this Court are that the orders 
made by the Revenue Authorities are 
only conclusive so far as they relate to the 
Government revenue and the details of the 
partition. This seems to me to be a 
somewhat narrow view to take of the wording 
of the section. The learned Subordinate 
Judge has held that the present suit comes 
within the proviso of a suit by a person 
who is aggrieved by an order made under 
section 88. But there never was any order 
of the Collector under section 88. No 
dispute or doubt was found to exist as 
to whether any land formed a portion of 
the parent estate and no order was made 
by the Collector directing the partition 
to proceed under section 88 (b). That 
being so, the plaintiffs are not persons 
aggrieved by an order made under section 
88 and cannot sue to set aside or modify 
an order that never was made. The pro- 
visions of section 89 as to compensation 
only apply to cases where the Collector 


Gy made an order under section 88 
(5). 
The result I have arrived at is that 


whatever rights the plaintiffs may have, they 
are not entitled to keep the lands allotted 
to them on the footing that the lands 
now sued for formed a portion of the 
estate under partition and bring an action 
to recover possession of the lands ora 
portion thereof awarded to the defend- 
ants, The result of allowing such a 
suit might be to work grave injustice to 
the defendants cr some of “them, It was 


stated before us that the effect of the 
decree of the lower Court, although it had 
not affected the defendants (other than’ 
the defendant No. 1) very much, had de- 
prived the defendant No. l ofa substantial 
portion of the lands allotted him by the 
partition by the Collector. I am also 
inclined to hold that the plaintiffs, having 
according to their ownstory known about 
their rights since the 15th of July 1909 and 
never having put them forward in the 
partition proceedings, ought not now to be 
permitted to raise them so as to upset the 
partition proceedings to which they were 
parties. I am, therefore, unable to agree 
with the result arrived at by the learned 
Judge in the Court below. 

The present appeal must, therefore, be 
allowed and the suit dismissed. The plain- 
tiffs must pay to the defendant No. 1 his costs 
both in this Court and in the Court 
below. 

RICHARDSON, J.—I agree. In the proceed- 
ings under the Estates Partition Act the 
plaintiffs never took the objection that more 
Jand had been allotted to the estate under 
partition than that estate was entitled to. 
That allotment was made under section 84 
and confirmed by the Collector under section 
&6. Objections were made to the mode in 
which the common lands were divided, but 
not to the quantity allotted to the estate 
under partition. These objections were dis- 
posed of before the allotment was confirmed 
under section 86 and the order confirming 
the allctment was subsequently and sepa- 
rately made. The plaintiffs had another 
opportunity at that stage to object to the 
quantity of land allotted to the estate 
under partition. Notice was issued inviting 
objections before the order of confirmation 
was made, and the order was not made 
until the notices were returned after being 
fully served. When the allotment was con- 
firmed the partition of the whole was made 
under section 57. The next step was to 
submit the partition so made for the sanction 
of the Collector under section 58. The 
plaintiffs then had another opportunity to 
raise the questions raised in this suit. , Àc- 
cording to their own case they knew then 
of the fraud said to have been practised 
upon them in the settlement proceedings. 
But they did not avail themselves of that 
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opportunity. The petition which they filed, 
dated the llth. August 1909, gives no 
hint of the case made in this suit. The 
Colleetor made some small alterations sug- 


gested by that petition and subject to 


those alterations he approved the partition. 
It is clear that throughout these proceed- 
ings no question was raised under section 
88 and no order was passed under that 
section. Turning then to section 119, 
the plaintiffs cannot 
persons “aggrieved by an order made under 
section 88.” They have no right of suit, 
therefore, on that ground. It is suggested 
that they have a right of suit under pro- 
viso (7). But they are not persons 
“claiming a greater interest in lands which 
were held in common tenancy between two 
or more estates" than has been allotted to 
them by an order under section 84 or 
section 86. There is no dispute as to 
their interest in the allotted lands. They 
are-the owners of estate No. 1926 and of 
eight annas of estate No. 1925. The dis- 
pute. is as to what particular lands were 
held in common tenancy, not as to the 
plaintiffs’ interest in those lands when 
once the lands were determined. In view 
of the course taken by the plaintiffs in 
the partition proceedings and of the pro- 
visions of section 119, I agree that the 
plaintiffs cannot now raise the question 
what lands were held in common ten- 
ancy. 

Apart from that question it seems tome 
more than doubtful whether the plaintiffs 
ought to succeed on the merits. I do not 
accept the allegation that fraud was prac- 
tised upon them by the defendant No.1 
in connection with the preparation of the 
Record'of Rights. The proceedings taken 
for that purpose lasted from 1895 till. the 
23rd- January 1899, when the Record of 
Rights was finally published. I agree that 
the- evidence adduced by the plaintiffs in 
the suit is not sufficient to rebut the pre. 
sumption of correctness which attaches to 
that: record under section 103B of the Ten- 
ancy Act. 

I soncur in the order which has ‘been 
proposed, 

Appeal allowzd. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DgcngE No. 340r 1913. 
March 29, 1915. 

Present: —Mra Justice D. Chatterjee aud 
Mr. Justice Chapman. 

Musammat RUKMINI KOERI—DRFENDANT - 
— APPELLANT 
versus 


NILMANI BANDYOPADHYAYA— 
PLAINTIFF—HRESPONDENT. : 

Transfer of Property Act (IV of 1882), s. 59—Mort- . 
gage executed by pardanashin lady— Attestation, when 
valid. 

A mortgage-deed was executed by a pardanashin ` 
lady. It was attested by two witnesses, one of whom. 
was her husband who actually saw the signature 
being made, the other one was present in the 
same room with the lady just outside a screen 
and he knew her voice and heard her'say “yes” 
when the document was explained to her: 

Held, that under the circumstances the mortgage- , 
deed was duly attested in accordance with law. is: . 
171, col. 1.] 

Semble.—' he criterion in such cases is the 
presence of the witnesses at the time of the 
execution. [p. 171, col. 1.] 

Appeal against thedecree of the Subordinate , 
Judge, lst Court, 24- puse dated the 
12th August 1912. ; 

Mr. Caspersz and Babus "Haribhusin 
Mukerjee, Ambicu Pada Choudhury and. 
Rai Quru Saran Persad, for the Appellant. 


Babus Jogesh Chandra Roy, Brojo Lal. 
Chakravarti and Sitaram Banerji, for the, 
Respondent. 


JUDGMENT.—This appeal arises out of 
a suit on a mortgage-bond executed by a par- 
danashin lady. The signature on the document 
is admitted, but the lady says it was not ex- 
plained to her. That it was explained to’ 
her, is proved by her husband whom’ we 
have examined and also by the witnesses: 
for the plaintiff. The receipt of the con- 
sideration is also proved. The  objeetion' 
mainly pressed by learned Counsel on her 
behalf is that the document has not been 
duly attested in accordance with law. He 
relies on the recent decision of the Privy 
Council in the ease of Shamu Patter v. 
Abdul Kadir. (1) which confirms the 
decision of the Madras High Court Shamu 
Patter v. Abdul Kadir (2). The learned Judges 


‘1) 16 Ind. Cas. 250; 23 M. L. J. 821; 12 M. L. T. 
335; (1912) M. W. N. 435; 10 A. L. J. 259; 14 Bom. L. 
R. 1034; 35 M. 607; 16 C. L. J. 696; 39 I. A. 218; 16 
C. W. N. 1009 (P. C.). 

(2) 31 M. 216; 3 M. I. T. 300; 18 M. L, J, 219, 
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of the Madras High Court held that a 
mortgage-deed is attested ° by witnesses 
within the meaning of section 59 of the 
Transfer of Property Act, only when such 


attesting witnesses are actually present at. 


the time of the execution and that the 
provisions of the. section are not complied 
with when the witnesses are not present 
at the execution Mut attest on subsequent 
acknowledgment. The same view had been 
taken by this Court in several cases aris- 
ing under section 59 of the Transfer of Pro- 
perty Act: see Girindra Nath v.  Bejoy 
Gopal (3) and Abdul Karim v. Salimun (4). 
The decision of the Privy Council, there- 
fore, does not make any departure from 
the Caleutta view of the case. The criterion 
is the presence of the witnesses at the 
time of the execution. In this case the 


husband actually saw the signature being, 


made and the husband is one of the 
attesting witnesses. The witness Surendra 
says he was present just outside the screen 
in the same room with the lady and he 
knew her voice and heard her say hun 
(yes) when the document was explained to 
her.. We think this presence of Surendra 
in the same room with- the executant and 
at the time of the execution which is ad- 
mitted and proved, taken with the pre- 
sence of Kuldip Sahai who saw her put her 
signature, is sufficient to meet the require- 
.ments of the law. This is the view that 
was taken in the case of  Harmongal 
Narain Singh v. Ganaur Singh (5), Ieri 
Prosad v. Rai Gunga Prosad Singh Bahadur 
(6) and. Serurjigar Begam v. Baroda Kant 


Mitter. (7) and we do not think that’ the. 


Privy Council has laid down a different 


law. 


We are sorry to say that the conduct 
of Babu Kuldip Sahai who is an enrolled 
Mukhtear of this Court in this matter is 
not- beyond reproach and he cuta rather 
sorry. figure in the witness-box. As he bas 
said, however, thathe has practically retired 
from practice we do not think it necessary 
to ‘press this matter further. 


(3) 3 C. W. N. 84; 26 C. 246. 
(4) 27 C. 190. 
(5) 8 IndeCas. 309; 13 C. W. N. 40. 
(6) 3 Ind. Cas. 311; 14 C. W. N. 165. 
(7) 5 Ind. Cas. 639; 11 C. L. J, 

0. W. N. 974. 
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In the result we dismiss the 


with costs. 


appeal 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 151 or 1914. 

December 16, 1915. ` 
Present: Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Rafique. 
GANESHI LAL AND OTHERS—DRFENDANTS 

APPELLANTS 
versus 
JAGAN NATH AND ANOTHER—PLAINTIFES 
— RESPONDENTS. 

Mortgage—Suit by a co-mortgagee—Decree —Sale — 
Purchase by decree-holder—Other mortgagees, right of 
—Purchase-money—Hquity. i 

One of the several mortgagees brought a suit on 
the basis of the mortgage making the other mortgagees 
pro forma defendants and obtained a decree in his 
own name. Subsequently the property was put to 
sale in execution of the decree and was purchased 
by the decree-holder alone: 

Held, that the equitable right of the other mort- 
gagees attached to the purchase-money and not to 
the property purchased. [p. 172, col. 2.] 

First appeal from the decision of the 
Subordinate Judge of Meerut, dated the 
10th February 1914. 

Dr. S. N. Sen, for the Appellants. 

Mr. D. C. Banerji, for the Respondents. 

JUDGMENT.—This appeal arises out of - 
a suit in which the plaintiffs claimed a 
declaration of their title to a 3/5ths share 
in certain property and joint possession over 
the same together with mesne profits. The 
Court below has granted the plaintiffs a 
decree subject to the paying of certain 
costs. The facts so far as they are material 
for the purposes of our judgment are 
practically admitted by both sides. There 
was a mortgage dated the 10th of April 1885. 
It was made in favour of five brothers, one of : 
whom was Behari Lal. <A suit was instituted 
upon foot of this mortgage in 1891 anda 
decree was obtained for Rs. 19,000 odd. The’ 
law as tothe liability of heirs not made: 
parties to mortgage suits was at that time 
not very clear. The result was that a suit 
was brought by some of the heirs of the 
original mortgagors to have 68 shares out 
of 144 shares exempted from the sale under 


the mortgage-decree on the ground that 
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they had not been made parties to the suit, 
This suit was successful and 68 shares were 
exempted from sale. Sometime afterwards 
in 1904 Behari Lal alone brought a suit, 
against the heirs who had been successful 
in exempting the 68 shares, for a declaration 
that those shares were liable to be sold for 
the balance still remaining due on foot of the 
mortgage and for the sale of those 68 shares. 
Behari Lal made the other brothers and 
their descendants pro forma defendants to 
this suit, alleging that they had declined to 
join with him. It is necessary here to 
mention that in the year 1889, that is to say, 
long prior to the suit, Behari and his brothers 
had separated. Some of the pro forma defend- 
ants made an application to be brought 
from the array of defendants tothe array of 
plaintiffs; but instead of pressing the applica- 
tion they failed to put in appearance and the 
application was refused for default. Behari’s 
suit was successful. He had remitted portion 
of the money that was still due on foot of the 
mortgage upon the ground that the property 
was not worth the whole amount. The 
consequence was that Behari gota decree 
in his own name for the sale of the property 
to realise Rs. 15,000 and costs. Behari then 
made an application to the Courtfor leave 
to bid which was granted. Some of the 
pro forma defendants made an application to 
the sale officer (not tothe -Judge as they 
should have done) that Behari should pay 
the amount of the purchase-money in cash 
and not be allowed to set off the decree; 
or that if he did set off the decree, the sale 
should be concluded in'the name of Behari 
Lal and themselves and that Behari Lal and 
they should be declared tke purchasers. 
This application was refused on the 15th of 
May 1905, the sale officer holding that 
Behari Lal was the sole owner of the decree. 
The property was put up to sale and purchased 
by Behari Lal for Rs. 10,000. He was 
allowed to set off the decree pro tanto, The 
sale certificate to Behari is dated the 5th of 
July 1905. The present suit was instituted " 
on the llth of October 1912, that is to say 
more than seven years afterwards and sub- 
sequent to the death of Behari Lal. 

The Court below seems to have considered 
that the plaintiffs were entitled to possession 
of the property sued for in proportion to their 
shares in the original mortgage. It is 
contended on behalf of the appellants that 
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having regard jo the provision: of section 
66 ofthe Code of Civil Procedure, the 
present suit is not maintainable. That’ 
section provides that “No suit shall be 
maintained against any person claiming title 
under a purchase certified by the Court in' 
such manner as may be prescribed on the 
ground that the purchase was made on behalf 
of the plaintiff or on behalf of some one 
through whom the plaintiff claims”. In our 
opinion this section has no application! to the ' 
present case. If the plaintiffs are in a 
position to show that they are entitled to 
this property, they are entitled to recover: 
the same notwithstanding the provisions of 
section 66. It is not alleged by the plaintiffs 
that Behari Lal was benamidar for them. 
It seems to us thatthe plaintiffs’ claim, if 
any, is founded uponequity. It is absolutely 
clear that Behari Lal was not purchasing 
on behalf of the plaintiffs or their represen- 
tatives. On the contrary he was purchasing 
the property for himself in spite of their 
protests. It must also be carefully borne: 
in mind that Behari Lal was in no sense 
the managing member of a joint Hindu 
family. We have already pointed out that 
this family had separated in the year 1889. 
Had the plaintiffs or their representatives 
pressed their application to be brought on 
to the array of parties on the plaintiffs’ side 
they would probably have been successful. 
The Court would probably have granted . 
their application, subject to fair conditions 
as to their responsibility for the costs 
incurred by Behari Lal. They did not, 
however, press this application. Later on 
when a decree was being made, in all probabi- 
lity had they asked the Court to frame the 
decree so as to safeguard their interests, it 
would have done so on equitable terms. Even 
afterwards had the application that Behari 
Lal should be ordered to pay the purchase- 
money into Court, been made to the Judge 
instead of to tbe sale officer, the plaintiffs’ 
interests might have been considered. 

If the plaintiffs’ claim is based, as we 
think it is, upon equitable ground, we 
have to see what that equity was. It 
seems io us that the plaintiffs’ equity (if 
any) attached to the  purchase-money 
which ike purchaser cf the °property, 
whoever he was, would pay. Jn the 
events which happened it was that the 
Rs. 10,000 for which the property was 
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-purchased by Behari.should be treated as 
cash, that out of that ‘Rs. 10,000 the 
plaintiff who had borne all the expenses 
aud risk ‘of the litigation should in the 
first place receive not only the costs 
which were allowed him against the other 
side, but also such costs as were reasonably 
and properly expended in carrying on the 
litigation. In the next place, Behari would 
have been entitled to his share of ths 
Rs. 10,000.(after deducting the costs) .in 
proportion to his share in the mortgage 
and the present plaintiffs would have been 
entitled. to the balance in like proporticn. 
-Assuming that the plaintiffs or the 
persons they now represent had this equity, 
the proper time to enforce ` and seek it 
was .whilst the suit was pending or pos- 
sibly even afterwards by anm independent 
suit. It isadmitted, however, that all their 
rights in the Rs. 10,000 which was realised 
by the sale of the property is now barred 
by time -and unless they can follow the 
property and get a decree for a specific 
share, they have no remedy. If we look 
on the property purchased as representing 
the decree and even if we assume that 
the plaintiffs had some equitable claim in 
respect of the decree, Behari’s interest 
was mush larger than that of the plaint- 
ifs; He was entitled to all the costs’ he 
had incurred as well as his share of the 
mortgage debt. 

We have, however, already pointed ont 
that the plaintiffs’ equity (if any) at- 
tached to the purchase-money and not 
to the property purchased. The fact that 
the plaintiffs did not enforce their rights 
at the proper time in a proper mauner 
is no just ground why they should now 
get possession of the property. 

‘We allow the appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs’ suit with costs in all Courts 
including in this Court fees on the 
higher scale. 


Appeal allowed. 
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MADRAS HIGH COURT. 
First Crvit APPrAL No. 302 or 1913. 
October 29, 1915. : 
Present:—Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 
. PONNUSAMY PILLAI—Prarntirr— 
APPELLANT i 

; versus 

THYAGARAJA PILLAI AND OTHERS— 

Derenpants Nos. 1 to 20— RESPONDENTS, 

Mortgage—Payment of mortgage debt to one of 
several co-morigagees —Debt, whether discharged— 
Contract Act (IX of 1872), s. 45. 

Payment of a mortgage-debt to one of several 
co-mortgagees operates as a discharge of the entire 
mortgage-debt. [p. 174, col. 1.] . 

Mannara Annapurnamma v. Uppala Akkayya; 19 
Ind. Css. 32; 13 M. L. T. 268; (1913) M. W. N. 328; 
24 M. L. J. 333; 36 M. 544, followed. i 

Steeds v. Steeds, 22 Q. B. D. 637; 58 L. J. Q. B. 302; 
60 L. T. 318;87 W. R. 378, Powell v. Brodhurst, 
(1901) 2 Ch. D. 160; 70 L. J. Ch. 587; 84 L. T. 620; 49 
W.R. 532; 17 T. L, R. 501; Ramaswamy v. Muniandy 
Servai, 5 Ind. Cas. 343; 7 M. L. T. 258; 20 M. L. J..709; 
(1910) M. W. N. 550, referred to. 

Appeal against so much of the decree, 
asis against the plaintiff, of the Court of the 
Subordinate Judge of Negapatam, in Original 
Suit No 49 of 1918, dated the 17th April 
1913. 

Mr. S. Muttiah Mudaliar, for the Appellant. 

Mr. M. Venkatarama Avyar, for Mr. V. 


Viswanatha Sastri and Messrs. V. Narasimha 


_Aiyangar and A. Krishnaswamt Aiyar, for the 
- Respondents. , 


JUDGMENT. 

Courts-Trotter, J.—This action was 
brought on a mortgage-bond and the defence 
was that there was a valid discharge, by pay- 
ment of the entire sum due, to the co-mort- 
gagees of the plaintiff. The plaintiff contends 
that it was not a good discharge so far as he 
was concerred, but could only operate on so 
much of the debtas.is beneficially due to his 
co-mortgagees. He relies on the decision of 
Steeds v. Steeds (1) and on the observations 
in the judgment of Mr. Justice Farwell, as 
he then was, in the case of Powell v. 
Brodhurst (2). If matters stood there, in 
the face ofthese authorities that argument 
would carry very great weight. But 
unfortunately, in 1912, a similar question 
arose in the Madras High Court in Mannava 


(1) 22 Q. B. D. £37; 58 L. J, Q. B. 302; 60 L. T, 
318; 37 W. R. 378. 

(2) (1901) 2 Ch. D. 160; 70 L. J. Ch, 687; 84 L.-T, 
620; 49 W. R. 532; 17 T. L. R. 501, 
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Annapurnamma v. Uppala Akkayya (3), a case 
of payment to one of several payees of a nego- 
tiable instrument. That case was referred to 
a Full Beuch, and the Full Bench in Mannava 
Annapurnamma v. Uppala Akkayya (3) consist- 
ingof White, C. J., Sankaran Nair and Sa- 
dasiva Aiyar, JJ., by a majority, held that pay- 
ment to one of several payees was a good 
discharge, White, C.J., dissenting. It is 
sought to distinguish that decision on the 
ground that the analogy is not complete 
between payees of negotiable instruments and 
co-mortgagees, That is really quite unargu- 
-able. It was the decision in Ramaswamy v. 
Muniandi Servat (4) that called for the 


reference. That was a decision ina caseof 
‘co-mortgagees. The referring Judges in 
_Mannava Annapurnamma v. Uppala 


Akkayya (2), expressed their inability to 
seeany distinction, and the learned Chief 
Justice based his dissent on the very case. of 
‘Ramaswamy v. Muniandy Servai (4). We, 
in this Court, are bound by the decision of the 
Full Bench, whatever our own views on the 
subject may be. Speaking for myself, I 
, desire to say no more than this, that I think 
it is desirable that on some future occasion 
the whole matter should be reconsidered by 
the Privy Council, especially in view of the 
very careful judgment of the High Court of 
.Caleutta in Husainara Begum v. Rahman- 
nessa Begum (5), which is contrary to the de- 
cision of the Madras Full Bench. In this 
Court, the matter must be regarded as 
- concluded. 


The next point taken is that on the con- 
‘struction of the sale-deed, Exhibit III, there 
‘was not a payment of the whole debt to the 
‘co-mortgagee, the 20th defendant, asa pay- 
ment to the mortgagees but it merely 
‘amounted to placing money in his hands as 
the agent of the debtor, with a mandate to 
‘hand a portion of it over to the plaintiff. To 
my mind, the wordsused are incapable of 
that construction, The material passage 
runs thus:— 

“As I have given to you and settled 
Ponnusami Pillai’s portion in the above- 
mentioned hypothecation bond, you yourself 
shall pay to Ponnusamy Pillai his portion 

(3) 19 Ind. Cas, 12; 36 M. 544; 13 M. L, T, 268; 
(1913) M. W. N. 328; 24 M. L. J. 323. 

;, (4) 5 Ind. Cas. 343; 20 M. L. J. 709; 7 M. L. T. 253; 
(1910) M. W. N. 550. 
(5) 8 Ind. Cas. 837; 38 C. 842; 18 C. L. J., 8. 


in the sale-deed and settle.” That seems to 
me to mean: "I have settled with you finally 
and conclusively for the whole debt and you 
must make your own arrangements with your 
co-mortgagees among yourselves." Therefore, 
this ground fails also. 

The plaintiff is entitled to one relief which 
the lower Court refused him —I do not know 
why. There is an admitted .sum of 
Rs. 1,152-12-0 and interest at 8 per cent. 
from the 12th of August 1907. There 
must be, in respect of that debt, a decree 
against the lst and 2nd defendants person- 
ally and there must be the ordinary order for 
sale of the hypothecated properties in satis- 
faction of that amount, unless discharged. 
This order for sale will include the properties 
purported to be given by the 20th defendant 
to his sister, the 16th defendant. Otherwise, 
the appeal is dismissed with costs. 


Srinivasa AIYANGAR, J.—I entirely agree. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 1924 ov 1914. 
November 27, 1915. 
Present:—Justice Sir P. C. Banerjee, Kr., and 
Mr. Justice Walsh. 

MAHABIR PRASAD AND ANOTHER— 
PLAINTIFFS—— ÀPPELLANTS 
versus 


MUHAMMAD MASHIYATULLAH-— 


DEFENDANT— RESPONDENT. 
Mortgage—Redemption—Integrity of mortgage — Mis- 
description and mutual mistake—Oral evidence, 
admissibility of —Evidence Act I of 1872), s. 94. 


One H mortgaged onthe 27th of March 1864, a94-biswa 
share in Paniyala along with sharesin two other 
villages. On the 3rd of April 1£64, he mortgaged five 
more biswas of the same village along with other 
property. On the 6th of February 1872, he executed 
a mortgage for Rs. 15,000 and out of the consideration 
for that mortgage he declared that Rs. 3,500 was 
to be a further charge on the property comprised in 
the first mortgage. In the description of property 
thus charged Halla Nagla was mentioned “instead of 
Paniyala. The plaintiff acquired the rights of the 
mortgagor in Paniyala and sued for redemption. The 
defendants-mortgagees had purchased a portion of 
the mortgaged properties: 
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Held, that this was acase of misdescription and 

' mutual mistake and that, therefore, section 94 of 

- the Evidence Act did not preclude the mortgagee 

from showing that Paniyala was intended to be 

included in the mortgage of 1878. [p. 175, col. 2; 
-p. 176, col. 1.] 


Held, further, that as the integrity of the mort- - 
gages had been severed the plaintiff could redeem . 


Paniyala by payment of the proportionate liability of 
that village under the three mortgages. [p. 176, 
col, 1.] 

Second appeal from a decree of the Addi- 
tional Judge of Moradabad. 

Mr. M. L. Agarwala ‘with him Mr. J. 
- Nehru for Mr. Motilal Nehru), for the Appel- 
Janta. 

Mr. B. E. O'Conor and the Hon’ble Dr. 
Tej Bahadur Sapru, for the Respondent. 

JUDGMENT.—-This appeal arises.out of 
a suit for redemption of a mortgage.- The 
property sought to be redeemed isa share 
in the village Paniyala, whieh along with 
other property was mortgaged by one 
Haidar Baksh who was the owner of it. 
. He executed three mortgages, in one of 
which, dated the 27th of March 1804, a 
9i-biswa share in Paniyala was mortgaged 
along with shares in two other villages. 
On the 3rd of April 1:64, he mortgaged 
five more biswas of the same village along 
“with other property. On the 6th of February 
1873, he executed a mortgage for Rs. 15,000 
and out of the consideration for that 
mortgage he declared that Rs. 3,500 was 
to be a further charge on the property 
‘comprised in the mortgage of the 27th of 
March 1864, In the description of the pro- 
perty on which a further charge was thus 
‘placed, were mentioned 93-biswas shares in 
“each of the villages of Anuda, Hasan 
Mahdud, and Halla Nagla; so that instead 
‘of mentioning Paniyala under the mort- 
gage of 27th March 1864 which together 
‘with the other two villages was mortgaged, 
* mention was made of Halla Nagla. The 
'rights of the mortgagor in Paniyala have 
been sold by auction in execution of mofey- 
decrees, and have been purchased by the 
‘plaintiff to the suit out of which this 
appeal arises and by the plaintiff to the 
suit in the connected Appeal No. 1225 of 
‘1914. Portions of the mortgaged property 
“have also been purchased by the defendants 
Nos. 1 and 2, who now represent the 
mortgagées. The integrity of the mortgages 
has thus been severed and the plaintiffs 
are entitled to redeem on paymentof the 
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proportionate liability of the property pur- 
chased by them for the mortgages which 
exist on it. The plaintiffs’? contention was 
that the village Paniyala was only liable 
under the two mortgages of the 27th of 
March 1864 and the 8rd of April 1864, 
The defendants-mortgagees, however, urged 
that there was a further charge of Rs. 3,500 
on that village under the mortgage 
The lower 
Appellate Court, in view of the provisions 


of section 94 of the Evidence Act, was 
of opinion that the defendants ' were not 
entitled to show that Paniyala was one 


of the villages on which a further charge 
of Rs. 3,500 was created, inasmuch as in 
the mortgage-deed of the 6th of February 
1873 mention was made of Halla Nagla 
and not of Paniyala. It is clear from 
the terms of that document that the 
intention undoubtedly was to create a 
further charge on the property comprised 


“in what was called the second mortgage, 
' namely, that of the 27th of March 1864. 


In that mortgage  Paniyala was clearly 
included and not Halla  Nagla. It also 
appears from the mortgage-deed of the 
6th of February 1873 that where the 
mortgagor included in that mortgage 
property not included in the earlier mortgages, 
he distinctly said so. There is, therefore, 
no room for doubt that the intention was 
to create a further charge.on Paniyala and 
not on Halla Nagla. Section 94 of the 
Evidence Act provides that “when language 
used in a document is plain in itself, and 
when it applies accurately to existing facts, 
evidence may not be given to show that 
it was not meant to apply to such facts.” 
We are of opinion that the language used 
in the mortgage of the 6th. of February 
1873 is not plain and unambiguous, as we 
have already pointed out. Inthe opening part 
of that document mention was made of the 
mortgage of the 27th of March 1864 which 
created a charge on Paniyala. The document 
of 1873 clearly purports to place a further 
burden of Rs. 3,500 on the property 
comprised in the earlier mortgage of 1864. 
but apparently the scribe of the document 
made a mistake in mentioning Halla Nagla 
as one of the properties included in the 
earlier mortgage of 1864 instead of Paniyala. 
This was clearly a misdescription and the 
case is, in our opinion, one of misdescription 
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and mutual mistake. This being so, section 
94 of the Evidence Act does not preclude 
the appellant from showing what was 
intended to be included in the mortgage 
of 1873. In our judgment the plaintiffs can 
redeem  Paniyala by payment of the 
proportionate liability of that village, not 
only under the mortgages of the 27th of 
Marck 1864 and the 8rd of April 1864, 
but also under the mortgage of the 6th 
of February 1873 for Rs. 3,500 out of 
the amount secured by that mortgage. As 
the amount ‘for which Paniyala is rateably 
liable under these mortgages has not been 
ascertained by the Court below, we must 
refer an issue to that Court to determine 
what is the amount of the proportionate 
liability of Paniyala. We accordingly refer 
the following issue to the Court below 
under Order XLI, rule 25, of the Code of 
Civil Procedure: 

“What is the amount of the rateable 
liability of 14$ biswas of the village Paniyala 
under the mortgages of the 27th of March 
1864, 3rd of April 1864 and the 6th of 
February 1873?" 

The Court may take additional evidence, 
if necessary, and in arriving at its conclusion 
will bear in mind the observations made 
above. - 

On receipt of the findings, the ordinary 

| ten days will be allowed for filing objections. 
Issue referred. 


MADRAS HIGH COURT. 

Civit Revision Petrrion No. 394 or 1914. 
November 22, 1915. 
Present:— Mr. Justice Phillips. 
MEENAKSHI alias SIV AKAMI AND OTHERS 

—Derenpants Nos. 1 ro 4—PETITIONERS 

versus 
KRISHNA ROYAR AND ANOTHER— 
PLAINTIFF AND DEFENDANT No. 5 
— RESPONDENTS. $ 

Limitation Act (IX of 1908), Sch. I, Art. 9'7— 
Contract of  sale—Disposseseion of ^ vendee—BSuit 
to recover purchase-money, maintainability of. 

Where in pursuance of a contract of sale, the 
vendee was put in possession of the property sold 
and on being subsequently dispossessed sued to 
recover damages for the loss sustained: 

Held, that inasmuch as possession had been given 
under the contract of sale, the sale was not void ab initio 
and the plaintiff was entitled to recover his pur- 
chase-money in a suit under Article 97 of the 
Limitation Act. [p.176 col. 2.] 
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Srinivasa Raghava Dikshadar v. Rangasami Atyan- 
gar, 31 M. 452; 18 M. L. J. 477; 5 M. L. T. 211 Rama- 
natha Aiyar v.  Ozhaloor Pathiriserri Raman 
Nambudirpad, 21 Ind. Cas. 740; 14 M. L. T. 524; 1 L. 
W. 110; (1913) M. W.N. 1029; Subbaraya Reddia 
v. Rajagopala Reddiar, 23 Ind. Cas. 570; 15 M. L. T, 
240, 88 M 887; (1914) M. W. N. 876; Venkatarama 
Ayyar v. Venkata Subramahnian, 24 M. 27; 10 M. L. 
J. 217; Ram Chandar Singh v  Tohfah Bharti, 26 A. 
519; A. W N. (1904) 92; 1 A. L. J. 281; Ammabibi v, 


. Udit Narain Misra, 1 Ind. Cas.,890: 9 C. L. J. 512; 11 


Bom. L. R 525; 19 M. D. J. 295;6 M. L. T. 89 
(P. 0.); 31 A. 68; 36 I. A. 44, followed. ` 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of Temporary Subordinate 
Judge of Ramnad at Madura, in Small Cause 
Suit No. 231 of 19183. : . 

Mr. R. Kuppuswami Aiyar, for the Peti- 
tioners. 

Mr. V. Purushothama Aiyar, for the Re- 
spondents. 


JUDGMENT.— Certain land was sold by 
Minakshinatban, 1st defendants husband, to 
one Subbayya, 5th defendant's husband, in 
1897 and he re-sold to plaintiffs brother in 
1898. On {24th September 1910, plaintiff 
was dispossessed of 62 cents of the land in 
execution of a decree, and sues to recover 
Rs. 147-8-11 for the loss sustained. Defend- 
ants Nos. 2 to 4 are in possession of part 
of Minakshinadan's estate under a Will 
and are said in the plaint to be living with 
lst defendant in a joint family manner. 
The main question argued in this petition 
is the question of limitation and it is con- 
tended for the petitioners that this being 
a suit on a breach of covenant for title, the 
starting point for limitation is the date of the 
sale-deed in 1897, and that, therefore, the 
suit is barred. For the respondents it is urged 
that this is a suit for money paid upon, au 
existing consideration which afterwards fails 
and that the suit is within time as the failure 
was on 24th September 1910, when, the 
plaintiff was dispossessed. As the vendee 
was put in possession of the property in 1897 
and was in possession till 1910, it cannot be 
said that the contract was void ab initio and 
although the suit on a breach of covenant 
for title would be barred, plaintiff has his 
remedy in a suit under Article 97 of the 
‘Limitation Act. Petitioners’ Vakil referred 
toa case recently decided (Secogd Appeal 
No. 2783 of 1918) in support of his argu- 
ment, but in that case it was only held that 
a breach of covenant for title occurs once 
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for all on the, date of the Sale. [as held in 
Srinivasa Raghava . Dikshadar v. 
‘Aiyangar (1) and . Ramanatha Atyar v. 
‘Ozhaloor Pathiriserri Raman Nambudripad 
(2] and the plaintiff did get a decree for 
money paid on a consideration which after- 
wards failed. In Ramanatha Adyar v. 
Üshalcor , Pathiriserri Raman Numbudripad 
(2) ib was held by Miller, J., that when 
the purchaser, from an usufrnotuary ‘mort- 
Bagee. was subsequently diposséssed by the 
‘mortgagor, the starting point for limitation 
in a.suit to recover the purchase-money 
Would be-the date of the final decree- decree- 
‘ing redemption. -In Subbaraya - Reddiar . v. 
‘Rajagopala Reddiar (3) it was held that a sale 
cannot be said to have been without consider- 
ation and consequently void ab initio when 
‘possession has been given under the contract 
of” sale, and that the cause of action for. return 
of purchase- -money arises on the disturbance of 
possession [vide also Venkatarama Ayyar v. 
Venkata Subrahmanian(4); Ram Chandar Singh 
y. Tohfah Bharti (5 and. Amma Bibi v. Udit 
Narain Misra (6)]. 

. Tt was then contended that as in this c case 
there had only been a partial failure of con- 
sideration’ "the. principle would not apply. 
n .ean find no authority for such a proposi- 
tion afd am not prepared to accept it, as 
there i ls no reason why the words ^ “an existing 
consideration” i in, Article 97 should be read 
as meaning “the whole consideration for the 
contract”. I, therefore, find that the suit 
18, not! barred by limitation. ý 

Tt “is , further contended that plaintiff's 

yendor . alone is liable and not Minakshi; 
nadhan, the original vendor. The-latter was, 
however, liable to hiš vendee, and under sec- 
tion 55 (2) ofthe Transfer of Property Act 
is liable to plaintiff, . 

: Therefore, defendants Nos. 1 to 4 who are 
‘now in ‘possession of Minakshinathan’s pro; 
perty. have rightly been held liable, as 


7" (1) 731 Mt. 452; 18 MIL. J. 4775 5 M. L. T. 211. 

(2) 21 Ind: Cas. 740; (1918) M. W.N. 1099; 14 M. 
D. T. 524; 1 L. W. 110. 

- (3) 28 Ind. Cas. 570; (1914) M. W. N. 876; 15 M. 
L. T. 240; 38 M.-887. f 

(4) 24 N. 27; 'O M. L. J. 217. 

(5) 26 A. 619; A. W. N. (1904) 97; 1 A. L. J. 231. 

(6) 1 Ind. Cas, $90: 31A. 68;.9 C. L. J..512; 11 
Bom. L. R. 525; 19 M: L. J. 295; 6 M. L, T. 89 (P. C.); 
96 T. A. 44. 
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iene’ is nothing to rebut the plaint allegation 
that defendants Nos. 1 to 4 are in enjoyment 
as-a joint family. 
The petition is dismissed with costs. : 
Petition dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvit AppeaL No. 1290 or 1914. 
: November 26, 1915. i 
` Present: — Justice Sir P. C. Banerji, Kr. 5 and 
Mr. Jüstice Walsh. 
ABID ALI—PLAINTIFF—ÅPPELLANT 
; versus 
. IMAM ALI AND ANOTHER— DerENDANTS— | 
RESPONDENTS. 

Contribution—Mortyagor relieving his co-mortgagors 

iof burden, if entitled to contribution — Muhammadan 
Law—Minor, de facto guardian of—Mortgage by-such 
guardian, when binding on minor, 
. A mortgagor is entitled to contribution from his 
co-mortgagors for what he has paid for their benefit 
either under compulsion of Jaw or as a private 
transaction, and it is not necessary that he should 
have been put into possession of the property of his 
co-mortgagors. (p. 178, col. 1.] 

Under the Muhammadan Law if the mother of 
2 minor, who was his de facto guardian, makes a mort- 
‘gage of the minor’s property for the benefit of the 
minor and for’ necessity, the mortgage is 
‘binding on the minor. [p. 178, col. 2.] 

Second appeal from the decree of the First 
Additional Judge of Aligarh. 

Mr. Iqbal Ahmad (with him Mr. Qulzari 
Lal), for the Appellant. 
Mr. B. E. O'Oonor, 

ents. 


for the Respond- 


JUDGMENT. 


BANERI, J.—This appeal arises out of 
a- ‘suit for contribution brought by the plaint- 
iff-appellant against the defendants in res: 
pect of a mortgage, dated the lith of 
April 1908, alleged to have been executed 
in favour of Dalel Khan and Sikandar Khan 
by the parties to this suit. - The plaintiff dis- 
charged thé mortgage and he claims to recover 
from the defendants their rateable share of 
liability for the: mortgage-debt. The de: 
fendants denied the execution of the mortgage 
and the payment of consideration. It was 
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further contended cn behalf of Imam Ali 
that he was of unsound mind at the date of 
the mortgage, and that the mortgage, if at all 
made, had been obtained from him by undue 
influence. On behalf of Shahamat Ali, who 
is a minor, it was urged that his mother, who 
js said to have executed the mortgage as 
his guardian, was not competent to do so 
on his behalf, that there was no necessity 
for the mortgage and that he did not 
benefit by it. The Court of first instance 
found in favour of the defendants and 
dismissed the suit. Upon appeal the learned 
Judge came to the conclusion that Imam 
Ali was not of unsound mind at the date 
of the mortgage, that there was no undue 
influence and that the execution of the 
mortgage was proved as well as the pay- 
ment of consideration. The learned Judge 
decreed the claim against Imam Ali. As 
regards the minor defendant he was of 
opinion that his mother, not being his 
legal guardian according to Muhammadan 
Law, was not competent lo mortgage his 
property. He further proceeded to try 
the question of necessity, and on that point 
he observed that although it did not seem 
that there was any ground for assuming 
that the money was nottaken for necessity, 
it could not be said that the plaintiff had 
clearly proved the existence cf necessity. 
He accordingly affirmed the decree of the 
first Court as regards the minor defendant. 


The plaintiff filed this appeal and objec- 
tions have been preferred under Order 
XLI, rule 22, on behalf of Imam Ali. We 


may deal with these objections first of all. 
Tt was urged that as the mortgage was 
net discharged under compulsion, the plaint- 
iff could not maintain a suit for contri- 
bution. We do not agree with this con- 
tention. It is clear that if the plaintiff 
discharged the mortgage he relieved the 
property of the defendants from a burden 
which Jay on it, and is, therefore, entitled 
to be compensated for what he paid for 
the defendants and for their benefit. It 
was also not necessary, in order to entitle 
him to contribution, that he should have 
been put into possession of the property 
of the defendants. As he relieved the 
defendants of a burden, whether under 
compulsion of Jaw or as a private trans- 
action, he is entitled to claim that the 
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defendants, his ce-mortgagors, should pay 
him what he bas paid for their benefit. 

It is next urged that the lower Court 
did not come ib a clear finding as to Imam 
Alis state of mind at the date of the 
mortgage and as to undue inflnence. We 
think that the finding of the learned Judge 
on the point is as clear as it could be. 
He was distinctly of opinion that at the 
date of the mortgage the defendant Imam 
Ali was not of unsound mind such as in- 
capacitated him from understanding the 
nature of the transaction. Healso clearly 
found that there was no undue influence. 
The objections put forward on behalf of 
the respondent Imam Ali must, therefore, 
fail. 

As for the appeal, the first ground of 
the learned Judge’s decision, namely, that 
the mother of the defendant had no power 
to make the mortgage and that the mort- 
gage could not be binding whether it was 
for necessity and for the benefit of the 
minor or not, cannot be supported in view 
of the decision of this Court in Majidan 
v. Ram Narain (1), which followed the 
ruling in Hasan Ali v. Mehdi Husain (2). 
Aecording to these rulings, if the mother 
of the minor defendant, who was his dé 
facto guardian, made the mortgage for the 
benefit of the minor and for necessity, the 
mortgage would be binding on the minor. 
The learned Judge’s finding on the question 
of necessity is not very clear and is open 
to doubt. It is, therefore, necessary to 
obtain from the Court below a clear and 
distinct finding on the issue whether the 
debt in question was incurred by the 
mother of Shahamat Ali, minor, for valid 
necessity and for his benefit. We refer 


this issue to the Court below under Order 
XLI, rule 25, of the Code of Civil Pro- 
cedure. The Court will decide the issue 


upon the evidence already on the record. 
On receipt of its finding the usual ten 
days will be allowed for filing objections. 
Wasu, J.—I want tu say a word or 
two about this case out of respect to the 
learned Judge of the lower Court. It is 
quite clear that he followed the dictum 
which has been cited from the argument 


(1) 26 A. 22; A. W. N. (1903) 188. 
(2) 1 A. 538. 
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in the Privy Council, and did not recognise 
that the decisions of this Court, which 
were quoted to him, were binding upon 
him. Now it is quite true that in spite 
of the decision to which he came upon the 
point of law, he would still have to dispose 
of the issue as to necessity, and if he had 
done so in ‘any shape or form, however 
unsatisfactory on the face of it, I should 
have to accept it. To my mind it is 
perfectly clear that he’ came to no 
decision atall. I look at the decisions to 
which he did come. In clear unambiguous 
language he held that the execution of 
the deed was proved. In clear and 
unambiguous language he held that the 
two issues of ursound mind and undue 
influence failed. In clear and unambiguous 
language he held that the mother had 
no power to mortgage. I, therefore, find 
that out of five decisions to which he is 
alleged to have come he used clear and un- 
ambiguous language in four. Inthe fifth 
he used language which under no circumstan- 
ces can becalled either clear or  unambi- 
guous. Mr. O'Conor sought to justify or 
rather to satisfy us that it was a finding 
of fact ontwo grounds, The first, as ] under- 
stand him, is that it was a slipshod judgment, 
secondly, that there had already been a 
finding by the Subordinate Judge. To my 
mind both these points rather: confirm the 
view which I took on a study of the 
language used by the District Judge, If 
it had been a slipshod judgment, one 
might possibly infer that he intended to 
come io some decision. But to my mind 
ib is a-:very clear and well-expressed 
judgment from the beginning to the end, 
and my view, therefore, is strengthened that 
he did not interd to come to any decision on 


this point. Secondly, the fact that he had a 
decision before him of the Subordinate 
Judge on this point rather strengthens 


my view that the tendency of his mind 


was not to agree with the Subordinate 
Judge. He conld have said on the merits 
as to necessity, that the Subordinate 


Judge had found that there was no necessity 


and that he agreed with him. So far 
from saying that, he dwelt upon the 
strength "of the argument in favour of 


necessity, and he went on to say, "it does 
not seem that there'is any ground for 
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assuming that the money was not taken 
for necessity though it cannotbe said that 
plaintiff has clearly proved this". Under 
these circumstances it is impossible for me 
to come to the conelusicn that the District 
Judge intended to find that there was 
no necessity. 


Issue referred. 


MADRAS HIGH. COURT. 
Sscoxp Civit Appears Nos. 9 ro 14 or 1913," 
November 5, 1915. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr Justice Napier. 
KANDUM VENKATASWAMY —PLAINTIFF 
—APPELLANT IN ALL 
` versus 
In S. A. No. 9 or 1913 
BALIGADU AND oruers—Devenpants — 
RESPONDENTS. 
In S. A. No. 10 or 1913 
BOYA CHINNA RAMIGADU AND CTAERS 
DEFENDANTS — RESPONDENTS. 

In S. A. No. 11 or 1913 
DUDGALA SUBBANNA AND OTHERS— 
Deven dants— RESPONDENTS, 

In S. A. No. 12 or 1913 
GURRALA RAMMAYYA AND OTHERS— 
DE&FENDANTS— RESPONDENTS 
Ix S. A. No. 18 or 1913 
THIKKALINGADU-— DEFENDANT— 
RESPONDENT. 

In S. A. No. 14 or 1913 
ANKADU (DIED) AND OTSERS—DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Partition—Partial partition, whether 
allowed—Property left out of accountas worthless, whether 
remains joint—Presumption in case of partition — 
Burden of proving the contrary — Mortgage suit, whether 
can be instituted for part only of mortgage-money. 

In a Suit for partition between a father and 
hisson,a certain mortgage-bond was left out of account 
as worthless. Subsequently the father bronght a 
suit on the mortgae-bond and it was pleaded 
that the plaintiff and his son were not divided in 
respect of the properties covered by the mortgage- 
bond and that the son was, therefore, a necessary 
party: 

Held, per Napier, J.—(1) that, all the properties of 
the family not having been included in the partition 
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suit, only partial partition had taken placo and that, 
thorofore, the property covered by the mortgage-bond 
remained joint family property; [p. 183, col. 2.1 

'(3) that the son was a necessary party under 
section 67 of the Transfer of Property Act, 1882, 
being a co-owner of the property in suit, and that the 
suit was, therefore, bad for non-joinder of parties. {p. 
184, col. 1.) 

Parsotam Saran v. 
298 followed. 

Per Sadasiva Aiyar, J.—(1) that a complete par- 
tition having taken place between the father and 
the son, the latter was nota necessary party to 
the suit on the mortgago-bond; [p. 182, col. 1.] 

(2) that where there was a partition, the presump- 
tion was that it was a complete one and that it em- 
braced the whole family property and that if pro- 
perty was afterwards found in the exclusive posses- 
sion of one member of the family and it was alleged 
that such property was still undivided and divisible, 
the proof of such an allegation rested upon the 
party making it. [p. 18 , col. 1.] 

Narayan Babaji v. Nana Manohar 7 B. H. C. R. A. 
C. J. 153, followed. 

A co-parcener who wishes to get & partition of 
family properties has only a single cause of action 
in respect of all the joint properties and hence a suit 
for partial partition cannot lie. [p. 18], col. 2.] 


Mulu, 9 A. 68; A. W. N. (1886) 


Second appeals against the decrees of the 
Court of the Subordinate Judge of Kurnool, 
in Appeal Suits Nos. 200, 202, 204, 205, 210 
and 208 of 1911, preferred against those 
of the Court of the District Munsif of 
Kurnool, in Original Suits Nos. 98, 108, 99, 
97, 103 and 100 of 1911, respectively. 


Mr. K. Ramanath Shenai, for the Appel- 
lant. 

Mr. P. Ohenchiah, for Mr. T. Prakasam, and 
Dr. Swaminathan, for the Respondents. 


JUDGMENT. 

Sapastva Aryar, J.—I had the great ad- 
vantage of a perusal of the judgment just 
now pronounced by my learned brother before 
I began to write the following opinion. The 
material question for decision in these con- 
nected cases is whether in the moneys claim- 
able under the mortgage documents sued on, 
the plaintiffs divided son possesses any 
interest notwithstanding the decree in the 
partition suit, Original Suit No. 7 of 1901 on 
the file of the District Court of Kurnool, 
brought by the plaintiff’s son against the 
plaintiff. The decree, Exhibit B, in that 
Suit, Original Suit No. 7 of 1901, contains the 
schedule of properties, the partition of which 
was prayed for in that suit. Item 35 of that 
schedule B is “Decrees, accounts, docu- 
ments, vagaira” and Rs.1,000 is given 
as the value of these incorporeal personalties. 
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Vagatra means “things of a similar character 
to those mentioned just previously." Itis 
quite clear from the judgment, Exhibit À, and 
the decree, Exhibit B, that the suit brought 
by the plaintiff's son was a suit for partition 
of allthe properties then belonging jointly to 
himself and to his father (the plaintiff) and 
it was never intended to reserve any property: 
for future partition. The lst issue in the 
judgment, Exhibit A, is “what is the net 
value of the defendant’s property?” and the 
judgment decided that the value of the half 
share in B schedule property was Hs. 1,210 
and gave a decree for that sum against the 
plaintiff in favour of plaintiff's son. The 
lower Appellate Court does not deny (see 
paragraph 3 of its iudgment) that item 
35 of schedule B in the decree in the suit of 
1901 did include all the bond debts due to 
the plaintiff and plaintiff's son. But as T 
understand the judgments of the lower 
Courts, they held that because the plaintiff 
in that suit (that is, the present plaintiff's 
son through his next friend) and the defend: 
ant in that suit (that is, the present plaintiff) 
both treated the bonds as worthless, the 
value of the plaintiffs son's half share of 
the family moveables was claimed in that 
plaint and awarded by the decree excluding 
the amounts of the present bond-debts. The 
plaint bond-debts were not partitioned and 
remained the joint or common property of 
the plaintiff and his son. The plaintiff says 
in his evidence that he has paid up the 
amount due to his son under the decree. I 
am unable to accept the view of the lower 
Courts on this point. Plaintiff’s son's next 
friend did not claim any money for his share 
of the amounts which may be recovered 
under these bonds, because he believed that 
nothing could be recovered on these bonds: 
He treated them as of no value and consented 
to the Court allowing nothing to him speci- 
fically for half the value of these bonds. 
The Court (see Exhibit A) was not, in fact, 
asked to give more than Rs. 1,210 (including 
Rs. 1,000 of which for the decrees, accounts, 
documents, and bond debts), and the Court 
did award that sum. As said in Mayne, 
paragraph 493: "Every suit for parti- 
tion should embrace allthe joint family 
property” if all the property lies ‘within the 
same jurisdiction, "unless some portion of it is 
at the time incapable of partition, as for 
instance from being in the possession ofa 
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mortgagee or is from its nature impartible, 
or.'is held jointly with, strangers to the: 
family, who have rio interest in the family 
partition and therefore cannbt be made 
parties to the joint family suit for partition.” 
"Where there has been a partition at all, 
the .presumption is that it was a complete 
ong, and that it embraced the whole family 
property.” It follows that after such a 
partition, none of the parties to it holds any 
of the properties (till then held jointly) 
along with any other party, unless the 
partition agreement or the partition award 
or decree itself provides for such: joint 
holding or unless there has been accident, 
mistake or fraud in the non-inclusion of 
some of the property at the division. The 
usual concluding portion of a partition- 
deed is "hereafter there shall be only 
connection by blood between us but no 
connection as co-sharers in any of the 
properties ' till now belonging to us in 
common." If property is afterwards found 
in the exclusive possession of one member of 
the family and it is alleged that such 
property is still undivided and divisible, 
the proof of such an allegation rests upon the' 
party making it. [Narayan Babaji v. Nana 
Manohar (1).] Except on the ground of 
accident, mistake or fraud, therefore, there 
cannot be a second partition. “It cannot be 
successfully disputed” unless in exceptional’ 
cases “that at the time of" “a partition” 
“all the assets are determined and divided." 
‘AU accounts should be presumed to have 
besa? "taken with a view to ascertain the: 
properties” to be divided, and the cash to be 
paid’ to the plaintiff's son in full satisfaction: 
of his “claim in respect of his half share 
must ‘be taken to have been arrived at 
after such, à complete account. In Appeal 
Suit No. 47 of 1913 very recently decided- 
by the First Bench, Seshagiri Aiyar, J., 
gays: “Mr. Mitra in his Tagore Lectures, 
dealing with this special question, quotes 
from the Smrithis and commentaries to 
show that partial partition was unknown 
to Hindu- Law.” “As regards decided 
cases Sir Richard Garth in Radha Ohurn 


Dass v. Kripa Sindhu Dass (2) says: ‘It 
seems indeed very doubtful whether 
“7B HORA . C. J. 153. 
- (2) 8 C. 474, 4 C. L. R, 428, 
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by the Hindu Law any paka partition 
ofthe family property can take place except 
by arrangement, In Vardyanath Atyar 


. V. Adyasamy Atyar (8), itt was clearly laid 


down that when once a partition was made, 
the presumption is that it effected a com- 
plete severance of interest.’ Iam clear that 
9 co-parcener who wishes to geta partition 
of family properties has only a single cause 
of action in respect of all the joint proper- 
ties and hence it is thata suit for partial 
partition has been consistently held not to 
Tie. 

Order II, rules land 2, of the new Civil 
Procedure Code, corresponding to sections 42 
and 43 of the old Civil Procedure Code are 
as „tollo ws: — 

“1. Every suit shall as far as E E T 
be framed so as to afford ground for final 
decision upon tbe subjects in dispute and 


to prevent further litigation concerning 
them. » 
2. (1) Every suit shall include the 


whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action; but a plaintiff may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction of any Court. 

“(2) Where a plaintiff omits to sue in res; 
pect of, or intentionally relinguishes, any 
portion of his claim, he shall nct afterwards 
sue in respect of tho portion so omitted or 
relinquished. 

"(3) A person entitled to more than one 
relef in respect of the same cause of action 
may sue for all or any of such velcefs; but if 
he omits, except with the leave of the Court, 
‘to sue for all such reliefs, he shall not 
afterwards sue for any relief so omitted.” 

Section 11 of the Civil Procedure Code 
(corresponding to old section 13)i in explana- 
tions 4 and 5 says on the question of ves 
judicata:— 


Explanation-4 :—" Any matter which might 
and ought te have been made ground of de- 
fence or attack in such former suit shall 
be deemed to have been & matter directly 
and substantially in issue in such suit." 


Explanation 5:— "Any relief claimed in 
the plaint, which is not expressly granted 


-by the decree, shall, for the purposes of this 


section, be deemed to have been refused." 


(3) 1 Ind. Cas 408; 95 191; 19 M. L. J. 95 5 M. 
L.-T, 49. 
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Now if the plaintiff's son represented by 
his next friend is taken to have omitted 
to sue in respect of these bonds (having 
according to the plaintiff's evidence, which is 
accepted by the lower Appellate Court, known 
of the existence of these bonds), he has no 
right to sue again under Order II, rule 2, 
clause 2, claiming any share in them now. 
Tf he did not make the matter of these 
bonds a ground of attack in the former 
suit against his father, he ought to have 
done so and explanation 4 to section 11 
makes his right to a share in the value of 
these bonds ns judicata. If he did claim a 
relief as regards these bonds and if it was 
not expressly granted by the decree, it should 
be deemed to have been refused under ex- 
planation 5 to section 11 and in that view 
also the matter is res judicata. If he did 
claim the reliefand if, on account of that 
relief and of the relief as regards his share 
in the other moveable properties, a consoli- 
dated sum of Rs. 1,210 was awarded to him, 
then also he lost all further rights in these 
bonds and the matter is again res judicata. 

On all these grounds, I hold that the suit 
brought by the plaintiff alone without the 
plaintiff's son was not bad for non-joinder 
of parties and I would, reversing the de- 
cisions of the lower Courts, remand the suit 
to the Court of first instance fora fresh 
decision according to law. As my learned 
brother differs, the second appeals will 
stand dismissed (and with costs to the re- 
spondents who appear) under section 98 of 
the Civil Procedure Code. 

NAPIER, J.—Original Suit No. 98 of 1911 
was one of the six suits brought by one 
Kandum Venkataswmy on 4 mortgage exe- 
cuted by the paternal grandfather of defend- 
ants Nos. l to 7 in favour of the plaintiff's 
deceased father. It was pleaded in defence 
that the plaintiff and his son were not divid- 
ed in respect of these properbfes and as such 
were entitled as co-owners of the suit bond 
and that, therefore, the son was a necessary 
party. This contention was upheld by the 
District Munsif and on appeal by the Sub- 
ordinate Judge, and the suit has been accord- 
ingly dismissed. 


The most important question that has been 
argued is whether the suit bonds are the 
joint property of the plaintiff and his 
minor son, or whether they have fallen to the 
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plaintiff as his ‘share in the partition suit 
brought by his minor son against him in 
Original Suite No. 7 of 1901. The lower 
Appellate Court has held that the bonds were - 
not taken into account in the partition and 
that, therefore, the plaintiff and his son are 
co-owners. It is argued here that there had 
been a final partition of all the family as- 
sets which is conclusive in the absence of 
accident, mistake, fraud, none of which ean 
be put forward in this case. It is not quite 
easy to ascertain exactly what was done 
with reference to these bonds atthe time 
of partition, One thing, however, is clear, 
namely, that they were regarded as waste 
paper in the light of the law as it was at 
that time, they being time-barred. The 
finding of the lower Appellate Court is against 
the plea of the plaintiff that his son sued 
for his share in these bonds and that he 
paid off to his son the value of his half 
share thereof. This being a finding of fact 
is binding on me, and I, therefore, do not 
examine the evidence as to what occurred 
at the time of the partition. We are press- 
ed with the argument that, as this was the 
minor’s suit, and as the Commissioner pur- 
ported to divide everything that he believed 
to be of any value, and the plaintiff got 
a decree for a certain amount as his share, 
everything that remained belonged to the 
father. This contention seems to me to go 
too far; for it amounts to this—that ina 
suit for partition the result will always 
depend on the question, who was the plaint- 
if in the suit. On principle, I cannot 
accept this contention. Partition by suit is 
only one form of partition; and I fail to see 
why the right of the plaintiff which arises, 
not out of a wrong, but out of natural 
rights should be determined by what 
might be called a mere matter of arrauge- 
ment. Iltis quite conceivable that brothers, 
for instance, might agree to have their 
property partitioned in a friendly suit, 
preferring that method to private partition. 
One brother, in such a case, would be se- 
lected as the plaintiff; and in that case I 
see no reason, on principle, why any pro- 
perty which had escaped partition should 
belong to the defendant. The second answer 
is that the proposition goes too far, in that 
itis admittedly not correct where property 
has been left out of the partition on certain 
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grounds above referred to. The law as to 
partition by a suit is summed up by Mr. 
Mayne in paragraph 493 as follows :— 


"There may be a partitidén and distribu-. 


tion which is intended to be final, "but/some 
part of the family property may have been 
overlooked, or fraudulently kept out of sight. 
In such a case, when the property is dis- 
covered, it will be the subject of a fresh 
distribution.” It has not been contended 
before us that this statement of the law is in- 
correct; and it necessarily follows that the 
theory that whatis not given to the plaint- 
iff must belong to the defendant, is not 
sustainable. 

Another argument put forward was that 
“ these bonds, having been left in the posses- 
sion of the father defendant, must be deemed 
to be his property. I asked in vain for an 
answer to the question, what would have 
happened if the bonds had been taken away, 
at the request of the father, by his son as 
waste paper orif the Commissioner, appoint- 
ed by the Court to divide, had, by accident 
retained the bonds, also treating them as 
waste paper. I cannot, therefore, attach any 
weight to this argument. 


It is then suggested that the effect of 
the partition was to operate as an assign- 
ment by the plaintiff of all that was not 
allotted to him. No authority was quoted 
for this proposition and, in my opinion, 
partition by mutual arrangement operates no 
higher than a release by each party of his 
rights in the property allotted to the other 
party. 

It was then argned that if a small value 
had been put on these bonds, and a sum 
representing half their value had been allow- 
ed to the plaintiff by the Commissioner, he 
could not have claimed a share. I reserve 
my opinion on this point, but I sea no 
analogy between such a position and that 
found by the lower Appellate Court, namely, 
that these bonds were not taken into account. 
The true proposition is, I think, stated in two 
cases decided by the High Court of Calcutta. 
In Jogendra Nath Rai v. Baladeo Das (4) 
the following language is used: " Although 
the entire property must be included in the 
partition yet, if by mistake or by consent of 


; (4) 36 C. 961 at p. 968; 12 C. W, N. 127; 60.L.J. 
35. 
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the co-owners, acting innocently and fairly, 


-a partition of a portion only of their estate 


has been made, whether by order of the Court 
or otherwise, there is no reason why the 
Court should not grant -a division of the 
remainder at the instance of oue or more of 
the co-owners.” This view was more broadly 
stated in a suit of this class, Bhowani 
Prosad Shaha v. Juggernath Shaha (5), and 
is founded on circumstances entitling a party 
to re-open settled accounts: “The parties 
will not be concluded by the presumption 
of final settlement as to matters which were 
not contemplated by them or which were not 
in fact included in the settlements, though they 
existed at that time. The presumption 
is destroyed when the details of the settle- 
ment show that the matter in controversy 
was not included". 


Although the language in Jogendra Nath 
Rai v. Baladeo Das (4) may not cover the 
present case, this latter proposition is certain- 
ly wide enough and E do not think that the 
Judges intended that passage in the 
earlier case to be exhaustive, especially in 
view of the fact that Mr. Justice Mookerjee 
was a party to both judgments. At all 
events, I prefer the broader proposition; 
and assuming that acase like this does not 
come within the word ‘mistake’, I am pre- 
pared to add, to the exceptional cases stated 
by Mr. Mayne, the case where property, 
being deemed to be worthless, has not been 
taken into account, though its existence was 
well known to all the parties to the partition 
suit. In this view, I must hold that the case is 
one of partial partition and that the property 
remains joint family property. 


Certain other arguments were put forward 
by Mr. Shenai which can be briefly disposed 
of. I do not think that, when once the 
parties have become divided in interést, the 
father can sue on behalf of his son; nor 
do I think it arguable that this suit can be 
treated as one for partition, it being impossible 
to find a joint cause of action ina suit on a 
mortgage and a partition suit. Such a suit 
would violate the provisions of Order II of the 
Civil Procedure Code. e 


Lastly, it was also contended that the 
father could bring this suit and ask for his 


(5) 3 Ind. Cas. 241; 18 C. W, N. 309; 9 C. I. J. 133, 
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half share. This, however, is clearly for- 
bidden by- section 67 of the Transfer of Pro- 
perty Act, which forbids a person interested 
in a part only of the mortgage-money from 
instituting a suitrelating only to a correspond: 
ing part of the mortgaged property, except 
where there has been a severance with tha 
consent of the mortgagor. Vide also Parsotanv 
Saran v. Mulu (6). In my view, therefore, 
the suit was rightly dismissed for want of 
parties. ` 
This appeal is, therefore, dismissed with 
costs as provided in the judgment of my 
learned brother. : : i 
] Appeal dismissed. 
- (6) 9 A. 68; A. W. N. (1856) 298. 


ALLAHABAD HIGH COURT. 
First Orvis AeegAL No. 198 or 1914. 
December 7, 1915. 
Present;—Justice Sir P. C. Banerji, KT., and 

. . -Mr. Justice Walsh. . ; 
RAM NARAIN — DEFENDANT—-À PPELLANT ` 
ve» stus : 

- JAGANNATH PRASAD-—PLAINTIFF — 

RESPONDENT. 
. U. P. Land Revenue Act (ILI of 1901) s. 112—Partition 
proceedings—Objection taken by plaintiff on ground of 
previous private partition — Question of proprietary 
title— Revenue Court, jurisdiction of, to refer question to 
Civil Court for trial. 

An objection, in a partition proceeding carried 
on in a Revenue Court, to the effect that. 
the village has already been privately partitioned 
and that a definite portion of it has been allotted to 
the objector’s share and that that portion cannot be 
partitioned again, raises a question of proprietary 
title, and the Revenue Court is competent under the 
provisions of section 112 of the Land Revenue Act 
io refer the parties to a Civil Court. Cp. 184, col. 2.] 
` First appeal from a decree of the 
Subordinate Judge, Banda. 

Mr. Girdharilal Agarwala, for the Appel- 
lant. : 
` Mr) Jogindra Nath Mukerji, for ihe Re- 
spopdent. h 

JUDGMENT.—The plaintiff Jagan Nath 
is the son of one Sheo Dayal, who had 
a brother.named Mata Din. The defendants 
are the sons and grandsons of Mata Din. 
The appellant Ram Narain applied to the 
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Revenue Court fora partition of his 1/106h 
share in the village. “Upon notice being 
-issued to the recordéd co-sharers, ‘the 
plaintiff Jagan * Nath: raised an objection 
to the effect that the village had already 
been privately. partitioned, that a definite pora 
tion of it had been allotted to his share, and 
that that portion could not be partitioned 
again. He thus raised a ‘question of 
proprietary title and the Revenue Court 
was competent, under the provisions of 
section 112 of: the Land Revenue Act} 
either to try the question itself. or to 
refer-.the parties to the Civil  Oourti 
It elected to adopt the latter course; 
and directed the plaintiff. to bring & 
suit in the Civil Court to have 4 
question -of title raised by him determined? 
Thereupon the plaintiff brought the suit 
out of which this appeal has arisen, and 
the prayer in his plaint is that it may 
be declared that the plaintiff is, by virtue 
of the mutual partition, separately: the 
owner in possession of an eight-annas share 
in mauza Gagauli according to the partition 
chittis, together with all the . rights and 
interests in the cultivated and uncultivated 
lands, "fruit-bearing and timber trees and 
groves containing mango, mahua and other 
trees, which should not again be divided." 
The Court below has made & decree in 
his favour, holding that a partition was 
effected in 1880, but that it was only 
what is known, as an imperfect partition. 

In this appeal the first contention raised 
is that the Revenue Court was not 
competent to. refer the parties to the Civil 


Court and that the latter Court had no 
jurisdiction to entertain the suit. We 
are of opinion that this contention has 


no force. As stated above, a question of 
proprietary title was raised and the Revenue 
Court was fully competent to refer the 
parties lto the Civil Court. As to the 
merits of the case, the evidence is over- 
whelming in favour of the finding of the 
learned Subordinate Judge. Partition chittis 
were prepared and the lands were divided 
not as an arrangement for the distribution 
of profits, but as a division of the lands 
in the village. The oral evidence. is 
supported by the dastur dehi which is 
printed on page.2 of the appellant’s book, 
In our opinion the appeal is wholly 
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‘without force. We accordingly dismiss it 
With ‘costs. es 
zm Appeal dismissed. 


y CALCUTTA HIGH COURT. 
. APPEAL FROM ÁÀPPELLATE DEOREES Nos. 2993, 
8003, 3004 ann 3005 or 1913. - 
December 10, 1915. 
Present; —Mr. Justice N. R. Chatterjea and, 
e) — Mr. Justice Newbould. 
. Ix No. 2993 i 
Howble Maharaja MANINDRA CHANDRA 
NANDI BAHADUR-—PLAINTIFF 
i —APPELLANT 
versus 


“`. Srimaté DURGA SUNDARI DASYA— 


DgFENDANT— RESPONDENT. ; 

Landlord and tenant—Landlord receiving reduced 
‘vent, whether precluded from getting rent stipulated for 
in lease—Hajat—Bengal Tenancy Act (VIII of 1885), 
"s, 29, contravention of—Agreement to pay full vent 
reserved, ~ in kabuliat on eapiry of its term, 
during which large portion of rent to be kept in 
hajat, effect of —Evidence that rent was never realised 
-at rate stipulated for in lease, value of-—Instalments 
for payment of rent numerous, whether contrary to usage 
“Agreement to accept reduced rent, consideration for— 
Evidence that stipulated instalments were never enforced, 
‘value of —Bengal Rent Act (X of 1869), s. 21. 

The mere fact that a landlord accepted rert at a 
lower rate than that stipulated for in the kabuliat for 
some time, does not bind him to accept rent at 
that rate in future. [p. 188, col. 1] 


Durga Prosad Singh v. Rajendra Narain Bagchi, 4. 


‘Ind. Cas. 713; 10 C. L. J. 570; 37 C. 298; Durga 
Prasad Singh v. Rajendra Narayan Bagchi, 21 Ind. 
Cas. 750; 18 C. W. N. 66; (1914) M. W.N. 1; 40 L 
A. 223; 15 M. L. T. 68; 19 C. L. J. 95; 26 M. L.J.25; 
16 Bom. L. R. 42 (P. O.); 41 C. 493; Baijnath Prosad 
Sahu v. Raghunath Rai, 14 Ind. Cas. 817; 16 C. W.N. 
490, followed. 

: -The question, whether an agreement by an 
occupancy raiyat to pay the full rent stipulated for in 
a kabuliat on the expiry of its term, where during 
the term a large portion of that rent was to be kept 
in suspanse .(hajat), contravenes the provisions of 
section 29 of .the Bengal Tenancy Act, does not 
arise ina case in which the term of the kabuliat 
expired before the passing of the Act. [p. 188, col. 1.] 


Judge, 


Any variation of rent reserved. by a -registered 
lease must be made by a registered instrument 
and oral evidence is inadmissible to prove such 
variation. [p. 188, col. 2.] ; 


An agreement is nonetheless oral because it. is 
to be inferred from the conduct ‘of 'the parties. [p 
188 col 2,] 

- Lakhatullah Sheikh v. Bishambhar Roy, 6 Ind. Cas. 
577; 12 C. L. J. 646, referred to. i 

Where leases are not registered oral evidence is 
admissible to prove any variation of the terms. [p. 
188, col. 2.] ` 

Quære.—Whother an agreement made by a land- 
lord, on the expiry of the term of a kabuliat, to 
accept rent at a lower rate than that reserved in the 
kabuliat is unenforceable for want of consideration? | 
[p. 189, col. 1.] Pe 

The fact of payment and acceptance of rent ata 
reduced rate over since the expiry of a lease (which 
reserved a higher rent) may be adduced as evi. 
dence to show that the parties never intended that 
the stipulation to pay the full rent was to be acted 
upon or in the alternative that there had been h 
waiver. [p. 189, col. 1.] : 

The qnestion of usage (as to the payment of rent in 
numerous instalments) arises only where there is no 
written agreement between the landlord and tenant 
under section 21 of Act X of 1859. [p. 189, col. 2.7 ' 


Appeal against the decree of the District 
Rangpur, dated the 2Sth June 
1913, reversing that of .the Munsif, Ist 
Court at Kurigram, dated the 5th Jul 
1912. a 
FACTS material to the report are stated 
in the judgment. : 
Sir Rash Behary Ghose (with Babus 
Hemendra Nath Sen and Sarat Kumar Mitter), 
for the Appellant.—The learned Jndge has 
held that the original contract as contained 
in the kabuliats was varied by-a new implied 
contract. No such case was made out by the 
defendant in her written statement. -The 
only case made was that the stipulation to 
pay the full rent reserved in the kabuldats 
was never intended to be -acted upon and 
was never acted upon. The Judge uses the 
word waiver, an expression which ig 
much used but is bàrdly understood in its 
legal significance. The case of waiver or 
variation of the terms of a contract must 
be specifically pleaded, otherwise such a plea 
ought not to be entertained. The landlord, 
asa matter of indulgence or favour to the 
tenant, did not enforce the full rent stipu. 
lated in the kabuliats for some years, but 
that could not preclude the landlord CO en- 
forcing the contract entered into by the tenant. 
No parol evidence is admissible to vary 
the terms of the kabulats, some of which are 
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registered. Vide section 92 of the Evidence 
Act. Evidence from the conduct of the 
parties is no more than oral evidence. 
When one wants to vary the terms ofa 
registered instrument he must do so by 
means of another instrument, but there is 
no such instrument, set up or proved. Even 
jf it be held that such an agreement was 
made by the plaintiff to accept reduced rent, 
it is void for want of consideration, It is 
not: proved nor even suggested that the 
‘tenant would have given up possession, if 
the plaintiff had not agreed to accept reduced 
rent. It might be argued by the other side 
that the kabuliats were taken’ with a view 
to evade the provisions of section 29 of the 
Bengal Tenancy Act. But the tenant here 
was nob an occupancy raiyat, he waa a 
tenure-holder; even if he was an occupancy 
raiyat, the terms of the  kabuliats expired 
long before the passing of the Bengal 
Tenancy Act and the tenant is holding 
‘over. So the question as to the contravention 
of section 29 of the Act by meaus of these 
kabuliats does not arise at all. When the 
agreement to pay the higher rent stipulated 
in the kabuliats came into operation, the 
Bengal Tenancy Act was not in existence, 
so the agreement was not contrary to the 
provisions of any law at the time it be- 
came operative. The tenant is holding over 
on the original terms of the lease. 

The lower Court has held that the stipu- 
lation to pay the rent in 11 instalments 
is contrary to usage. But when this 
stipulation was made, Act X of 1859 was 
in force and under section 21 of the Act 
the question of usage cannot arise if 
there is a written agreement between the 
landlord and the tenant. He referred to 
Rutty Kant Bose v.-Gungadhur Biswas (1), 
Pearee Mohun Mookerjee v. Brojo Mohun 
Bose(2), Sheikh Ditbur v.Issur Ohunder Roy (3), 
North Hastern Railway Company v. Lord Hastings 
(4), Morgan v. Rainsford (5), Fitzerald v. 
Lord Partarlington (6), Satish Chandra Basu v. 
Kamini Mohan Goswami (7), Lakhatullah 


1) Marshall’s Report 40. 
i 22 W. R. 428. 

(3), 21 W. R. 36. 

(4) (1900) App. Cas. 260 at p. 268; 69 L.J. Ch. 516; 
82 L. T. 429; I6 T. L. R. 325. 
' (5) (1858) § Irish Eq 299. 

(6) (1885) 1 Jones 481 (Irish). 

(7) 7 Ind. Cas. 721... 


until the contrary is 


Sheikh v. Bishambhar Roy (8), Durga Prosad 
Singh v. Raiendra Narain Bagchi (9), 
Durga Prasad Singh v. Rajendra Narayan 
Bagchi (10), Baijnath Prosad Sahu v. Raghu- 
nath Rai (i)? Romesh Ohandra Biswas v. 
Ghulam Nabi Fakir (12), Sarat Ohandra . 
Sinha v. Nritya Gopal Biswas (13), 
Johoory Lall v. Bullab Lall (14) and distingu- 
ished the case of Ben? dMadhub Gorani. v. 
Lamon Dassi (15). 

Babu D. N. Baychi, for the Respondent. — 


‘These cases are not cases of variation of an 


existing or subsisting lease, but of waiver 
of the original terms after the expiry of the 
lease and of entering into a new implied 
contract as found by the learned Judge. 
This implied contract he has inferred from 
the conduct of the parties in paying and 
accepting rent at & reduced rate for years 
together. When tenants hold over they do 
soon the terms of the lease that. has 
expired. That proposition of the learned 
Doctor is not disputed; but this is subject 
to the qualification that it only holds good 
shown or proved. 
The payment and acceptance of rent for 
nearly half a century is evidence to 
prove that the parties by their conduct 
entered into a new contract 
expiry of the terms of the original kabuliats. 

The finding of the learned District Judge 
amounts to holding that the stipulation for 
higher rent after the expiry of the terms of 
the kabuliats was waived or that such stipu- 
lation was never intended to be acted upon. 
This is à finding of fact arrived at after con- 
sideration of the evidence on the record and 
the conduct of the parties. It might be 
wrong or right, but still it is conclusive in 
second appeal. The numerous cases cited 
by the other side lay down well-known pro- 
positions which are not disputed, viz., that 
tenants holding over continue to hold on the 


(8) 6 Ind. Cas. 577; 12 C. L. J. 

(9) 4Ind. Cas. 713; 10 C. L. J. 570; 37 C. 293. 

119) 21 Ind. Cas. 150; 4l C. 493; 18 C. W. N. 66; 
(1914) M. W. N. 1; 40 T. A. 223; 15 M. L. T. 68; 19 C. 
L. J. 95; 26 M. L. J. 25; 16 Bom. L. R, 42 (P. C.) 

(11) 14 Ind. Cas. 817; 16 C. W. N. 496. 

(12) 29 Ind. Cas. 807; 19 C. W. N. 867. . 

(18) 8 Ind Cas. 47; 13 C. L. J. 284. 

(14) 5 C. 102; 4 C. L. R. 349, 

(15) 6 C. W, N. 242, 


after the. 
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terms of the expired leases and that oral 
evidence is not admissible to vary the terms 
of a registered instrument. But here the 
registered leases expired dong ago and the 
tenart held over after the expiry and paid 
reduced rent, and the landlord accepted the 
rent for a number of years. So no question of 
variation of a registered lease does arise. 
The registered’ lease which is said to have 
been varied expired long ago and the 
tenant does not hold under that lease. The 
cases cited in support of the appellant’s con- 
tention do not help him atall. The only 
eases which are applicable to the circum- 
stances of this case are those reported as 
Bent Madhub Gorani v. Lalmoti Dassi (15) 
and Mukunda Chandra Sarma v. Arpan Ali 
(16) and the unreported case (Second Appeal 
No. 113 of 1909) decided by Mr. Justice 
Coxe on the 29th March 1911. The learned 
Vakil on the other side contended that even 
if there was an agreement to accept reduced 
rent on the part of the landlord, that agree- 
ment is void for want of consideration. This 
would be so, if the agreement were made dur- 
ing the continuance of the term of the lease 
reserving higher rent. But here the agree- 
ment was made after the expiry of the 
original leases—the tenants agreed to hold 
over in consideration of the landlord agreeing 
to accept reduced rent. The lower Appellate 
Ccurt has held on evidence that there was such 
an agreement and this finding concludes the 
appeals. As regards the contention that no 
ease of a new implied contract was made in the 
written statement, my answer is that in the 
written statement there are set out sufficient 
' materials for making such a case. 


JUDGMENT. — Three questions are in- 
volved in these four appeals. The first is 
whether the defendant-respondent is bound 
to pay the fnll rent reserved in the kabulia's 
executed by her predecessor-in-title in favour 
of the zemindar now represented by the 
plaintiff-appellant; secondly, whether the 
defendant is bound to pay rent by 11 instal- 
ments as stipulated in the kabuldais; and 
thirdly, whether apart from any stipulation 
in the kabulzats the defendant’s rent is liable 
- to enhancement up to the limit of the cus- 
tomery rate ifshe is found to be a tenure- 
holder. 


(18) 2 C. W, N. 47, 


The kabulzats in Second Appeals Nos. 2993 
and 3005 were for the term of one year 
each and were unregistered, and the 
kabuliats in Ncs. 3003 and . 3004 were 
for five years each and were registered, the 
first two were executed in the year 1275 
B. 8. and the last two in the year 
1280 B. S. ` 


I6 appears that before the Kkabulats of 
1275 were executed, the zemindar applied to 
the Collector for measurement of the lands 
of the tenants under section 9 of the Bengal 
Act VI of 1862. The lands were measured 
and certain rents were assessed upon the 
lands found on such measurement, The 
zemindar then brought suits for kabuhats 
at the rents so assessed against some of 
the tenants. Some of the suits were decreed 
ez parte, and at least one suit appears to 
have been decreed after contest. The Court 
of first instance finds that the other tenants 
finding it useless to fight with the 
zemindar executed kabulia!s in her favour 
and the kabuliats in the present cases were 
executed under those circumstances. It was 
stated in the kabultats that the lands had 
been measured and rent assessed according 
to the uniform rate prevalent from time 
immemorial in the pargana and the taluk. 
The kabuliats were only for short terms and 
it was agreed that a large portion of the 


rent so assessed was to be kept in 
suspense (hajat) and the balance pay- 
able as the rent for the term. It was 


stipulated, however, that no objection was 
to ‘be taken to payment of the full rent 
after the expiry of the term, when the 
amount of kajak would. be added to the 
jama. 


The zemindar after the expiry of the 
terms of the kabultats did not realise the 
full rent but continued to receive rent at the 
reduced rate all along. 


The plaintiff based his claim for rent 
at the full rate on the ground that 
it was stipulated for in the  kabukat 
as also upon the ground that it was the 
rate prevalent in the pargana. ; 

The defendants denied the kabulict and 
pleaded that even if ‘the kabuliat was 
bona fide, if was never acted upon or 
intended to be acted upon, and that they 
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were not liable, to pay rent at tlie full 
vate or according to the kists as claimed. |. . 
«The -Court of first instance held that. 
the defendant was a :.tenure-holder, that, 
the kabuliats were genuine and bona fide, 
that: the reduced rent was accepted after: 
the expiry of the term.as a matter of. 
fayour, that the defendant had failed to. 
show that the stipulation in the kabulats 
was: - not - intended to ke acted upon or. 
had: ‘béer waived and it was not the 
defendant’s case that there was any sub-' 
$equent settlement of the rent, and in the 
vean]t < ‘held. that the defendant was 
Bound: to ‘pay the full rent according to 
‘the instalments mentioned i in the kabulzats. 


On appeal the decision was reversed by 
ihe District, Judge, - who was of opinion. 
that the acceptance of rent at the reduced. 
"rate. for- so many years put an end to. 
the; , agreement to pay reni ai'the full 
rate "and that the plaintiff, by his 
conduet in: accepting - rent atthe reduced. 
rate, after ‘the, expiry of the terms, entered, 
into a: new implied contract varying ‘the rent, 
reserved i in the kabulzats. 


“The plaintiff: has appealed to this Court 
and.. has raised the questions set forth 
above. | . 

U"With' regard to the first question, it is to 
be ‘observed that the mere fact that the 
landlord’ acsepted rent at a reduced rate 
than: that stipulated for in the kabuliat for 
Some” ‘time, does not bind the lessor to, 
accept” rent at that rate in future, as the 

redüced-'rent might have .been' accepted 
as a matter" of indulgence which might 
be‘put an end to at any time. See 
Durga Prosad Singh v. Rajendra Narain 
Bagchi (9); on, appeal. Durga Prasad .Singh v. 
Rajendra Narayan Bagchi (10), Baijnath Prasad 
Sahu y. Raghunath Rai (11). Asthe terms of. 
the kabuliats in these cases expired before the 
Bengal Tenancy Act, the question whether 
the ‘agreement contravened the provisions of 
section: 29 of the Bengal Tenancy Act does 
nob arise in these cases, assuming that 
the defendant is an occupancy rai tyat. It 
. is contended, however, on behalf of the 
respondent that the acceptance of rent for 
avery long time may be evidence from 
whieh a new contract may be inferred, and 
the learned District Judge has come to 


the conclusion, from thé acceptance of- rent 
at the reduced rafe for a very long time, 
that there was a new . implied’ contract: 
between. the partjes, varying the “rent re-r 
served by the kabulzats. : 

But under section 92 (4th. proviso} of- 
the Evidence Act, any variation of` rent 
resorved by a toğistered lease must be made 


by a- registered instrument and oral 
evidence is inadmissible to prove such 
variation. The learned District Judge relies 


upon the conduct of the partids, but am 
agreement, as pointed out by Jenkins, C. J;; 
in Lekhatullah Sheikh v. Bishambhar Roy (8), 
is none the less oral because it is to be 
inferred from the conduct of the parties. No 
such evidence is admissible in the two Second: 
Appeals Nos. 3003 and 3004, in which the 
leases were registered. : 


Tn the other two cases (Second Appeals Nos: 
2993. aud 3005) the léases were not 
registered and under section 92 of tha 
Hvidence Act, oral evidence is admissible 
to prove a subsequent oral agreement. 

-~ Tt is contended, however, on behalf of the 
appellant that no subsequent agreement to 
accept rent at the reduced rate was set 
up by the ‘defendant, nor cóuld it have 
been set up having regard to the defence 
taken by her, ang that even ifany such 
ease had been made, thé agreement coul 
not be enforced being. without considera: 
tion. It is pointed ont that the defendant 
did not allege that the tenants would hávà 
given up the. lands had not the landlord 
agreed to the reduction of the rent, which 
might- have formed consideration "for the 
agreement, or any ‘other consideration. 
Reliance is placed upon the case of Durga 
Prosad Singh v. Rajendra Narain Bagchi (9); 
where the Jearned Judges held that the 
agreement for reduction of rent was un- 
enforceable as being without consideration, 
and upon the decision of the - Judicial 
Committee in the same case, where their 
Lordships agreed with the view ‘taken by this 
Court on the point. [See Durga - Prasad 
Singh v. Rajendra Narayan Bagchi (10).] . 1t 
was contended, on the other hand, by thé 
learned Pleader for the respondent’ that 
as the agreement set up in this case was 
after the expiry of the terms of the 
original kabuliats, there was sufficient con- 
“sideration for the agreement and thé present 
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cases were, therefore, distinguishable. It is 


E P 9 . . 
unnecessary, however, to consider this ques- . 


tion,.as the defendant never set up any 
case of subsequent agreement varying the 
rent reserved in the original kabuliat. The 
defendant denied the kabuliat and in the 
alternative pleaded that the kabuliat was 
never intended to be acted upon, and 
was never ‘acted upon. We are accord- 
ingly of 
is, wrong in” disposing of the ease on the 
ground that there was a 
agreement varying the terms ofthe original 
kabulvat. 


to pay ‘the full rent was never intended 
to be acted upon, and was never acted 
upon. . It was open to the defendant to 
take. such a plea. In the case of Bni 
Madhab Gorani v. Lalmoti Dassi 
Maclean, ©. J., 
that evidence that since the execution of 
the kaluliat the tenant paid rent ata lower 
rate than that stated in the kabuliat, is 
admissible to show that the intention of 
the parties was that the kabulat from 


the very first was not intended to be acted 


upon or that there had been a waiver 
ofthe strict terms of the lease. - We agree 
with:the above view, 


at the reduced rate ever since the expiry 
of the lease may be adduced as evidence 
to show that the parties never intended 
that the stipulation to pay the full 
rent | was, to be acted upon or in 
the alternative that there had been a 
waiver. 


. The Court of first instance held that it 


was not intended that the stipulation to. 


pay rent at the full rate should be 
inoperative or that there had been any 
waiver of the stipulation. The learned 
District Judge has not come toa finding 
on the point. It is true the defendant 
did not distinctly plead waiver in her 
written statement, but she relied on the 
fact that the stipulation was never 
acted upon and the question was gone 
into by the Court of first instance. We 
think,” therefore, that the case should go 
back ‘to the lower Appellate Court for a 
decision upon the said questions: viz: 


opinion that the learned Judge, 


subsequent - 


` th na. 
The’ defendant, however, as stated above, - in She parue 


pleadéd that the stipulation in the'kabuliat 


(15). 


and Macpherson, J., held. 


and we think that: 
the fact of payment and acceptance of rent: 


whether the stipulation in the: Kabuliat - 
as to the payment of the full rent after’ 
the expiry of the lease’ was intended: 
to be acted upon or in the -alternativë > 
whether there was a waiver of the stipula-- 
tion after the expiry of that lease. - 


‘As regards the second point, ei~., whether ` 
the defendant is bound to pay rent’ in^ 
11 instalments as stipulated in the kabuliat, 
we think that the learned District Judge“ 
is wrong in deciding the question against. . 
the plaintiff on the ground that there 8. 
no custom of paying rent in so many “kists - 
The question of usage can‘ 


arise only where there is no written. 
agreement between the -parties, under. 
section 21 of Act X of 1859. It is con- 
tended on behalf of the appellant that. 


the fact that the landlord has not claimed’ 
rent according to the instalments’ for’ a/ 
certain period, does not preclude him from. 
eyer afterwards claiming rent according ` 
to the instalments stipulated for in the’ 
kabuliat. Here again we think the ques.‘ 
tion may arise whether having -regard 
to the fact that rent has never been: 
realised according to the instalments as, 
agreed upon in the kabsuliat, the stipula-: 
tion was intended to be acted upon. . We are: 
accordingly of opinion that this question also 
should be considered by the Court of Appeal 
below. 

The last point raises the question whether 
apart from the kabulzat, the plaintiff is not 
entitled to the rent claimedon the ground 
that it is the customary rate. The learned 
District Judge has not considered the 
question, on the ground that there was 
no express prayer in so many distinct 
terms for assessment of fair and equit- 
able rates’ of rent and that the Court- 
of first instance dealt only with the plaintifs 
claim on the basis of the kabuliat. - 

The plaintiff, however, as pointed oit 
above, based his claim upon the kabuliat, 
as also upon the ground that the rent 
claimed was the rate prevalent in the 
pargana, and there was an express prayer 
that a decree might be passed for any 
amount that might be fixed by the Court.. 
The second issue is sufficiently wide to’ 
cover the question, but the Court of first 
instance did not- go into the. question ap-. 
parently because the claim. of. the plaintiff. 
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based upon the kabuliat was found in his 
favour. That Court found that the defend- 
ant wasa tenure-holder, and it is contended 
on behalf of the plaintiff that if she is a 
tenure-holder, her rent may be enhanced 
up to the customary rate under section 7 
of the Bengal Tenanzy Act. Having regard 
to'the fact that this alternative claim was 
made in the plaint, we think that the parties 
should not be driven to a fresh suit, and that 
the Court of Appeal below should decide 
the question whether the defendant isa 
tenure-holder, and if so whether the plaintiff 
js entitled to the rent claimed on the ground 
that it is the customary rate, and if it 
is not the customary rate, what is the 
customary or fair and equitable rate to 
which the plaintiff is entitled. The Court 
below will, of. course, decide these questions 
only if it decides that the plaintiff is not 
entitled to the full rent claimed on the basis 
of the kabulíat. Both parties wili be en- 
titled to adduce further evidence on the 
point. 


The result is that the decrees of the 
lower Appellate Court are set aside, and the 
cases sent back to that Court for disposal 
according to the directions given above. Costs 
to abide the result. 

Decrees set aside; Oases remanded, 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPEAL No. 115 or 1914. 
November 15, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

T. ERRIKULAPPA CHETT Y-——CouuTER- 
PETITIONER—AÀ PPELLANT 
versus 


Tae OFFICIAL ASSIGNEE or MADRAS 
—PETITIONER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXVII, 
v. 5 (1) (b)—Attachment before judgment—Security 
for production of property — Attaching creditor, whether 
acquires charge on money deposited —Insolvency 
of defendant—Claims of Official Assignee. 

Per Wallis, C. J.— Order XXXVIII, rule 5 (1) (b), 
of the Civil Procedure Code does not give a plaintiff 
a charge on the money furnished by a defendant as 


security for producing and placing his property at 
the [a of a Courtewhenever required. [p. 191, 
col. 1. 

Attachment of the property in default of such 
security being given, does not confer title on the 
attaching creditor. fp. 191, col. 1.] 

Per Seshagiri Aiyav, J.-—The object of rule 6 
(1) (b) of Order XXXVIII of the Civil Procedure 
Code is to give a control to the Court over the 
property and not to give a preferential right to the 
plaintiff who moves the Court $ver others who 
have claims against the debtor. [p. 191, col. 2; p. 
192, col. 1.] 

In order that a creditor should’ obtain a 
special charge upon some specifict par of the pro- 
perty under the writ of attachment, he must 
obtain some order giving him special right to or 
ae on a specific part of the property. [p. 192, 
col. 1. 

Pollard, In re, Pollard, E» parte (1908) 2 K. B.' 41; 
72 L. J. K. B. 509; 88 L. T. 652; 51 W. R. 453; 10 
Manson, 152, cited. 

The plaintiff took out summons for attachment 
before judgment of certain properties belonging 
to the defendant who deposited a certain sum of 
money into Court as security in order to prevent 
the attachment. The defendant subsequently became 
insolvent and then the plaintiff claimed to withdraw 
the money: 

Held, that, as the money was merely paid [as 
security forthe production of the property and 
to render attachment unnecessary, the plaintiff’ did 
not acquire a charge on it and could not claim it 
in preference to the Official Assignee in whom the 
entire property of the defendant vested on his 
becoming an insolvent, [p. 191, col. 1; p. 192, col. 1.] 


Appeal from the order of Mr. Justice 
Bakewell, dated the 9th November:1914, in 
the Insolvency Jurisdiction of this Court, in 
Insolvency Petition No. 214 of 1913. 


Mr. T. R. Venkatarama Sastri (with him 
Mr. P. Venkataramana Row), for the Appel- 
lant. 

Mr. D. Chamier (with him Mr. P. Kanda- 
samt), for the Respondents. 

JUDGMENT. 


Wats, C. J.—In this case the appellant 
took out a summons, Exhibit A, for attach- 
ment of certain properties before judgment 
under Order XXXVIII, rule 5, of the Code 
of Civil Procedure, and by the terms of the 
warrant to the Sheriff, Exhibit B, the 
appellant was called upon either to furnish 
security for Rs. 4,150 5 or such other sum as 
may be found sufficient to satisfy the decree 
which may be passed against him or to 
show cause why he should not furnish 
security, and it was further ordered tltat the 
goods at his house should be attached until 
further notice. On this the bailiff returned 
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that the defendant had paid Rs. 4,150-5 and 
that amount had been paid to the Registrar. 
The defendant subsequently became insolvent 
and Bakewell, J., has held that the appellant 
is not entitled to the rights of a secured 
creditor in respect of this sum as against 
the Official Assignee, in whom the defend- 
ant’s estate has vested on insolvency. The 
order was applied for and made under 
Order XX XVIII, rule 5, of the Code of Civil 
Procedure, and the money paid by the 
defendant must be taken to have been 
ordered and leyied as security to do what 
is specified in the rule, viz., "to produce 
aud place at the disposal of the Court, when 
required, the said property, or the value 
of the same, or such portion thereof as may 
be sufficient to satisfy the decree" reproduc- 
ing the language of section 484 of the old 
Code. Itis plain that under the terms of 
the rule, the defendant is only ordered to 
give security tc produce and place at the 
disposal of tke Court when required the 
“said property”, which, with reference to the 
earlier part of the rule, must mean his 
property within the jurisdiction of the 
Court, or its value, or such portion thereof 
as may be sufficient to satisfy the decree. 
There is nothing in the language of the 
rule to give the plaintiff a charge on the 
money furnished as security for this purpose, 
and as, in default of the security being 
given, the property is ordered to be attached 
and itis well settled that such attachment 
before and after judgment does not confer 
title on the attaching creditor, it would, 
as pointed out by Mr. Chamier, be most 
anomalous that the plaintiff should acquire 
a charge on money which is merely paid 
as security for the production of the said 
property and to render attachment unneces- 
sary. In my opinion this contention was 
rightly overruled. The defendant subse- 
quently on 25th November 1912, obtained 
an order, Exhibit OC, permitting him to 
draw the money so paid into Court by him 
on giving security for that amount, but 
before the security was given the case 
came on for settlement of issues, when in 
view of the admission in paragraph 5 of the 
defendant’s written statement it was ordered 
that R8. 7,000 be retained in Court pending 
- the decision of the suit. If, as already 
held, the appellant had no charge on the 
money paid into Court, there is, in my 


opinion, nothing in the order to give him 
one. J think, therefore, the learned Judge 
was right and the appeal must be dismissed 
with costs on the original side scale. 
SESHAGIRI Alyar, J.—I entirely agree. 
The main contention of Mr. Venkatarama 
Sastriar was that if the defendant furnished 
security by paying money into Court in 
obedience to an order issued under Order 
XXXVIII, rule 5, of the Code of Civil 
Procedure, that money must be regarded 
as having been paid to the credit of the 
suit. The learned Vakil conceded that if 
on failure to furnish security, the defend- 
ant’s properties were attached, the 
attachment will not create a charge in 
favour of the plaintiff. I am unable to 
see any distinction in principle between the 
two classes of cases. As pointed out by 
Mr. Chamier, the acceptance of the conten- 
tion of the appellant would involve the 
position that a larger right was conferred 
by the Legislature on a plaintiff who was 
fortunate enough to secure his object at 
the first stage than was given to the 
person who was obliged to have recourse 
tothe process of attaching the defendant’s 
properties. There is no justification for 
this differentiation on principle. But it 
was argued thatthe language of the rule 
points to such a distinction. The operative 
clause directs the defendant “to produce and 
place at the disposal of the Court when 
required the said property or the value of 
the same". The security mentioned in the 
earlier clause is to be given to ensure this 
production in Court. The adjectival clause 
"as may be sufficient to satisfy the decree", 
js intended to limit the quantum of the 
property to be produced, the object being 
that the defendant should not be deprived 
of more of his property than is required 
to satisfy the final decree. The essence of 
the provision is to see that the defendant 
does not render the property unavailable to 
the creditor when and if a decree is obtain- 
ed. The provision is penal in its nature. 
It isto be enforced against the defendant 
only to prevent him from screening the 
property for his creditors. No doubt -the 
attaching plaintiff would benefit by such 
an order; but the object of the law is not 
to secure his rights alone. I am, therefore, 
of opinion that the aim of the rule is to 
give a control to the Court over the property 
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and not to give a preferential right to 
the plaintiff who moves the Court over 
others who have claims against the debtor. 
The learned Vakil for the appellant drew 
attention to the language of section 483 of 
the Act cf 1882. Ido not think that, even 
under the old Code, it was permissible for 
the attaching creditor to claim preference 
by virtue of his having obtained an order 
for security. Section 484 makes that clear. 
There are no decided cases on the old 
sections or on the corresponding Order in 
the new Code. The ease in Sorabji Coovarji 
y. Kala Raghunath (1) is the nearest 
approach to a decision in favour of the 
appellant. In that case the attachment was 
after decree and. a sale was ordered. On 
that date, the judgment-debtor satisfied the 
decree by paying money into Court. It was 
Geld that the applications for rateable 
distribution by the other  decree-holders 
were infructuous, as the attachment ceased 
fo exist by payment into Court. Speaking 
for myself, I am not sure whether the 
position taken by the learned Judges in the 
Bombay case is correct. However that 
may be, am‘not prepared to extend the 
ruling to cases where the law directs that 
the security shall be at the disposal of the 
Court. The decision in Pollard, In re, Pollard, 
Hy parte (2), enunciates the true principle ap- 
plicable to such cases. The sequestration uncer 
which the money was brought into Court in 
that case corresponds to the attachment under 
our law. Lord Justice Romer says: In 
order that the creditor should obtain a 
special charge upon some specific part of 
the property seized under the writ, he 
must go further, and must obtain some 
order giving him a special right to or 
charge ona specific part of the property. 
To my mind these propositions are now free 
from doubt. Therefore; in an ordinary 
tase like the present, the fact that the 
sequestrators had sequestrated money owing 
to the debtor by. a banker would not give 
the creditor any right to say that the 
money was his property or that he had 
any special charge thereon.” These observa- 
tions apply mutatis mutandis to the present 


(1) 12 Ind. Cas. 911; 36 B. 156; 13 Bom. L. R 1193, 
` (e) (1908) 2 K. B. 41; 72 L. J. K. B. 609, 88 L. T. 
002, 51 W. R. 483, 10 Manson, 162, i 


case. The first contention must, therefore, be 
overruled. : A 
It was next argued that the appellant 
obtained priorify by reason of the order of 
the 29th January, which directed "that 
Rs, 2,009 be retained in Court pending the 
suit in view of the admission in paragraph 
5 of the written statementé’ This is not an 
order in favour of the appellant or for 
payment to the credit of his suit. It was 
intended to enable the debtor to take away 
a portion of the money on certain condi- 
tions, The reservation of the Lords Justicas 
in the case already cited would not apply 
to such an order. I agree in the order 
proposed by the learned Chief Justice. : 
Appeal dismissed. | 


—À 


ALLAHABAD HIGH COURT, 
First Civit, APPBAL No. 47 ov 1914, 

December 26, 1915. y 

Presznt:—Justice Sir P, C. Banerji, Kr., and 
Mr. Justice Piggott. 

MUHAMMAD QASIM AND OTRERS—. 
DEFENDANTS—ÅPPELLANTS 
versus . 
Sri Mahant SHEO LING SWAMI JANGAM 


AND OTHERS— PLAINTIFFS— RESPONDENTS. | 

Construction of document — Sale — Mortgage — . 
Surrounding circumstances. 

The mere fact of the conditions on which a 
mortgage can be redeemed being onerous is . 
not sufficient to justify a Court in coming to the 
conclusion that the transaction which purports 
to be a mortgage is a sale. A Court has to look to thé 
surrounding circumstances as well. [p. 198, col. 2.] 


` First appeal from the decision of the Dis. 
trict Judge of Benares, dated the 2th 
August 1918. 
. The Hon'ble Dr. Sunder Lal (with him 
the Hon'ble Mr. Moti Lal), for the Appellants. 

Mr. B. E. O'Conor, for the Respondents, - 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiff for recovery of 
Rs. 5,000 and interest thereon ashagqi-chaha 
rum in respect of a transaction entered into 
between the defendants Nos. 1 to 3 on the one 
part and the defendants Nos. 4 to'7 on the 
other. On the 5th of February 1910, the 
defendants Nos. 1 to 3 executed if favour 
of the other defendants a deed of usu 
fructuary mortgage for Rs. 20,000° in’ res- 
pect of a, house. The plaintiff who is the 
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landlord of the site of tha house, states that 
the transaction was in reality a sale and not 
a mortgage and that he is entitled to ith of 
the amount of consideratiorf; aecordiug to the 
terms of a kabuliat executed by the pər- 
son who originally took the site for building 
purposes and also according to custom. The 
Court below has found against the plaintiff 
on the question of custom but it has held 
that the transaction was a sale. According 
to the terms of the kabuléat on which the 
plaintiff relies, zar-i-chaharum is payable in 
the case ofa sale or mortgage by way of a 
conditional sale. If the transaction now in 
question is not a sale, zar-d-chaharum is not 
payable under the terms of the kabulóat, in- 
asmuch as it is nota mortgage by way of 
conditional sale: We have, therefore, to see 
whether the transaction though it purported 
to be a usaofroctuary mortgage was in reality 
a sale, As has already been said, itis on 
the face of it a usufructuary mortgage. ‘The 
learned Judge considered. that as the terms 
upon which redemption can. take place are 
onerous and as the transferors stated in 
their written statement. that a transaction 
was iŭ reality.a sale, it:must be regarded as 
a salé. The-learned: Judge has also relied 
upon the evidence of Murgiya: Pillay, one of 
the execvtants of the document, In our 
opinion the mere-fact: of the conditions 
on which the mortgage'can be redeemed 
being- onerous, would: not; be sufficient to 


justify the Court „in coming -to the 
conclusion that the transaction whieh 
purported to be a:mortgage.was a: sale. We 


have to look- to the surrounding circumstances 
also, but’whatare the cireumstances in this 
ease? So aras wwe.can. see the: executants 
of the: décument: were- heavily» in debt 
and itis probable that they were prepared 
to mortgage their property with a right: of 
redeemirg iti at! the end’ of thirty, years. 
We are: not prepared tò accept’ the state- 
ment' of?"Mürgiya Pillay that he intendéd to 
sell the house: and’ that he: was not’ aware 
that the document to: which he affixed his 
signatüre- was a- mortgage; in face of the 
endorsement of" the- Sub-Registrar that the 
terms» ofthe document were ‘explained to the 
executants‘and they professed:to have under- 
stood them. If: the: statement of Murgiya 
Pillay is true the document had not his assent 
and, therefore, by virtue of this document 
there was- no'sale- in respect of which the 
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plaintiff could claim zar-zchaharsm, Thera 
is: no evidence from which we can infer 
that if was intended at the very outset of 
the transaction to be a sale in the guise of a 


.morígage-deed. The oral evidence adduced 


by the plaintiff proves the coutrary. It seems 
to us-to be-quite probable that in order to 
evade payment of zar-i-chaharum to the 
plaintiff the parties to the transaction agreed 
that a mortgage should be effected instead 
of a sale, as in that: case no zari-chaharum 
would have to be paid. 

Under these circumstances we are unable 
to agree with the Court below that the 
transaction was a sale. We allow the appeal, 
set aside the decree of the Coart below and 
dismiss the claim of the plaintiff with costs, 
including in this Court fees on the higher 
scale. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM Orver No. 496 or 1914: 
December 16;.1915. 
Present:—Mr. Justice Sharfuddin and 

4 “Mr, Justive Chapman. 

TULSI RAUT-—APPLICANT—À pPHLLANT 

versus 

Sheikh NABI BUX AND otaurs—Averton- 

PURCHASERS AND DECREE-HOLDER— 
RESPONDENTS. 

Execution—Atuction sale set aside—Auction-pur- 
chasers, several—Some appealing against order setting 
aside sale, effect of,-as regards auction-purchasers not 
appealing. 

When on an appeal preferred by one of the auction- 
purchasers at an execution sale, an Appellate Court 
reverses the order of the first Court sotting aside the 
sale, the order of the first Court does not stand good 
even against the other auction-purchasers who did 
not appeal. [p. 194, cols. 1 & 2.] 

Appeal against the order of the District 
Judge, Mozafferpur, dated the 3ist July 
1914,' reversing that of the  Munsif, 
Sitamari, dated the 23rd April 1914. 

Dr. Dwarkanath Mitter, for the Appellant. 

Baba Harihar Prosad Sin;h, for the Rẹ- 


spondent, 


194 
Inve RISAL SINGH t. BALWANT SINGH. 
JUDGMENT.- This is an appeal against 
the order of the District Judge of Mozafferpur, 
dated the 31st, July 1914, setting aside an 


order of the Munsif, dated the 23rd April 
1914. 


An application was made to the Munsif 


under Order XXI, rule 90, Civil Procedure 
Code, and section 47 of the Code, on the 
allegation that the ex parte decree in the 
execution of which the land was sold 
was obtained fraudulently and that the 
land was sold fraudulently, which the decree- 
holder purchased himself in the name of 
his servant and relation Nabi Bux. The 
first Court held in favour of the applicant 
and set aside the sale on the grounds, first, 
that the decree on the strength of which 
the sale had taken place having been 
obtained fraudulently and having been set 
aside,. all further proceedings after the 
decree were null and void; secondly, that 
there was fraud in the publication of the 
necessary notice of the sale which had 
caused inadequacy of price; and thirdly 
that the real purchaser was the decree- 
holder himself and that he purchased 
benami for himself in the name of Nabi 
Bux. The purchaser thereupon appealed 
to the District Judge, who kas set aside 
the order of the Munsif. The order of 
the District Judge is now the subject of 
appeal, 

On behalf of the appellant, many grounds 
were taken in the memorandum of appeal; 
but the learned Pleader appearing for him 
has confined himself only to two grounds 
mentioned therein, namely, to grounds Nos. 
4 and 5. Ground No. 4 bas no substance 
in it. There is a distinct finding of the 
lower Appellate Court to the effect that the 
auction-purchaser and the decree-holder 
have not identical interest and that the 
auction-purchaser was an innocent purchaser, 
He says: “the reasons for holding that he 
is the real purchaser and the auction-pur- 


chaser a benamidar are insufficient and 
the auction-purchaser positively denies 
that this is so.” : 


The 5th ground is that there are three 
auction-purchasers. Two of them did not 
appeal to the District Judge. It is, therefore, 
contended that the sale, so far as these 


two men are concerned, should be set 
‘aside. We do not think that this can be 
done. It is really one sale in execution 
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of the decree and the property was knocked 
down tothree individuals. It is impossible 
to make adivision in the sale with regard 
to a portion of fhe property and to allow 
the sale to stand- with regard to the other 
portion. 
l'or these reasons we dismiss the appeal 
with costs, two gold mohurs. , 
Appeal dismissed. . 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civi, MISCELI,ANEOUS Aeericamon No. 355 
or 1915. 

December 21, 1915. 
Present;—Sir Henry Richards, Kr., Chief 
Justice, Justice Sir P. ©. Banerji, Kt., and 
Mr. Justice Walsh. 

In ve RISAL SINGH AND oTBERS — 
PETITIONERS 
versus 
BALWANT SINGH AND OTHERS— 
Opposite PARTY. 

Allahabad High Court Rules, Ch. XVI, 1. 22—Pay- 
ment of fee—Affidavit—Payment by cheque of third 
person, if sufficient —Civil Procedure Code (Acl V of 
1908), ss. 151, 152 —Appeal to Privy Council —Decree, 
if amended. 

An affidavit to authenticate the payment of 
fees to a Pleader under rule 22, Chapter XVI, of the 
High Court’s Rules was filed by an agent of the party 
and it was stated that the payment was made by 
means of a cheque of a third person: 

Held, that this was a sufficient compliance with the 
rules, inasmuch as the natural inference to be drawn 
from the words of the affidavit was that the agent 
who made the affidavit got the cheque and brought 
it to the Pleader. [p. 195, col. 1.] 

A High Court cannot amend a decree which is 
the subject-matter of an appeal to the Privy Council. 
[p. 195, col. 1.] 

Application for amendment of decree. 
Mr. Howard, for the Petitioner. 
. JUDGMENT.—In this application the 
applicant seeks in effect that the decree of 
this Court should now be amended by dis- 
allowing a certain sum for costs,on the 
ground that the payment of the fee was not 
authenticated in the manner provided by 
rule 22, Chapter XVI, of the High Court’s | 
Rules. It is alleged that iv was necessary 
that there should be an affidavit wade by 
the party" or his agent, whichever cf them 
made the pay ment. and that such an affidavit 
is absent. There is an affidavit on the file in 
which the agent of the party states that the 
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payment wak” made and” how it ‘was 
made. : In this affidavit it is 
the payment was made by means of a cheque 
of Dr. Suresh Chander Banerji. 
inference to be drawn from the. words of 
the affidavit is that the agent who made the 
affidavit got the cheque and brought it to the 
Pleader. This, it'seems to us, is a sufficient 
compliance with the rule. There i is, however, 


a further objection to the present application, . 


namely, that the application is made after 
the decree has been signed and sealed. In 
effect we are asked to amend a decree which 
-is now the subject-matter of an appeal to 
the Privy Council, We think that the appli- 
cation is without force and should be rejected. 
We order accordingly. 

: ‘Application rejected, 


^ 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 438 or 
1 1912. 
August 4, 1915. 

Present; —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Holmwood. 
BAL MAKUND RUIYA AND OTHERS— 
PLAINTIFFS— À PPELLANTS 

versus f 
MATI LAL BURMAN AND OTHERS— 


DEFENDANTS--RESPONDENTS. 

Mortgage— Simple mortgage—Mortgagor, if can create 
tenancres—Poasessory suit by purchaser under mortgage- 
decree—Lease, effect on—Lease-holder, whether can be 
obliged to redeem. 

A simple mortgage does not, asa matter of con- 
veyancing, arrest the mortgagor’s power of leasing 
in the ordinary course of management, T ‘herefore, 80 
long as nothing takes place which impairs the value 
or impedes the operation of the mortgage, the mort- 
gagor is quite within his powers in creating a 
temporary lease. [p. 197, cols. 1 & 2.] 

Banee Pershad v. Reet Bhunjun Singh, 10 W. R. 325, 
followed. 

In & suit for possession by & purchaser under 
a mortgage-decree against a lease-holder in 
possession: who was not a party to the mort 
gage suit, it appeared that the leases under 
which the defendant held the lands in suit were 
created for 50 years and the plaintiff bought with 
notice of the*leases and the person under whom 
he claimed had recognized the leases in the most 
unequivocal manner, and it waa not shown that the 
mortgage was impaired in value or impeded in 
pperation by 1 the leases; 
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- Held, that the leases could not be treated by - 
the plaintiff as inoperative and the lessee was 
under no obligation to redeem. [p. 198, col. 1.] 


Appeal against the decree of the Subordi- 


nate Judge, Znd Court, Hooghly, dated the, 
6th of September 1912. 
Mr. B. O. Mitter, Dr. Sarat Chandra’ 


Basak and Babn Bepin Chandra Bose, for tho 
Appellants. 

Sir Rash Behari Ghose, Dr. Dwarka Nath 
Mitter and Babu Baranashibasi — Mookerjeo, 
for Defendant No. 1. 


Babus Braja Lal Chakravarty and Mohini 
Mohan Ohatterjee, for Defendant No. 2 


Babus Manmath Nath Mukherjee and Batin- 
dra, Nath Mukherjee, for Defendant No. 15. 


JUDGMENT. 


JENKINS; CO. J.— The contest of this appeal 
is as to the respective rights of a purchaser 
under a mortgage-decree and a lease-holder: 


in possession who was nob a party 
to the mortgage suit. The plaintiff 
in this suit is the purchaser and the 
contesting defendant is the lease-holder. , 


The plaintiff prays for possession or in the 
alternative that the lose: holder be directed. 
to redeem. 


The other dutcsduntar are the mortgagors 
and former claimants under mortgages or 
their represertatives. The two mortgagors are 
Debendra Narayan, who is represented by 
defendant No. 3,and his brother Upendra 
Narain defendant No. 4. These brothers 
were the sonsof Joy Narain Saha, s Hindu. 
governed by the Bengal School of Law 
who died before the mortgages to which I 
will next refer. On his death each of these 
brothers became entitled to ith share in the 
family property, their uncle, with whom we 
have no concern, being entitled to the other 
moiety. 

On the 3rd of May 1894, Debendra mort- 
gaged his ith of the property in suit to the 
defendant Srimati Iswari Debiand Srimati 
Bhaban Mohini Debi, the mother of defend? 
ants Nos. 7 and 8, to secure Rs. 400 with 
interest at 2 per cent. per mensem with 
monthly rests. 


On the 10th 
mortgaged his 


of January 1896, Upendra 
ith share inthe property tq 
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Panchanan Prosad Kundu, who is now repre- 
sented by defendants Nos. 10 and 11, to 
secure Rs. 1,900 with interest. 

On the 13th June 1898, Debendra and 
Upendra mortgaged the property in suit 
to Upendra Nath Mukherjee, father of 
defendant No. 2, to secure Rs. 5,000 with 
interest. 

On the 3rd of October 1898, the two 
brothers again mortgaged the property to 
Upendra Nath Mookerjee to secure Rs. 15,000 
with interest. 

These are the mortgages with which 
we are concerned in this suit andI now 
pass on to describe what was done with 
them. 

On the 26th of May 1900, a suit, No. 41 
of that year, was brought on Debendra’s 
first mortgage, and on the 8th of July 
1901, a decree for sale was passed. The ith 
share of the property in suit was bought at 
the Court sale by Indra Narayan Pal, defend- 
ant No. 9. 


In 1904 Suit No. 57 of that year was 
instituted by Upendra Nath Mukherjee on 
his two mortgages and he joined as defend- 
ants Debendra and Upendra and their 
mother, the two ladies who were mortgagees 
under Deben’s lst mortgage, Indra Narain 
Pal, the mortgagee under Upendra’s Ist 
mortgage, and P. N. Mallik to whom this 
last mortgage had been transferred on the 
22nd October 1900. 


In 1905 Suit No. 55 of that year was 
instituted by P.N. Mallik on Upendra’s 1st 
mortgage and the defendants to that suit 
were Upendra, Debendra and their mother, 
the Kundus who had transferred to P. N. 
Mallik the mortgage thea in suit, Upendra 
Nath Mukherjee,. the predecessor of the pre- 
gent contesting defeudant,and others who need 
not be particularised. 


On the 30th June 1905, a decree was 
passed in Suit No. 57 of 1904 brought by 
Upendra Nath Mukherjee and thereby a sale 
of the mortgaged properties was directed 
free from all incumbrances, and it was 
ordered that Indra Narain Pal should get 
payment first out of ith of the sale-proceeds 
of the sum of Rs. 2,178 2-6, due on account 
of the mortgage-bond dated the 3rd May 
1894, with interest at the rate of the 
bond up to the 12th August 1901 and 
certain other sums making a total of 
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Rs. 2,305-7-0. Similarly Rs. 7,670 odd- was 
directed to be paid in respect of the mort- 
gage of January 10th, 1896. There then. 
followed a power to redeem. 

On the 23rd May 1906, a decree in the 
suit was passed directing a sale subject 
to the mokarari maurast right and the: 
pattas there described. Aħd it was- noted: 
that Upendra Nath Mukherjee had obtained: 
a decree in Suit No. 57 of 1904: 

On the 17th June 1907, the property in. 
suit was put up to sale in Suit. No. 
of 1904 and was bought by: the plaint» 
iff Balmakunda Ruiya at Rs. 30,000. A ` 
deposit of Rs. 7,500 was paid and after 
the balance had been paid, the. sale was” 
confirmed. 


Difficulties as to possession followed with 
the usual sequel of criminal proceeding and 
ultimdtely on February 23rd, 1911, this 
suit was instituted. The suit was heard 
by the Subordinate Judge, 2nd Court, of 
Hooghly. 


By way of defence the lessee, the contest- 
ing defendant, relied on certain leases 
which, according to them, either vested 
in him a title paramount or had become 
binding on the plaintiffs by recognition or 
otherwise. The lessee also claimed that the 
suit was barred against him by limitation, 
and advanced other defences. 

The result of the trial was that the Sub- 
Judge decided in effect as to the bulk of the 
property that the lessee would only resist 
the plaintiffs’ claim for possession .by redeem- 
ing the property on the terms stated in the 
Court's decree. 

According. to those terms the lessee bad 
to pay Rs. 2,172-14-0 in redemption of. the 
lst mortgage and Rs. 6,7:0.11-23 in re- 
demption of the 2nd: mortgage, but. the 
plaintiffs claim for interest after the 
confirmation of the sale under ihe decree. in 
Suit No. 57 of 1904 was dismissed: 

Neither party was satisfied with: this. 
decree ard so the plaintiffs have appealed 
and the defendant has filed cross-objeetions. 
To appreciate the points at issue, it is 
necessary to observe the dates of the leases 
on which the defendant lessee relies. Sóme 
purport to have been iransferred and the 
rest have: keen granted direct to the 
lessee’s predecessor. Those said to have 
been transferred may be eliminated from 
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discussion, for the contesting parties have 
come to the _following arrangement as 
ing them: “It is agreed between Mr. B. 
C. Mitter on behalf of the*appellants and 
Sir -Rash Behari Ghosh on behalf ofthe 
respondent that the tenaneies to which 
the kabalas of 14th March 1888 and 9th 
November 1903 relate came into existence 
prior to the mortgage of 3rd May 1894 and 
that -no notice to determine the same has 
been given, but this Courtis not to affirm 
but to leave open whether those leases are 
maurasi mokarart or not, so that if necessary 
that point may be determined i in subsequent 
. litigation." Asa result of this the decision of 
the Subordinate Judge dismissing the suit in 
relation to the property comprised in these 
tenancies i$ to be confirmed on this ground, but 
on this ground alone. The direct leases are 
dated the z7th of ‘October 1894 and the 
17th of January -1895 and two, the 22nd of 
November 19897. Thus it will be seen that 
“all are subsequent to-the Ist mortgage and 
the last two are subsequent to the 2nd 
mortgage. But no cross-objection has been 
preferred as to these last two, so that the 
only contest is as to whether the Ist two 
prevail over the plaintifs right to 
possession. These leases are each for 50 
years with an option of renewal for ten 
years and it has not ‘been, nor could it 
be, maintained that ‘the leases did not at 
least entitle the lessee to redeem. But 
‘the lessee ‘maintains that he is -entitled to 
retuin possession without redeeming the 
‘plaintiffs. T 

The relative postings of a mortgagee and 
of a tenant -andera tenancy created by the 
‘mortgagor after a legal mortgage are well 
settled in England, but it would be a 
‘mistake to apply these English rules ‘to the 
relations resulting from an Indian simple 
mortgage. The rule of Keech v. Hall (1), 
the leading -English case, is one of con- 
.veyaneing but under a simple mortgage, the 
mortgagor does not part with possession, and 
the right of a mortgagee is merely to cause the 
mortgaged property to be sold for the pay- 
ment of his débt, 

‘And -so we find that a simple mortgage 
‘does not’ as a matter of conveyancing arrest 
‘the mortgagor’s power 9 leasing in the 
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ordinary course of management. . Thus in 
Banee Perskad v. Reet Bhunjun Singh (2), 
it was decided, and the propriety of the 
decision has never been questioned, that 
as long as nothing took place which impaired 
the value or impeded the operation of the 
mortgage, the mortgagor in creating a 
temporary lease acted within his powers. 
This aspect of the case was not developed 
as fully as it might have been at the 
«trial. It has not been shown that the 
first mortgage was impaired in value or 
impeded in operation by the first two 
leases. There is no evidence as to what 
class of lease is ordinarily granted in the 
ease of properties such as that in suit, 
and the only restriction on leasing 
mentioned in the mortgage is against the 
_granting of a kayemt  maurasi. The im- 
-_pugned leases do not come within that 
description, 

We Jearn from the Commissioner’s report 
that “the disputed land is situated in the 
town of Salkia adjoining the Bandaghat and 
appertains toa very thickly populated and 
important commercial quarter of the town, 
lying as it does exactly on the river Hooghly... 
Over the disputed land and that on the 


north of it there exist’ the jute press 
and godowns of the defendant." And so the 
lease involved building operations. At the 


same time the first mortgage was only,for 
Rs. 400, and the view of the Subordinate 
Judge was that it could notbe said that 
the mortgage security even of the lst and 
2nd ` mortgages became insufficient by ihe 
execution of these leases. Nor can it be 
urged that the plaintiffs have been taken 
for the lower Court has 
that the purchaser bought with 
notice of the leases, and no attempt has 
been made to impugn the correctness of 
this finding. 

Moreover no complaint was made by the 
lst mortgagees or by Indra Narain who 
purchased under their decree. 

On the contrary, Indra Narain under whom 
the plaintiffs claim so faras they rest on the 


‘first mortgage, recognised and adopted the 
‘leases in the most unequivocal manner, for*he 


‘brought a suitexpressly on them and obtained 
a decree. 


(2) 10 W. R, 325, 
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This suit was instituted in the Court of 
the Munsif at Howrah in 1907 and thereby 
‘rent was claimed and recovered on _the 
registered kabuliats of the 27th October 1894 
-and the 17th January 1895. And before 
‘this rent was also paid to the Receiver 
appointed in Suit No. 57 of 1904, the suit 
“in which the plaintiffs purchase was made. 
“In view of these facts I do not think the 
‘two leases of the 27th October 1894 and 
‘the 17th January 1895 can be treated by 
the ‘plaintiff as inoperative, and I hold 
‘that the lessee is under no obligation to 
redeem. Mr. B. C. Mitter at one time 
‘thought that the lessee had made an 
admission as to boundaries favourable to 
him, but in this he was manifestly mis- 
‘taken. 

The result then is thatthe decree of the 
Sub-Judge will stand as to the plots com- 
prised inthe mortgage of the 16th. January 
1896, for as to these no appeal has been 
‘preferred, but it will be subject to a 
modification to which the plaintiffs assent, 
as by an oversight the decree has been 
‘so expressed as to give rise to possible 
error. The decree as drawn directs that 
“the plaintiffs will be entitled to get a 
decree for foreclosure against defendant No. 1 
‘with respect to the land covered by the 
‘third and fourth leases, dated the 22nd 
‘November 1897 and the 22nd November 
1897 respectively. This must be altered by 
substituting the words “covered by the 
mortgage of the 16th of January 1896.” 
‘In view of the statement made on behalf 
of the lessee that he does not propose 
‘to redeem the mortgage of the 16th January 
“1896, it becomes unnecessary to consider 
whether the Subordinate Judge erred in dis- 
allowing interest up to the date of the suit. 
There will bea statement to that effect 
embodied in the decree. 


, The result then is that the plaixtiffs’ claini 
is disinissed as to the plots comprised in the 
tenancies to which the kabalas of 14th March 
.1888 and 9th November 1903 relate, that is 
.to say, to plots measuring 3 cotias and 7 cottas 
6 ehhittaks and in this .conuection there will 
‘be embodied in the decree the terms to 
which the parties have agreed. 

The plaintiffs’ claim will also be dismissed as 
to the plots comprised in the leases dated the 
27th October 1894 and 17th January 1895 


| 


INDIAN CASES. 


[1916 


and measuring '4 coitas and 2 bighas and 8 
cottas respectively. : 

The rest of the Subordinate Judge’s decree 
will stand with the variation which [ have 
indicnted. The appellants must: pay the 
defendant No. 1 half his costs of this appeal . 
and two gold mohurs as hearing fee to each of 
the defendants Nos. 2 and 15. 

Hoxtmwoop, J.—I agree. . 

` Decree modified. 





MADRAS HIGH COURT. 

Seconp. Crvin Aereas No. 1932 or 1914. 

November 22, 1915. 

Present: - Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
TIRUVENGADA KONAN-—PrauNTUF— 

APPELLANT * 
versus 
VENKATACHALA KONAN AND OTHER3— 
DE&FENDANTS— RESPONDENTS. 

Landlord and tenant—Lease—Trespasser — Adverse 
possession —Reversioner, whether can sue for declaration 
"of title—Cause of action—Decree for "formal" ‘posses- 
‘sion——Civil Procedure Code (Act V of 1908), O. XXI, 
T. 96. 

Where during the currency ofa lease the defendants 
took possession of the suit lands not only adversely 
to the tenant, but also claiming adversely to the re- 
versionary rights of the plaintiff landlord: xc 

Hold, (1) that inasmuch as the plaintiff's right of 
reversion was affected by such adverse occupation, he 
had a cause of action against the trespassers even, 
during the currency of the lease: [p. 199, col 2.] 

(2) that he was entitled to a decree declaring his 
title to the lands and giving him "formal" - possession. 
thereof by the proclamation of his reversionary right. 


[p. 199, col. 2.4 


Somai Ammal v. Vellayya Sethurangam, 26 Ind. Cas. 
347; 29 M. L. J. 233; '6 M. L. T. 632; (1915) M. W. 
N. 12; 1 L. W. 1047, referred to. 

Sita Ram v. Ram Lal, 8 A. 440 (F. B.; A. W. N. 


'(1896) 162, followed. 


Second appeal against the decree of the 
Court of the Subordinate Judge of Tanjore, 
in Appeal Suit No. 455 of 1913, preferred 
against that of the Court of the 
District Munsif of ‘Tiruturaipundi, in 


Original Suit No.:68 of 1912. 


FACTS.—Plaintiff was & landlord; defend- 
ants Nos. 1 and Z were trespassers. Defendant 
No, 3 was a lessee holding under a lease- 
for three years from plaintiff. Turing the: 
currency of the lease, thedefendants Nos. 1 and 
2 got into possession of the land in. collusion 
with defendant No. 3 and denied the title. 
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of the plaintiff and asserted that. he was 
only a benamzdar for the real owner. The 
District Munsif held that the title of the 
plaintiff was proved and t&at he had a cause 
of aeticn to sue before the expiry of the 
lease, and decreed tke claim. On appeal, 
the Subordinate Judge. held that though 
plaintiff had title he could not sue for posses- 
sion during the currency of the tenancy, 
and dismissed the suit. The present appeal 
is against that decree. 


Mr. C. V. Ananthakrishna  Adyav, for the 
Aprellant. 
Mr. T. R. Venkatarama Sashi, for the 


Respondents. 
JUDGMENT, . 

SADASIVA Arrar, J. —Mr. Justice Hannay 
and myself held in Soma Ammal v. Vellayya 
Sethurangam (1) that where a landlord (A) 
is under an obligation to put his tenant 
(B) into khas possession of the leased land, 
he (A) is entitled to succeed in a suit 
in ejectment brought against a trespasser 
even if the suit was brought during the 
term of B’s tenancy. 

In this ease, however, the plaintiff had 
put his tenant (the 8rd defendant) into 
possession and hence had discharged his 


obligation as landlord to let the 3rd 
defendant into actual possession. But the 
plaintiff has a reversion in -thè plaint 


lands and he might be said“to have been 
dispossessed of that reversion, when the 
defendants Nos. land 2 took possession of 
the lands not only adversely to the tenant 
(the 8rd defendant), but claiming adversely 
to the plaintiff's reversion. 

In such a case, Sita Ram v. Ram Lal (2) 
decides that the landlord can be put in 
possession of his reversion by the passing 
of a decree against the trespassers in the 
form indicated in section 264 of the old 
Civil Procedure Code corresponding to Order 
XXI, rule 36, of the new Civil Procedure 
Code. I do not think it is necessary io 
adopt the rather too broad viéw indicated 
in certain passages of the judgment of 
Sundara, Aiyar, J., in the case of Ambalavana 
Chetty v. Singaravelu Odayar (8) that the 
landlord even in such a case is entitled 
io: khas possession from the trespassers, 
[The tase Situ Ram v. Ram Lal (2) is uot 

(1). 26 Ind.-Cas. 347; 29 M. L. J. 233; 16 M. L. 'T. 
582; (1915) M. W. N. 12; 1 L. W. 1047. 

(2) 18 A. 440 (F, B.); A. W. N. (1896) 162: 

(8): 15 Ind. Gas. 146;-(1912) M. W. Ñ. 669. 
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referred to by Sundara Aiyar J.in his 
jüdgment.] Mr. Venkatarama Sastriar for 
the contesting respondents (defendants Nos. 1 
and 2) argues that the landlord is entitled 
only to a declaratory decree and that 
a decree granting possession of the reversion 
in the form indicated in Order XXI, rule 
36, Civil Procedure Code, is nothing more 
than a decree declaratory of the title of 
the plaintiff to his reversion, which decree 
he argues.should not be given to him at 
this stage. I think that though the 
distinction between a decree declaring the 
landlord’s right to his reversion and ‘a 
decree giving lim . possession of his rever- 
stonary right in the lands might be fine [see 
Ghulam Hussain v. Muhammad Hussain (4), 
where existence of the distinction seems to 
be ignored], the said distinction is a real 
one. For it may be argued that a mere 
declaratory decree -«ggainst a trespasser 
will not prevent the limitation period from 
running on, whereas a decree for possession 
of the reversion, properly executed, will 
nullify the effect of the adverse possession 
of that reversionary right by the trespasser 
during that period (at least) which elapsed. 
before the possession of ihe reversion was 
so obtained in execution. 

I think that on the facts found in this 
case, the plaintiff's” suit should not have 
been dismissed wholly, though he sued for 
khas possession which he was not entitled 
to get during the period of the 3rd 
defendant’s lease. 

Relying on BZssesurí Dabeea v. Baroda 
Kanta Roy Chowdry (5) and Sita Ram v. 
Ram Lal (2), I would give a decree 
declaring the plaintiff’s title to the lands 
as against the defendants Nos.1 and 2 and 
giving him what is called “formal” posses- 
sion of the land by the proclamation of 
lis reversionary right (namely, the right 
to obtain khas possession of the lands at 
the end of the term and to be obtaining 
rents from the 3rd defendant during the 
term of the lease). The claim for mesne 
profits will be disallowed. 

The parties will bear their respective 
costs throughout. j 

NAPIER, J.— I agree. ` 


` Åppeal allowed; Suit decreed, 


(4) 2 Ind. Cas. 209; 31 A. PTh 6 A. L. J. Ir. 
- ($) 10 0.1076. ~- 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1472 
or 1914. 

December 22, 1915. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
CHANDRADAYA SEN—Derenpant No. 2 
—APPELLANT 
versus 
BHAGABAN CHANDRA SEN AND OLHERS 
PLAINTIFFS AND Derenpants Nos. 1 AND 3 


— RESPONDENTS. 

Contract Act (IX of 1872), 8. 69 “Person bound to 
pay," meaning of— Person interested wm payment,” 
meaning of —Rent, a first charge—Purchaser of tenure, 
liability of, to pay arrears of vent accruing before 
purchase— Contribution, surt for. 

One who is not personally liable to pay but to 
whose land liability is attached, is a person “bound 
by law to pay” within the meaning of section 69 of the 
Contract Act. [p. 201, col. 1.] 

A person whose land would have been sold had he 
not made a payment, is “interested in the payment 
of money” within the meaning of section 69 of the 
Contract Act. [p. 201, col. 2.) 

Mothooranath Chuttopadhya v. Kristo Kumar, 4C. 
369, followed. 

Rent is, by operation of law, the first charge on a 
tenure and the person who purchases the same at an 
execution-sale must, in the absence of anything to 
denote the contrary, be taken to purchase it charged 
with the ront due at the time of its purchase and 
there being no privity between him and the judgment. 
debtor, he cannot recover from the lattor the money 
which he is obliged to pay for tho rent so due. [p. 
201, col. 2.] 

Moharanee Dasya v. Harendra Lal Roy Chowdry, 1 
C. W N. 458, applied. 

Peary Mohan Mukhopadhya v. Srecram Chandra Bose, 
6 C. W.N. 794 and Manindra Chandra Nandy v. 
Jamahir Kumari, 9 C. W. N. 670; 32 O. 643, followed. 

Sreemutty Jogemaya Dassi v. Girindra Nath Mukherjee 
4 C. W. N. 590, and Gobindo Chunder Chuckerbutty v. 
Basant Kumar Chuckerbutty, 3 C. W. N. 384, referred 
to and explained. 

The plaintiff and the defendant No. 1 were co-sharers 
of a taluk, The share of the defendant No. 1 was pur- 
chased by the defendant No. 2 in execution of a mort- 
gage-decree. Prior to the purchase of the defendant 
No. 2, the landlord had obtained a decree for arrears 
of rent, and after the purchase by the defendant No. 
2, putup the taluk to sale in execution of the rent 
decree. The plaintiff deposited the entire amount due 
to the landlord and saved the taluk. He then bruught a 
suit for contribution against defendants Nos. 1 and 2: 

Held, that the plaintiff was entitled to a decree for 
contribution against the defendant No. 2, and the 
defendant No. 2 could not raise the question of the 
liability of the defendant No. 1 for plaintiff's claim 
when the plaintiff did not insist upon his claim 
against the defendant No. J: [p. 202, cols. 1 & 2.] 

Appeal against the decree of the Addi- 
tional District Judge, Tipperah, dated the 
28th -February 1914, confirming that of the 


Munsif, Kaye, dated the 18th January 1913. 
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Babus Sarat Chandra Roy Chowdhury and 
Sasadhar Roy, for the Appellant. 


Babus Birindra Chandra Das and Upendra 
Kumar Roy, for the Respondents. 


JUDGMENT.—This appeal arises out of a 


suit for contribution. 


A preliminary objection has been taken 
to the hearing of the appeal on the ground 
that the suit is of a nature cognizable by 
the Court of Small Causes, and does not 
come within Article 41 of the Second Sche- 
dule of that Act. It is pointed out that.the 
plaintiff's case was that he was a tenant 
under the defendant No.1, and he sued to 
recover from the defendants the whole 
amount paid by him to save the property 
a portion of which was held by him as a 
tenant under the defendant No. 1; in other 
words, he denied any common liability with 
the defendants which is the foundation of 
a suit for contribution, That no doubt 
was the plaintiff’s case, but there was an 
alternative case, viz.,that if the plaintiff was 
held liable to contribute then a decree for 
proportionate amounts might be passed 
against the defendants. 


The. Court of first instance held that the 
plaintiff was a co-sharer and liable to contri- 
bute and on that footing gave a modified 
decree to the plaintiff. The: plaintiff did 
no& appeal against that decree. Under the 
circumstances we are of opinion that the suit 
is one for contribution by a sharer in joint 
property in respect of a payment made by 
him of money due from a co-sharer, and is 
exempted from the cognizance of Small 
Cause Courts under Article 41 of the Second 
Schedule of Act IX of 1887. The prelimi- 
nary objection is accordingly overruled. 

As regards the merits of the case, it must 
be held upon the findings arrived at that 
the plaintiff and the defendant No. 1 were 
co-sharers of a taluk. The share of the 
defendant No. lin the taluk was purchased 
by the defendant No. 2 in execution of a 
mortgage-decree in 1908. Prior to the pur- 
chase of the defendant No. 2 the land- 
lord of the taluk had obtained a decree 
for arrears of rent of the taluk and 
after the purchase by defendant No. 2'put up 
the taluk to sale in execution of the rent- 
decree, when the plaintiff deposited the en- 
tire amount due to the linü]ord and saved 
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the taluk. He then brought the present 
suit for contribution. The Court of first in- 
stance passed a decreeagainst the defend- 
ant No. 2 and the other cdisharers_ and 
that decree was confirmed on appeal. 

The defendant No. 2 has appealed to this 
Court and it is contended on his behalf 
that as the rent-decree obtained by the 
landlord was for a period prior to the date 
of his purchase, he was not a person “bound 
by law to pay” (any share of the rent) within 
the meaning of section 69 of the Contract Act. 
It is true he was not personally liable for the 
rent for the period prior to his purchase, but 
the taluk, a share of which was purchased 
by him, was liable to be sold in exerution 
of the decree. In Mothooranath Ch ttopadhya 
v. Kristo Kumar Ghose (1), it was contended 
that the section applied only to cases where 
there was a personal liability for the debt, 
and did not apply whereas in the present 
case the liability attached to the land only. 
Markby, J., in overruling the contention said 
as follows— ‘Now, I think it is rightly ar- 

' gued that taking that section by itself, it is 
possible to say that that section only applies 
to cases where the person who is there 
called ‘the other’ was personally liable for 
the debt, but it is clear from the illustra- 
tion that that is not the intention of the 
Legislature. The illustration gives the case 
of a lessee paying off revenue due to Go- 
vernment; but the liability to pay revenue 
due to Government is not a persoral liability 
of the zemindar, but a liability which is 
imposed upon the zemindar’s land. It is, 
therefore, clear that that section was intended 
to include the cases not only of personal 
liability, but all liabilities to payments 
for which owners of lands are indirectly 
liable, those liabilities being imposed upon 
thelands held by them.” 


"We agree with the view taken in the above 
ease, and hold that the defendant No. 2 
is & person who is "bound by law to pay" 
within the meaning of section 69 of the 
Contract Act. 

The learned Pleader for the appellant 
sought to distinguish the case upon the 
ground that there was no personal liability 
of either of the parties to thecase, and that 
the plaintiff in the present case personally 


(1) 4 C. 369. 
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as wellas his share of the taluk was liable 
for the rent,and the defendant No. 2 was 
not personally liable but only his share of 
the taluk. If, however,a person is "bound 
by law to pay" by reason ofthe liability 
attaching to the land, the defendant No. 2 
come: within the purview of the section 
although his liability is not a double liability 
like that of the plaintiff. Besides in the 
present case the landlord did not proceed 
against the tenants personally. 

It was further contended that the plaintiff 
was not “a person interested in the payment 
of money” but was himself bound by law to 
pay and that as such he cannot come under 
the section. But the plaintiff in the case 
cited above was also “bound by law to 
pay” by reason of the liability attaching 
to the land and that did not prevent him 
from coming under the section. The 
learned Judges held that he was “interested 
in the payment” of the money because 
if he had not paid it his land would have 
been sold, as in the present case. The first 
contention of the appellant is accordingly 
overruled. 

Itis next contended that as between Heo 
defendant No. 1 and the defendant No. 2, 
the former ought to have been made liable 
for the plaintiffs claim as the decree for 
rent was for a period prior to the date 
of the purchase by the defendant No. 2 in 
execution of his mortgage decree, during 
which the defendant No. 1 was in possession, 
and that the Courts below are wrong in making 
a decree against the defendant No. 2. But as 
pointed out in the case of Srimati Moharanee 
Dasya y. Harendra Lal Roy Chowdry (2), 
rent is, hy operation of law, the first charge 
on atenure and the person who purchases 
the same at an execution-sale must, in the 
absence of anything to denote the contrary 
be taken to purchase it charged with the 
rent whichis due in respect of ib at the 
time of its purchase and there being 
no privity between him and the judgment- 
debtor, he cannot recover from the latter the 
money which he is obliged to pay for the 
rent so due at the time of the purchase. 

The case has been followed in Peary Mohan 
Mukhopadhya v. Sreeram Ohandra Bose (8) 


(2) 1 
(3) 6 


C. W. N. 458. 
C. W. N, 104, 
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and Manindra Chandra Nandy v. Jamahir 


Kumart (4). 

We have been referred to the cases of Sree- 
mutty Jogemaya Dassi v. Girinder Nath Mu- 
kherjee (5) and Gobindo Chunder Chukerbutty 


v. Basant Kumar Chukerbutty (6). But all 
that was laid down in the first case 
was that a purchaser of a tenure 


is not personally liable for its rent which 
fell due before the date of purchase, al 
-though the tenure may be liable for such 
rent. Inthe second case the appellant, an 
unrecorded co-sharer of a tenure, was held 
liable to contribute to the rent paid by a 
recorded co-sharer to save the: tenure, al- 
though the share cf the former had been sold 
away and purchased by another atthe date 
of the sale in execution of the rent decree. 
Reliance is placed upon a passage in the 
judgment, in that case which runs as 
follows:— It may be that the purchaser of... 
the share could not have come down upon 


the appellant for any rent which had become . 


due before the purchase, but the question 
here is not between the appellant and the 
purchaser, but between, the plaintiff and 
those who were the co-owners with himof the 
taluk during the period for which the rent 
became due." 

In the present case, however, the plaintiff 
does not insist upon his claim against the 
defendant No. 1, and it is the defendant 
No. 2 who raises the question of the liability 
of the defendant No. 1. It is found that 
the defendant No. 2 purchased the share of 
the defendant No. lat a low price, which 
in the opinion of the Court below indicated 
that. he purchased the share subject to the 
liability to contribute. No equitable consider- 
ation, therefore, arises in favour of the de- 
fendant No. 2. 


. It is unnecessary to consider whether the 
defendant No. 1 could be held liable on 
the basis of the contract (of mortgage) as 
between him and the defendant No. 2, be- 
cause the latter never set up such a case. 
‘The case of the defendant No. 2 simply 
was that the debt was a personal liability of 
the defendunt No. 1 and he was bound to pay 
it, by reason of his having been in posses- 


(4) 82 C. 643; 9 C. W. N. 670. 
(5) 4 C. W. N. 590. 
(6) 3.0. W. N. 384, 
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sion and in enjoyment of the profits of the! 
share during the period for which the rent; 
was due. 

The defendant No. 2 is liable only to Hig 
extent of the share purchased by him. But 
no question was raised in the Courts below 
that the amount decreed against him exceeds 
the value of the share purchased by him. ` 


We are of opinion that the decree ap- 
pealed from should be confirmed and this 
appeal is accordingly dismissed with costs, 
one set of Pleader’s fees will be divided be- 
tween the plaintiff and defendant No. l, 
respondents. 

Appeal dismissed. 


OUDH JUDICIAL OD LMISSIONSI S 
COURT, 
Section 115 Appuication No. 130 or 1915. 
November 5, 1915 
Present:--Mr Stuart, A. J. ©., and : 
Mr. Kanhaiya Lal, À. J. C. | 
Sardar NIHAL SINGH AND orHgRS— ' 
PLAINTIFFS— Á PPLiCANTS 
versus 
Raja RAGHURAJ BAHADUR SINGH — 


DEFENDANT— RESPONDENT. 

Specific Relief Act (I of 1877), s. 9—Dispossession 
of tenant if dispossession of landlord—Suit for posses: 
sion, maintainability of—Attornment by’ tenants to’ 
stranger, effect of—Landlord, if dispossessed without 
dispossession of tenants. 


The dispossession of a tenant by a trespasser is the 
dispossession of his landlord, and entitles the land- 
lord to a relief undor section 9, Specific Relief Act. 
Ep. 204,00]. 2.] 

A mere attornment by a tenant in actual possession’ 
to another person coupled with a refusal to pay rent 
to the proprietor does not amount to the disposses- 
sion of the proprietor under section 9of the Specific 
Relief Act. [p. 200, col, 2.] 

Semble:—A proprietor may be dispossessed without 
dispossession of his tenants, but in such a case 
something more than an attornment to a third party is 
necessary, e.g., by the forcible removal of a proprietor's 
rent-collectors by a third party and the introduction 
of his s collecting agency into the estate. [p. 204, 
col. 2. M 

Natabar Pavue v. Kubir Parue, 18 ©. 80; Bhundal 
Panda v. Pandol Pos Pat, 32 B. 221; Krishna v. 
Akilanda, 13 M. 54; Fadu Jhala v. Gow Mohan Jhala; 
190.544; Fazlur Rahman v. Krishna Prasad, 29 C, 
614; Jagannatha Charry v. Rama Rayer, 28 M. 238; 
Rathnasabapathi Pillai v. Ramasami iyan, 6 Ind. 
Oas. 630; (1910) M. W. N. 112; 7 M. L. T. 311; 20- M, 
L. T. 301; 38 M. 452; Innasi Pillai v. Sivagnana Desikar 
5 X. L. J. 95; Thakur Abbas Alt 


Khan, Select Case No. 248, referred to. 


Khan v. Muhammad - 
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“Tarini Mokun Mozumdar v. Gunga Prosad Chucker- 
bttwy, 14 O. 649, followed. . 


Application against an order of the 
Additional District Judge, Lucknow, dated 
the 23rd August 1915. 

Messrs. Mohammad Nasim, Bisheshar Nath 
and Hyder Husain, for the Applicant. 

Thakur Raghunath Singh, for the Respond- 
ent. en . 


ORDER.—The circumstances in which 
this application came to be made are as 
follows: — 


Raja Raghuraj Bahadur Singh, talugqdar of 
Harha, in the Bara Banki District, made over 
by a deed of trust the management of his 
talugdaré property to certain trustees. In the 
month of October i 914, the talugdar endeavour- 
ed to resume fhe management of his estate. 
. The trustees, allegiug that they had been 
foreibly dispossessed from the management 
without their consent, instituted a suit 
against the Raja for possession of the estate 
under the, provisions of section 9 of the 
Specific Relief Act. This suit was originally 
filed in the Court of the Subordinate Judge 
of Bara Banki, whence it was transferred to 
the Court of the Additional District Judge, 
` Lucknow. The learned Additional District 
Judge dismissed the suit on the ground that 
the plaintiffs were not entitled to the relief 
which they sought, as they had not been 
deprived cf actual physical possession of the 
estate. The validity of that dismissal is 


contested in revision. 
4 


. There have been many judicial decisions as 
to the scope und the limitation of section 9 
of the Specific Relief Act and Courts have 
not been unanimous in their interpretation of 
the provisions of that section. According to 
its wording it is necessary for a person, 
in order to succeed in a suit brought in 
accordance’ with its provisions, to establish 
that he has been dispossessed of immoveable 
property without his consent: otherwise 
than in due course of law, and the differences 
of opinion amongst the Courts which have 
decided. the question have usually been 
differences of opinion as to the nature of the 
dispossession and the nature of the property 
from which it bas been made. The Courts 
in India have been unanimous on one point. 
All agree that such a suit can lie where there 
has been an effective dispossession. When a 
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proprietor of landed property has placed 
tenants in possession of that property and 
those tenants have been dispossessed by a 
trespasser, all agree that the dispossession 
of the tenants is in effect the dispossession 
of the proprietor and that a proprietor whose 
tenants have beer so dispossessed, has a right 
to recover possession under the provisions of 
this section, But in cases in whieh such 
tenants have not been dispossessed, there’ is 
a difference of opinion upon the point whe- 
ther collection of rent from tenants by a 
person other than the proprietor constitutes 
a dispossession of the proprietor which 
entitles him to bring a suit under the provi- 
sions of the section. 


In the ease of Tarini Mohun Mozumdar v. 

. Gunga Prosad Chuckerbutty (1), a Bench of 
the Calcutta High Court decided in 1887 
that the mere discontinuance of payment of 
rent by tenants does not constitute a dis- 
possession within the meaning of the section. 
Ghose, J., pointed outat page 652 that it was 
open to the proprietor in such circumstances 
to bring an action against the tenants for 
“the recovery of the rent, and thus, as he was 
still in a position to recover his rent, it would 
‘appear to follow that he had not been dis- 
possessed. In 1890 a Bench of the Calcutta 
High Court decided in the case of Natabar 
Parue v. Kubir Parue (2) that a suit for the 
possession of a right to fish ina sheet of 
water, the bed of which belonged to another, 
did not come within the provisions of the 
section. In this case there was apparently 
an actual physical dispossession, but 
the Bench decided that the right to 
fish in such a piece of water could not be 
considered immoveable property. It did not 
discuss whether the provisions ofthe General 
Clauses Act which include benefits arising 
out of landas immoveable property, should 
have application in the circumstances of the 
case. Previously in 1887 a Bench of the 
Bombay High Court had held in Bhundal 
Panda v Pandol Pos. Patil (3) that a some- 
what similar right of fishery was immoveable 
property, and in 1889 a Bench of the Madras 
High Court in Krishna v. Akilanda (4) had 


(1) 14 C. 649, 
(2) 18 C. 80. 
(3) 12 B. 221. 
(4) 13 M. 54. 
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decided that a right of ferry was immoveable 
property within the meaning of section 9 of 
the Specific Relief Act. These two latter 
decisions conflict with the Calcutta decision 
already quoted. The same question arising 
in a subsequent case was referred to a Full 
Bench of the Calentta High Court in Fadu 
Jhala v. Gour Mohun Jhala (5) in1892. Three 
ofthe Judgescomposingthat Full Bench found 
that a suit for the possession of a right to 
fish in a piece of water, the bed of which did 
not belong to the plaintiff, did not come within 
the provisions of section 9 of the Specific 
Relief Act. The remaining two Judges came 
to a contrary opinion. The view taken by 
the majority of the Full Bench inthiscase was 
upheld in 1902 in the case of Fazlur Rahman 
y. Krishna Prasad (6), in which a Berch 
decided that the rights to collect tolls, rents, 
and the like in a market are not immoveable 
property within the meaning of section 9 of 
the Specific Relief Act. It has been noted that 
the view taken by the Calcutta High Court 
is not the view which has been taken by the 
Madras High Court. In subsequent decisions 
of the Madras High Court it has been found 
that a right to collect rent is immove- 
able property and that an action can be 
brought under section 9 of the Specific Relief 
Act for possession of that right. This was 
the decision of a Bench of the Court in 1904 
in Jagannatha Charry v. Rama Rayer (7). 
Tt .is to be noted, however, that in that 
case the right of the landlcrd to bring such 
a suit was clear, as he had not only been 
deprived of his right to collect rent bnt his 
tenant had also been dispossessed. In a still 
more recent case of the Madras High Court, 
Rathnasabapatht Pillar v. Ramasami 
Adyar (8), decided in 1910, the decision in 
Jagannatha Charry v. Rama Rayer (7) was 
approved and it was stated generally that 
possession by receipt of rents may te disturb- 
ed and the person dispossessed may bring a 
suit for possession under that section within 
six months of such dispossession. This 
was a decision of a Bench. It 
has been brought to our notice that in a 
single Judge case of the Madras High Court 


(6) 19 C. 644. 

(6) 29 0. 614. 

(7) 28 M. 238. 

(8) 5 Ind. Cas. 630; (1910) M. W. N. 112; 7 M, L 
q73]1 20 M. L. J. 801; 38 M. 452. 
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in Innasi Pillai y. Stvagnana Desikar (9), 
Mr. Justice Muthusami Aiyar in 1894 carried 
the view somewhat further. This concludes 
the authorities *of the High Courts upon the 
point. The only authority in this Court 
is that contained in Thakur Abbas Ali Khan 
v. Mahammad Khan (10) in which Mr. H. F. 
Evans, J. C., approved in 1893 the doctrine 
laid down in Tarini Muhun Mozumdar v. 
Gunga Prasad Chuckerbutty (1). 

The conclusion at which we arrive is as 
follows :—We accept'absolutely the proposi- 
tion that, where a proprietor has leased his © 
land to tenants and those tenants have been 
evicted by a trespasser, the dispossession of 
the tenants is the dispossession of the land- 
lord and entitles him to relief under the 
provisions of section 9 of the Specific Relief 
Act, and we accept the proposition advanced 
by the Caleutta High Court that, where tenants 
in actual possession of the land have not 
been evicted although they have, while 
remaining tenants of the proprietor, attorned 
in favour of another person and refused 
to pay rent to the proprietor, there has been 
no dispossession of the proprietor. It is 
possible, however, for a state of things to 
arise where a proprietor can be dispossessed 
without dispossession of the tenants, although ` 
in such a case something more than an at- 
tornment to a third party would be necessary. 
To take, for example, a case in which a 
landlord maintains (as is frequently the case 
in Oudh) rent-collectors on the estate. 
The forcible removal of those rent-collectors 
by a third party and the introduction by 
sucha party of his own collecting agency 
into the estate would constitute, in our 
opinion a dispossession of the proprietor 
although the tenants themselves were not 
dispossessed. There might be dispossession 
by various other methods upon which it is 
not necessary for usto enlarge. We think 
it advisable to state these opinions, as the 
point for our decision is one of considerable 
importance iu landed proprietors in Oudh, but 
we do not consider it advisable to specify 
more exactly the methods by which such 
a dispossession could take place in cases in 
which the tenants were not evicted. 

Having thus stated our decision upon the 
general question, we proceed to examine the 


(9) 5 M.L J. 96. 
(10) Select Caso No. 243, 
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facts `of this: particulare case. We cannot 
find that in this case there was any real 
dispossession ofthe trustees. What appears 
to have: happened is thit the talwgdar 
arrived ata village; where the trustees had 
placed: the office from which they. managed 
the;estate, and: requested them to discontinue 
their management: They do not appear to 
have discontinued: their management: entirely 
orto have acceded! to his request. They 
left. the village: under. protest and the 
greater portion: of: the management appears 
at thé.time to have passed out of their 


hands. There. is considerable reason, how- 
ever, to. suppose that they have since 
regained their original powers. We have 


been told in: the- course. of argument that 
they have: succeeded in obtaining mutation 
of:names in their favour from the Revenue 
Authorities, and-we are given-to understand 
that:.if that" order of mutation remains 
unaltered; they. will:not be dissatisfied. with 
the ihfructuous nature ofthese proceedings. 
As we- take: the. view that there has been 
no: actual. dispossession, it follows.that. the 
learned:Additional; District Judge was right 
in.dismissing.the suit: 

We;. therefcre, dismiss. this application. 
Tlie: applicants ‘will pay-their-own costs‘and 
those‘of the opposite. party. 


T . Application dismissed. 


CALCUTTA HIGH. COURT. 
APPEAL.FROM-AÀPPELLATE Decree No. 1024 oF 
i 1914: 
December 22, 1915. - 
Present; —Mr. Justice Holmwood and: 
Mr: Justice. Mullick. 
Prince GOLAM MUHAMMAD— 
Derenpant No. I— APPELLANT 
versus & 
AKHOY KUMAR'LAHA AND OTHERS — 
PiaiNTIFF3:AND DEFEN2SANTS— RESPONDENTS. 
Muhammadan Law—Wakt - House property, lease of 


— Sanction of -Kazi, necessity, of—Earnest: money paid 


for lease of wakf house property, recovery of, if mutwalli 
does not give good titlé—Factum valet, doctrine of— 
Money advanced as:partial guarantee for performance 
oficontract; if cam be recovered: 

A:person . who with, full knowledge: enters . into 
a bargain for- the lease of a wakf house property with 
a mutwalli, is equitably entitled to insist upon the 
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_ mutwalli doing all that is necessary to give him 


a good title. [p. 206, col. 17) 

A sanction of a Kazi is necessary to validate- a 
lease of’ wakf house property for more thana year. 
[p. 206, col. 1.] 

Semble:—When such a lease has been made im- 
properly and many years afterwards it is impugned 
before a Court, the lease may be held valid on the 
doctrine of factum valet and on the principle that a 
Court should not disturb the arrangement made in the 
ordinary course of management of an estate for the 
benefit of the beneficiaries. [p. 206, col. 1.] 

Nemai Chand Adhya v. Mir Golam Hossein, 3 Ind, 
Cas. 353; 11 O.L. J. 817; 14 C. W. N. 535; 37- C. 179, 
referred to. : 


A mutwalli, to whom money is advanced by: a 
person as earnest money for getting a lease of-the 
wakf property, cannot seek to retain the money unless 
he is willing to give a good title by going, to a 
Kazi and getting. sanction for the transfer. [p. 206, 
col. 2.] 


A party to a contract advancing money to the 
other party: by way of a partial guarantee for per- 
formance cannot recover the money if’ there has 
been default on his part and no default on the 
part of the other. [p. 206, col. 2.] 


Appeal against the decree of the Addi- 
tional District. Judge, 24-Parganas, dated 
the 24th of January 1914, modifying that 


.of the Subordinate Judge of 24.Parganas, 


dated the 25th March 1918. 


Mr. B. K. Chakerbutty and Babu-Harendia 
Kiszore Sarbadhıcary; for the Appellant. 


Babus Dwarka Nath Ohakerbutty, Hemendra 
Nath Sen and Santosh Kumar Bose, for the 
Respondent. 


JUDGMENT,—This. second appeal arises 
out of a suit’ brought by the plaintiff to 
recover.a sum of money paid: to the defend- 
ant No. 1 for granting a certain lease which 
the defendant agreed to execute in favour 
of the plaintiff and. the pro forma defendant 
in respect of certain premises known as 46, 
46-1 to 46-12, Bentinck Street, in the town 
of Caleutta. The premises in question were 
part of an estate which was wakf property 


_ and the defendant No. 1 is the mutwalld of 
‘that property. 


In view-of the contentions 
that have.been raised before us,. it. is 
necessary. to state that the plaintiff had 
been a tenant. of this mautwallz. for many 
many years and, therefore; presumably must 
have known that. the. property was wakf 
property. The-salami was" fixed at 20 thou- 
sand rupees, but the plaintiffstates that two 
thousand rupees was paid as earnest money 
for the execution: of the: béma-patra, which 
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is called an agreement of sale in the plaint, 
and the same expression “earnest money” 
occurs in the agreement which is upon the 
record, A further two thousand rupees was 
‘to be paid within a week, and these two 
items of guarantee so to speak were also to 
be taken as part of the salam of 20 thousand 
rupees, so that we must hold that this four 
thousand rupees was not only a mere part 
of the consideration for the lease but was 
specifically the guarantee for the perform- 
ance of the contract on the part of the 
plaintiff. Under such circumstances the de- 
fendant could not seek to recover this sum 
unless there was some default on the part 
of the lessor in refusing to carry out the 
contract to the extent to which he is capable 
of carrying it out. 

It is clear that the plaintiff, although he 
entered into the bargain with full knowledge 
that defendant No. 1 was a mutwalli, is 
equitably entitled to insist upon defendant 
No. 1 doing all that is necessary and that 
he is capable of doing to give hima good 
title. He has refused to take this lease be- 
cause the Muhammadan Law, according te his 
contention, necessitates the leave of the Kazi 
when a building, which Baillie describes as a 
mansion which later authorities describe as 
houses, is leased by the mutwalli for a 
longer term than one year. The learned Sub- 
ordinate Judge found that the balance of 
authority seems to be in favour of the view 
that sanction of the Court was necessary to 
validate a lease of wakj house property for 
more than a year. He does not state where 
he gets the contrary opinion. We can find 
no contrary authority at all. It does not 
appear to be a question of balance of 
authority, but a question of all the au- 
thorities which seem to lay down that 
sanction of the Kazi is necessary for such 
a.lease. No doubt when such a lease 
has been made improperly and many 
years afterwards it is impugned before the 
Court, this Court has held in Nemai Chand 
Adhya v: Mir Golam Hossein (1) that factum 
valet, and thatit would not distur b thearrange- 
ment which was made in the ordinary course 
of management of an estate for the benefit 
of the beneficiaries, But that does not in 
any way debar the plaintiff from seeking at 


(1) 8 Ind. Cas, 353; 37 C. 179; 11 C. L. J, 317; 14 
C. W. N, 695. 
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the outset of the negotiation to obtain 
the best title which the transferor is now 
capable of giving him, and there is no 
doubt that the trinsferor is capable of giving 
him a good title and that his title cannot 
be considered to have passed without this 
action of going to the Kazi and getting sanc- 
tion of the transfer, They who seek equity 
must do equity, and we are of opinion that 
defendant No. 1 cannot seek to retain this 
money unless he is willing to do this very. 
simple act, which he is bound to do under 
section 8 of the Transfer of Property Act. 

It has been contended before us that this 
is not the point on which the case was 
decided in the lower Court, and that the 
Judge raised some new issues. We do not 
see that there is any force in these con- 
tentions. In both the lower Courts the ques- 
tion of Muhammadan Law was distinetly 
raised. The Court of first instance found 
in favour of the plaintiff on that point: 
The Court of appeal below says that it 
isimmaterial and decides ihe appeal on 
other grounds. The respondent is un- 
doubtedly entitled to uphold the judgment 
and decree of the lower Appellate Court on 
grounds of Muhammadan Law which have 
been fully discussed and upon which the 
decree can be supported and itis in no way 
necessary to bring a counter*ease, There 
is, moreover, no new question raised. Tt 
is not necessary to go into the question 
of fact whether the plaintiff entered into 
the bargain with his eyes open and, there- 
fore, cannot ask the defendant to do any- 
thing more than was specifically set forth 
in the bargain. The matter is purely one 
of law and the plaintiff can ask that the 
defendant should do, as we have pointed 
out, anything that is necessary under section 
8 of the Transfer of Property Act. 


We do not agree with the learned Judge 
that whether there was any default on 
the part of the plaintiff or the defendant 
is immaterial. His view was that if the lease 
was nct carried out the defendant was bound 
to refund the money, because it was simply 
a part of the consideration and not a guaran- 
tee for performance. We have already said 
that we think it was a partial guatantee 
for performance and that if there had been 
any default on the part of the plaintiff and 
no default on the part of the defendant, the 
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plaintiff could not recover the money. But 
there has been this obvious and serious 
default on the part of tbe defendant, and 
the plaintiff is, therefore, entitled to recover 
the money. 

The result is that tbe judgment and 
decree of the learned Additional District 
Judge is affirmed and the appeal dismissed 
with costs, though for different reasons 
than - those given by the learned Judge. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Srconp Civin APPEALS Nos. 1089 ro 1091 

: or 1914. 
November 2, 1915. 

Present:— Justice Sir William Ayling, KT., 

and Mr. Justice Phillips. 

Tar SECRETARY or STATE ror INDIA, 
REPRESENTED BY Tos COLLECTOR, KISTNA 
— DEFENDANT—AÀPPELLANT IN ALL 

F versus 
In S. A. No. 1089 or 1914 
KOMARAGIRI JANARDHANA RAO— 
PLAINTIFF— RESPONDENT 
Ix S. A. No. 1090 or 1914 
- CHAMARTHI VENKATA HANU- 
- MANTHA RAO— PLAINTIEFE— 
RESPONDENT 
In S. A. No. 1091 or 1914 
NANDURI BHIMARAJU —PzAINTIFF— 
RESPONDENT. 

Madras Proprietary Estates Villae Service Act (II 
of 1894), ss 4, 15— “Proprietor”, meaning of-—General 
powers of management given to Receiver, effect of 
— Receiver, whether can appoint karnams. 

The powers of a Receiver appointed by a Civil 
„Court under Order XL, rule 1, of the Civil Procedure 
Code are entirely conditioned by the terms of his 
appointment, subject to any subsequent modification 
by the Court under which he holds the appoint- 
ment. [p. 207, col. 2; p. 208, col 1.] 

Where an appointment order confers on & 
Receiver general powers of management authorising 
him to do such actsas may be necessary for the 
efficient administration of the property subject to 
the control of the Court, he has all the powers of 
a proprietor within the meaning of section 4 of 
Act JI of 1894and is entitled to nominate persons 
to karnamships under section 15 of the Act. Lv. 203, 
col. 1j Iu g 


Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge 
of Ellore, in Appeal Suits Nos. 226, 241 
and 243 of 1912 (transferred for disposal 
from Sub Court, Ellore), preferred against 
the decrees of the Court of the Principal 
District Munsif of Tanuku, in Original Suits 
Nos. 809 to 311 of 1911. 

FACTS.—-The Receiver ofthe Nidadavole 
Estate appointed plaintiffs as  karnams to 
certain villages situate within the zemzndar’s 
estate and submitted his nominations under 
section 15 of Act II of 1894 (Madras 
Proprietary Estates Village Service Act), 
The Collector vetoed their nominationsholding 
that it was the Subordinate Court of  Ellore, 
within whose jurisdietion the villages were 
situate and to whose control the Receiver was 
subject, that should make the appointments 
and not the Receiver. The present suits 
were Ly the appointed karnams to declare the 
order of the Collector illegal. The District 
Munsif held that he had no jurisdiction. On 
-appeal the Subordinate Judge gave decrees 
for the plaintiffs. The present appeals are by 
the Government against the said decrees of 
the Subordinate Jndge. 


The Government Pleader, for the Appel- 
lant. 

Mr. P. Nagabhushanam, for Mr. V. Ramesam, 
for the Respondents. 


JUDGMENT.— These suits arise out of 
certain appointments to karnamshtps made 
by the Court Receiver of Nidadavole Estate 
and reported to the Revenue Divisional 
Officer under section 15 of Act IT of 1894. 
‘(Vide Exhibits P.,Q. and R, dated March 
9th 1910.) These appointments have to 
be made by the “proprietor” of the estate. 
The term “proprietor” is defined in section 
4 of the .Act, and includes any person who 
is in lawful management of the Estates 
otherwise than as agent or servant of the 
proprietor or as mortgagee or lessee. 

The first question for determination is 
"whether the Receiver of the Nidadavole 
Estate comes within this definition. Both 
the lower Courts have answered this question 
in the affirmative and in our opinion rightly, 
subject to certain remarks which we sKall 
come to presently. f 

The powers of a Receiver appointed by 
a Civil Court under Order XL, rale 1 of 
the Civil Procedure Code (as in the present 
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ense). nre entirely conditioned by the terms 
of his appointment, subject to any 
subsequent modification by the Court under 
which he Holds the appointment. Clause (d) 
of the rule gives the Court complete 
diseretion as to the powers to be conferred 
on the Réceiver, and. the Court may limit 
his powers in any way it thinks fit. But 
where the powers conferred amount to 
general powers of management, the effect 
of-section 4 of Act IT of 1894 would appear 
to beto attach to the Receiver the special 
powers conferred on a proprietor by. the 
Act, and subject to any restrictions arising 
out of’ the terms of his appointment, there 
can, we think, be no question that he should 
be regarded as a proprietor within the 
meaning of the Act. 


The appointment order in the present 
ease, Exhibit B, certainly seems to confer 
general powers of management: and we see 
no reason why the powers of a proprietor 
under the Act should not be held to be 
included in paragraph 4 thereof, which 
authorises the Receiver to do such other 
acts as may be necessary for the - efficient 
administration of the property subject to 
the control of the Court. Wa. see nothing 
in Exhibit C, the memo. of standing orders for 
the Receiver's guidance, which should be 
taken to affect these particular powers. In 
our opinion the term establishment” in 
this connection does not include village 
officers. TM 

There is, however, an important limitation 
on the power conferred by paragraph 4 
contained in the words ‘subject to the con- 
trol of this Court.” The Court referred to 
was the District Court of Godaveri, in the 
jurisdiction of which the Nidadavole 
zamindurt originally lay, and which appointed 
the Receiver. But all the powers of control 
exercised by that Court passed to the 
Sub-Judge of Ellore, to whose territorial 
jurisdiction the zamindart was subsequently 
transferred. As to what the control signi- 
fied, it would, in our opinion, be unreasouable 
to hold that it was intended that 
no act of the Receiver should be valid 
withcut prior sanction or even subsequent 
approval of the Court: but on the other 
hand, it clearly includes the power of super- 
vision and a limiting and directing the 
action of the Receiver in any direction. It is 


X eo 
in this sense that the order of the Sub-Judge, 
Exhibit IK, becofnes of vital importance inthe 
present case. 

Before this, order was passed, we see no 
reason to doubt that the Receiver was in the 
position of a proprietor under Act II of 189.4 
and competent to act as such. It has now. 
to be considered how far his position was 
modified by that order. 

lt was passed by the Sub-Judge on March 
4th, 1910 (5 days before the appointment of 
ihe plaintiffs in these suits) on the petition 
presented by certain claimants to the Nida- 
davole Estate, objecting to the action of the 
Receiver in two directions: 

(1) in submitting registers (apparently 
wrongly called nomination rolls) of village 
officers under section 5 of Act II of 1894, (2) 
in consenting to the localisations of certain 
mamul wet lands. 

The Receiver appeared as: Ist’ respondent 
and opposed the petitions. 

The power of appointment under section 


15 of the Act was not directly in 
question; but it would’ presumably stand 
on the same footing as his power of 


submitting registers under section 5; and 
ihe Receiver in fact seems to have claimed 
the full' powers of' a proprietor under the 
Act. 

The Sub-Judge’s order is not altogether 
easy to understand, and paragraph 9 
is incomprehensible. But he seems to have 
interpreted Exhibits B and C as implying 
that every action of the Receiver (except in 
the way of granting casual leave) should 
receive the assent of the Court: and he 
declares that the  Receiver's action in the 
two instances brought to notice was null'and 
void for want of the previous sanction. of 
the Court. 


The correctness of the interpretation of 
Exhibits B and C is a minor matter. We 
should certainly not interpret them.in: that 
way ourselves, and the: difficulties in the 
way of management under such restrictions 
are obvious, especially if, as seems to be 
intended, assent means prior assent. But 
it is for the Court to say how: it will exercise 
the power of control reserved to it by the 
appointment order, and it was the duty of 
the Receiver to obey. It was in this view, 
thata Bench of this-Court, of which one of 
us was a member, rejected a revisión petition 
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presented by the Receiver, against this order 
(vide Exhibit X). - ^ 

What then was the effect of the order, 
Exhibit IX, on the Receiver’s position as 


“a proprietor” under the Act? It seems 


to us that he still remained as he had been. 


before, "a person in lawful management of 
the Estate": and, therefore, classed asa 
“proprietor.” The purport of the order has 
already been indicated. It does not contain 
& prohibition in terms of all unauthorized 
actions: andfeven if it be taken that the 
opinion expressed was meant to be 
binding on the Receiver, it merely amounts 
to this. The- Receiver was simply saddled 
with the duty of obtaining the assent of 
the Court to his every action, a very 
difficult but not absolutely impossible posi- 
tion. : 

We are now ina position to consider the 
legality of the Collector's order, Exhibit 
VIII, dated 20th June 1910, which it is 
sought toset aside as illegal. This order 
holds in effect that the Sub-Judge and not 
the Receiver is entitled to exercise the 
powers of a “proprietor” under Act II of 
1894, and it directs that in future notices 
for nominations under the Act should be 
issued to the Sub-Court only, thus treating 
the Court as a “proprietor.” There are 
many objections to such a course, as pointed 
out by the Subordinate Judge, and it seems 
tous that the Court cannot be deemed to 
be the “person in lawful management”, for 
it only exercises control over the estate by 
the - appointment of a Receiver and until 
such appointment is .unable to exercise 
any ‘powers of management (Order XL 
of the Civil Procedure:Code). -The order 
‘also cancels an order of thé Head Assistant 
Collector accepting nominations to the same 
3 karnamships by certain claimants to 
the éstate. With this position we have no 
concern. : 

The order in so far as itaffects the 
position of the Receiver is entirely illegal, 
and the decree of the Subordinate Court 
setting it aside appears to be justified and 
should be-tonfirmed. prts 

The ‘decisions óf both the lower Courts 
on the 6th issie-appear to be correct. 
` We dismiss these three appéals and memo- 
randa of objections with costs. 

i e Appeals dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
J . COURT. z 
Seconp Civiu Appear, No. 452 or 1913. 
July-13, 1915. 

Present: —Mv. Kanhaiya Lal, A. J. C. 
DHAMSA BAKHSH SINGH —Prarytipy 
— APPELLANT 
versus 

JAGMOHAN SINGH - DEFENDANT 


— RESPONDENT. 

Will, tnterpretation of—Construction of document— 
Court, duty of—Hindu widow, Will dy, legality of— 
Reversioner, affirmation by, when , validates Will by 
Hindu widow. 

A Court is bound to give effect to every word of 
a Will without change or rejection, provided 
effect can be given to it not inconsistent with tho 
general intent of the whole Will taken together, 
but if that cannot be done, the general intent 
has to be pursued, though it may involve tho 
rejection or transposition of a particular superfluous 
or misplaced word. [p. 210, col. 2.] 

Where a Will, after reciting the property of 
which the testator was the owner, declared that 
the legatee should be in possession aud occupation 
of the former's ontire property, “moveable and 
immoveable aforementioned, which is or may 
herenfter be in my possession": 

Held, that the Will covered the property in which 
the testator had a reversionary interest on tho 
date of the bequest and which he afterwards 
inherited, although in his life-time he did not tuko 
any steps to acquire its possession. [p. 211, col. 1.] 

A Will by a Hindu widow is absolutely void, and 
no affirmation by a reversioner, unless it amounts 
to arenunciation by him of his reversionary interest, 
can validate it. [p. 211, col. 2.] 

Vishvanath Sadashiv v. Narayan Ballal, 5 Bom. L. 
R. 314 and Gadadhar Bhat v. Chandrabhagabai, 17 B. 
690, referred to. 


Appeal from tbe decree of the Snbordinate 
Judge, Sultanpur, dated the 20th June 
1913, upholding the order of the Additional 
Munsif, Sultanpur, dated the 4th April 1913, 


Pandit Brij Narain Chakbast, for the 
Appellant. 

Babu Bisheshwar Nath Srivastava, for the 
Respondent, 


^ JUDGMENT.—The dispute in this 
case relates to certain property, which 
originally belonged to two brothers named 
Gajadhar Singh and Sripal Singh. Gajadhar 
Singh died in 1871, leaving a widow 
Musammat Phulmani. The Courts below 
found that  Gajadhar Singh and Sripal 
Singh lived separately. The half share 
of Gajadhar Singh, therefore, devolved on 
his widow Phulmani. Her name was not, 
however, entered in the revenue papers. 
Aéknowlédging Musammat Phulmani to be 
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the owner of half the property, Sripal 
Singh executed a deed formally declar- 
ing Musammat Phalmani to be the owner 
of that half with full power of alienation. 
He bequeathed the remainder in favour 
of the same lady, giving her an absolute 
and transferable right. He died in 
September 1905. Musammat Phulmani died 
in July 1909. She bequeathed her entire 
property to a relation of hers named 
Dhamsa Bakhsh Singh. Musammat 
Phulmani had a life-interest in the estate 
of her husband, and the document executed by 
Sripal Singh, acknowledging her title, could 
not enlarge her rights. The Courts below, 
therefore, held that the bequest of Musammat 
Phulmani could only be enforced in regard 
to the half share which she obtained from 
Sripal Singh by bequest, and that the re- 
mainder, which she had inherited from her 
husband, should go to Behari Singh, who 
was the nearest reversioner of her husband 
alive at the date of her death. Behari Singh 
died in 1910, bequeathing the property of 
which he was then in possession ana 
that of which he might obtain possession 
thereafter to his nephew Jagmohan Singh. 
The Courts below gave Jagmohan Singh 
a decree in respect of that half share. 

The learned Counsel for Dhamsa Bakhsh 
Singh has conceded that he is unable to 
impugn the finding of the Courts below in 
regard to the separation between Gajadhar 
Singh and Sripal Singh. His contention is 
that the bequest by Behari Singh in favour 
of Jagmohan Singh did not cover the prc- 
perty in which Behari Singh had a rever- 
sionary interest on the date of the bequest 
and which he inherited afterwards on the 
death of Musammat Phulmani. The bequest 
was made in 1900. After reciting the pro- 
perty of which Behari Singh was owner, the 
testator went on to say: “After my death 
Jagmohan Singh aforesaid shall be in 
possession and occupation of my entire 
zemind wi property entered in klewat, and 
the property, moveable and immoveable afore: 
mentioned, which is or may hereafter be 
in my possession and Jagmohan Singh 
shall have, generation after generation and 
descent after descent, power to make every 
kind of transfer like myself after my death, 
Jf any kinsman or person related to or 
connected with me out of my co-sharers 
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and heirs claims fhe property bequeathed, 
his claim should be considered futile by 
the officer of tise Court for the time being." 
The suggestion made on behalf of Jag- 
mohan Singh (?) is thatthe use of the word 
aforementioned” confined the bequest to 
the property previously specified in the 
deed of gift. But if that interpretation 
were adopted, the reference to the property. 
which might come into the possession of 
the testator after the date of the Will be-. 
comes out of place. In the preamble - the, 
testator refers to the zemendart property 
standing recorded in his name in the khe- 
wat and to the other property including a. 
house, cattle, ornaments, grain, 2ash and. 
the like of which he was in possession. 
It is alleged that the: property bequeathed 
by him or any portion thereof was out of 
his possession, and the word "aforementioned" 
(mazkur-us-sadar) can only be regarded as 
qualifying the properly specified and not as. 
defining that of which he might obtain 
possession thereafter. By the Will the. 
testator intended to bequeath his entire 
property, moveable and immoveable, and the 
words “ya ayanda ho" indicate that he want- 
ed to include what he might acquire there- 
after. A Court is bound to give effect to 
every word of the Will without change or 
rejection, provided an effect can be given, 
to it not inconsistent with the general 
intent of the whole Will taken together, 
put if that cannot be done, the general 
intent has to be pursued, though it may 
involve the rejection or transposition, of a 
particular superfluous or misplaced word. 
“The Will,” says Williams, “must be most, 
favourably and benignly expounded to pursue, 
if possible, the intention of the testator. 
To effectuate, therefore, the clear intention, 
as apparent upon the whole Will, clerical 
errors may be corrected, and words and 
limitations may be transposed, supplied or 
rejected. But the rule is, that words ina 
Will are not to be rejected or suppliet, 
unless there cannot be any rational con- 
struction of the wordsas they stand, or the 
rejection or insertion is necessary to carry 
out the manifest intention of the Will” 
(William's Executors and Administrators, 
10th Edition, Vol. 1, pages 837, 839). Dealing 
with this matter, Jarman says, “Where a 
testator used the words, ‘I declare again 
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tbat I leave ‘everything I die possessed of to 
my dearest mother, for her& entire and sole 
use and benefit as stated above, the words 
.'as stated above” were held not to limit the 
subject of the’ bequest, but to mean that the 
gift was for the sole use, so that the words 
were superfluous” (Jarman on Wills, 6th 
Edition, Volume JI, page 690). “The ‘Word 
‘such’,” he goes on, "is Sometimes used as a 
Paterentia] expression meaning ‘as aforesaid,’ 
“sometimes to refer to what follows after. It 
frequently. happens that the word ‘such’ is 
inaccurately used, and must be either rejected 
or modified, in order to carry out the inten- 
tion of the testator. Thus, in Howgrave v. 
, Cartier (1) there was a limitation to children 
who attained twenty-one, with a gift over if 
there should be no ‘seh? children or they 
should dié before any of them attained 
twenty-one; the word ‘such’ was rejected as 
senseless” (Ibid., page 690). The same 
‘principle is embodied in sections 69 and 72 
of the Indian Succession Act, which lay down 
that the meaning of any Are in a Will is 
to be collected from the entire instrument 
and that no , part of a Will is to be rejected 
as destitute of meaning, if it is possible to 
put a reasonable construction upon it. Sec- 
tion, 6t of thə Act similarly declares that 
where any word material to the full , expres- 
sion of the meaning has been omitted it may 
be supplied by the context. The words 
‘ya ayanda ho’ qualify the words jaedad 
mongula wa ghuir mangqula in the same way 
as the words 'mazkur-us-sadar jo mere qabze 
men ka?” which precede. The Will, therefore, 
covers the entire property, which the testator 
held at the time of his death. 

It is immaterial that he did not in his life- 
time take any steps to acquire possession. 
He was examined in the mutation proceedings 
instituted by Dhamsa Bakhsh Singh on the 
death of Musammat Phulmani. He did not 
then set up any rights to the property of 
Gajadhar Singh. There is nothing, however, 
to show that he was aware of any bequest 
made by Musammat Phulmani in favour 
of Dhamsa Bakhsh Singh’ or that he affirmed 
it, knowing how it affected his rights. It 
is possibla that Behari Singh may have 


thought that Sripal Singh was the full 
ewner of the property on the death of 
Gajadhar Singh and had a right to 


(1) G. Copar 66; 18 R. R 142; 
R, 409, 
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bequeath it to Musammat Phulmani. A Will 
by a Hindu widow is, moreover, absolutely 
void [Viskvanath Sadashiv v. Narayan 
Ballal (2), and Qadadhar Bhat v 
Chandrabhagabat (3)] and no affirmation by 
a  reversioner, unless it amounts to a 


‘renunciation by him of his reversionary 


interest, can validate it. 
The appeal fails and is dismissed with 
costs. ` 
Appeal dismissed, 


(2) 5 Bom. L. R. 314. 
(8) 17 B. 690. 


MADRAS HIGH COURT. 
Cryin Appeans Nos, 328 AND 355 
or 1913. 

November 19, 1915. 
Present:—Sir John Wallis, Kr., Chief J ustice, 
and Mr. Justice Seshagiri Aiyar. 

In Arrear No. 328 or 1913 . 
T. SITHARAM CHETTY—Puaintire No. 2 
— APPELLANT 
. versus 
Sin S. SUBRAMANIA AIYER AND OTHERS— 
PramrIEF No. 1 AND DgrENDANTS— 
RESPONDENTS. 

Ix ApPEAL No. 355 or 1913 
THOTTA V. RAMANUJAM CHETTY and 
ormEzRs—DzxrzmDaxTS Nos. 1 to 5— 
APPELLANTS 
versus 
Sm S. SUBRAM ANTA IYER AND oTHERS— 
PramTIFES AND Derenpants Nos. 6 To 14— 
RESPONDENTS. 

Religious Endowments Act (XX of 1803), ss, 7, 12 
— Temple Committee, powers of —Civil Court, juris. 
diction of, to frame scheme—Interpretation of Statute 
—Subject, right—Regulation VII’ of 1817 Civil Proce. 
dure Code (Act V of 1908), s. 92. 

A Civil Court, while framing a schome under 
section 92 of the Code of Givil Procedure 
for the management of a temple under the control 
of a Temple Committee, interposed between the 
trustees and the Temple Committee a body of 
persons called the Board of Control to supervise 
the work of the trustees: 

Held, that the appointment of the Board of Control 
was an undue restriction of the powers of the Temple 
Committees and that the Civi! Court had no jurisdic- 
tion to do it. [p. 216, col. 1; p. 222, col. 1.] 

A Civil Court has jurisdiction to frame ‘a 
scheme for the management of a temple con- 
trolled by & Temple Committee appointed under 
Act XX of 1863. [p. 216, col. 1; p. 222, col 1.] 

Per Wallis, Q. J. --There is nothing in Act XX of 
1868 empowering a Court toframe & scheme for 
the management of temple affairs. [p. 214, col. 1.] © 

Karedla Vijayaraghava Perumalayya Naidu v. 
Vemayarapu Sitaramayya, 26 M. 361; followed, 
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. Tt is the intention of the Legislature that the exten- 
sive powers conferred onthe Board of Revenue under 
Regulation VII of 1817 should be exercised by a 
Temple Cominittee and a Court should be very slow 
‘to construe the Religions Endowments Act in such a 
mannér as to impede the due exercise of those 
powers. [p, 214, col. 1.] 

Sonthalva v, Manjanna Shetty, 7 Ind, Cas. 754: 8 M. 
b. T. 218; 84 M. 1; (1910) M. W. N. 608; 20 M. L. J. 
B14, dissented from. 

Raghunandan Ramanuja Das v. Bibhuti Bhushan 
Mukerjee, 12 Ind. Cas. 147; 89 C. 804; Doe v. Godwin, 
1 Dowl. & R. 259; Anuntanarayana Ayyar v. Kuttalam 
Pillai, 22 M. 481; 9 M. L; J, 203; Reynell v. Lewis, 8 
Baihw. Cas. 351; 16 L. J. Ex. 25; 15.M..& W. 517 at p. 
526; 10 Jur, 1097; 153 E. R. 954; 71 R. R. 761, referred 

- to. ` ang 

A Court cannot interfere with the statntory 

powers conferred upon the members of & Committee 
soaş to deprive them of their statutory functions, 
althongh it might frame a schemo conditional on 
Pei sanction being obtained for it.  [p. 215, 
col. 2. ' 
_ Attorney General” v, Governors of the Foundling 
Hospital, 2 Ves. (Jur) 42; 4 Bro. C. C, 165:3 FR. 
R. 514: In re Shrewsbury Grammer School, 1 Mao. & 
“G, 324; 41 E. R. 1290; 1 H, & Tw. 401; 19 L. J Ch. 287; 
14 Jur. 259; 84 R. R. 75, referred to. 

Per Seshagiri Aiyar, J.—Moffusil Courts are Courts 
both of law and equity and they exercise jurisdic- 
tion over religious nnd charitable institutions 
in the eame way as Courts of Chancery’ do in 
England. [p. 218, col. KI - 

Rajah Muttu Ramalinga Setupati v Perianayogum 

Pillai, 1 I. A. 209 at p. 232; Attorney-General v. 
Brodie, 4 M. I. A. 190: 6 Moo. P. 0.12; 11 Jur. 137; 
1 Sar. P. C. J. 325; 15 E. R.-671; Mayor of Lyons v. 
Hast India Company, 1M. Y. A 175; | Sax. P. C. J. 
107; 18 E. R. 66; 1 Moo. P. C. 175; 8 State Tr. (x. s.) 
647; 43 E.R. 27: Maharanee_Shibessouree Debia v. 
AMothooranath Acharjo, 18 M.LA 270; 13 W.R. (P. C.) 
18; 2 Ruth. P. C. J. 300; 2 Sar. P. C.J. 528; 20 E. R. 
552; Philips v. Bury, (1788) 2 T. R. 346 at p. 352; 100 
E. R. 186; Green v. Rutherforth, 1 Vesey Senior) 462; 
27 E. B. 1144: Aorney-General v. Governors of 
Christ's Hospital, (1896) 1 Ch. 879 at p. 888; 65 L. J. 
Ch. 646; 74 L. T. 96; 44. W., R. 879; 60 J. P. 246; In ve 
Endowed Schools Act, 1869, Im re Christ's Hospital, 
15 A. C. 172; Clephane v. Lord Provost ete. 
Edinburgh, L. Ra 1 Scotch Appeals 417; Attorney- 
General v. Dedham School, (1857) 23 Beav. 350; 
26 L: J. Ch. 497; 8 Jur. (x. s.) 825: 5 W: R. 395; 
53 E. R. 138; 113 R, R. 169; Attorney: General v. Divie, 
:18 Vesey (Junior) 519; 83 E. R. 388, referred to. 
. A Court has the power to administer a charit. 
able or religious trust provided it does not unduly 
interfere with the visitor or the statutory body. Up. 
218, col. 2.] 

Stevens v. Chown, Stevens v. Olark; (1901) 1 Ch. D. 
894, 70 L. J. Oh. 571; 84 L, T. 796; 49 W. R. 460; 65 J. 
F? 470 followed. i 
. There is a general right possessed by a subject 
to ask a Court's assistance to seb right abuses and 
to have a scheme framed independent of the 
Statute. [p. 219, col. 1.] 

Karuppa v. Arumuga, 5 M. 383; Pandara Sannadhi 
v. Kandasami Tambiran, 10 M. 375: Subbayya v. 
Krishna, 14 M. 186: 1 M. L. J. 95; Rengasami Naicken 
v. Faiadappa Naicken 17 M. 462 atp. 466; Srinivasa 
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` Rajahmundry v. Susurla Venkateswarlu, 81 M 


ine 


. 
Charior v. Raghara Chariar, 28 M. 28; 7 M. L J, 
281; Radhabaiv. Chimnajt bin Ramji Sali, 3 B. 27, 
referred to. " 

It is nob intended in Regulation VII of 1817 to give 
larger powers to & Temple Committee than those 
possessed by the Board of Revenue and the Com. 
mitteo should not concern itself with the internal 
management of the institution. (p. 22], col. 1.] 

Section I4 of Act XX of 18€3 gives only a 
general remedy to the public. The right of suit 
under the Act has been purposely restricted because 
the generalright of the subject under the Code of 
Civil Procedure was not intended tobe interfered 
with. The remedies are -cumulative and not 
exhaustive. [p. 221, col. 2.] 

Ponnambala Mudaliyar v. Varaguna, Rama Pandia 
Chinnatanbdiar, | M. H. C. R. 117; Kassyvassy Kristia 
Patter v. Pancala Shangaranat Josser, S. D. A. of t858 
page 39; Thiruvengadatha Aiyangar v. Ponnappa- 
tyangar, 25 Ind. Cas. 965; 28 M. L, J. 209; Bheeme 


Raut v. Durga Prosad Singh, 16 Ind. Cas. 908; 17 C. L, | 
Shrivan | 


J. 183; 40 C. 323; Venkatesa Nayudu v. 
Shatagopa, 7 M. H.C. R. 77; Panduranga v. Nagappa, 
12 M. 866; Senkaramurthi Mudaliar v. Chidambara 


Vadan, 17 M. 148; Seshadri Ayyangar v. Natavajo | 


Ayyur, 21 M. 179; Pattikadan Ummaru v. Emperor, 26 
M. 242; 2 Weir. 468; Chairman, Municipal Council of 
111; 
3 M.L. T 241; Ramanathan Chettiar v. Saminatha 
Aiyor, 14 Tnd. Cas 520; 23 M. L. J. 278, 12 M. L. T. 
155, referred to. 

A Civil Court alone has  powerto frame a 
scheme and its jurisdiction is not taken away by the 
creation of Temple Committees, jp. 222, col. 1 J ; 


Appeals against the decree of tbe Court. 
of the Subordinate Judge of Trichinopoly in 
Original Suit No. 25 of 1912. 


FACTS.- The Dharma Rakshana Sabha, 
presided over by Sir S. Subramania Aiyar, 
Hetired Judge of the Madras High Court 
as the lst plaintiff and Mr. T. Seetharama 
Chetty of Messrs. Moses and Co., brought 
a suit in the Sub-Court, Trichinopoly, for a. 
scheme to -prevent maladministration in the 
temple of Sri-Rangadhaswami at Sriran:| 
gam. The Sub-Judge held thatthe statutory 
functions of the Temple Committee should not 
be interfered with, but he appointed a Board 
of Control to supervise the work of the 
Trustees, and interposed the Board between. 
the Trustees and the Temple ‘Committee. 
Against this decree an appeal was filed in 
the High Court on the following grounds :— 

(1) That the Civil Court has no power to 
appoint a body independent both of tho. 
Temple Committee and the Trustees. 

(2) That the management of theSrirangam 
Temple having been at first handed oyer to a 
hereditary trustee, section 3 and not section 
4 of Act XX of 1863 is applicable. 


(3) That the Cavil Court has no jurisdic: 


t 
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», 
tion to frame a scheme under section 92 
of the Code of Civil Procedure to administer 
the affairs of a temple uler the control 
of a Temple Committee under Act XX of 
1863. 
Ix A. S. No. 355 of 1913 

Mr. S. T. Sreenivasa Gopalachuriar, for the 
Appellant. _ 

Messrs. TT. V. Venkatarama Atyur, P. R. 
Ganapathi Asyur and C. Padmanabha Atyangar, 
for the Respondents. 

In A. S. No. 328 or 1913 

Mr. 7T. Rangachariar, for the Appellants, 

Messrs. S. T. Sreenivasa Gopalachartar, T. 
V. Venkatarama Atyar, V. C. Seshachariar, 
P. B. Ganapathi diyar, K. S. Ramabhadra 
Aiyar, T. Narasimha Atyangar, V. Viswa- 
nadha Sastri, C. Sreenivasa Murthi Aiyar, C. 


Padamabha Aiyangar, N. S. Rangarama Aiyan-- 


gar and O. Rajagopala Atyangar, for the Re- 
spondents. 

These appeals and the memoranda of 
objections filed bythe4thand 7th Respondents 
in Appeal No. 328 of 1913 and by the Ist 

- Respondent in Appeal No. 355 of 1913 coming 
on for hearing on Ist, 4th, 5th, 6th and 7th 
October 1915 and having stood over for 
consideration till the Lith October 1915, the 
Court delivered the following 


JUDGMENT, 

WaLLIis C. J.— These are appeals from a 
decree of the Subordinate Judge of Trichi- 
nopoly framing a scheme forthe management 
of the temples at Srirangam. The case is 
one of great importance, because this is 
admittedly the first time a scheme has beeu 
framed under what is now sestion 92 of the 
Civil Procedure Code for a temple subject to 
a Temple Committee under Act XX of 1863. 
In the lower Court all parties appear to 
have been willing that a scheme should be 
framed, but:on appeal objection has been 
taken on behalf of the Committee to the 
scheme approved by the Court, on the ground 
that it is not open to the Court to frame a 
scheme of this sort interfering with the 
statutory management - of the Temple 
Committee. It will be convenient in the first 
place to consider the position of the Temple 
Committee under the Statute, more especially 
as the Sübordinate Judge in approving of 
the introduction of a new governing body 
known as the Board of Control has been 
influenced by the fact that in his view the 
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powers of the Temple Committee are of a 
very restricted character. Prior to Regulation 
YII of 1817, the British Government and 
the Hindu Rulers before them had exercised 
powers of a visitatorial character over such 
foundations. See Rajah Muttu Ramalinga 
Setupati v. Pertanayagum Pillai (1). Under 
that Regulation, which was framed for the 
due appropriation of the rents and produce 
of ‘lands granted for the support of Hindu 
temples, etc., certain statutory powers and 
duties were conferred upon the Board cf 
Revenue. Under section 2 they were 
charged with a general superintendence of 
all endowments in land or money granted 
for the support of Hindn temples. Under 
sections 3 and 5 a duty was imposed on 
them of seeing that the endowments are 
appropriated to the purposes for which 
they were granted and to the repairs 
of the buildings, and under section 4 they 
were empowered to dispose of buildings 
which could not be repaired. Sections 7 to 
l: provide for enquiries and reports to the 
Board by its local agents. Sections 11 to 
l4 are important. Under section ll the 
local agents are to report to the Board all 
vacancies in the office of trustees, managers 
or superintendents, whether these officers are 
hereditary or have been in the nomination of 
Government, and in the latter case to recom- 
mend fit and proper persons for the approval 
and confirmation of the Board. On the receipt 
of the report under section 12, section 18 
requires the Board either to appoint the 
persoos so nominated or “to make auch 


* other provision for the trust, management 


or superintendence as may seem to them right 
and fit with reference to the nature and 
conditions of the endowment” alter obtaining 
any further information they may require. 
The Board actively exercised all these powers 
until the year 1841 or 1842 when, in 
deference to strong objections which were 
taken to this course by certain persons in 
England, the Boatd were ordered to withdraw 
as far as possible from the active management 
of Hindu temples. No alteration, however, 
was made at the time in their statutory 
powers and duties under the Regulation and 
it was not until the passing of Act 
XX of 1863 that the situation was 
regularised and the powers exercised by 
(1) 11. A. 209 nt y. 232, 
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the Board under the Regulation were 
transferred to Temple Committees constituted 
under that Act in thecaseof temples in which 
the nomination of the trustee, manager or 
superintendent thereof atthe time of the 
passing of this Act (1&63) was vested in 
'or subject to thé confirmation of Government. 
" This is the effect of section 3 and sections 7 
to 12 of the Act, sections 4 to 6 dealing 
with’ cases in which the right of appointment 
was not vested in Government. Section 13 
imposes upon all trustees, managers 
‘and superintendents the duty of keeping 
accounts and empowers and requires the 
Temple Committees to require the 
production of such accounts at least once 
a year. Lastly sections 14 and 18 provide 
- for the institution with the preliminary leave 
of the Court of suits by persons -interested 
against trustees, managers or superintend. 
ents or membersof the Temple Committees 
for any misfeasance, breach of trust or 
neglect cf duty, and empower the Courts 
to direct specific performance of any act 
and to award damages, and to remove the 
trustee, manager, or superintendent. These 
sections do not empower the Court to frame 
a scheme for the management of the 
temple affairs, Karedla Vijayaraghava Pera- 
malayya Naidu v. Vemavarapu Sttaramayya(2) 


. Ib was, in my opinion, clearly the 
intention of the Legislature that the 
extensive powers conferred | on the 
Board of Revenue should be exercised 


thereafter by the Temple Committees’ and I 
think the Court should be very slow to 
construe the Act in such a manner as to 
impede the due exercise of these powers, 
Iam, therefore, with great respect unable 
‘to agree with the decision in Santhalva v. 
Manjanna Shetty. (3), which was cited as 
showing the necessity for a schema and 
which decides, if 1 rightly understand it, 
that tbe powers of the Committee are 
suspended by the occurrence of a vacancy 
among its members. No authority is cited 
in judgments in support of this view and 
the decision has been dissented from in 
Raghunandun Ramanuja Das v. Bibhuti 
Bhushan Mukerjee (4) on the authority 


! 26 M, 361. 
A 7 Ind, Cas. 754, 84 M. 1; 8 M. L. T. 218; (1910) 
M. W. N. 608; 20 M. L. J. 814. 
(4) 12 Ind, Cas. 147; 89 C. 804. 
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of an English case, Doe v. Godwin (5), which 
is directly in point. This also appears to 
me not to bein accordance with the 
principles laid down in Anantanarayana 
Ayyar v. Kuttalam Pillai (6) as to the Com- 
mittee being governed by the rules ap- 
plicable to corporations. The term “Com- 
mittee,” said Pollock, C. B., in Reynell y. 
Lewis (7), “means an individual or body to 
which others have delegated a particular 
duty,” and I cat see no reason why the 
remaining members constituting a majority 
should not be able to act during a vacancy. 
In the absence of any decisive authority 
the other way the argument ab /nconvenientt 
is, in my opinion, sufficient to show: that 
such must have been the intention of the 
Legislature. ‘ 
Further, with reference to the numerous 
Gecisions. of this Court relating to the 
powers of the Committee to which Mr. 
Ganapathy Iyer has called our attention 
in the course of his exhaustive argument 
as showing the necessity for a scheme, I 
cannot help saying with great respect that 
some of these decisions appear to me to- 
fetter the Committee unduly, and I think 
that the able judgment of Davies, J., in 
Seshadri Ayyangar v. Nataraja Ayyar (8) 
with which Collins, C. J., agreed in the main 
ard therecent decisicns in Venkatachala Pillai 
v. Talug) Board, Saidapet (9) and Thiru- 
vengadatha Atyangar v. Ponnappatyangar 
(10) are more in ccnformity with the terms 
of the Act and the intention of the 
Legislature. f 


-` It is necessary to consider one of these 


decisions more particularly, as the contention 
has been raised for the Ist plaintiff that 
the Temple Committee has no power over 
the Srirangam Devasthanam, because at 
the coming into force of the Act of 1883, 
one of the trustees underan arrangement 
made by the Board of Revenue had become 
hereditary as held in Ganapathi Ayyar v. 


(5) 1 Dowl & R. 259. 

(6) 22 M. 481; 9 M. L. J. 208. 

(7) 15 M. & W. 617 at p. 626; 3 Railw. Cas. 351; 16 
L, J. Ex. 25; 10 Jur. 1097; 153 E R. 954; TI'R. R. 751. > 

(8) 21 M. 179. 

(9) 10 Ind, Cas, 801; 34 M. 375; (1911) 1 M. W. N. 
204; 21 M. L. J. 306. ' 

(10) 25 Ind. Cas, 965; 28 M. L. J. 209, 
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Sri Vedavyasa Alasinga Bh&itar (11). That one 
trusteeship is hereditary is no doubt ns 
judicata as between the Comittee and the 
' hereditary trustee -by reason of that decision. 
Mr. T. V. Venkatrama Aiyar who appeared 
for the Commiiteo stated that there is 
evidence to show that the Board never 
appointed any hereditary trustee and alleged 
that they had no power to do so in the 
exercise of the statutory: authority under 
section 13 of the Regulation. This was 
apparently the opinion of Sir. Charles 
Turner in Appasami v. Nagappa (12), though 
the opposite view was taken in Venkatesa 
Nayudu v. &hrivan Shatagcpa (13) and 
followed in Ganapathi Ayyar v. Srt Vedavyasa 
Alasinga Bhattar(11). As to this I will merely 
observe that Sheik Davud Saiba v. Hussein 
‘Saiba (14) is no authcrity for the proposition 
Tor which itis cited in Ganapathi Ayyar v. Sri 
Vedavyasa Alasinga Bhcttar(11) and Santhalva 
v..Manjanna Shelty (3) that where the 
Board made one ofthe trusteeships hereditary, 
it deprived itself of authority to appoint 
additional trustees. The immediate questicn 
here is whether this  Devasthanam is 
subject to the Temple Committee. It was 
not questioned in Seshadri Ayyangar v. Nata- 
raja Ayyar ` (£) and Ganapathi Ayyar v. 
‘Sri Vedayasa Alasinga Bhattar (11), that it is 
So subject, and it is admitted by the 
Ist plaintiff in his plaint in the present 
case. Further, it is, I think, clear that 
sections 3 and 4 of the Act of 19863 were 
introduced io ccver all classes of cases, 
and even assuming that in 1863 one of 
the trustees was hereditary and- the other 
two were.nominated by the Temple Com- 
mittee, I thirtk the case comes under 
clause 3 rather than under clause 4. In 
any other view I should feel bound to 
consider whether the decision in Ganapathi 
Ayyar v..Sri Vedavyasa Alasinga Bhattar (11) 
can be supported. 

This objection being overruled, we have 
next to consider whether it is competent and 
desirable thatthe scheme framed by the 
Subordinate Judge should be approved 
with or without modifications. Now as to 


(11) 29M. 534; 16 M. L. J. 485; 1 M. L. T. 127. 
(12) 7 M. 499 at p. 509; 

; (18) TM. H. C. R. 77. 
(14) 17 M. 212; 4 M. L. J. 48. 
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this I take it the Court cannot interfere 
with tke statutory powers conferred upon 
the members of the Committee so as to 
deprive them of their statutcry functions 
[see Attorney-General v. Governors of the Found- 
bing Hospital (15)], although following the 
practice of the Court of Chancery it might 
frame a scheme conditional on legislative 
sanction being obtained for it, as to which 
see In re Shrewsbury Grammar School (16). 
The decision in Attorney-General v. Wuygges- 
ton’s Hospital (17) which appeared to go 
further was disapproved in Attorney-General 
v. Payne (18) In my opinion, the 
most helpful authority cited before us was 
the judgment of Chitty, J., in Atto: ney- General 
v. Governors of Christ’s Hospital (19). The 
learned Judge observed: “I prefer to state 
my own opinion broadly. I hold that it is 
beyond the jurisdiction of the ‘Court to 
sanction the Attorney:General's scheme in 
the face ofthe opposition of the existing 
governing body. Their title is founded on 
Royal Charter, and is established by Act cf 
Parliament. To whatever lengths the Court 
m&y have gone, it has never assumed 
legislative authority; it has never by a stroke 
of the pen at one and the same time revoked 
a Royal Charter and repealed an Act of 
Parliament. It has never ousted from its 
rights of administering the charitable trusts 
such a body as the present governors against 
their will, and that, too, in a case where no- 
breach of trust is charged. There is no 
authority in the books for any such proposi- 
tion. Yet such is the proposition which 
underlies the Attorney-General’s scheme. I 
consider that I am not at liberty to deprive 
the existing governing body of their right 
of control over the income of the funds 
vested in them, either permanently, as pro- 
posed by the scheme, or temporarily, as 
suggested by the Attorney-General in his 
reply. Ina word, I cannot, under guise of 
executing the trusts cypres, upset the con- 
stitution of the present governing body, or, 
by transferring their powers and duties of 


(15) 2 Ves. (Jun ) 42;30 E. R. 514;4 Bro. C. C. 165. 

(1€) 1 Mac. & G. 324; 41 E. R. 1200; 1 H. & Tw, 
401; 19 L. J. Ch. 287; 14 Jur. 259; 84 R. R. 75. 

(17) 12 Beav. 118; 50 E. R. 1003; 85 R. R. 40. 

(18) (1859) 27 Beav. 168; 54 E. R. 65; 122 R. R. 357. 

(19) (1896) 1 Oh. 879 nt p. 888; 65 L. J. Ch. 646; 
74 L. T. 96; 44 W. R. 379; 60 J. P. 246. 
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admininistering the trusts to another body, 
reduce them to the position of being bare 
trustees of the funds vested in them. To 
establish such a scheme as that submitted 
by the Attorney-General, nothing less than 
Act of Parliament will suffice.” 


That case, however, does not go so faras to 
decide thatthe Court cannot frame any 
scheme at all for a charity under statutory 
managementon the contrary,. although as 
observed in the judgment no case of breach 
of trust or maladministration of any kind 
was suggested by the Att.rney-General 
against the governing body, and there was no 
case of failure of the trusts or of the charit- 
able objects of the endowments, the learned 
Judge, whilst rejecting the Attorney-General's 
scheme, still held himself at liberty to sanc- 
tion the scheme submitted by the governors 
themselves proposing certain alterations to 
meet the altered circumstances of the time. 
Following that decision, I think we are 
entitled in the present case to come to the 
assistance of the Committee and to introduce 
certain changes which, under the decisions 
it is not now open to the Committee to 
introduce and which are admitted by them 
to be desirable. ‘Further than this I do not 
feel justified in going. g 


The result is that the management will 
remain in the trustees subject to tbe 
statutory superintendence of the Temple 
Committee and the proposed Board of Control 
must go.. As regards the number of the 
trustees we think we may enable the Com- 
mittęe to do that which under the decision 
in Ganapathi Ayyar v. ru Vedavyasa Alasinga 
Bhattar (11) they can no longer do of them- 
selves viz., to appoint two additional trustees, 
but the nomination must bein the Committee 
pursuant to the Statute. We may also 
provide that in future trustees shall hold 
- office for 5 years. This, it is admitted, 
is one of the most urgent reforms, and 
the competency of the Committe to introduce 
it of themselves has been questioned. The 
proposed treasurer must also be disallowed 
as an independent officer but we think it 
desirable that a paid officer of the trustees 
should be appointed to perform duties 
similar to those assigned to the treasurer 
but under the trustees. As regards finance 
we think it should be the duty of the trustees 
to prepare a budget annually and submit 
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it to the Committed under whose superintend- 
ence they are. We also think an audit should 
be insisted on., It has been arranged that 
the lst plaintiff should submit a revised 
scheme or schemes on these lines in one 
month. There will be no order as to costs in 
this Court. 

SESHAGIRI Alyar, J.—I agree with my 
Lord. Ifl travel over the same ground in 
my judgment, it is because ‘the points 
raised in appeal: are of far-reaching con- 
sequences. ` 


Two questions have been raised affecting, 
to a great extent, the jurisdiction of the 
Civil Courts. Mr. Venkatrama Aiyar on | 
behalf of the Committee broadly contended 
at the outset that the scheme sanctioned 
by the Subordinate Judge was within the 
powers of the Trichinopoly Temple Committee 
and. that consequently it is ultra vires of 
the Civil Courts to frame a scheme. A 
somewhat modified contention was advanced 
at a later stage, that all the provisions 
in the scheme which interfered with the 
statutory powers of the Committee should . 
be deleted. Mr. Rangachariar was prepared 
to support the Committee’s contentions only 
to this extent. On the other hand Mr. 
Ganapathi Aiyar on behalf of the Dharma 
Rakshana Sabha argued that the Trichinopoly 
Temple Committee had no jurisdiction over 
the Srirangam Temple, as at the time of 
the passing of Act XX of 1863, there was 
a hereditary trustee. This contentior, if 
accepted, would leave the Courts unfettered 
regarding the settlement of a scheme. It is 
necessary to give a ruling on these pre- 
liminary points before considering the merits 
of the case. 


I sball first deal with Mr. Ganapathi 
Aiyar’s contention. I agree with him that 
the expression “the nomination of the trustee, 
manager or superintendent thereof" in sec- 
tion 3 includes the entire body of trustees, 
managers or superintendents [see Perry v. 
Jackson(20) |. But it is doubtful whether it was 
competent to the Board of Revenue under 
Regulation VII of 1817 to divest themselves 
of all responsibility for management by 
handing over the affairs of a Devasthanam 
to hereditary trustees. The language of 
section 13 of the Regulation, which conferg 


(20) 4 T. R. 516; 100 E. R. 1150. 
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general powers to adopt measures for 
carrying out the objects of the trust, must 
be restricted to the cases for which a 
report is to be called for finder the pre- 
ceding sections. However that may be, I 
feel no doubt that the Committee has 
jurisdiction over this temple. 
been numerous suits to which the Committee 
and the trustees were parties in which it 
was held that the temple was under the 
jurisdiction of the Temple Committee, e. g., 
Seshadri Aytyangar v. Nataraja Ayyar (8), 
` Ganapathi Ayyar v. Sri Vedavyasa Alasinga 
Bhattar (11), etc. These decisions are 
binding on the Committee and the trustees. 
The plaintiffs in the present case admit 
that the temple falls under section 3 of 
Act XX of 1863. They are not entitled 
to recede from that position. Moreover, 
the documents to which our attention was 
drawn show that only the right to select 
a trustee was given to the family of the 
Sthalathars, and that the selection was 
subject to the approval of the Board of 
Revenue. It cannot, therefore, be contended 
that. the Board of Revenue created a 
hereditary trustee’ over whose appointment 
they had no control. ‘If this question had 
been raised in proper time, evidence might 
have been forthcoming to show that the term 
hereditary has been loosely applied in this 
case. I agree with the learned Chief Justice 
that this temple comes under section 3 of Act 
XX of 1863 and that the Committee has 
jurisdiction over it. 

The question whether the aid of the Civil 
Courts can be. invoked to frame a scheme 
when a statutory body like the Temple 
Committee has the right of superintendence 
js a far more difficult one. 

There is no reliable data regarding the 
exereise of supervision by the ancient kings 
of the land over temples. The text on Narada 
which says © * * * * & * ao 198 
“that a king ‘can reduce to PRAET a 
sanyasin who is guilty of incontinence,” 
seems to suggest that over religious bodies 
and institutions, the king had a general 
power of supervision. Beyond this eryptieal 
saying, there seems to be vo authority 
regarding the jurisdiction of the ancient 
sovereigns over Hindu temples. When and 
at what stage the ancient sovereigns 
i exercised: superintendence over religious 
institutions, ibis not necessary to consider. 


There have, 
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In Rajah Muttu Ramalinga Setupatv/ v 
Perianayagum Pillai (1) the Judicial 
Committee say that such jurisdiction 
existed in ancient times. Consequently 
they very early came to the conclusion 
that the king as parens patrie should protect 
the religious institutions from malversation 
in the same way that he looked after the 
rights of bis lay subjects. Lord Brougham 
in Mayor of Lyons y. East India Company 


(21) says: “The jurisdiction of the Court, 
moreover, extends over all British 
subjects residing within the limits 


of theCharter, whetherin the British or native 
dominions, and this affords facilities for the 
execution of the charity under the Court's 
superintendence, which could not exist in 
any of the cases cited.” In Attorney: 
General v. Brodie (22), Lord Langdale pointed 
out. that the Supreme Court had an equit- 
able jurisdiction similar to and corresponding 
with the equitable jurisdiction exercised by, 
the Court of Chancery in England over 
charities. There is no doubt that the 
Mofussil Courts had similar powers, In 
Maharanee Shibessouree Debia | v. Mothooranath 
Acharjo (23), which was an appeal from a 
Mofussil Court, their Lordships of the 
Judicial Committee proceeded on the footing 
that Civil Courts had jurisdiction to see 
that temple funds were properly applied. 
Tt is clear from the Charter granted to 
the Hast India Company that they were 
authorised “to judge all persons belonging 
to the said Governor and Company or that 
should live under them ‘in all causes, whe- 
ther civil or criminal, according to the 
laws of the kingdom and to execute justice 
accordingly” (Charter of Charles II in 
1661). This authority was confirmed by the 
subsequent Charters. Their history is fully 
set out in Cowell’s Courts and Legislative 
authorities in India, and in Ilbert's Govern- 
ment of India. I do not propose to attempt a 
summary of the various Regulations here. 
Their purport is best expressed in section 
16 (c) of the Madras Civil Courts Act; 
In ease where no specific rule exists, the 
Courts shall act according to justice, equity 

(21) 1 M. L A. 178 at p. 296; 1 Sar. P, C. J. “107, 
18 E. R. 66 at p. 112; 1 Moo. P. C. 176; 3 State Tr, 
(x. s.) 647; 48 R. R. 97. 


(22) 4 M. I. A. 190; 6 Moo. P. C. 1811 J 
Sar. P. C. J..325; 18 E. R. 671. ; und 


(23) 13 M. I. A. 270; 13 W. R. (P. C.) 18; 2 Sut 
C.J 300; 2 Sar P. C. J. 628; 20 E. B. Us He 
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and good conscience.” This clause only 
embodies the principle which has been 
recognised by the British Government 
from the. beginning of its administration of 
civil and criminal justice in India. It is not 
necessary to cite authorities for the position 
that the rule of equity and justice had to be 
found in the decisions of the English Courts. 
My conclusion is that the Mofussil Courts in 
India were Courts of both law and equity and 
that they exercised jurisdiction over religious 
and charitable institutions in the same 
way as Courts of Chancery did in Eng- 
Jand.. 

I shall next consider whether the Court 
of Chancery in England would have had 
jurisdiction to frame a scheme like the 
one we are now considering, with special 
reference to the fact that the Temple 
Committees as statutory bodies had certain 
powers delegated to them. It was pointed 
out in Rajah Muttu Ramalingalv. Perianayam- 
gum Pillai (1) tbat the powers delegated 
to the Board were analogous to the 
powers conferred on wisitors in England. 


The nature of the powers possessed by 
visitors jis not easily ascertainable. In 
Philips v. Bury (24) Holt, C. J., thus 
describes the functions of a visitor: “An 
authority to inspect the actions and 
regulate the - behaviour of the members 
that partake of the charity, * * 

* * * * 5 * * 


to prevent all perverting of the charity, or to 
compose differences.” ‘In Tudor on Charities, 
the visitatorial tribunal is described as “a 
domestic forum,the Court of the founder.” It 
was pointed out in Green v. Rutherforth (25) 
that the visitor’s powers are circumscribed 
by those given him by the Statute. He 
should not exceed or depart from them. 


Having ascertained to some extent the 
nature of the duties cast on the visitor, I shall 
now consider whether the contention that 
the Courts are powerless when a statutory 
body is created whose powers are analogous to 
those of the visitor in England is well 
founded. The decision in Aftorney General 
v. Governors of Ohrists Hospital (19) was 
strongly relied on by the appellant. The 
observations of Chitty, J., do not deny 


(24) +788) 2 T. R. 946 at p. 352; 100 E. R. 186. 
(25) (1750) 1 Vesey, (Senior) 462; 27 B. R. 1144, 
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Jurisdiction to Qivil Courts, although they 
fetter its exercise a great deal. The 
language of the Charter and of the.Act of 
Parliament cofamented on in that case are 
not befcre us. Moreover, certain facts are 
mentioned in the judgment which rendered 
it inequitable for the Court to interfere. 
His Lordship says: "To whatever lengths 
the Court may have gone, it has never 
assumed legislative authority.” From the 
subsequent reference to the provisions of 
the Attorney-General’s scheme, it is apparent 


that the learned Judge held on the merits ' 


that that scheme should not be accepted. 


I do not think this case is authority for : 


denying jurisdiction to the Courts altogether. 
In re Endowed Schools Act 1869, In re 
Ohris!s Hospital (26) does not carry the 
matter any further. Olephane v. Lord 
Provost, of Edinburgh (27) only lays 
down that. the purposes of the trust cannot 
be altered by the Courts. In Attorney- 
General v. Dedham School (28) the 
Master of the Rolls ruled that where the 
founder had conferred specific powers on a 
visitor regarding internal management, the 
Court should not interfere with such powers. 
In Attorney-General v. Dime (29) the Lord 
Chancellor says: "I have long been perfectly 


satisfied that this Court has jurisdiction.” : 


The above cases do not sustain the pro- 
position contended for by the appellant 
that the Court is deprived of jurisdiction 
by reason of the existence of a visitor or 
of a statutory body to control the affairs 
of a trust. 


On the other hand, it seems well 
established that the power is in the Court 


to administer a charitable or religious trust | 


provided it does not unduly interfere with 


the visitor or the statutory body. In Stevens - 


v. Ohown, Stevens v. Olark (80) Farwell, J., 
quotes with approval Willes, J.’s classification 
of liabilities relating to trusts: “There is 
that class where there is a liability existing 
at Common Law, and which is only re-enacted 


(26) (1889) 15 A. 0. 172. 

(on L. R. 1 Scotch Appeals 417. 

28) (1857) 23 Beav. 360; 26 L. J. Ch. 4978 Jur. 
(N. 5.) 825; 5 W. R. 395; 53 E. R. 138; 113 R. R. 169.. 

(29) 18 Vesey, (Junior) 519; 33 E. R. 388. 

(80) (1901) 1 Ch. 894; 70 L. J. Oh. 571. 
796; 49 W. R. 460; 65 J. P. 470. 
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by the Statute with aespecial form of 
remedy; there, unless the Statute contains 
words necessarily excluding the Common Law 
remedy, the plaintiff has his election of 
proceeding either under the Statute or at 
Common Law. Then there is a second class, 
which consists of those cases in which a 
Statute has created a liability, but has 
given no special remedy for it; there the 
party may adopt an action of debt or other 
remedy at Common Law to enforce it, The 
third class is where the Statute creates a 
liability not existing at Common Law, and 
gives , also. a rarticular remedy for 
enforcing it.” In my opinion, the Temple 
Committees come under the first of these 
classes. I have already referred to the right 
possessed by the Crown over all religious 
institutions, -The general right possessed by 
the subject to ask the Court’s assistance to 
get right abuses and to have a scheme 
framed independent of the Statute has been 
recognised in ' numerous decisions. See 
Karuppa v. Arumuga (31), Giyana Sambandha 
Pandara Sannadhi v.. Kandasami Tambiran 
(82), Subbayya v. Krishna (33), Rangasami 
Naicken v. Varadappa Naicken (34), Srinivasa 
Chartar v. Raghava Chariar (35) and Radhabat 
V. Chimnaji-bin Ramji Sali (36). Therefore 
the powrs of the Committee are not 
exclusive. The observations of Farwell, J., 
are very apposité to this class of cases: 
“Now, if I find that the Statute enacts, 
either by way of new creation or by way 
6f re-statement of an ancient. right, a right 
of property, that at once gives rise to 
the jurisdiction of the Court to protect 
that right. lf the Act goes on to provide 
a particular remedy for the infringement 
of that right of property so created, that 


does not exclude the jurisdiction of this 
Court to protect the right of property, 
unless the Act in terms says so.” In 


‘Attorney-General v. Wyggeston’s Hospital (17) 
Lord Langdale, the Master of the Rolls, had to 
consider the rights of a governor of a hospital. 
His Lordship held that greater powers were 


: 


* (81) 6 M. 383. 
(32) 20 M. 375. 
(33) 14 M. 186; 1 M, L. J. 95. 
(34) 17 M. 462 at p. 466. 
(36) 23 M. 28; 7 M. L. J. 261. 
(36) 8B, 20. . | 
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given to him than was warranted by the, 
original Charter. Then he proceeds: “Even 
if it should appear to be otherwise, and 


‘that this was within the power, nevertheless, 


if in the course of the 200 or 300 years, 
by acting upon the power, it has turned 
out, and is shown by experience, to be 
prejudicial to the objects of the charity, 
to the extent of giving an equal benefit 
to persons who are not objects of the 
cbarity— namely, to the lessees, for it comes 
to that—then I think that this Court could 
not avoid saying, that the circumstances 
were so changed that the interests of the 
charity and of the hospital required a new 
mode of conducting the business and affairs 
of the charity.” ‘These observations apply 
present case. If 
after 50 years of administration by the 
Committee, the Ccurt finds that circumstances 
have taken place which demand a remodelling 
of the machinery originally employed, I do 
not think we are powerless simply because a 
statutory body had certain powers conferred 
on it suited to the exigencies of the situation 
as it then existed. 4 

In Attorney-General v. St. Cross 
Hospital (37) Sir John Romilly says: “The 
only remaining point, then, on this part of 
the case is, whether the jurisdiction of 
this Court is taken away by reason of the 
visitorship of the Bishop of Winchester. If 
this were the law, it would be 


i very 
unfortunate, for it does not require the 
history- of this case to teach us that the 
visitorship, vested in any one, whether & 


corporation sole or aggregate, or the heir 
of the founder, is a mere nominal office 
the duties and functions of which are rarely, 
af ever, spontaneously performed. But the 
law is not so. Where there is a clear and 
distinct trust, this Court administers and 
enforces it as much where there ‘is a visitor 
as where there is none. This is clear 
both on principle and authority. The visitor 
has a Common Law office ard Common Law 
duties to perform, and does not superintend 
the performance of the trust which belong to 


the various officers, which he may take care 


to see are properly kept up and appos 
Ppornted. 
Green v. Rutherforth (25), the case ot the 
Berkhampstead Free School, Ew parte (38) 
(87) 17 Beav. 485; 22 L. J..Ch. 793; 
E. R. 1103; 99 R. R. 228. MUR 
(88) 2 Ves, & Bev. 184; 35 E. R. 270; 13 R. R. 43 
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and several other cases expressly 
establish the authority of this Court 
in cases of trusts, and the duty of 
this Court to see that they are properly 
performed, notwithstanding that there may 
be a special or a general visitor." I have 
made this lengthy extract because it seems 
to me that in India under the superintendence 
of Temple Committees we have reached a 
position where “the duties and functions 
are rarely if ever spontaneously performed.” 
The written statement of the Committee in 
this case shows how powerless the Committee 
were in carrying out their duties, and how 
little they did or endeavoured to do. It 
would be disastrous in this country if 
Courts were to refuse to intervene 
on the ground that a statutory body has 
been created to exercise supervision over 
the trusts, 


At the same time, I concede that in 
formulating. a scheme, the Courts should not 
unduly interfere with the powers entrusted 
to Committees. The cases quoted by the 
learned Vakil for the Committee establish 
that position. In ve Shrewsbury Grammar 
School (16) Attorney General 9. Aspinall 
(39), Attorney-General v. Mayor of 
Dublin (40) and Attorney General v. 
Governors of the Foundling Hospital (15). 
The learned Vakil for the Sabha did nat 
seriously contest this position. His argument 
was directed to showing that the Board of 
Revenue and their successor, the Committee, 
had only certain limited powers, aud that 
neither the Regulation nor the Act took 
away the plenary jurisdiction possessed by 
the Court. I shall now very briefly examine 
the provisions of these two Statutes mainly 
with a view to see how much of the 
scheme of the Subordinate Judge should 
be accepted. 


The preamble to the Regulation refers to 
the ground for believing that the produce 
of the endowments "is in many instances 
appropriated contrary to the intentions of 
the donors," and speaks of the duty of the 
Government to see to its proper application. 
The duty, I take it, is that of the parens 
patris, In Duke of Beaufort v. Berty (41) Lord 


(89) 7 L.J. Ch. 61; 1 Jur. (N. s.) 812,2 Mylne & 
Carig. 613; 40 E. R. 778; 45 R. R. 142, 

(40) 1 Blig, (N. s.) 312; 4 E. R. 888; 30 R. R. 43, 

(41) 1 Peere Williams 702; 24 E, R. 679. 


Macclesfield, Lord Chancellor, says that the 
protection of children was assumed by the 
Court of Changery in analogy of its powers 
over trusts. Consequently, the care of trusts 
seems to have been regarded as the first 
duty of the king. It was, therefore, very 
early held in Madras that the remedies 
under the Rezulation were not exhaustive 
but only supplementary of the ordinary 
remedies.  Ponnambala Mudtaliyar v. Varag- 
una Rama Pandia Chinnatambiar (42). See 
also Kassyvassy Kristna Putter v. Vangala 
Shangaranat Josser (43). E do not think that 
the view to the contrary held in Bheema Raut 
v. Durga Prosad Singh (44? is consistent with 
the history of the temple legislation’ in 
this country. I shall now deal with the 
other sections of the Regulation. Section 
2 is the most important of them. The 
right of general superintendence is wide 
enough to include the power to appoint 
additional trustees. I am in agreement 
with the decision in Thzruvengadatha Atya- 
ngar. v. Ponnappa Aiyangar (10). Even in 
Ganapatthi Ayyar v. Sri Vadanyasa Alasinga 
Bhattar (11) Sir S. Subramania Ayyar, J., 
says that such appointments can be made 
for good and sufficient cause. I infer the 
power to appoint additional trustees from 
sections 12 and I3 read with section 2. 
It is not necessary in this case to consider 
the exact nature of the rights conferred on 
the Committees by section 2: whatever 
may be involved in the term superintendence, 
I am of opinion that some of the decisions 
of this Court to which I shall refer later 
on have not been shown to be wrong in 
placing a limit on itsimporé. Further, the 
right of superintendence must be limited to 
the exercise of the p-wers conferred on 
the Board or on the Committee whose 
jarisdiction is analogous to that of the 
visitor in England. Sections 3 to 10 do 
not eall for special notice. Sections ll to 
13 are important. Section 11 requires local 
agents to report to the Board vacancies 
and casualties, the names of the persons 
claiming to be trustees and the mode in 
which previous appointments were made. 
Section 12 deals with cases in which the 


(42) 7M. H. C. R. 117 
(43) S. D. A. of 1858 p. 39, 
(14) 16 Ind. Cas, 928; 40 C. 323; 17 C, L. J. 189. 
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Govésnment had the exclusive power of 
appoititment and requires the local agent 
to suggest names. The 13th section deals 
with the duties of the Board on thereceipt 
of such reports. It seems to me that the 
clause “or made such other provision for 
the trust, ete." should be confined to the 
appointment contemplated in sections 11 and 
12. AsIsaid before, they do not seem to 
warrant the construction that the Board can 
appoint hereditary trustees by virtue cf this 
clause 80 as to deprive themselves of all 
control over them. Section 14 gives a right 
of suit to persons aggrieved by the exercise 
of the powers vested in the Board. 
. Coming tothe Act, it must be premised 
that it was not the intention of the Legislature 
to give larger powers to the Committee than 
was possessed by the Board. Sections 3 and 7 
éütrust to the care of the Committees all the 
institutions which were under the control of 
the Board of Revenue. A feehle attempt 
was made te show that the Committee could 
hold possession of the trust property. Sec- 
ton 12 which refers to the transfer of the 
possession of properties does not provide for 
the . vesting of the properties in the Com- 
mittee. On the other hand, sections I1 and 
13 which speak of the duties of the trustees 
to keep accounts make it clear that the Com- 
mittee was not to hold properties. 

The course of decisions on this subject is 
well established in this Presidency. Speak- 
ing for myself. I feel no hesitation in saying 
respectfully that they are perfectly sound. See 
Vinkatesa Nayudu v. Shri Shadagopa Swami 
(13), Panduranga v. Nagappa (45), Sankara- 
maurii Mudaliar v. Chidambara Nadan (46), 
Seshadri Ayyanrar v. Natarajia Ayyar (8), 
Pottikalđan Ummaru v. Emperor (47), 
Chairman, Municipal Council of Rajahmundry 
y. Susurla Venkateswarlu (48) and Ramana- 
than Chettiar v. Saminatha Atyar (49). [t.has 
also been held that the Committee should not 
concern itself with the internal management 
of the institution. Mayand? Chetti v. Oliver 
(50) and Subba Naidu v Gopalaswamy Naidu 
(51). It stands to reason that when there 
- (45) 12 M. 366. 
~ (46) 17 M. 143. 

(47) 96 M. 243; 2 Weir. 463 
- (48) 81 M. 111; 8 M. L. T. 241. S 

(49) 14 Ind. Cas. 520; 23 M. L. J. 278; '2 M. L. T. 
ar) 22 M. 261; 8 M. L. J. 196. ` 
. (61) IE M. L. J, 185. ` 
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is a trustee who is responsible for the 
management of the properties and for their 
applieation, his control over the servants of 
the establishment should not be interfered 
with by the Committee The very limited 
power as to accounts given by the second 
clause of section 18 to the Committee bears 
out this position. It is doubtful whether 
the decisions which lay down that no :ac- 
counts should be called for from hereditary 
trustees are right. See  Venkatabalakrishna 
Qheliyar v. Kaltyanaramatyangar (52), 
Fakurudin Sahib v. Ackeni Sahib (53). Section 
18, clause 2, refers to all trustees whether 
hereditary or otherwise. Section 14 has 
been much debated during the argument. 
It is a limited remedy that is given by 
this section to the public. Tt only empowers 
the Court to direct the specific performance 
of duties which have been neglected. Such 
duties have also been specified. To my 
mind, the right of suit under the Act has been 
purposely restricted because the general 
right of the subject under the Code of 
Civil Procedure was not intendéd to be 
interfered with. The remedies are cumula- 
tive and not exhaustive. See Nelatooru Venkata- 
rangacharyulu v Nedathur Krithnamacharyulu 
(54). The above examination of the sections 
of the Regulation and of the Act shows that 
the power of settling a scheme is not 
within the competence of the  Com- 
mittee. It is only by virtue of the 
section 92 of the Code that this remedy 
can be invoked. In considering the details 
of the scheme Mr. Ganapathi  Aiyar 
contended that as the body of the trustees will 
be functus officio if one member of it 
dies, there should be a Board of Control 
to avoid an interregnum. Santhalva v. 
Manjanna Shetty (8) no doubt lays down 
that the death or removal of one of the 
members  ineapacitates the others from 
carrying on the duties of the Committee. 
With the greatest deference, I am unable 
to accept this conclusion. The decision in 
Doe v. Godwin (5) quoted in Raghunandan 


- (52) &M. H. C. R. 48. 

(53) 2 M. 197. . 

154) 90 Tnd. Cas. 615; 37 M. 184; 14 M. L. T. 44; 24 
M, L. J. 697. A 
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Ramanuja Das v. Bibhuti Bhushan Mukerjee 
(4) was apparently not brought to the 
notice of the learned Judges who decided 
Santhalua v. Manjanna Shetty (8). In my 
opinion the statutory body does not become 
extinct by reason of changes in its 
constitution. | 

As in my opinion, the Civil Court alone 
has power to frame a scheme, and its 
jurisdiction is not taken away by the 
creation of the Temple Committee, I shall 
now proceed to examine the details of 
the scheme. 

The first question for consideration is 
whether there should be a Board of 
Control. In my view the powers intended 
to be conferred on the Board of Control 
would unduly interfere with the rights of 
the Temple Committee. In the Conjeevaram 
scheme the Board of Control was held 
necessary because the institution was not 
subject to the control of the Temple Com- 
mittee. Iam clearly of opinion that all 
provisions in the scheme relating to the 
Board of Centrol should be omitted. For 
the same reason [ am of opinion that no right 
of management should vestin the treasurer. 
This would be virtually adding to the 
number of trusteee. 1 would, therefore, 
recast clause 3 thus: “that the administration 
of the Devasthanam shall vest ina Board 
of Trustees subject tothe control of the 
Committee.” Clauses 4 to 7 should be 
omitted in this view. A great deal of 
discussion centred on the question whether 
there should be a Vadagalai trustee for this 
temple. It is true, as pointed out by Mr. 
Rangachariar, that the Vadagalai trustee 
whenever he had an opportunity endeavoured 
to subvert the uses of the institution by 
showing his partiality towards the usages of 
his own section. But ever since 1893 when 
the present Vadagalai trustee was appointed, 
no serious complaints of such a nature have 
been made against him. Moreover, although 
the temple is mainly Thengalai, the archakas 
and wparicharakas are Vadagalais and there 
are a large number of Vadagalai marasi 
offices in this Temple. In order that their 
interests might be safeguarded, there should 
bea Vadagalai trustee. We see no reason 
for disagreeing with the Subordinate Judge 
in regard to this matter. j 
. Às .a counterblast to the argument of 
Mr. Rangachariar, Mr. Narasimha .Aiyangar 
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Gontended that as there is a hereditary 
Thengalai trustee there was no necessity for 
the appointment of another. Thengalai trustee. 
The history of this institution shows that 
the hereditary Thengalai trustee is not @ 
person on whom the Thengalais can rely 
to. protect their interests. Undoubtedly the 
Thengalai rights are predominant in this 
temple; the Subordinate Judge was, therefore; 
right in providing for the appointment of 
an additional Thengalai trustee. No serious 
objection was taken by any of the contending 
parties for the inelusion.in the Board of 
Trustees of a Smartha and a Madhwa. It is to 
be hoped that their presence would tend tó 
compose the differences between the two 
rival sects of  Vaishnavas. We do not 
think thatthe provision for the appointment 
of the Sivite and Madhwa trustees by the 
Court is necessary. The Committe should 
have the same power with regard to them 
as they have with reference to the other 
three trustees. As regards clause 12, in 
the view that we have taken about the 
office of the treasurer and: having regard 
to the representations that have been made 
regarding the funds of the Devasthanant 
we are of opinion that instead of a 
treasurer, the trustees should be. directed 
to appoint a cashier on a salary of 
Rs. 75-0-0 per mensem. Clause 4 which 
confers certain powers of supervision and 
control on the treasurer should be modified 
by investing the Board of Trustees with 
those powers. Clause 16 should be modified: 
in a similar manner. In addition to the 
provisions contained in the scheme we 


think it necessary that the Board of 
Trustees should once a year prepare a 
balance sheet of the accounts of the 


Devasthanam and publish it for the publie 
in the local Gazette. The scheme should’ 
be -modified as above indicated. As was 
done with reference to the Conjeevaram: 
scheme, we think liberty should be given 
to any of the trustees or any member of: 
the Committee or to the Ist plaintiff in 
this case to move the Court for such 
alterations in the scheme as seem desirable 
in the light of the experience that may 
have been gained of its working. e 
These appeals and the memoranda of 
objections by the 4th and 7th ‘respondents 
in Appeal No. 328 of 1913 and by the 
lst respondent in Appeal No. 355 of 1913 
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coming on for final hearing after the 
submission of the revised scheme by 
the lst planet the Coury delivered the 
following 


JUDGMENT.— The scheme brought in by 
the lst plaintiff is accepted by us subject 
to certain modifications. The scheme as 
finally approved:— 


General. 


1. The Temple of Sri Ranganadhaswami 
at Srirangam and the minor temples and 
shrines attached thereto (inclusive of the 
temple of Sri Pundarikaksha Perumal at 
Tiruvallarai) and constituting with the 
said temple the Srirangam Devasthanam 
and all the properties, moveable 
immoveable, which have been or may 
hereafter be dedicated to the said deity 
are and shall be vested in the Sri 
Ranganadhaswami deity. 

2 (a) The word “Court” in this scheme and 
inthe rules that may be framed under this 
Scheme shall mean the Subordinate Judge's 
Court ai, Trichinopoly or such other Court of 
original ‘eivil jurisdiction of the lowest 
grade as may have jurisdiction under 
section 92 of Act V of 1908. 

2(5) The word “Committee” shall mean 
Trichinopoly Taluq Devasthanam Committee’ 
formed under Act XX of 1863. 


2(c) The expression “Sri Ranganadhaswami 
Devasthanam” herninafter referred to as “the 
Devasthanam, shall mean and include 
the shrine of Sri Ranganadhaswami at 
Srirangam and all the subordinate shrines 
attached thereto both in Srirangam and 
outside (inclusive of Sri Pundarikaksha 
Perumal Temple at Teruvallarai). 


8. The administration of the Devasthanam 
shall vest in a Board of Trustees subject 
to the control and superintendence of the 
Committee. 


Board of Trustees. 


4, The Board of Trustees shall consist of 
five members, viz., 
1. A hereditary Stalathar 
rotation as at present, 

9. À Thengalai Trustee, 
3. A Vadagalai Trustee, 
4. A Sivite (including a Smartha), 
5, A Madhya, 


Trustee by 
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Trustees Nos. 2 to 5 shall be appointed by 
the Committee. 

5 (a) The term of the office of 
the Trustees appointed by the Temple. 
Committee shall be five years but the said 
trustees shall be eligible for re-appointment, 

5 (b) The Stalathar Trustees shall 
hold office by rotation each for one year 
commencing with the 1st Chitrai. 

6. No office-holder of the temple or a 
member of the Temple Committee shall 
be appointed by the Committee as a 
member of the Board of Trustees. 

7 (a) No one shall be eligible to be 
appointed by the Committee as a Trustee 
of the Devasthanam— 

1. Who is under 25 years of age. 

2. Who is an uncertificated bankrupt 
or an undischarged insolvent. 

9. Who is suffering from unsoundness 
of mind, total blindness, total 
deafness, total dumbness, leprosy, 
or paralysis of such a nature which 
unfits him for work. 

4, Who is a member of a joint family 
of which some other member is 
at the time a member of either 
the Committee or of the Board 
of Trustees and 

5, Who has been convicted of any 

_ offence involving moral turpitude, 
or against whom orders under 
sections 109, 110, Criminal Pro- 
cedure Code, have been passed. 

7 (b) In the case of a rotation trustee 
who is & minor or who is subject to 
any of the disqualifieations stated in 2, 3 
and 5, the Committee may appoint from 
among the Stalathars a competent person 
in his place. 


Cashier. 
shall be appointed by 
the Board of Trustees on a salary of 
Rs. 75 per mensem and shall furnish 
such security as may be determined by 
the rules framed hereunder. 
9. The Board of Trustees 
powers of supervision and control over 
the cashier, but shall not suspend or 
dismiss him unless 4 out of the 5 
Trustees are in favour of such a course. 
An appeal shall lie to the Committed 
an order of dismissal, , whose 
decision shall be final, | 


8. A cashier 


shal] have 


“laa d 
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Budget. 

10 (a) The Board of Trustees shall, 
three ménths prior to the commencement 
of the fasti, prepare and submit to the 
Committee a budget of the estimated 
receipts àüd expenditure for the ensuing year. 

(b) Thè Committee , shall, with such 
módifleation as it may deem necessary, pass 
the budget and send it back to the Board of 
Trustees at least a month before the 
beginning of the fasli. 

(c) If the Budget be not sent by the Board 
of Trustees as aforesaid, the Committee may, 
after giving 14 days’ notice to the Board of 
TTrüstees, thémselves frame and prepare the 
budget and send it to the Board of Trustees. 

(d) If the Committee fail to send the 
‘budget within the time fixed above, it 
shall be competent to the Board of Trustees 
to act upon the budget sent by them until 
ihe Committee send the same approved. 

(e) The Board of Trustees shall have 
& permanent advance for urgent expenses 
of such amount as may be fixed in the 
pulés to be framed in this scheme. But the 
expenditure which may be incurred by 
them shall not exceed the provision of 
‘the budget nor shall any extraordinary 
expenditure be incurred without the 
special sanction of the Committee. 

Accounts and Audit. 

11 (a) The accounts shall be audited by 
an .auditor appointed by the Committee 
upon sueb remuneration as may be fixed 
by thé Committee, to be paid from the 
Devasthanam funds. An abstract cf the 
said accounts prepared and certified 
together with his report shall be sent 
to the Board -of Trustees, who shall 
submit the same to the Committee with 
their remarks, if any. 

(b) It shall be the duty of the Board 
of Trustees to give the auditor all 
facilities for carrying on the audit and 
to produce all accounts, vouchers and other 
papers required by him. 

(c) It shall alsobe the duty of the 
Board of ‘Trustees to carry out the 
suggestions made by the auditor in his 
repért and approved by the Committee. 

(d) ‘The Board of Trustees shall 
prepare every year & balance sheet of the 
assets and liabilities of the Devasthanam 
and publish it after verification by the 
auditor in the local Gazette and in such 
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other papers as*they shall think fit. 

(e) The accounts of each fasli, together - 
with the report of the auditor and the 
abstract of the accounts and the balance | 
sheet, shall be exhibited-at the Devasthanam 
office from the 15th October to 15th 
January following and also al the time 
of the Mukkoti festival at the teniple 
premises and all worshippers of the temple 
shall be entitled to inspect the same at 
all reasonable times: 

12. All surplus income Shall be 
invested for the benefit of the temple by 
the Board of Trustees in accordance with 
the rules to be framed for the purpose. 

13 (a) No immoveable property of the 
temple shall beleased for more than three 
years withont the sanction of the Committee, 

(b) Al leoses and sales shall - be by 
publie auction or in such other manner 
as may be provided for in the rules. 

14. No jewels or other moveable property 
shall be sold or otherwise alienated without 
the sanction of the Committee. 

15. An inventory of the jewels and 
other properties shall be: maintained by 
the Board of Trustees and shall be verified 
by the auditor every year. 

16. Rules consistent with this scheme 
shall be framed by the District Court of 
Trichinopoly after notice to the Committee 
and the Board of Trustees subject -to the 
control of tlie High Court— 

l. for ensuring the proper receipts and 
custody of all offerings, income ard 
funds; : 

2. for preventing misappropriatiou or 
ensuring the proper management 
of the temple funds and properties; 

3. for the conduct of the business of the 

Trustees: 
for the framing of the budget, 
for the duties of the cashier and the 

amount and form ofsecurity to be 

given by him and by ‘the other 
servants of the temple and the 
duties ofthe auditor, 
for the investment of any surplus, and 
for all such other matters as may: be 
necessary for the proper management 
of the secular affairs of the temple. 

The rules so framed shall be liable to^ 
alteration in like manner. 

17. Any of “ihe” plaintiffs or the 
Dharma Rakshana Sabha or any’ member 


oe 
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of the Temple Committee *or of the Board 
of Trustees may, by petition, apply to the 
High Court for sach fuyther or other 
directions in the matter as may be 
necessary or for modification of this scheme 
or any of the provisions thereof, 

The scheme shall come into operation at 
once. i 

Messrs. K. Seshadri Aiyangar and K. Sin- 
gam Aiyangar who were appointed by tke 
Committee shall hold office for five years 
from this date. Those that were-appointed 
by the Sub-Court shall cease to hold 
office from to-day. 


- Appeal partly allowed; Scheme modified, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND rvit Arrear No, -220 or 1914. 
December 9, 1915. 
Present: —Mr. Stuart, A. J. C. 
Raja RAMPAL SING H-- PraixTIFF— 
' APPELLANT 
versus 
Mussammat GANESHA AND ANOTHER — 
DEFENDANTS— RESPONDENTS. 

Oudh Laws Act (XVIII of 1876), s. 9, Ch, II—Sale 
by Hindu widow of her estate in ‘proprietary share 
without legal necessity, interpretation of - Hindu Law 
— Mitakshara—Pre-emption, right of, if arises, 

A sale made without legal necessity by a Hindu 
widow, governed by the Mitakshara Law, of her 
estate -as a Hindu widow in a proprietary share is 
not a saleofafull proprietary estate, nor is it a 
sale of a proprietary tenure or a share of a proprietary 
tenure within the meaning of section 9, and no 


right of pre-emption under Chapter II of Act XVLII 
of 1876 arises on the occasion of such a sale. D 


. Appeal against an order of the. Additional 
Judgé, Lucknow, dated the 16th February 
1914; upholding that of the Munsif, South 
Lucknow, dated the 12th July 1913. 

Mr. Labhmgn. Prasad Varma’, for the Appel- 
lant. : 
Mr: P. C. Gupta, for: the: Respondents.. 


` JUDGMENT.—The question to be decided 
in this appeal is whether a sale.made without 
legal necessity by a Hindu , widow,- 
governed by the Mitakshara Law, of her. 
estate as &' Hindu widow in a proprietàry 
share can be held tobe the 
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prietary tenure or a share of a proprietary 
tenure within the meaning of section 9, Act 
XVIII of 1876. Such an estate is not & full 
proprietary estate, andthe question arises 
whether any title short of a full proprietary 
title can be held to be covered by the words 
"proprietary tenure or a share of a pro- 
prietary tenure". Ihave been unable to 
find any decision directly bearing upon this 
point. After considering ‘the meaning of 
these words | decide that the sale of such 
an estate is not a sale of a proprietary tenure 
ora share of proprietary tenure. I+ is true 
that; if the reversioners fail to take advantage f 
of their rights within a certain period from 
the death ofthe widow, the vendee will 
become a full proprietor of the estate in ques- 
tion. But that circumstance does not show 
that he holds more than a limited estate at 
present. Itis clear that the Oudh Laws. 
Act confers no right of pre-emption on the 
execution of a usufruetuary mortgage or on 
the sale of the rights of a mortgagee holding 
a usufrucíuary mortgage. But in the case 
ofa usuiructuary mortgage the mortgagee 
will become full proprietor in the course of: 
time if the mortgagor fails to redeem the 
mortgage, and J do not see that the title of 
a purchaser of a Hindu widow’s estate when 
the sale is made without legal necessity, is 
very much superior to that of a usufructuary 
mortgagee, except in so far that the mortgage 
on the one hand is: liable to redemption and 
tbe widow's estate on the other hand remains 
with the purchaser until her death. I decide 
that the sale of such an estate by a Hindu 
widow is not the sale of a proprietary tenure 
orthe share ofa proprietary tenure within 
the meaning of section 9 and that no right 
of pre-emption under Chapter IL of Act 
XVIII of 1876 arises on the occasion of such 
a sale. 

l, therefore, dismiss this appeal. The 
appellant will. pay his own costs and those 
of the respondents. 


Appert dismissed. 
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MAHARAJA OF JEYPORE V, HARI KRISHNA PATRO. 


MADRAS HIGH COURT. 
Crvin MiscELLANEOUS Petition No. 1830 
i or 1913. 
. Àpril 80, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

Bri D Bri Sri VIKRAMADEO MAHARAJULU 
GARU, MAHARAJA OF JEYPORE—. 
PrAINTIFF— PETITIONER 

VeTEUS 3 
[HARI KRISHNA PATRO alias RAGHU- 
: ^ NATHA PATRO AND oTHERS— ' 


DEFENDANTS Nos. 1 to 3—RESPONDENTS. 

Declaratory suit—Suit to declare that property at- 
tached is judgment-debtor's, maintainability of —Vizaga-', 
patam Agency Rules— Appeal, right of—Inherent power 
—Civil’ Procedure Code (Act V of 1908), O. XXI, v. 68. 

Under the law prevailing in the Vizagapatam 
Agency a suit will not lie for a declaration, that a 
certain property in respect of which a claim petition, 
has been allowed, is the property of the judgment- 
debtor: [ p. 226, col. 2] 

Obiter dicta.—Where a question is raised 
whether one of the items attached by the Court does. 
in fact belong tothe judgment-debtor, the parties 
have in justice and equity a right to get this ques-, 
tion determined even in tho absence of express rules. 
providing for claim petitions. [p. 226, col. 2.] 

There is no inherent right of appenl where the 
Statute does not create one, (p. 2:6, col. 2 ] 

Quaeve.—Whether there is a Common Law right 
vested in every subject to have his title, which is in 
dispute, ‘declared? [p. 227, col. 1.] 


Petition under rule XX of the Ganjam 
and Vizagapatam Agency Rules, praying 
that in the circumstances stated therein, 
the High- Court will be pleased to direct 
the Agent to the Governor, Vizagapatam, 
to review his judgment in Appeal Suit 
No. 6 of 1912, preferred against the decision 
of the Court of the Special Assistant 
Agent’ of Korapat, dated the'18th July 
1912, in Original Suit No. 20 of 1908. 

The Hon’ble Mr. B. N. Sarma, for the 
Petitioner. . 

Mr. T. Ranjachariar, for Respondent No.3: 

. ORDER.— The question for decision is 
whether under the law prevailing in the 
Vizagapatam Agency, a suit. will lie. for 
a declaration that a certain property in 
respect of which’ a claim petition has been 
allowed is the property of the judgment- 
debtor. The plaintiff is the Maharajah of 
Jeypore f 
` In execution of a decree for costs, he 
got attached a tope, to which the 3rd 
defendant advanced a claim that it was 
in his possession on behalf of a deity to 
whom it had been gifted before the attach- 


ment. The 
evidence recorded by the Agency Munsif 
of Jeypore and «pon a report, 
attachment to be- withdrawn and the execu-' 
tion petition to be struck off the file. Now 
the plaintiff has brought this suit to 
establish: the ‘title of defendants. Nos. 1 and 


Special Assistant Agent, upon’ 


ordered the: 


D 


2 to the said tope and to get the order!” 


on the claim petition vacated.. Both the 
Special Assistant Agent and the Agent to' 


the Governor have held that the suit is- 
not maintainable. SE 
Rule XXVI, clause 2, of” the rules, 


framed by the Government under Act XXIV 
of 1839 for the guidance of the Courts in 
these Scheduled Distriets permits decrees for 
a sum of money to be executed by selling 
the lands and other effects belonging to 
the party against whom the judgment may 
have been given. Where a question is 
raised whether one of the items attached 
does in fact belong to the judgment-debtcr, 
the parties have in justice and equity a 
right to get this question determined even 
though the rules may not expressly provide 
for claim petitions, ‘and in the present case 
they did get the ownership of the tope 
decided by the Special Assistant Agent’s 
order. of June 19th, 1909. Order XXI, rule 
63, of the Civil Procedure Code, which gives 
the right to a party against whom an; 
order in a claim petition is made to institute: 
a suit to establish the right which he 
asserts, is & provision of the nature of an 
appeal, as it provides for the decision of a, 
competent Court of civil jurisdiction being 
superseded by another decision. This provi- 
sion has not been’ extended to the Agency’ 
Tracts of Vizagapatam, we think, purposely , 
to prevent the unsophisticated inhabitants 
of those regions being harassed by bewil- 
dering multiplicity of legal proceedings. 


Rule XIII applies to civil trials in Agency 
Courts only those rules of the Civil” 
Procedure Code, which relate to tho.exa- 
mination of witnesses in appealable cases.: 


There is no inherent right of appealwhere . 


the Statute does not create one. -Conse- 
quently, the order of June 19th has become: 
a final one. We notice that this order was, 
based on eviderice not recorded by the Judge 


who passed the ordér, and we have. heard. 


arguments as to whether that procedure: 
was legal. Without’ deciding: whether Rulé 
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XIII, which requires that eyidence in “all 
civil trials” shall be taken in the manner, 
prescribed by the Code of Civil Procedure, 
has any application to claim® petitions in 
this Agency, we are clearly of opinion that 
the Judge’s procedtire, assuming it to have 
been irregular, has no bearing on the question 
now at issue, for it has:ro& been hitherto: 
the case of the plaintiff that the order is 
void through not being based on legal 
evidénce (in which ease it would bé again 
open to him to attach the released property), 
but rather that he has a right to have 
the ‘order superseded by the decision in a 
regular suit. Moreover, it does not appear 
that’ the ` plaintiff took objection to the 
procedure ‘of calling for a report from the: 
Subordinate Court and acting on evidence 
recofded by it, either when the order was 
passed or im the trial of the present suit or 
in his grounds of appeal.- | 

The Agency Courts have further decided 
that “no suit could be brought for a declara- 
tion under section 42 of the Specific Relief 
Act, as. that Act is not: in ‘force 
Scheduled’ Districts. The Hon’ble Mr: 
Sarma’ for the appellant, quoting Robert 
Fischer v. Secretary uf State~ for India. 
in Coùncil (1), contends that independently 
of the: Specific Relief: Act, there is a Com- 
mon Law right vested in every subject to 
have his title which is in dispute declared. 
It is' unnecessary to discuss this point, for 
the nature’ of the present suit is 
not that of a mere“ suit for a declara- 
tion ‘as to a legal right or character, but 
is essentially one to set aside a judicial 
order upon a claim by a 8rd party to 
property which was the subject of execution, 
and such a suit will be maintainable only 
in loealities where. by an enactment such 
as the Civil Procedure 
right has been created. 5 


The present suit has had a previous 
history. - s 


It was ‘in. the first-instance dismissed and, 
the dismissal .crder was'set aside by this. Court 
in Civil Miscellaneous -Petition No. 2479- 
of 1907. It was therein held by another 
Bench of this Court that the ground 
upon ‘which the’ Special ‘Assistant Agent 
had dismissed the guit, namely, that section, 


(1) 22 M. 270 (P. C,); 26 I. A, 16; 3 C. w N. 161. 
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Code a statutory ' 


x . doy 
244 of the Civil Procedure Code of 1882 , 
was a bar to the suit,. was not a good. 
one. The suit was in consequence restored. ., 
to file and again dismissed. 


ed 


The point whieb has 
was not argued ab the- 
civil miscellaneous 
the learned Judges, 
understood as 


now been taken 
hearing of' that 
petition nor sliould 
who decided it, bé |: 
meaning to say’ that’ ihe ih 


a 


suit as laid was maintainable from every ^ 
possible point of view. 4 
The Agents judgment is right. We e 
dismiss the petition with costs. 4 tke 
UOCE 
Petition dismissed... , 2-1 
i rt Se 
See ER 
A in 
CALCUTTA HIGH COURT. , D 
APPEAL FROM ÁPPELLATE Decrus No. 2816 | , 
or 1914. "E 
December 17, 1915. i 
Present: :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
Moulti MUHAMMAD ISMAIL—Prawwrive’ ` 
—APPELLANT 
versus 
SAMAD ALI BHUYAN axo ormers— —' 7 


DEFENDANTS— RESPONDENTS. ` : 
Contract Act (IX of 1812), s. 28—Public policy— 
Compromise—Contract entered into by a person accused 
of a compoundable and a non-compoundable offence, for, . 
compounding the comwowndable offence, validity of— ; 
Penal Code (Act XLV of 1860), ss. 147, 325.3 5 
Where ina complaint against a person accusing: "s 
him of offences undor sections 147 and 325, Penal 
Code, the Magistrate after perusing the complaint, 
and examining the complainant issued summons 
only under section 325 and the accused, with the" 
permission of the Magistrate, compounded ther 
case by entering into a contract in favour of tho 
complainant: : St 


Held, that in the absence of anything to show. 
that there was any truth whatsoover in tho allega- 
tions asto the offence under section 147 or that 
there was any apprehension in the mind of the 
accused that he would be convicted - wmder- that. -> 
section, the contract was not void as- being ME 2 
to public policy. [p. 229, col. 1.J | - 


Nujebar Rahman v. Muktashed Husai ny ab Ind. Cas, 
259; 40 C. 113; 16 C. W. N 854; Williams v. Bayley,, 
(1866) 1 H. L. 200 at p. 220; 36 L.J. Ch. 7175, 
12 Jur. (x. s.) 875; 14 L. T. 802. referred to. 


. Appeal against the decree of the, Additional, EE 
Subordinate Judge, Noakhali, ‘dated the 13th 
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June 1914, confirming that of the. Munsif, 
Feni, dated the 30th June 1913. 
FACTS.—The plaintiff brought a suit for 
confirmation of possession of a certain pro- 
perty and fora declaration that a kabala 
in respect of that property executed by him 
in favour of the defendant was invalid 
and void, on the ground that it was executed 
under coercion and that it was opposed to 
public policy inasmuch as it was executed for 
compounding acriminal case under sections 
147 and 325 only, Indian Penal Code, brought 
against him by the defendant. In that 
criminal case the complaint of the defendant 
alleged offences under sections 147 and 
325, Indian Penal Code, but the Magistrate 
issued summons against the plaintiff ander 
section 325 only. The plaintiff, with the 
permission of the Magistrate, compounded 
the case by executing the  kobala and 
paying some money to the complainant. The 
plaintiff's suit was dismissed by the Munsif 
and on appeal the decision of the Munsif 


was confirmed; the plaintiff thereupon 
preferred a second appeal to the High 
Court. 


Dr. Dwarka Nath Mitter (with him Babu 
Gour Chandra Paul, for the Appellant, ccn- 
tended that the kobala was void as being op- 
posed to publie policy There were two offen- 
ces charged against the~plaintiff in the peti- 
tion of complaint—one under section 147 and 
the other under section 325, Indian Penal 
Code. ‘The offence under section 147 was not 
eompeundable and there was no knowing 
that the accused would not have been 
convicted under that section if the case 
had not been compounded. The very fact 
that the accused was charged in the com- 
plaint with the offence under section 147 
along with an offence under section 325 
made the criminal ease non-compoundable. 
There was but onecase bronght against the 
accused and that case was nou co poundable 
by reason of there being an allegation of an 
offence under section 1:7. The Trying 
Magistrate had no justification for assuming 
‘that the: alleativn in the complaint as to 
the offence of rioting was false before he 
had examined the prosecution witnesses. 
Offences of a public nature are very jealously 
regarded by law and the Magistrate ought not 
to have passed over such an offence charged 
feinste ren in & petition of'tomgplaint.. In 
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support of his arguments he referred to 
Nujebar Rahmaw v. Muktashed Husain (1) 
and Williams v. Bayley (2). 


JUDGMENT.—The plaintiff, who is the 
appellant in this case, sued for a declaration 
that certain documents executed by him in 
favour of the defendants were invalid and 
void for want of consideration. It appears 
that in the Court of first instance the case 


was tried on the question whether the 
plaintiff executed the documents under 
coercion. The Court of first instance found 
that there was no coercion exercised 
upon the plaintiff and the suit was dis- 
missed. 

On appeal the finding of the Court of 


first instance on the point was affirmed, 
but then it was contended before that Court 
that the contracts were opposed to public 
policy as they were entered into for com- 
pounding a criminal case. The learned 
Subordinate Judge points out that the 
plaintiff had been summoned only under 
section 325 of the Indian Penal Code. An 
offence under section 325 can be compounded 
with the permission of the Court; and the 
Magistrate gave permission to compound the 
case.» We have been referred to the case 
of Nujebar Rahman v. Muktashed Husain 
(1) by the learned Pleader for the appellant, 
but in that case the contract was entered 
into inorder to stifle a non-compoundable 
criminal case, and all that that case decided 
was that it was contrary to public policy: 
to compound a non-compoundable criminal 
case and any agreement to that end is wholly: 
void in law. 

It was contended by the learned Pleader 
for the appellants that although an offence 
under section 325 of the Indian Penal Code 
is compoundable with the permission of the 
Coart, the plaintiff was also accused of. 
having committed an offence under section 
147 of the Code in the petition of complaint 
bafore the Magistrate and the learned. 
Pleader relied upon the case of Williams v. 
Bayley (2) in support of the proposition 
that wheraa contract is  enteréd into in 
order to avoid.a vuriminal prosecution even: 


1) 15 Ind. Cas. 259: 16 C. W. N. 854; 4) C. 118. 
2) (1336) L R. L. 22) at p. 220; 85 L. J. Oh. 717; 
12 Jun (88) 875; 14 [n T. 802, 


Vol, XXXII) 


INDIAN CASKS. 


229 


RADHA ERISHNADASS GOSWAMI V. BIKARI BEHARA. 


‘before the -case is -brought into Court, the 
agreement is invalid as being opposed to 
publie policy. .In .that case, -Rowever, the 


father of the. person who-had-been “accused ~ 


ofhaving. committed forgery, took upon 
himself the liability with: the knowledge 
that unless he did so; his son would be 
exposed to a criminal. prosecution with a 
moral certainty of conviction, and it was 
-held that under the circumstances he was 
nota free and a voluntary agent and the 
agreement he made was not enforcible in 
equity. Inthe present case the plaintiff, 
it is true, was accused of having committed 
„offences under sections 325 and 147, Indian 
Penal Code, in the petition of complaint, but 
the Magistrate after perusing the petition of 
complaint and examining the complainant 
(as he must have done) thought fit to 
summon the plaintiff only under section 
325. Then, again, there is nothing to show 
that there was any truth whatsoever in the 
allegations as to rioting or that there was 
any apprehension in the mind of the 
plaintiff-that he would be” convicted under 
that section. As we have said, the only 
section under which he was summoned was 
section 325 and an offence under that 


section is compoundable with the permission, 


of the, Magistrate. The Magistrate did 
permit it and the parties entered into a 
compromise for settling their long-standing 
disputes. “It is to .be observed that the 
complainant in that case, who.is the respond- 
ent in -this appeal, was also accused under 
section 325. The parties.settled their long- 
standing disputes ;by executing the ,docu- 
ments and:by payment of money in cash. 

We. think that under the circumstances 
the decree.of the lower Appellate Court is 
correct.and this appeal must be dismissed, 
but .without costs as the respondents do not 
appeal. 


Appeal dismissed. 


. defendant landlord; 


COURT -OF.THE BOARD OF REVENUE, 
! MADRAS. 
_ Secon Aveeat No. 59 of 1915.. 
f November 9, 1915... 

-.. Present: —Mr: Clegg, F. M . 
Sri RADHA KRISHNADASS -GOSWAML, 
BEING MINOR BY GGARDIAN SYAMA- 
SUNDARADASS3-—AvPPELLANT 
versus 
BIKARI BEHARA or GUDISORO, 
GUMSUR TALUQ ayo ANOrHER 

—HRE:PONDENTS.  . 

Madras Estates Land Act (I of 1908), ss. 3, 40— 
Grant of village prior to. Settlement for subsistence — 
Grant, whether constitutes an "estate" - Onus Suit by 
ryots for commutation. 

In order to determine wh-ther a village granted 
as inamto a Brahmin by the zemindar before .the 
Pernianent Settlement subject to the payment of a 
jodi constitutes an estate within the meaning of the. 
Madras Estates Land Act the question of onns 
depends upon the circumstanves of each case. [p. 
230, col <) 

Where ina suit for commutation of rent in kind 
into money rent by the ryots iu occupation of an 
inam village, it appeared that the ' ryots had been in 
possession of their holdings at more or less fixed 
rates for years and there were no relinquishments: 

Held, (I) that the burden of proving that the 
grantee was th? owner of the kudivaram lay on the 
[p. 281, col. 1.] 

(2; that in the absence of evidence the village 
mäst be deemed to be an estate under section 
3 (2)d) of the Madras Estates Land Act; [p. 231, col, ].] 

(3) that the plaintifs were entitled to the com- 

mutation asked for. (p. 23., col. 1.] 


Second appeal against the decree of the 
Collector of Ganjam in Appeal Suit No. 1 of 
1914. 


FACTS.—The' ryois in occupation of 
certain lands in the inam village of Gudisoro 
in Ganjam Di-triet instituted a suit under ` 
section 40 of the Madras Estates Land Act 
for commutation of re.t in kind into money 
rent. The village which was part of 
the Dharakota zeminiari was granted as 
inam to a Brahmin by the zemindar before 
the Permanent Settlement subject to the pay- 
ment of a jodi of Hs. 75-80 per annum. It 
was subsequently enfranchised and the de- 
fendant who purchased it from the Brahmin 
énumdar is its present proprietor. The 
Deputy Collector held that the village 
was not an estate and dismissed the 
suit. ‘The District Collector on appeal held 
that the village was an estate under section 3 
(2), clause (4), and” allowed commutation, 


The defendant ;preferrea, a.second appeal to- 
the Board, 


4,1090 


oe Mi. Krishnaswamt Aiyar, for Mr. P. 
Narayana Murthy, for the Appellant.— 
'TThe.z;Distriect* Collector was -wrong in 
throwing the-onus of proof on the tnamdar. 
In order that the village may be an "estate" 

'rdtis necessary to show that land revenue 
alone-was granted in inam, to a person not 
owing the kudivaram in the village. 


There. is no presumption that the 
grintee was notthe owner of the kudivaran 
at thé date of the grant. The plaintiff who 
wishes to bring the village under the opera- 

„tion of the Act is bound to prove the fact. 

Srimath .Kidambi Jagannatha Charyulu v. 

, Pidipiti Kutumbarayadu (1), Ravulapati Papi 

"^ Reddi v. Nanduru Peda Venkatacharyulu (2), 

*™ Vogots Ohengiah v. Putta Ramudu (3), Ramala 

 Venkataswami v. Kanumalla Narasimhayya (4) 

5 Indety China Nagadu v. Potu Konchi Venkata- 

* subbayya (5) are clear authorities for this 

position. 

"T Mr. V. Ramadas, for the Respondents.— 

There isa conflict on the question of onus 

of proof. See Aduswmulle Suryanarayana v. 

.3 Achhutta Patanna (6), Chinnan v. Kondam 

^ Natdu (7), Yeddamapudi Lakshmi Nurasimha 

Row v. Repalli Sitaraswami (8), Venkatanara- 

sinha Appa Rao v, Muppidi Subba Reddi (9). 

_ The question of onus was raised in the cases 

* relied on by appellant’s Vakil with reference 

. to the special plea of jurisdiction in Civil 

o5 Courts. There is no such plea here. 

?5 In this suit from facts proved or admittted 
the District Collector eame to findings of 
faet (1) that the inamdar was a Brahmin; (2) 
* the, tenant had occupancy rights from long 

: “occupation; (3) there is a distinction between 
"*t hetta (private) and shared vyot; lands in 

MC this village. From these facts, it may be 


a 


Y - 


33 i^(1) 25 Ind. Cas. 891; 27 M. L. J. 233. 


*..(2) 26 Ind. Cas. 67; 27 M.L. J. 567; 16. M. L. T. 
uos (1014) M. W. N. 794. ` 
Jar. (B) 28, Ind. Cas. 553; (1914) M. W. N. 367. 
^. (4? 26 Ind Cas. 357; 16 M. L. T. 596. 
M "(8j 8 Ind. Cas. 365; (1910) M. W. N. 689; 8 M. L. T. 
bi 76. 
wet (6) 22; Ind. Cas 339; 38 M. COS; 26 M. L. J- 99; 16 
wef M. LT. 268. . 
Tyi v) 23 Tnd. Cas. 
gus ai: 
'*" (8) T9 Ind. Cas. 440; 24 M. L. J. 288; (1913) M. W. 
| N. 282,- 
a (91 20 Ind, Cas. 758; 24 M, L, J. 656. 


d 





118; 26 M. L. J. 169 at p. 176, lL. 
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EN 


inferred that thie inamdar did not own the 
kudivaram. ‘It is a question of fact to be 
decided on the evidence in each case. .. : 

JUDGMENT.—This suitis brought by a 
vyof of the Gudisoro village in the Gumsur 
taluk against the proprietor, who is a mahant 
at Puri for the commutation under section 
40 of the'Estates Land Act. ET 


(2). The first question is whetherthe village 
is an estate as defined in section 3: (2) (@) of 
the Act. There is no evidence of the original 
grant. All we know is from the’ Inam 
Register, which shows that at some time 
previous to the Permanent Settlement a 
zemindar of Dharakota granted the village to 
a certain Brahmin for subsistence. There 
was a ṣodi of Rs. 75-8-0 payable at the time 
of the Permanent Settlement to the zemindar. 
It is & correct presumption to make that the 
grant was of the melvaram only and there is 
nothing to indicate that the lands were waste 
at the time of the grant or that both varams 
were granted. ] 


It is contended, hawovee, on .behalf of the 
present appellant that there is no presumption 
that the village was granted in imam, to a 
person not holding the kud?varam thereof, 
and that, therefore, the onus of proof lies on 


the plaintiff, ryot, who invokes the assistance 


of the Revenue Court under section 40 of the 
Act. 


Various decisions of the Madras High Court, 
pro and con, have been quoted. The ques: 
tion of onus of proof -must depend, I consider, 
on the circumstances of each case. In- the 
written statement filed by the defendant ' and 
in the evidence of one of the defendant's 
witnesses a distinction is made -between 
hetta or home farm lands and shared lands. 
Tf the Brahmin grantee was the owner of the 
kudivaram atthe time of the grant such a 
distinction, if it existed on the date -of the 
grant, would hardly have survived to this day. 
The evidence; which in an Uriya village is as 
might be expected almost entirely oral, shows 
that the ryots have been in possession of their 
holdings at more or less fixed rates for years 
and their fathers before them; although there 
are at timesexchangesof land according to 
custom, there have been no relingftishments. 
The Collector, I think, has correctly appreciat- 
ed the meaning of the muchtlikas filed. The 
relinquishment clause has not been acted upon, 
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* ~Further- it is -unlikely . $hat “the original 
‘cultivators ofthe soil were Brahmins in an 
. Uriya village of this nature. 
Taking the'above faets info consideration 
- -and the natural inferences to be drawn from 
tbem, lam of opinion that the burden of 
proof that the grantee was the-owner of tlie 
‘ku livaram lies on the defendant; and as, he 
“has offered no evidence of it, the village must 
:be deemed to be an estate under section 3 (2) 
: (d) of the Aet. i 
- (8). As regards the second issue, whether 
:commutation should be allowed, both the 
-lower. Courts agree: that it should and I agree 
(with them: This, of course, applies to the 
‘shared lands or lands in which the plaintiff 
«owns oecupaney rights. : 
- (4). The questions raised in the pleadings 
whether all the lands in the schedule filed by 
-the plaintiff are in his holding and whether 
« „certain numbers are hetta or private lands 
of the proprietor, have not been decided. 
-The lower Court wil now proceed to frame 
‘issues on these points and decide in which 
number commutation is to be allowed and 


«the sum to be paid under section 49 (2) of 


the Act. . : 
:. 9. This second appeal will be dismissed 
r -with costs. 


Appeal dismissed. 


. NAGPUR JUDICIAL COMMISSIONERS 
x COURT. ; 
ÁP?BAL FROM ÁPPELLATE Decree No. 304-B 
or 1913. 

September 25, 1915. . 
Present:-—Mr. Prideaux, Offg, A. J.C. 
PANDUJI AND OTHERS—PLAINTIFFS— 

(x T APPELLANTS 
versus 
`. PANDUJI AND orgers—Derenpants— 
RESPONDENTS. 


Interest—Rule of damdupat—Usufructuary mortgage _ 


—Mortgagee obtaining possession at adate later than 
the date of document—Rule, whether applicable 

In the case of a . usufructuary mortgage in 
whiche the mortgagee obtains possession at a 
date ater than the data of document, the 
rule of damdwpat does not apply to the interest 
recoverable during the interval between the date of 


CASES. 231 


oa and date of obtaining possession. [p. 232, 
col. 1. ` 

Nathubhai Panachand v.. Mulchand Hirachand, 6 
B. H. C. R. 196, Sundara Bai v, Jagavant, 24 B, 
114 1 Bom. L. R. 551 followed. A 
. Gopal Ramchandra v. Gangaram Anand Shet, 20 B, 
721,  Dhondshet v. Ravji, 22 B. 86, referred to, , 


. Appeal against the'deeree of the ` District 
Judge, East Berar, Amraoti, dated the 19th 
September 1913, modifying that of the 
Subordinate Judge, No. 2, Amraoti, ‘dated 
the 2nd May 1913. 


Mr. F. W. Dillon, for the Appellants. 
` Mr. P. S. Kotwal, for the Respondents. 


JUDGMENT.—The question for decision 
in this appeal is whether in the case of a 
usufructuary mortgage ‘in which the 
-mortgagees obtain possession at a later date, 
the rule of damdupat should not apply to the 
interest. recoverable during the interval 
between date of document and date of 
obtaining possession, Here the mortgage 
is dated the 29th April 1883, and the 
mortgagee did not obtain possession until 
the llth April 1901. The frst Court has 
found that the mortgagees having been for 
no fault of theirs oub of possession of the 
mortgaged property, they were not liable 
to render accounts of the rents and profits 
until that date and hence the rule of 
damdupat applies until that date, and 
operates to limit the interest due to that 
date to a sum not exceeding the principal. 

On appeal the lower Appellate Court 
has held that the rule does not in the 
present case apply, 


Nathubhai Panachand v. Mulchand Hirachand 
(1) lays down the principle that the rule 
of damdupat applies to mortgages as to other 
loaus, but where the mortgagee enters into 
possession of the mortgaged property and 
in taking the accounts between the mortgagor 
and mortgagee credit is given to the latter for 
the rents and profits received by him as against 
the principal and interest due, the above 
mule cannot equitably be applied. In that 
case if appears that the mortgaged property 


was not taken possession of until after 
the date of the mortgage. The appellants 
rely on. Gopal Ramchandra v. Ganga 


^ 


(1) 5B. H 20, R. 196 


n 
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ram Anand Shet (2), but in Dhondshet 
v. Ravi (3) that case was held 
not to be confined to eases in which at 
the date of suit an account between the 
mortgagor and mortgagee was actually 
being kepf. The learned Judges held that 
‘the fact hat an account may be taken 
“between the parties of interest on the 
ñe Side and Yrénts -ànd  profità on tlie 
other is sufficierit to exclude the Jaw of 
damdupat, In Nundara Bai v, Jagavant (4) it 
was again held thatthe rule does not apply 
where the mortgagee has heen placed in 
possession and is accountable for profits 
received by him as against the interest 
due, That is the case here, the mortgagee 


"has been placed in possession, and is 
‘accountable: that he did not get immediate 
possession and had to sue for it does 
not, in my opinion, affect the question. 


The weight of authority is in favour of 
the view adopted by the lower Appellate 
Court, and no direct authority to the 
contrary has been shown me. I hold 
accordingly and dismiss this appeal with 
costs. The appellants will pay respondents’ 
costs. 
Apreal dismissed, 

(2) 20 B. 721. 

(3) 72 B. 86. 

(4) 24 B. 114; 1 Bom. T. R. 561. 


— — 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No. 1229 
` or 1914. 

November 24, 1915. 
Present:—Mr, Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

ABDUL KARIM MEAN— PLAINTIFF — 
APPELLANT 
tersus 
MIAJAN MIANJI AND ANOTHER— DEFENDANTS 

.— RESPONDENTS. 2 

Bengal Tenancy Act (VIII of 1885), s. 86—Surrender 
of portion of joint holding, whether valid-—Surrender, 
achen operating us transfer. 1 
Surrender by one of the joint tenants of his 
interest in a holding máy opetate as a valid tiansfer, 
if notas a valid surrender, to the landlord of his 
interes? subsisting at the date of the surrender, 
when tho deed of sumender is stanped as a 


conveyance and is registered. 
Quere. Whether surrender of a portion of joint 
holding by one of the tenants ig valid? 
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Appeal agains the decree of the District 
Judge of Noakhali, dated the 10th of February 
1914, reversing that of the Munsif, Feni, 
dated the 25th November 1913, 

à Babu Dhirendra Lal Kastgir, for the Appel- 
ant. 

Babu Ramdayal Dey, for the Respondents. 

JUDGMENT.—The plaintiff-appellant 
sued to recover possession of the land in 
dispute, on' the ground that it had been 
surrendered to him by defendant No. 4, who 
was one of the tenants who held the tenure 
which comprised the Jand in suit. The 
Court of first instance gave the plaintiff a 
decree, but an appeal that decree has been 
reyersed and the main ground upon which 
the lower Appellate Court has dismissed the 
suit is that the tenancy of Ahmad Ali and his 
co-sharers being a joint one there could not 
be a valid surrender of a portion of the hold- 
ing by one of the tenants. It appears, however, 
that there was division of the land of the 
holding as between themselves and that 
division was binding upon them, although 
not binding upon the landlord. Ahmad Ali 
used to pay his share of the rent to the 
landlord and being unable to pay the 
arrears of rent, he executed a registered 
document in favour of the landlord transfer- 
ring his interest in the holding. Even if there 
eould be no valid surrender, we think the 
deed operated to pass his interest in the 
holding in favour of the landlord. It was 
stamped as & eonveyance and registered and 
in substance it was a conveyance of the 
interest of Ahmad Ali, We think, there. 
fore, that if Ahmad Ali had any subsisting 
interest in ihe holding at the date of the deed, 
it was transferred to the plaintiff landlord. 
lt is contended, however on behalf of the re- 
spondents that the lower Appellate Court has 
not come to any finding as to whether 
Ahmad Ali had any subsisting interest at the 
date of the deed. The case will, therefore, go 
back to that Court in order that it may find 
cn the evidence whether Ahmad Ali had any 
subsisting right to the land in suit at the 
date when he executed the document. If 
the question is decided in the affirmative the 
decree cf ihe Munsif will be confirmed, if 
in the negative the suit will be dismissed, 

The costs of this appeal will abide the 
result. 

Case remanded, 
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AYYATHURAU AYYAR vU. SIVARAMA PATTAR KARIKAR, 
* 


; MADRAS HIGH COURT. 

Civi, Reviston Petitrox No. 206 or 1915. 
November 15, 1915. 
Present:—Mr. Justice Phillips. 

S. A. AYYATHURAI AYYAR —PLAINTIFF 
—PETITIONER - 
"n versus 
,O. S. SIVARAMA PATTAR KARIKAR— 


-  DEFENDANT— RESPONDENT, 

Evidence Act (I of 1872), s. 92— Endorsement on 
promissory mote——Presumption — Consideration — Oral 
evidence, whether admissible to prove contract between 
gurlias. 

The law will raise a presumption that,as between 
an endorser and an endorsee of a promissory note, 
the endorsement is for the consideration recited in 
the note, but that presumption will not make it “a 
contract in writing” within the meaning of section 
92 of the Indian Evidence Act, sv as to exclude 
oral evidence to prove what the consideration for 
the endorsement really was. 


Petition, under section 25 of Act IX of 
1837, praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Palghat,in Small Cause Suit No. 
1149 of 19 4. i 

Mr. K. P. Ramakrishna Awar for Mr. P. 
R. Ramakrishna Aiyar, for the Petitioner. 

Mr. K. R. Bashyam Atyangar, for the Re- 
spondent. 


JUDGMENT.—The appellant’s Vakil con- 
tends that as appellant endorsed a pro- 
missory note for Rs. 300 in favour of re- 
spondent, the contract that is implied by 
the endorsement includes an acknowledgment 
of the full consideration, and consequently 
no oral evidence can be adduced to prove 
that the consideration that passed was less 
than Rs. 300. Although the maker of the 
note may not beallowed to prove thathe had 
not received full consideration as recited in 
the note, yet the contract between the en- 
dorser and endorsee (i.e, the endorsement) 
contains no recital of consideration and al- 
though such endorsement is held to imply 
a contract between the parties to it similar 
to the contract in the note, it cannot, in. my 
opinion, amount "to a contract in writing" 
that the promise is to be performed in con- 
sideration of the receipt of the full considera- 
tion for the note. To hold this would 
be to prevent any endorsement being made 
as a gift of even for a smaller consideration 
by way of discount, and consequently no 
such recital ean. be implied and, therefore, 
section 92 of the Evidence Act is inap- 


` plicable. 
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This being so, the Subordinate 
Judge's finding becomes one of fact. 

The other point argued is one of appre- 
ciation of evidence and cannot be considered 
here. 

The petition is dismissed with costs. 


Petitdon dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE Decre No. 508 oF 
4914, 
October 29, 1915. 

Present:—Mr. Batten, A. J. C. 
THAKURDAS-—DEFENDANT-——À PPELLANT 
versus 
SOBHACHAND anv orHERS—-PrLAINTIFFS— 
RESPON DENTS. 

Transfer of Property Act (IV of 1882), s, 64—0Oral 
sale—Vendee in possession as lessee— Delivery of 
possession, how effected. 

‘There can be a valid sale by delivery of possession 
within the meaning of section 54 of the Transfer of 
Property Act even if the vendee is already in posses- 
sion of the lands sold as a lessee, provided that 
the vendor by appropriate declarations or acts con- 
yerts the possession of the vendee as lessee into one 
as purchaser. [p. 235, col 2.] 

Muthukaruppan Samban v. Muthu Bamban, 26 Ind. 
Cas. 772; 1 L. W. 754; 16 M. L. T. 344; (1914) M, W. 
N. 768: 27 M. L. J. 491, followed. 

Sibendrapada Banerjee v. Secretary of State, 24 C. 
207; 6 C. L., J. 390, dissented from 

Musammat Rupa v. Bisambar, 8 O. P. L. R. :1 
Bansi v, Pandoba, 12 ©. P L.R. 164, Kannan v. 
Krishnan, 18 M. 324, referred to. 

Appeal against the decree of the Dis. 
trict Judge, Hoshangabad, dated the 20th 
April :914, confirming that of the Munsif, 
Sohagpur, dated the 2vth January 1914. 

Mr. S. Ramdas, for the Appellant. 

JUDGMENT.— The plaintiffs sued for 
possession of the absolute occupancy fields 
in suit on the following grounds. They 
had leased the fields to the defendant 
for nine years by a written lease in June 
1904, but, as the consideration for the 
lease was {not paid, the lease-deed was 
not registered. They had not sued during 
the lense period in spite of the deed being 
void, but now that the lease period was 
over they bronght this suit, which was 


instituted on the 27th June 1913. The 
defendant produced the deed of transfer 
which was not a deed of lease, but an 


unregistered deed of sale for a consider- 
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ation of Rs. The plaintiffs thereupon 
"pleadéd that V defendant had frandulently 


. represerted that the deed was one of lease. 


The following is a portion of the defend- 
'ani's written statement: “The plaintiffs 
orally sald the land in dispute to thede- 
fendant in consideration of Rs. 65 paid in 
eash accompanied with delivery of possession 
on 12th June 1904. They also executed a 
sale-deed on the same date, which is here- 


: with filed.” ne 


Issues were m &s to whether there 
had ‘been misrepresentation as to the nature 
of the deed, and whether the consideration 
had been paid, and it was found that the 
plaintiffs knew the deed was a sale-deed 
and had been paid the -consideration. 

The following was the third issue:— 
— "Whether -plaintiffs orally sold the land 
for Hs. 65 as alleged was the sale 


- eompletéd by delivery of possession?” 


. year prior to the sale. 


'. effected by payment of 


The learned Munsif, following Musammat 


Rupa v. Bisambar (1) and Bansi v. Pandoba- 


(2), held that the existence of the unre- 
gistered deed of sale was not a bar to 
the vendee’ proving that the sale was 
consideration and 
delivery of the property. 


It. is an admitted fact that the defendant - 


was in possession of the .fields in suit 
88 a sub-tenanb under the plaintiffs for a 
He has explicitly 


- stated’ that he had not, given up possession 


` purchaser, and that since that date 


- learned Munsif’ 


at the date of the. sale. On the other 
band, he has alleged that at the time of 
the sale the plaintiffs told him be should 


- remain in possession as`purchaser, and there 


is evidence that tbere was. a formal re- 
delivery of the land to the defendant as 
the 
malguzar has realized the rent from the 
defendant. Neither of the lower Courts 
has recorded a distinct finding as to whe- 
ther they accept this evidence, though the 
observes: “What has 
actually hafpened in this case is that de- 
fendant’s possession was merely continued, 
although afterwards defendant’s. possession 
might be said to have been one of a vender,” 
Both the lower Courts have decided that 
there was no: valid sale to the defendant, 


PLR. 1: 


| (1))80.P 
P. L, RB, 154 . 


. (2) 120.2 
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„fields to the 


“the time of the oral 
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voa 


because there could be no delivery of the 
defendant, who was already 
in possession, fithin, the meaning of para- 
graph 3 of section 52 of the Transfer of 


-Property Act —— 3 MA 


In taking ‘this view of the law the 
Courts have followed the ruling of the Cal. 
cutta High Court in Sibendrapada Banerjee 
v. Secretary of State (3), where it was held 
that though, when a vendee obtains pos- 


session: on the date.of sale and remains in 


possession thereafter, it is reasonable to 


"presume that the possession had been given 


with the assent, express or implied, of the 
vendor, that principle has . no application 
where the intended transferee had been in 


‘occupation from before the date of the transfer. 


A careful examination of the case shows that” 


there was no suggestion that there had been ' 


&ny attempt at delivery on the date of the 
alleged sale, and it appears to me that the 


‘remarks of the learned Judges do not<go so 
far as to say that there 


can never be a 
delivery of possession to a person already in 


‘possession, and that what was decided was ' 


that there can be no présumption of delivery 
from the mere fact that possession has 
remained with the alleged vendee, in the 
absence of evidence of a fresh delivery. 
In Kannan v. Krishnan (4) it was held 
that when a person was already in possession 
under a kaum, the Malabar form of 
mortgage, such possession together with an 
agreement to sell was equivalent to a delivery 
of possession under the. oral agreement to 
sell, within the meaning of Section 48 of 
the Registration Act. This ruling was 
oo by me in Madhodus v. Sheopratap 
ð 

‘In Mauthukaruppan Samban v. Muthu Samban 
(6),the learned Judges construed the Caleutta 
case cited above as meaning that there can 
never bea valid sale by delivery of possession 
if the vendee is already in possession at 
sale. They discuss 
the subject as follows:— Er 

"We are unable to see why an oral sale 
with & request by the vendor to the vendee 


. (8) 84 C. 207; 5 C. L. J. 390, - . 

(4) 18 M. 524. 

` (5) Second Appeal No. 400 of 1907. 

. (6) 25 Ind. Cas. 772; 27 M. Le J. 497; lb L. W. 


i 464; 16 M. L, T. 844; (1914) M. W. N. ¥68,. . + 


. 
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io remain in possession in the capacity of 
vendee and with, absolate rights should 
not, be. sufficient to pass title without 
recourse to the expedient of the vendee 
quitting the property one moment and 
entering upon it at another. An arrangement 
by which the legal nature and character 
of the previous possession is put an end 
to: and’ subsequent possession treated as one 
by the vendee with absolute title is, in 
our opinion, sufficient 'to satisfy the 
requirements of section 54 of the Transfer 
of Property Act.” 

. After referring to Kannan v. Krishnan (4) 
' cited above, the learned Judges go on to 
say:— 


“So far as delivery of possession is 
concerned, there seems to be no difference 
between the provisions of section 48 of 
the Registration Act and those of section 
54 of ihe Transfer of: : Property Act. 
Unless there is something in section 
54. of -the Transfer of Property Act which 
compels us to do so, there is no reason for 
putting on this section a construction which 
would in effect require sales of properties 
below Rs. 

instruments in the numerous classés of cases 
"where the vendee is already in possession 
-as tenant or mortgagee. With due deference 
to the learned Judges. who decide Sibend- 
rapada Banerjee v. Secretary of State (3), we 
are unable to accept that case as a correct 
exposition of the provisions ‘of section 54 of 
the Transfer of Property Act, The conclusicn 
we have come to is that, if there was an oral 
sale of the properties, the fact that the vendee was 
already in possessi6n would not render the sale 
. invalid if the vendor had by appropiate 
declarations cr acts converted the possession of the 
vendee as mortgagee into one as purchaser. 
The difficulty in the present case, however, 
arises from the fact that no oral sale has 
. been pleaded; on the contrary the case for 

the defendants has been that there was 
an unregistered document evideneing the 
sale -which was accompanied by delivery 
of possession. No issue. was raised as to 
any oral sale having preceded Exhibit II, 
but issues 1 and 2 are framed on the 
` footing that ihe defendants! title is based 
on & deed of.sale coupled with delivery 
. of possession.. Under these circumstances we 
. donot think: thet-it. is open to the appellants 
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100 to be only by registered . 
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to set up an oral.sale as^to which there 
was no issue or any evidence.” ~ o> 

In whatever sense the words ‘oral sale’ 
were used in that case,’ there is in this 
case no such difficulty as was felt by the 
learned Judges; for an oral sale has been 
distinctly pleaded and an issue has been 
framed regarding it. 

Whether or not there: is a real serine 
between the Calcutta and Madras ‘views, 
I am couvinged that the words -I have 
italicized in the Madras judgment constitute 
a correct exposition of the law. The learned 
District Judge has, in my opinion, wrongly 
held that in no circumstances can there be 
Such a delivery of possession asis contemplated 
in section 54 of the Transfer of Property Act 
when the vendee is already in possession. 

. I, therefore, remand the appeal for re- trial, 
and. it - must be determined whether or not 
there was an ‘oral sale’ accompanied or fol- 
lowed by such declarations or acts as would 
eonvert the position cf the: defendant as 
tenant into one as purchaser. A refund 
certificate will issue as regards the Court-fee 
paid in appeal, other ccsts will. be costs 
in the suit. 

Oase remanded, ` ` 


- 





CALOUTTA HIGH COURT., 
APPRAL FROM APPELLATE Decker No. 3731 or 
1912. 

: December 20, 1915. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Newbould. 
ABDUL WAHAB AND OTBERS—PLAINTIFFS 
— APPELLANTS ^ 
versus 
: SECRETARY or STATE ron INDIA IN 

^ COUNCIL ax» OTHERS—DRFENDANTS - 


— RESPONDENTS, 

‘Civil Procedure Code (Act XIV of 1882), s. 424—. 
Notice— Defective—Suit against Secretary of State, 
maintainability of. 

A notice under section 424 of the Civil Procedure 
Code, 1882, is not a proper notice if the case set up 
in the plaint i is altogether different from the case 
stated in the notice and, therefore, a suit instituted 
upen such a noties cannot be mainteined. tn. 276, 
col. 1.] 


Apreul?gaiist the decree of the District 


. judge, Chittagong, daicd the 27th August 


233 
NAMA v. GOPALYA. 


1912, confirming that of the Subordinate 
Judge, first Court, Chittagong, dated the 27th 
of June, 1911. 

Babus Dawurka Nath Chakerbutty and 
Kali Kinker Chakerbutty, for the Appel. 


lant. 
. Babu Ram Chandra Mitra, for the Govern- 
ment. i 

Babu Dhirendra Lal Kastgir and Babu 


Prabhat Cha- dra Dutt for Babu Kshitesh 
Chandra Sen, for the Respondent. 

Babu Satish: Chandra Ghose, for the De- 
fendant No. 2, Respondents. 

Babn Biraj Mohan Mozumdar, 
Deputy Registrar. 

JUDGMENT.—We think that the suit of 
the plaintiffs-appellants must foil on the 
ground that the notice given under section 
424 of the Code of Civil Procedure was not 
a.proper notice. The question of notice was 
raised in the sixth issue in the case and the 
Subordinate Judge's decision on that issue 
runs as follows : 

“Mhe case set up in the plaint is altogether 
different from the case stated in the notice, 
Exhibit 13, served on the defendant No. 
1, In the notice the plaintiffs admitted the 
principle of distribution of the Collector to 
be quite correct, but said that the map 
drawn was not correct, inasmuch as in- 
stead of drawing the boundary lines at right 
angles to their jote land, they were drawn so 
as to include obtuse angles, so the notice 
appears to be defective and the suit must fail 
on that ground.” 

The lower Appellate Court, no doubt, has 
not come to any finding upon this point, 
apparently because the plaintiffs did not 
argue the point before it. But we think 
the Subordinate Judge is right in holding 
that the notice is defective, and upon such a 
notice the suit cannot be maintained. 
The suit must, therefore, fail on that ground. 
The appeal is accordingly dismissed with 
costs. 


for the 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
OOURT. 
Civi, Reviston Perition No. 2 or 1915. 
November 20. 1915. 
Present: - Sir Henry Drake-Broekman, KT, 
J. C. 

NAMA ANDOTBERS— DEFENDANTS—A PPLICANTS 
versus 
GOPALYA—PLAINTIFE —OPPOSITÉ PARTY. 
Provincial Small Cause Courts Act (IX of 1887), 
Sch II, Art. 85. cl. (1)—Suit to recover damages [oi 

causing pollution —Jurisd:ction. : 

A suit to recover damages for having caused 
pollution to the plaintiff and his consequent 
excommunication is one to recover compensation for 
injury to the person within the moaning of Article 
35, clause (L), of tte Second Schednle to the Pro. 
vincial Small Cause Courts Act and is not triable 
by a Small Cause Court. [p. 87, col. 1.] 

Gunga Narain Moytro v. Gutalhur Chowthry, 13 
W.R 434, distinguished. 

Gobind Balkrishna v. Pandurang, 15 Ind. Cas. 505; 
36 R. 443; 14 Bom. L. R. 323, referred to, 

Civil revision against the order passed 
by the Munsif as Judge Small Cause Court, 
Hiüganghat, on the 3rd November ‘914, 

Mr. V. R Bobde, for the Applicants. 


Mr. G. R. Pradhan, for the Opposite Party. 


JUDGMENT.—This application for revision 

arises out of a suit brought by the non-applicant, 
a Mahar, to recover damages or. the following 
allegations. The non-applicant’s bullock 
trespassed into the applicants’ field. The 
applicants, intending to cause pollution to 
the non-applicant, tied a dog’s bone to-the 
bullock’s neck and drove it towards 
the non-applicant’s house. The non-applicant 
discovered the bone the same evening when 
tying up the animal. He was then excom- 
municated according to the custom of the 
caste, and the necessary purification entailed 
expenditure amounting to Rs. 50, which 
sum was claimed. The defence included, 
besides a general denial of the allegations 
in the plaint, an alibi on the part of each 
applicant. 

The case was tried by the Munsif of 
Hinganghat in the exercise of his Small 
Cause Court powers. He found that the 
defendants had done the act complained of, 
that the plaintiff was consequently outcasted 
and that he had to ineur Rs. 50 for 
purification as alleged by him.  The* claim 
waa, therefore, decreed in full. 

In this Couri a number of specific 
objections to the -frame of the suit and the 
adequacy of the evidence adduced-have been 
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put forward which, to,- judge from the 
lower Court's record und particularly from 
the statement of the points for determination, 
were not raised at the tfal, though the 
defendants wera throughout represented by 
a Pleader. It is, howaver, 
consider the said objections, because I am 
satisfied that the application must succeed 
on the ground that the suit is not one which 
could be tried by a Small Cause Court, 
being brought for injnry to the person ina 
case falling under clause (2) of Article (35) in 
the Second Schedule to the Provincial Small 
Cause Courts Act, 1887. The non-applicant’s 
learned Pleader cites Gungt Narain Maytra 
v. Gudadhur Chowdhry (1) as authority for his 
contention that inasmuch as actual pecuniary 
damages have resulted from the personal in- 
jury complained of, the suit can be tried by a 
Small Canse Court. That case, however, 
like several others which might be cited 
in the same connection—e, g., Brojo Soundur 
Bhadooree v. Eshan Ohunder Roy (2), Mansing 
Lalung v. Theram Doloye (3), Durga Pershad v. 
AsaJolaha (4), Debi Singh v. Hanuma’ Upadhya 
(5) and Jiwa Ram Singh v. 
was decided when the Mufassil Small Cause 
Courts Act, 1865, was in force. Section 6 
of that Act laid down that a suit might 
be brought in a Small Cause Court for 
damages, but that no action shall lie in 
such Courts on account of an alleged 
personal injury unless actual pecuniary 
damage had resulted from the injury. 
Article 355 of the Second Schedule to the 
Act now in force is evidently framed ona 
different basis, which seems to be that even 
where actual pecuniary loss has been 
sustained, questions of importance and 
difficulty may arise making a summary trial 
undesirable. 


Had the applicants themselves touched the 
non-applicant with the bone, they would have 
been liable for a -direct-assault, uud in Gubind 
Balkrishna v. Paadurang (7) 16 was held that 
a suis based on assault was one for injury 


3 W.: 
(2) 15 W. "fa. 

(8) z2 W. R. 395. 

14) 5 C,.925; 6 C. L. R. 487; 3 Shome D. R. 156. 
(5) 3 A* 747. 

(6) 10 A. 49; A. W. N. (1887) 268 

QT) 15 Ind Cas,.605 14.Bom, L. By 823186 B. 443. 


unnecessary to^ 


Bhola (6)— 


to the parson within the meaning of 
Article 35 (I) aforesaid. Where the object 
is to cause loss of repntation the liability 
of the defendant should not be affected by 
the mere fact that he achieves his end by ap- 
plying the necessary force indirectly through 
an animal. To such an act the maxim, 
qui faci! per alium, facit per se should mani- 
festly be applied. To cause loss of 
reputation is to inflict a personal wrong 
of a serions description, and according to 
the plaintifs allegations in the present 
ease the position reached is analogous to 
the result of defamation, a suit for com- 
pensation for which falls under clause 
(d) or clause (e) of the Article. 

The ease mast be re-tried on the regular 
side of the Munsif’s Court. When taking 
the defence the Munsif should be careful 
to ascertain precisely which allegations of 
fact in the plaint are denied and to use 
the power of calling for further particulars 
that may be needed which is conferred 
upon him by rule 5, Order VI, First 
Schedule to the Civil Procedure Code. A. 
general denial of numerous allegations can 
seldom be satisfactory, and to judge from 
the form of denial given under head (4), 
Appendix A, ibd., is not contemplated by 
the Code. 

The objection which has succeeded here 


‘not having been raised im the lower Court 


costs in this 
in the. 


I make no order as -to 
Court. Costs hitherto incurred 
Munsif's Court will abide the event. 

Case remanded. 


MADRAS HIGH COURT. 
First Orvin APPEAL No. 271 or 1914. 
December 8, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
BUGATA APPALA NAIDU—Ptaintivr— 
APPELLANT 
versus 
CHENGALVALA JOGIRAJU AND OTHERS 
— Daren pants— RESPONDENTS. 
- Specific Reltoj act (I of 1877); s 2%—Centracc to 


238 


RANGAPPA 9. BISMILLA KHAN, 


sell land —Prayer for possession, whether can be 
included in suit for specific’ performance —Vendor's 
mortgagee, whether can be impleaded. 

A-claim for possession may be included in a 
claim for specific performance ofa contract for the 
sale of immoveable property, but it is nob open to 
the plairitiff to implead the vendor’s mortgagee who 


wis in póssession under a usufructuary mortgage. 


wt inky 


Small, 3 My. & Cr. 63; 6 Sim. 625; 6 L. J. 
R. 848; 45 R. R. 212, followed. 


- Taskar v. 
Oh. (x. s.) 821; 40 E. 


+ Krishnasami v. Sundarappayyar, 18 M. 415; 5 M. L. 


J. 164, ‘distinguished. 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 


Vizagapatam, in Original Suit No. 25 of 
1913. ; A 
Mr. K. Raja Atyar for Mr. S. Srinivasa 


Aiyangur, for the Appellant. 
Mr. V. Ramadoss, for the Respondents. 


JUDGMENT.—A1t is the practice iu this - 
and othes' Courts to allow a claim for pos-: 


session to be included ina claim for specific 
performance of a contract for the sale of 
immoveable property, and we are not pre- 
pared to question it. But in the present 
case. the plaintiff has gone further and has 
impleaded the vendor's mortgagees who are 


in possession under a usufructuary mortgage. 


We have not been. referred to any authority 


inthis Court for joining such a claim against. 


the vendor’s mortgagees with a claim against 
the vendor“and in. Tasker v. Small (1) it was 
expressly decided that this cannot be done. 
In Krishnasami v. Sundarappauyur 
subsequent 
27 (b) of the Specific Relief -Act and the 
case is distinguishable. This misjoinder was 
not in our opinion a suffisient reason for 
dismissing so much of the suit as asks for 
specific performance against the Ist defend- 
ant, and the decree will be modified ac- 
cordingly. Further, as the Ist defendant 
now disputes the validity of the mortgage, 
the amount due thereunder will be paid 
into Court by the plaintiff under section 
23 of the Transfer of Property Act; if 
within three months the Ist defendant has 
not taken. proceedings to sét aside the 
mortyage” ‘and’ to establish his right to the 
money, it will be' paid over to the mort- 
gagees. The” ist defendant -must pay the 
plaintiff's costs: in both Courts. Defendants 
Nos. 2 and 3 will be exonerated without 

(1) 3 My. & Cr. 63; 6 Sim. 625; 5 L.J. Ch. (N. s) 
821; 40 E. R, 848; 45 R. R. 212. , Wé 

(2) 18 M. 416; 5 M. D, J. 164. 
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vendee was joined under section - 


'-7"[1916 
prejudice to the plaintiffs right to proceed . t 


against them in future. | 
Appeal partly gllowed; Decree modified. 
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NAGPUR JUDICIAL COMMISSIONER'S | 


COURT. 

APPEAL FROM APPELLATE Decree No. 415-B ` 
j or 1914, f 

August 31, 1915. f 

E Present; Mr. Stanyon, A. J. O. 

RANGAPPA—P.atntirs—APPELLANT 
. versus 

BISMILLA KHAN AND OTHERS— DEFENDANTS' 
— RESPONDENTS, ` 

Negotiable Instruments Act (XXVI of 1881), s 80,- 
scope of—Promissory mote silent as to interest —— 
Collateral written agreement as to interest made contem- 
poraneously, effect of —Rate of interest chargeable. . 

Section 8) of the Negotiable Instruments Act 
embodies a purely enabling provision for dealing 
with cases in which there is no contract in fact or 
capable of legal proof with regard to interest. [p. 240, , 
col. 1.. i , 

Where; therefore, contemporaneously with the’ 
execation of a promissory note a collateral~ written’ 
agreemont asto interest is made, the two: docu- : 
ments represent in fact a single transaction and. 
the holder is entitled to charge interest at the 
rate agreed upon. [p. 240, col. 1.] i 

Ghanshiam Lalji v. Ram Narain, 29 A. 83; 17 M. ' 
L. J. 85; 11 O. W. N. 105; 34 I. A. 6 (P. 0.); 4 A. L. J.* 
29; 1 M. L. T. 427; 9 Bom. L. R. 15 C. L. J. 7, followed. , 

‘Basanti Bibi v. Sheo Mangal Parshad, 2 Ind. Cas. , 
199; 6 A. L. J. 233, dissented from. 

Best v. Haji Muhammad Sait, 23 M. 18; Fathuma ‘ 
Bibi v. Ammal Hanumantha Row, li M. L. J. 296, 
referred to. j 

Appeal against the decree of the Additional’ 
District Judge, Akola, dated the 10th: 
September 1914, confirming that of the 
Subordinate Judge, Buldana, dated the 5th: 
February 1914. | 

Mr. J. Mittra, for the Appellant. . 

Mr. N. R. Alekar, for the Respondents. 

JUDGMENT.—On the 16th December: 
1910, the defendants executed’ in favour of 
the plaintiff two documents, namely;(1) a 
promissory note for Rs. 1,000, which was 
silent às to interest, dnd in which“ ho date 
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was fixed for re- arhent of the money, 
and (2) an agreement to pay interest 
on the said sum of Rs. 2,00C at Rs. 2 
per cent. per month. The defendants paid 
Rs. 600 on the 2nd April, and Rs. 
on the 3rd April, 1911, but failed to pay 
ihe balance. "The plaintiff 
payments to the principal sum, and brought 
this suit for recovery of Hs. 302, the 
balance of the principal, plus Rs. 265-4-0 
as interest, on Rs. 1,000 to the 2nd April 
1911, and on Rs. 
1911. The. ‘Courts below have applied 
section 80, Negotiable’ Instruments Act, 1881, 


and allowed interest at the rate of 6 per 


cent. per.annum. The plaintiff has, therefore, 
apperled, and it is urged for him that the 
above section was wrongly interpreted to 


defeat, his rights under the collateral 
written agreement for- interest made. 
contemporaneously with the contrast 


embodied in the promissory note, the two : 


documents representing, in fact, a single 

transaction, I am of 

contention is well-founded. 
Section 80, Negotiable Instruments Act, 


1881, is in these terms:— 


“When no rate of -interest is specified in” 


the instrument, interest on the amount due 


thereon shall, except in cases provided for: 


by the Code, of Civil Procedure, section 


532, be calculated at the rate of six per 


centum per annum, from the date at 


which the same ought to have been paid: 
until tender or' 
amount due thereon, or- 
until such date after the institution of a. 


by the party charged, 


realization of the 


sait to recover such amount as the Court 
directs. 


. “Explanation. — When the party charged 


is the indorser of an instrument dishonoured . 


by non-payment, he is liable to: pay interest 


only from tne time that he receives notice . 


of the dishonour." 

In Best vy. Haji Muhammad Sait (1) it 
was held that; where a -promissory .nnte 
is;silent.as:to interest; customary: interest 
could z- be : allowed, 


cent. In Fathuma Pbi v.. Ammal Hanumantha 


Row (2) it was. decided. that where ‘a. 
promissory note is silent. as to interest, : 
. 1 eom T f 
(1) -23 M. 18, ». a 
(2) 12M. 1. J: 298. ^ .. Ad 
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eredited the’ 


300 from the 8rd April. 


opinion that this ` 


. Council in 


x Interest, not to take away . 
“though under section ' 
80 aforesaid it must be limited to six per. 
: claim to interest, no doubt the terms of 


239 


oral evidence is not admissible in’ proof of . 


8 
certain 


contemporaneous 


rate of interest; but in 


agreement to pay a: 
such ' 


cases interest at the rate of 6 per cent.’ ` 
should be awarded under section 80 of the ^ 


Negotiable Instruments Act. This’ casa has 
no bearing because the collateral agreement 
pleaded was oral, ‘evidence whereof 
excluded by section 92, proviso (2), Indian 
Evidence Act, 1872. But in Basanti 
v. Sheo Mangal Parshad (8) it was laid 
down that “no agreement not embodied in 


Bibi' 


was ` 


a negotiable instrument can override the provi- ' 


sions of section 80 of the Negotiable Instru- 
ments Act." Consequently where, ina pro- 


missory note, no mention was made a$ to the ` 
rate of interest, but there was a collateral ' 


? written ngremeni for the paymentof interest 
it was held ‘that: | 


at 4 per cent. per month, 
only 6 per cent. per annum should be al- 


lowed. This ruling is^ directly in point and ” 


has heen relied on by the lower Appellate 
Court. 
that it is not a correct 
decision of their Lordships of the Privy 
Ghanshiam Lalji v. Ram Narain 
(4), except in a note at the foot added 
by the editor of the publication. 
Privy Council case it was found that there 
was a custom according to which hundis 


With due respect I am of opinion ' 
exposition of the - 
: Jaw. It contains no express mentionof the ` 


In the ' 


made no mention of interest, and the sti- ` 


pulation as to interest was always embodied : 


in a' separate document às A 
agreement. 


collateral ' 
Their Lordships held that by - 


Act XXVIII of 1855 interest was recover. | 


and section 80 of the 
The ratio 
decidendi is given in these words at pages 
36. and 37;— 

"Section 80 of the Negotiable Instruments 
Act does not purport to deprive those deal- 


able at the rate agreed upon by the parties 
Negotiable Instru- ' 
. ments Act was not applicable. 


ing with such instruments of the freedom ` 


of contract -possessed by other contracting ' 


parties. It purports to confer.a right to 
such a right 
otherwise existing. When a plaintiff has to 


rely upon the section as the groundof his 


the section must be followed. But to read 
(3) 2 Ind. Cas. !99; 6 A. L J. 233. 
(4) 29 A. 83; 17. M.L.J. 35; 11 C. W. N. 105; 


| 4841 A. 6 (P. C.); ; 4 A.L.J. 29; 1 M.L. T. 427; 9 
. y Bom. L, R. 1; 5 C. L. J. 7. 
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the section as -depriving him of a con- 
tractual right of interest would be to read 
into it something which it does not say, 
and which cannot reasonably be implied 
from its language.” 

It is manifest that their Lordships did 
not decide that the usage or custom proved 
before them overrode the law, and that but 
for the custom section 8!) would have pre- 
vailed. They decided that section 80 
embodies a purely enabling provision for 
dealing with cases in which there is no 
contract in fact or capable of legal proof 
with regard to interest. If, therefore, the 
words ‘there is no allegation of any usage 
as to the rate of interest such as would 
take this case out of the opération of the 
Statute” which appear at page 235 in Basantz 
Bibi v. Sheo Mangal Parshad (3) were in- 
tended to distinguish the Privy Council 
ruling, they indicate a misapprehension on 
the part of the learned Judges as to the 
ratio decidendi of the Supreme Tribunal. 

In the present case the two documents 
represent one instrument, and it is possible 
to argue that the case is not one in which 
the negotiable -instrument, taken asa whole, 
was silent as to interest. But let it be 
supposed that the promissory note and the 
agreement as to interest were separate so 
that only the former could be negotiated, 
and that in any suit between subsequent 
indorsees interest could only have been 
obtained by applying section 80 aforesaid. 
I am unable to see why, as between the 
original parties to the two documents, be- 
fore any negotiation of the note has been 
made, the whole of the terms of a lawful 
contract should not be enforced. ‘The Privy 
Council decision is a direct authority for 
its enforcement. 

The appeal is, therefore, allowed : the dec- 
rees of the Courts below are set aside and 
the plaintiff's claim in. full is decreed with 
costs in all Courts. 

Appeal allowed. 


CASES. 1916. 


CALCUTTA HIGH COURT. 
APPBaL FROM 4 PPELLATE DECkER No. 2994 
e of 1915. | 
December 16, 1915. 
Present; — Mr. Justice Holmwood and 
Mr. Justice Mullick. 
KARTICK CHANDRA DAS —DEFENDANT— 
APPELLANT 
versus 


SATYA SREE GHOSAL AND OTAERS— 
Pia ntires — RESPONDENTS. 

Practice—Remand of appeal, whether whole appeal is 
re-opened—High Courts power of remand—Permanent 
tenancy, presumption of—Tenancy wider shebaits— 
Presumption—" Bharatia” fenant—Appellate Court's 
decision on ordinary meaning of a word, finality of— 
Second appeal. 

A remand made by au Appellate Court without 
retaining the appeal on its own file necessarily re- 
opens the whole case and the lower Court of Appeal to 
which the case is remanded is bound to hear the 
appeal upon the judgment of the Court of first 
instance. [p. 241, col. 1.] 

A High Court in the exercise of its powers of 
supervision under the Charter can assume, in certain 
cases, an authority to limitthe scope of certain appeals 
remanded to the lower Courts without keeping 
them on its own file But in such acase, it is 
absolutely essential that the High Court should lay 
down clearly that it did intend to limit the scope of 
the open to certain specified questions. [p. 241, cols, 
1&2. 

In the absence of any limitation, the whole 
appeal on remand becomes open for decision by the 
lower Appellat» Court. [p. 241, col. 2.] 

. No presumption of a grant of permanent tenancy 
can arise, if at the point of ‚ancient time where 
the origin of the tenancy is lost in obscurity, ib was 
held under shebuits whose origin. is also lost in 
obscurity and the tenants were described as bharatia 
tenants. [p. 241, col 2] 

A decision of an Appellate Court upon the ordi. 
nary meaning of a word in common use is final in 
second appeal. [p. 242, col. 1.] 

Appeal from a decree cf the Sub-Judge, 
24 Pergannahs, dated the 30th June 1913, 
affirming that of the Munsif, Alipore, dated 
the 81st July 1907. 

Babu Shib Chandra Palit and Sir Rash 
Behari Ghose, for the Appellant. 

Babus Mohint Mohan Chatterjee and Sarat . 
Chandra Sen, for the Respondents. 

JUDGMENT.—-This is. an appeal. after- 
remand from the judgment and decree of 
the learned Subordinate Judge of the 24. 
Pergannahs, who agreeing with the Court of 
first instance has decreed the plaintiffs’ suit . 
for ejectment of the defendants. The defend- 
ants claimed a permanent right in the 
land which is situated in Kidderpore, a 
suburb of Calontta. They alleged that 
théy hid acdtired suth a right by long 
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possession beyond the membry of man at 
a fixed rent and that their predecessors 
had erected permanent struetures on the 
land. In the first appeal from the Munsif's 
judgment which was heard by another 
Subordinate Judge, it was held that the 
kabuliat set up by the plaintiffs of the 
year 1301 was a forgery and that the 
defendants were entitled to the presump- 
tion from long possession and from the 
existence of permanent structures and he 
accordingly dismissed the plaintiffs’ suit. 
The plaintiffs appealed to this Court and 
the appeal was heard by Jenkins, C. J., and 


Nalini Ranjan Chatterjea, J., who remanded ` 


the case reversing the decree of the lower 
Appellate Court and sending back the 


appeal for re-hearing in the light of the ` 


remarks they had made. Those remarks 
were chiefly two in number, firstly, that the 
presumption which -was made by the Sub. 
ordinate Judge in the first Court offended 
a legal principle, inasmuch as if the original 
lessor was a shebait of debutter he would 
not have acted in discharge of his duty 
as shebait by fixing a rent for all time 
which would in future be wholly inadequate, 
and it was, therefore, necessary to make 
a further ‘inquiry into the origin of the 
tenancy, whether at the origin of the 
tenancy the property had acquired. a debutter 
character, as upon this would depend the 
applicability of the presumption. There 
was a further suggestion that the weight 
to be attached to the word: bharatia should 
also be considered by the learned Subordi- 
nate Judge. 


In strict law a remand made by an 
Appellate Court without tetaining the 
appeal in its own file necessarily re-opens 
the whole case, and the Court of Appeal to 
which the case was remanded is bound to 
hear the appeal upon the judgment of the 
Court of first instance and on nothing 
else. It is true that this Court in the 
exercise of its powers of supervision under 
the Charter has assumed, and we think 
rightly assumed, in certain cases authority 
to limit the scope of certain appeals re- 
manded to the lower Courts without keeping 
them „in „its own Sle. But whenever this 
is done, "it is in. our opinion absolutely 
essential that this Court should lay down 
elearly without any possibility of mistake 
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that it did intend to limit the scope of the- 
appeal to certain specified questions. We 
are, 
Subordinate 
the case was right in holding that the whole, 
appeal was open to him for decision. The 
importance of this lies in the fact that. 
the first Appellate Court found that the 


therefore, of opinion that the learned . 
Judge who has now re-heard. . 


kabuliat which is now found to be the real - 


origin of the present tenancy was a forgery. . 

The Subordinate Judge on remand has. 
found and has given very good reasons 
for finding that this kabul/at must have 
been a genuine document. He, therefore, 
holds that there is no question that at 
the inception of this tenancy in 1301 the 
lessor was the shebait of debutter pro- 
perty. But he has gone further and has 
found that elimirating this kabulzat as the 
origin of the tenancy there can be no 
presumption of a grant of a permanent 
tenancy, the earliest dakhila which is the 
first evidence of the existence of this 
tenancy being of the year 1246 and in 
this also the landlord signed as shebait. 
If the appellants say that the tenancy 
originated before 1246 and that at that 


time the land was not debuéter, the learned 


Subordinate Judge says that that fact must, 
he thinks, be proved by evidence, but they 
have not been able to produce any evidence 
on the point. 


We come, therefore, to the fact that at 
the point where the origin of the tenancy 
is lost in obscurity and where the pre- 
sumption would arise if it ever arose, the 
tenancy was held under shebavts whose 
origin must also be considered to be lost 
in obscurity, and not only was 
under shebaits but it was expressly stated 
that the tenants were bharutia tenants, 
This was the second point which the 
learned Subordinate Judge was specially 
directed to devote his attention to in 
deciding the appeal, and his finding on this 
point is that the word bharatia which has 
been used from ‘the earliest times to 
describe these tenants canuot be said to 
mean permanent tenants. The learned 
Judge, who is an officer of very great 
experience and very sound judgment and 
must be intimately acquainted with the 
use of such terms as bharatia, says: “I 
have never seen the word bharatiu used with 
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referenee to annual tenants with permanent 
rights, the word as ordinarily used signities 
monthly 'tenants of Louses orlands without 
any ‘permanent right." Now this is nota 
question for the Judge as to the legal 
effect of the word. It is a question 
essentially ‘for the Jury of the ordinary 
meaning-of word .in common use, and 


the: decision of the learned Subordinate 
Judge on the point is, therefore, final 
and not open to us to discuss in second 


appeal. 

We think, therefore, that on all the points 
the appeal of the defendant fails and must 
be dismissed with costs. 

Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 

A COURT. 
APPEAL From ÅLPELLATE Decres No. 548 or 
; 1913. 
October 30, 1915. 
Present: —Mr. Batten, A. J. C. 

ASARAM—P tarintipe—APPELLANT 

< versus 

"RATANSINGH. AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Hindu Law—Joint family—Manager, whether 
guardian of minor co-parceners—Sale by manager of 
family property --Suit by minor co-parcener on attarn- 
ing majority for possession of his share Limitation Act 
(IX of 1908), Sch. I, Arts. 144, 44, 91. 

The manager of a joint Hindu family is the 
manager of the whole family property, whether his 
'eo-parceners are minors or majors, but cannot be 
called the guardian of the property ofthe minors 
in the sense in which the word guardian is used in 
Article 44 of the first Schedule of the Limitation Act 
nor can such a manager alter the real relations 
betweon the parties by calling himself gnardian of 
his minor-co-parceners. (p. 248, col. 2, p. 245, col. 2.) 

Gharibullah v. Khalak Singh, 25 A. 407; 5 Bom. L. 
R. 478; 7 C. W. N. 681; 30 I. A. 165 (P. C.), followed. 

A suit by a minor co-parcener on attaining majority 
‘to set aside an alienation by a manager of joint 
family property is governed by Article 144 and not 
by Article 44 or 91 of the first Schedule of the 
Limitation Act. [p. 245, cols. 1 & 2.] 

Sham Chandra Dafadar v. Gadadhar Mandal, 9 Ind. 
Cas. 377; 18 C. L. J. 277; Mahableshwar v. Ramchandra, 
21 Ind. Cas. 350; 16 Bom. L. R. 882; 38 B. 94, 
distinguished. 

Unni v. Kunchi Amma , 14 M. 26; Sheo Shankar Gir 
y. Ram Shewak Chowdhri, 24 C. 77, followod. 

* Appeal against the decree of the Divisional 
Judge, Nerbudda Division, dated the 30th 
June 1913, confirming that of the District 
Judge, Betul, dated the 30th April 1912. 
` Messrs. Vivian Bose and S. K. Barlinge, 
for the Appellant. ~ "^ ^-^ i 
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Mr. J. Mittra,for the Respondents. ^^ ~ 

JUDGMENT.—This appeal arises out of a, 
suit brought byeGanu son of Mayaram for pos-' 
session of his half share in certain family im- 
moveable property, on the ground that the sale 
of the share by his half-brother Deorao to: 
the defendants-respondents was, without 
any right or legal necessity. The suit was: 
instituted on tke 21st November 1910,'9 
years and 6 months after the date of the’ 
sale which was the 21st May 1901. Deorao 
and Ganu were sons of Mayaram by different: 
wives. The findings of fact, which cannot 
be impeached in this Court in second appeal,’ 
are that Ganu had attained majority a little 
more than three years before the institution 
of the suit, and that on the date of the sale 
the property sold was the joint property of 
the plaintiff and Deorao, Deorao "being the 
manager, and the plaintiff a minor. The 
sale-deed, which was executed. by Deorao, 
contains the following recitals:— | 


“Sale-deed . . executed by Deorao 
Patel, son of Mayaram Patel, for himself and. 
for Ganu Patel, minor aged 12 years, son 
of Mayaram Patel, through ‘brother and 
guardian Deorao Patel.” > 

Deorao signed the sale-deed twice, once for 
himself and onceas “guardian and real 
brother on behalf of the minor Ganu.” The; 
sale conveyed the interests of both brothers, in, 
the estate. POS 5 

The learned Divisional Judge upheld the 
decision of the first Court that the suit was 
time-barred. Neither Court decided the 
question whether the sale ofthe minor’s 
share was for legal necessity. 

Ganu died during the suit, and the appeal 
is made by his son Asaram. The sole ques: 
tion for decision in this Court is whether 
the suit was rightly dismissed as ‘time- 
barred. 


I will quote the passages in the judgment 
of the learned Divisional Judge on the 
question of limitation :— 


“Ganu in appeal attacks this decision on 
the following grounds . . that even 
supposing that the two brothers were joint 
and Deorao the manager . . no guardian 
insuch case was necessary and tltat Article 
44 or 91 of the Second Schedule of the 
Limitation Act does not apply to the sale.of 
property by the manager of a ‘joint Hindu 
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family whose authority ika limited one; 
and lastly that Article 144 of the 
Secorid ' Schedule of the Limitation Act 
applies. i 

= “The first question for Jasoni is what 
Article of the Second Schedule of the Limita- 
tion. Act applies to the case. The lower 
Court has applied Article 44. 

“It is: argued for the appellant that the 
manager ofan united Hindu family, the 
‘eo-proprietors being minors, is not the 
guardian of such minors for the purpose of 
binding them by the execution of a bond 
charging the estate, Durgapersad v. Kesho- 
per sad (1); Gharibullah v. Khalak Singh (2). 

“It seems io me that the present case is 
one where the deed of sale is not ab initio 


» 2 


void. The brother Deorao, as manager of 


.&be joint family, had power under certain 
conditioris to sell appellant’s share in the 
village. ‘The deed is voidable by the plaint- 
iff,- not void. Can the appellant recover 
"without setting aside the alienation? I do 
not think he can, as the instrument under 
which defendants have possession is not void, 
as the executant had power under certain 
contingencies to execute it and to alienate 
the share plaintiff now seeks to recover. I+ 

vis clearly. within the power of a manager of 
a Hindú joint family to alienate, for certain 
reasons, joint family property, even if that 
property be ancestral. Appellant states that 
these powers do not -exist, and that his 
brother ‘in no circumstances possessed the 
power; but it has been established beyond 
reasonable doubt that at the time of sale; and 
as a matter of fact at the time of suit, Deorao 
was the manager of the united family. He pos- 
sessed the powers, limited though they were, 
of his position. The existence of the document 
does ‘obstruct the plaintiffs right, and it is 
necessary for him to have it set aside. 

- “Article 44 has, 1 think, been rightly 
applied to the case. Itdoes not, in my 
opinion,. fall under Article 91 of the Second 
Schedule of the Limitation Act. As observed 
by the lower Court, Deorao was ‘manager of 
the joint family property and in that capacity 
guardian of the estate of the plaintiff. 

Taking the evidenca as a 
whole the decision of the lower: Court that 
à y8c. 656; 11 C. L. R. 210; 9 L'A. 2756 Ind. 
Jur. 272; À Bar. P. C: J. 332. 


(2) 25 A. 407; 5 Bom: L, R478: /T C. W. N. 6815 
30 L A.1654P: C.) ^ 
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appellant filed his suit over tlireé years pu 
coming of age is justifiable.” 

ltis contended for the appellant ‘that 
neither Article 44 nor Article 91 of: the 
Limitation Schedule applies and -that the 
period of limitation is the 12. years ordinarily 
allowed in suits for possession of SIHROYOR DIO 
property. 

In support of this contention it is ng 
of all urged that the manager of | 
Mitakshara joint family is not the dcs 
of the property of the minor co- -parceriers; 
he is manager of the whole family pro- 
perty, whether his co-parceners are minors 
or majors, but cannot be called the guardian 
of the property of the minors in the 
sense in which the word guardian is used 
in Article 44 of the Second Schedule: of 
the Limitation Act. This view appears ‘to 
me to be correct. In Gharibullah v: hhalak 
Singh (2), their Lordships of the _Privy 
Council held that a guardian of the property 
of an infant cannot properly be appointed 


in respect of the infant’s interest in the 


property ofan undivided . Mitakshara family. 
The case was one in which a mortgage 
was executed by a maior son and by a 
mother as the certificated guardian ‘of a 
minor son. Their Lordships held that 
there could be no guardian appointed for 
the minor, and that the mortgage. must 
be regarded as one executed by the major 
Son as karta of the joint family.. The case 
was one under the Guardians and Wards 
Act, but the principle underlying the decision, 
as has been explained in numerous cases, is 
that there cannot be a guardian having 


the care of an undivided interest in the 
property of a joint Hindu family. Deorao 
was actually manager of the joint 


property of himself and his mincr brother, 


and he could not' by styling himself 
guardian alter that position. He must be 
regarded as having sold the shares of 


himself and of his brother as manager of 
the joint estate. . fta 

This being so, the next question is 
whether the plaintiff ie bound to set aside 
the sale-deed before he can, recover p 19509- 
sion of the property. . If he is, then either 
Article 44 or 91 of - the Limitation 
Schedule applies, and the suit is ‘time-barred. 
In: Ganpat? v.: Musammat Janki- (3): Drake. 


ety 


(8) 'Secóüid-Appeal No. 849'of Igor 7 "7 " 
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‘Brockman, J. O., had before him a casein 
which ithe facts were very similar to those 
in Gharibullah v. Khalak Singh (2). He held 
that the mother had no power toalienate 
the minor’s property. The minors adult 
brother was Jairam, and the learned 
Judicial Commissioner goes on to say: 


“tn conclusion I may point out that 
even, if the sale be regarded as one by Jairam 
of the plaintiffs’ interest in addition to his 
own, there would be a serious difficulty in the 
way of applying Article 44.of the Limita- 
tion Schedule to the claim. In the first 
place, such a sale would be effected by 
virtue of his position as manager of the 
family, not as guardian, and he could 
sell as manager whether his cc-parceners 
were minor or major. If he exceeded his 
powers, his major co-parcener would ap- 
parently have 12 years in which to 
recover possession on the principle laid down 
in Unni v. Kunchi Amma (4) and applied 
by Banerji, J., in Abdul Rahman v. Sukhdayal 
Singh (5). Why should the minor co- 
.parcener be put off with a shorter periodP 
Similarly, if the manager "was the father 
and the property ancestral (as here) the 
other co-parceners .would have 12 years 
under Article 126 in which to sue for 
setting aside a sale, and they should have 
no less where themanagér is a brother 
'or uncle." 


.. The principle of Unni v. Kunchi Amna (4) 
was again affirmed in Bachan Singh v Kamta 
.Pershad (6), where tbe following extracts 
from the Madras judgment are quoted: — 


“When a person seeks to recover 
property against an instrumentexecuted by 
himself or one under whom heclaims, he 
must first obtain the cancellation of the 
instrument, and the three years’ rule 
enacted by Article 91 applies to any suit 
brought by such person. But "where an 
instrument of alienation is executed by a 
person who is not the full owner of the 
property, but has only conditional authority 
to dispose of it, that Article would not 
poly. ‘Such are the cases of a 
guardian of a minor, the manager of a 


. (4) 14 M. 26. 
` 18) 28 A. 80.at-p. 32; A. W. N. (1905) 176; 2 A. L. 


J. 507. 
(6) 5 Iud. Cas. 585; 32. A. 392; TAL, J. 893. 


^ ment. 


.been applied to an 
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Hindu family or® the sonless widow in a 
divided Hindu family. In these cases . . > 
it is nob onlye not necessary, butit is not 
possible, to have the instrument ofalienation 


cancelled and delivered up, because, as 
between the parties to it, it may be a 
perfectly valid instrument. All that is 


needed isa declaration that the plaintiffs’ 
interest is not affected by the instrument, 
and that declaration is merely ancillary 
to the relief which may be granted by 
delivery of possession.’ ” 

The Madras case was also cited with 
approval in Shes Shankar Gir v. Rum Shewak 
Chowdhri (7), which was the case of an 
alienation by the manager of a Hindu endow- 
The learned Judges observed: . 

* We also think’ that we must hold that 
Article 91 of the Limitation Act has no 
application to the present case. A forcible 
argument was addressed to us on behalf of the 
respondents in order to induce us to hold that 
that Article applied, and a large number of 
authorities were: cited to us. In no one 
of them do we find that Article 91 has 
alienation by the 
manuger of an endowment, the manager 
of an infant heir, a Hindu widow, or 
any otber of the persons whose powers 
are placed in the same footing ‘by 
Hunoomanpersaud Panday v. Pabooee Munraj 
Koonweree (8) and the cases which follows the 
decision in that case." 

In Banwari Lal v. Sheo Sankur Misser (9), 
another case relied on for the appellant, 
Article 91 was held not to be applicable, 
and the limitation period was held to be 
12 years, but that was a case in which 
the alienation was by & co-parcener who 
was not the manager. fu 

In a recent case, Kalyan Singh v 
Pitambar Singh (10), the alienation was 
by a major and his mother -of property 
which belonged jointly to himself and 
his minor brothers. The facts were, 
therefore, parallel to those in Gharibullah 
v. Khalak Singh (2) and in Ganpati x. 
Musammat Janki (8) of this Court. 
Chamier, J., observes;— 


(7) 24 C. TT. : ^ 
(8) 6 M. I. A. 393; 18 W. R. Sin; Sevestre 253 n; 

2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. R. 147. 
(9) 1 Ind. Cas. 670; 18 C. W. N. 815. t 
(10) 27 Ind, Oas. 687; 18 A. L. J. 94. 
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"I am unable: to Acei the contention 
that: Article 44 applies, to this suit. 
When the sale was made Mustmmat Kaunsilia 
was not guardian of the. property of the 
plaintiffs-respondents [see Gharibullah v. 
Khalak Singh. (2)]. The property was 
part of the joint family property of the 
plaintiffs and their brother, Sardar Singh. 
Musammat Kaunsilia must, I think, be 
disregarded altogether. She had no 
right whatever to deal with the property 
of the family after Sardar Singh came of 
age. 
sale was void'altogether and Article 44 does 
not apply to such a case {see Sham 
Ghandra Dafadar v. Gadadhar Mandal (11)]. 
The sale should, I think, be regarded as 
having been made by. Sardar Singh, and 
even if it. be assumed that he was karta 
of the- family he: was- not guardian of the 
property of his brother within the 
meaning of Article 44. This Article has 
never: been applied to a suit to set aside 
a: sale by a karta of joint family 
property. Nor, as‘ far as I am aware, has 
Article 91 ever been applied to such a 
case as this. It appears to me that the 
relevant Article. is 144, that the prayer 
in. “the plaint that the sale may be set 
aside -is probably superfluous and that the 
suit. is well within time.” 


| The learned Counsel, for the respondents, 
Felieson the decision in Sham Chandra Dafadar 
v. Gadadhar Mandal (11), in which Article 
44 was held applicable, and it was remarked 
that if Article 44 did not:apply, Article 91 
did: But: the alienation in that case was 
by. the minor’s de facto guardian who had 
no- share in the property herself. The 
case of a karta is very different. In 
Mahableshwar v. Ramchandra (12), Article 
44 was applied to a suit to set aside an 
alienation by a  mukhiyir appointed by 
the manager of a joint family. The ratio 
decidendi was that the alienation was by a 
properly appointed guardian after the death 
of the adult managing member. It was not 
an alienation made by a karta kaving an 
interest in the joint’ property. 

lt appears to me that there is overwhelm- 
ing authority for the view that Articles 44 


(11) 9 Ind. Cas. 377; 13 O. L. J. 277. 
Eee Ri 21 Ind. Cas. 359; 15 Bom. L. R. 882; 38 B. 94. 


Regarded as a sale by her alone the ` 


and. 91 do not apply to asuit to set aside 
an alienation by a manager of joint family 
property, and that such a manager does not 
alter the real relations between the parties 


_ by calling himself guardian of his minor cc- 


parceners. 

The suit has- wrongly been held to be 
time-barred and I remand the appeal for 
further trial in respest of the other questions 


“that have to be decided. Refund certificate 


will issue in respect of the Court-fee paid in 
appeal. Other-costs will be costs in the suit, 


Appeal allowed; Case remanded, 





MADRAS HIGH COURT. 
Seconp Crvie APPEAL No. 444 or 1913. 
: January 26, 1915. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
` KODIALBAIL RYMOND SEBASTIAN 
' —. LOBO PuaINTIFF—À PPELLANT 
versus 
KODIALBAIL DEVU SHETTY AND OTHERS 
— DERENDANIS— RESPONDENTS, 

Limitation Act’ (IX of 1908), Sch. I, Art. 116—8Suit 
for possession under a contract of lease, nature of-— 
Claim for mesne pr ofits, whether affects suit. 

A suit for possession under a contract of lease and 
for mesne profits is substantially one for damages 
for breach of contract and is governed by Article 116 
of the Limitation Act. [p. 246, col. 1.] . 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 153 of 1911, 
preferred against that of the Court of the 
District Munsif- of Mangalore, in Original 
Suit No. 291 of 1909. 

FACTS.—Defendant No. 1 represented 
one branch of an Alyasanthana family; defend- 
ant No. 2 and one Manjayya Shetty 
represented another branch. Manjayya: 
Shetty borrowed from the plaintiff a snm of 
Rs. 1,000, and ‘leased out certain family lands 
to Bin for a period of 20 years on condition 
ihathe should get the premium discharged 
out of the usufruct. Out of thisa sum 
of Rs. 300 went towards the discharge of 
a debt contracted by both lst defendant 
and Manjayya Shetty with the Kadri 
temple on a previous mortgage. Manjayya 
Shetty died. Plaintiff sued for possession 
of the plaint lands or in the alternative for 
the return of Rs. 1,000 paid as premium 
and for mesne profits for the period of 
three years, during- which he was kept 
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out of possession of the leased lands. 
Defendants pleaded that the lease was not 
for a family purpose and was not binding 
on them. The District Munsif found the lease 
invalid -and that it did not bind defendants 
Nos. ! and 2, and the claim for possession 
was accordingly given up; he found also 
that the suit for mesne profits was barred, 
having been institated beyond three years 
from the date they accrued due, but he 
decreed the plaintiffs claim to the extent 
of .Rs.-820, the amount paid to Kadri 
temple, on the principle of subrogation. On 
appeal the Subordinate Judge upheld the 
view of the District Munsif as to mesne 
profits, but reversed it so far as his view 
regarding subrogation was concerned and 
dismissed the suit in its entirety. The 
present appeal is against that decree. 

Mr. K. P. Lakshmana Rao, for the Appel- 
lant. 

Mr. K. Sundara Rao, for the Respondents. 

JUDGMENT.—The Subordinate Judge 
has dismissed the suit as barred by limita- 


tion. It is argued by the appellant’s 
Vakil that apart from the prayer for 
possession  undor the lease, which has 


been abandoned, the suit is substantially 
one for damages for breach of contract, 
that the proper Article applicable is Article 
116 and.that in that view the suitis not 
time-barred. 

We think this view of the nature of the 
suit is correct and even if the relief claimed 
is the allowance of mesne profits this 
does not affect the true nature of the suit. 
[Vide Ganesh Krishn v. Madhavrav Ravji (1), 
Nobocoomar Mookhopadhaya v. Sru Mullick (2) 
anl Ambalavana Pandaram v. Vaguran (3). | 
If the suit is one for damages for breach 
of the lease contract it is admittedly not 


time-barred. 
We must, therefore, set aside the decree 
of ‘the Subordinate Judge and remand 


the appeal for disposal on its merits. As 
the :appellant has failed to take the point 
argued before us sufficiently clearly in his 
appeal memorandum he will bear his own 
cogts in this Court. ` 
The respondents’ costs will abide 
result of the.appeal in the District Court. 
Appeal allowed ; suit remanded. 
(1) 6 B. 76. 


(2) 6 C. 94; 8 C. L. R. 679. 
(3) 19 M. 52; 5 M. L. T. 228. 


the 


* 
PRIVY OUN “IL 
APPEAL FROM THE Bompay HiGu Cocrr. 
Décember 6, 1915. 
Present:—Viscount Haldane (Lord Chan- 
cellor), Lord Parmoor, Lord Wrenbury, Sir 
John Edge and Mr. Ameer Ali. ` 
JAMSHED KHODARAM LRANI— 
APPELLANT 
versus 


BURJORJIDHUNJIBHAI CONTRACTOR 


- RESPONDENT. 

Contract Act (IX of 1872), s 55—Contr act — Specifte 
performance—Time as essence of contract - Express 
stipulation or nature of property or circumstances, effect 
of —Jurisdiction—Kquity—Intention—Requisitions as-to 
title, when valid. 

Under section 56 of the Contract Act, which leya 
down the same principle as obtains under the law of 
England a Court of Equity will relievo against and 
enforce specific performance, notwithstanding afailure 
to keep the dates assigned by a contract, either for 
completion or for the steps towards completion, if 
it can do justice between the parties, and if there 
is nothing in the express stipulations between the 
parties, the nature of the property or the surround. 
ing circumstances, which would make it inequitable 
to interfere with and modify the legal right. But 
the special jurisdiction of equity . to disregard the 
letter of the contract in ascertaining what the parties 
to the contract are to be taken as having really and 
in substance intended as regards the time of its per» 
formance, may be excluded by any plainly expressed 
stipulation; and to have this effect the language of 
the stipulation must show that the intention was to 
make the rights of the parties depend on the obser- 
vance of the time limits prescribed in a fashion which 
is unmistakeable. The language will have this 
effect if it plainly excludes the notion that these 
time limits were of merely secondary importance 
in the bargain, and that to disregard them would be 
to disregard nothing that lay at its foundation. 
Prima facie equity treats the importance of such 
timo limits as being subordinate to tho main 
purpose of the parties, and ib will enjoin specific 
performance notwithstanding that from the point 
of view of a Courtof Law the contract has not been 
literally performed by the plaintiff as regards the 
time limit specified. [p. 249, cols. 1 & 2.] 

Equity will not assist where there has been undue 
delay on the part of one party to the conftrict, and 
the other has given him reasonablo notice that he 
must complete within a definite time. Nor will it 
exercise its jurisdiction when the character of the 
property or other circumstances would render such 
exercise likely to result in injustice. In such cases, 
the circumstances themselves, apart from any 
question of expressed intention, oxclude the juris- 
diction. :p. 249, col. 2.] 

Equity will infer an intention that time should 
be of the essence from what has passed between the 
CE prior to the signing of the contracte [p. 249, 
col. 2 7 

R agreed in writing by a document to sell his 
lense-hold interest in a certain property to B. B paid 


a certain amount as a deposit or earnest agreeing to . 


complete the purchase in two months or forfeit 
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the earnest.. money In invesgigating the title B 
made certain, requisitions some two months after the : 
date of the contract. .R‘did-nét comply with these. 
requisitions and gave notice to B that the contract to; 
sell was at an end and the earnest money forfeited, on 
the ground that B had failed to complete his purchase ` 
within the date fixed: 

Held, that the case was governed by section 55 of 
the Contract Act, 1872, and that there was nothing. 
in the language of the contract or in the subject- . 
matter to displace the presumption that for the 
purposes of specific performance time was not of the 
essence of the bargain. [p. 248, col. 2; p. 250, col. 1.] 

-Held, further that the requisitions were legitimately 
‘made. [p. 248, col. 2.] : 

Lennon v. Napper, 9 Sch. & Lef. 682; Roberts v. g 
Berry, (1852) 3 D. G. M., & G. 284 at p. 289; 22L J. 
Ch. 398; 43 E. R. 112; 20 L. T. (o. s.) 215; 98 R. R. 139; 
Tilley v. Thomas, 3 Ch. App. 61; 17 L. T. 422; 16 W. 
R. 166; Stickney v. Keeble, (1915) A. C. 386, approved. 


Appeal from a judgment and decree of the 
Bombay. High Court, -dated February 17th, 
1913, reported in 20-Ind. Cas. 469, reversing 
those of the same Court, Original Side, dated 
Jnly 30th, 1912. _ < ] 

. FACTS of the case are sufficiently set 
forth in their Lordships’ judgment as well as 
in the judgment of the High Court reported 
in 20 Ind. Cas. 469, — . 

“Sir Robert Finlay, K. C., and Mr. Brown, for 
the Appellant.—Time was not of the essence of 
the contract and did not become so by reason 
of the subsequent correspondence. Section 55 
of the Indian Contract Act laid down the prin-. 
eipleon which specific performance was ordered 
in India, It was the same in England. 
Equity interfered where the intention of the 
parties.was not to make time as essence of 
the contract [ Stickney v. Keeble (1). Prima 
facie the rule in equity was to ascertain the in- 
tention of the parties, whether they intended 
the time mentioned as essence of the contract, 
from the surrounding circumstances as existed 
at the time of signing the contract. The law 
was the same in India. The claim in the 
contract was assumed by both parties not to 
make time as essence of the contract. 

(Counsel for respondent were directed to 
argue the aforesaid point.) 

- Messrs. Leslie, Scott and Raikes, for the Re- 
spondent.—Time was of essence of the con- 
tract. i : 

[Loro Hatpane referred to Lennon v. 
Napper (2) and Roberts v. Berry (3) ]. 

. Time being of the essence of contract was 


to be gathered from the language of the con- 
(1) (1915; A. C. 356. (2) 2 Sch. & Lef. 687. 
(8) (1852) 3 D. G. M. & G. 284 at p. 289; 22 L. T. 
Ch. 898; 43 E. R. 112; 20 L. T, (o. s.) 215; 98 R. R, 139. 
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tract itself. The language in Stickney v. 
Keeble (1) was essentially different. You, 
must look to the substance of the contract. | 

[Loro Hatpane: You must show that 
there was imported into the contract an 
intention to introducelthe equity jurisdiction. | 

Time was ofthe essenceofthe contract unless- 
it was expressly otherwise stipulated or the: 
nature of the contract did not admit of it or: 
from the surrounding circumstances it ap-: 
peared that parties did not wish it tobeof the: 
essence. The last condition is to be found in“ 
Inglis v." Buttery (4). When the Court of 
Equity said in connection with the question 
of specific performance that you must look 
at the surrounding circumstances, it laid- 
down a rule much wider than the ordinary 
rule of the Common Law as laid down in 
Inglis v. Buttery § Co. (4). Equity in effect. 
varied the contraet by saying that time was' 
notof the essence of the contract and evidence: 
was admissible to rebut the presumption. 
All the authorities agreed (1) that contract- 
made time of the essence of the contract, and: 
(2) that when the Court looked at the sur-: 
rounding cireumstances to ascertain the inten- 
tion of the parties, it was not to vary the- 
effect of the contract. 2 4 

[Loro WRENBURY referred to Kreglinger v. 
New Patagonia Meat ard Cold Storage Company, 
Limited (5).] 2 

Equity jurisdietion in India was defined. 
by the Specific Relief Act, but it drew no dis- 
tinction between law and ‘other contracts. 
Plain and unambiguous meaning of words in 
a deed was the rule of construction, although 
parties had interpreted them differently, 

Reference was made to Seton v. Slade (6); 
North Eastern Railway Co. v. Lord Has!ings 
(7); Tillay v. Thomas (8); Inglis v. Buttery 
(4); Hudson v. Temple (9); Gelye v. Montrose 
(10); Barclay v. Messenger (11); Hudson v. 
Bartram (12), Specific Relief Act, sections 12 
and 26; Transfer of Property Act, section 55; 
Indian Evidence Act, sections 91 and 92. 

(4) (1878 8 A. O. 551. : 

(5) (1014) A. C. 23; 88 L. J. Ch. 79; 109. L. T. 802; 
58 S. J. 97; 30 T. L. R. 114. 


(6) 7 Ves. 265; 32 E. R. 109; 6 R. R. 124. 
(7) (1900) A. C. 269; 69 L. J. Ch. 516; 82 L. T. 429; 


,. 16 T. L. R. 3:6 


(8) 3 Ch. App. 61; 17 L. T. 422: '6 W.R. 68. ° 

(9) 29 Beav. 536: 30 L. J. Ch. 251; 7 Jur. (N. s.) 248; 
3 L. T. 497; 9 W. B. 248; 54 E. R. 736; 31 R. R. 699. ` 

410) 26 Beav 45; 53 E R. 813; 122 R. R. 14. : 

(11) 43 L. J. Ch 449; 30 L. T. 3-1; 22 W. R. 522, 

(12) (1818):8 Madd. 410; 66 E. R. 566, 
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_ Sir Robert Finlay was not called upon to 
reply. . 
i JUDGMENT. . 

| ViscouNT HarnpAwE.— The question in this 
appeal is whether the appellant, who was 
the plaintiff in an action. for specific 
performance, is entitled to the relief’ he 
has claimed. Macleod, J., decided that he 
is. so entitled, but the High Court in appeal 
at, Bombay reversed the decision and dismiss- 
ed the action. 

The facts may be stated briefly. The 
Government of Bombay, in 1898, granted 
to one Mothabai Bhikaji a reclamation 
lease of over 2,000 acres of land near 
Rombay for a term of 999 years. The 
lease provided that the lessee should 
reclaim the land and- bring it under culti- 
vation within a period which was ultimately 
extended to the year 1910. He was also 
to maintain the reclamation throughout the 
term, and keep up certain roads, and make 
and maintain certain waterways and 
boundary marks, to the satisfaction of the 
local Collector. The lessee was, further, 
not to assign or  underlet, until the 
reclamation was complete, without the 
consent in writing of the Collector. In 
ease of breach of any covenant or condition, 
or provision of the lease the lessor had the 
right to re-enter and determine the lease. The 
lease was transferred in 1908 to the respon- 
dent, who had purchased it from the lessee. 

On the Sth July 1911 the respondent 
agreed in writing by a document in 
Gujrati, a translation of which was before 
their Lordships, to sell the lease-hold 
interest to the appellart for Rs. 85,000, 
and the appellant paid Rs. 4,000 of this 
sum as a deposit or earnest. This agree- 
ment provided, by clauses 1 and 2, that 
the title was to be made marketable; 
that the conveyance was to be prepared 
and received within two months from the 
date of the agreement; that on signing the 
document of sale Rs: 80,500 were to be 
paid, and after its registration the remain- 
ing Rs. $00. The 5th clause provided 
that on payment of the Rs. 81,000, as 
provided by clause 2, the document of 
sale or conveyance was to be executed, 
but should the purchaser not pay the 
amount within the fixed period above 
mentioned he was to have no right to the 


deposit or earnst money of Rs. 4,000 
paid on account, and any. claim of his, 
was to be void, and the vendor was, after 
that date, to be at liberty to re-sell. 

There was a subsidiary agreement that. 

the respondent should buy certain land 
belonging to the appellant for Rs. 30,000, 
to be deducted from the Rs. 81,000, but 
on this nothing turns. 
; The appellant's Solicitors proceeded. to. 
investigate the title, and they made requisi- 
tions. Of these requisitions some related ` 
to the rights of one Chimanlal, .who had 
professed to make a title as heir to his 
father, one of certain’ mortgagees of the. 
interest of Mothabai Bhikaji. Another 
of the requisitions was for a certificate or 
letter from the Collector stating that all 
the covenants and conditions of the lease 
had been performed and fulfilled. This 
requisition was made on the 3rd October 
1911, more than two months after the 
date of the contract. The respondent did 
not comply with these requisitions, but on 
the 6th October, through his Solicitors, 
asserted a right to put an erd to the 
contract on the ground that time was of 
its essence, and to forfeit the deposit on 
the ground that the appellant had failed to 
complete his purchase within the date fixed. 

If these requisitions were made in time 
their Lordships are of opinion that they 
were proper, and that they were not 
adequately answered. If time was not of 
the essence of the contract- it is clear 
that they were legitimately made, however 
the matter might stand as to one or other 
of them if time were of the essence. This’ 
last question, therefore, lies at the root of: 
the controversy, and the answer to it ig’ 
decisive of the appeal. 


The law applicable to the point is contain- 
ed in section 55 of the Indian Contract 
Act, 1872, which provides that “When a. 
party to a contract promises to do a 
certain thing at or before a specified time, - 
or certain things at or before specified 
times, and fails to do any such thing at 
or before the specified time, the contract, 
or so much of it as has not been performed, 
becomes voidable at the option -of the 
promisee, if the intention of the parties 
was that time should be of the essence of 
the contract," 
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Their Lordships do not'think that this 
séction lays down any principle which 
differs from those which obtain under the 
law: of England as regards contracts to sell 
land: Under that law equity, which governs 
the rights of the parties in cases of specific 
performance of contract to sell real estate, 
looks notat the letter butat the substance 
of the agreement in order to ascertain 
whether the parties, notwithstanding that 
they named a specific time within which 
‘completion was to take- place, really and 
in substance intended more than that it 
should take place within a reasonable 
time. The principle is well expressed in 
what Lord Redesdale’ said in his well- 
known judgment in Lennon v. Napper (9), 
which was adopted by Knight-Drnce, L. J., 
in: Roberts v. Berry (3). The doctrine laid 
down in these cases was again formulated 
by Lord Cairns in Tilley v. Thomas (8) 
and by: the House of Lords in the recent 
case of Stickney v. Keeble (1). Their Lord- 
ships are of opinion ‘that this is the 
doctrine which the section of the Indian 
Statute adopts and embodies in reference to 
sales of laud. It may be stated concisely 
in the language used by Lord Cairns in 
Tilley v. Thomas (8):— 


“The construction is and must be in 
equity the same as in a Court of Law. 
A, Court of Equity will indeed relieve 
against, and enforce, specific performance, 
notwithstanding a failure to keep the 
dates assigned by the contract, either for 
completion, or for the steps towards comple. 
tion, if it can do justice between the parties 
and if [as Lord Justice Turner said in Roberts 
y- Berry `(8)], there is nothing in the 
express stipulations batween the parties, 
the nature of property, or the surrounding 
circumstances,’ which would make it 
inequitable to interfere with and modify 
the legal right. This is whatis meant, 
and all that is meant; when it is said that 
in equity. time is not of the essence of the 
contract. Of the three grounds...mention- 
ed: :by Lord Justice Turner, ‘express 
stipulations’ requires no comment. The 
‘nature of the property’ 
the case of ‘reversions, mihes, or trades. 
The ‘surrounding circumstances’ must depend 
on the facts of each particular case." 


Their Lordships will add to the statement 


is illustrated by 


just quoted these observations. The special 
jurisdiction of equity to disregard the letter of 
the contrast in ascertaining what the parties to 
the contract are to ba taken as having 
really and in substance intended as regards 
the time of its performance, may be 
excluded by any plainly expressed stipula- 
tion. But to have this effect the language 
of ihe stipulation must show that the 
intention was to make the rights of the 
parties depend on the observance of the 
time limits prescribed in a fashion which 
is unmistakeable. The language will have 
this effect if it plainly excludes the notion 
that these time limits were of merely 
secondary importance in the bargain, and 
that to disregard them would be to disregard 
nothing that lay at its foundation. Prima 
facie, equity treats the importance of such 
time limits as being subordinate to the 
main purpose of the parties, and it will 
enjoin specific performance notwithstanding 
that from the point of view of a Court of 
Law the contract has not been literally 
performed by the plaintiff as regards the 
time, limit specified. This is merely an 
illustration of the general principle of 
disregarding the letter for the substance 
which Courts of Equity apply when, for 
instance, they decree specific performance 
with compensation for a non-essential 
deficiency in subject-matter. 

Bab equity will not assist where there 
has been undae delay on the part of one 
party to the contract, and the other hag 
given him reasonable notice that he must 
complete within a definite time. Nor will 
it exercise its jurisdiction when the 
character of the property or other circum- 
stances would render such exercise likely 
to result in injustice. In such cases, the 
circumstances themselves, apart from any 
question of expressed intention, exclude the 
jurisdiction. Equity will further infer an 
intention that time should ba of the essence 
from what has passed between the ` parties 


‘prior to the signing of the contract. Tilley 
v. Thomas (8) (supra), where specific 
performance was refused. illustrates this 


class of transaction. But in such a case 
the intention must appear from what has 
passed prior to the contract, the con- 
struction of which cannot be affected in 
the contemplation of equity by what takes 
place after it has once been entered into, 
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Applying these principles to the agree- 
ment before them, their Lordships are 
of opinion that there is nothing in its 
language or in the subject-matter to displace 
the presumption that for the purposes of 
specific performance time was not of the 
essence of the bargain. They do not 
think that the subject-matter or the charac- 


ter of the lease sold were such as to 
take the case out of the class to which 
the principle of equity applies. They are 


also "nable to hold that the plaintiff 
bound himself by his correspondence sub- 
sequent to the agreement to a new agree- 
ment that time, if if was not originally 


of the essence, should be made so. As 
to ‘the language of the agreement itself, 
without dwelling on a possible point in 
the plaintiff's favour which does not 


appear to have been raised in the Court 
below, that the only time limit mentioned 
refers to his preparation and reception of 
the conveyance, as distinguished from 
completion, they agree with Macleod, J., 
iu the view that there is nothing said 
in it sufficient to exclude the equitable 
cannon of interpretation. And they agrée in 
his conclusion that the defendant had no 
justification in claiming in the circum- 
stances to treat: time as of the essence. 
They are unable to concur in the opinion 
of the learned Judges of the High Court 
in appeal that there was evidence that 
the plaintiff had not money with which 
to pay the price, or that the subsequent 
correspondence and dealings between the 
parties modified the right of the  plaintitf 
to insist on his right to complete the 
purchase. 

These conclusions render it unnecessary 
to consider the other points dealt with 
in the High Court and elaborately argued 
at their Lordships’ Bar. The result is that 
they think that the appeal ought to be 
allowed and the judgment of Macleod, J., 
: restored, and that the respondent should 
pay the costs of this appeal and in the 
Courts below. They will humbly advise 
His "Majesty accordingly. 

E Appeal allowed. 


Solicitors for the Appellant: Messrs. 
Latteys and Hart. 
Solicitors for the Respondent; Messrs. T. 


L. Wilsom § Co, 
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PUNJAB CHIEF £OURT. - 

Civic Revisrox Perrrion No 1039 oF 1913. . 

April 29, 1915. i 
Present: —Sir Donald Johnstone, KT., Chief 

Judge, and Mr. Justice LeRossignol. ^ 
Musimmat GULAB KHATCN AND OTREERS— 

DEFENDANTS— PETITIONERS 
TETSUS 
CHAUDHRI AND OTHBRS— PLA'NTIPFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r., Sch. IJ, paras 16, 16— Arbitration —Award— 
Decree based on award—Appeal—Revision—Grounds—~ 


Jurisdiction: < " 
No appeal lies from a decree based on an award 


when the decreo isin accordance with the award. : 


Lp. 355, col. 2.1 

An omission of sanction under Order XXXII; 
rule 7, Civil Procedure Code, 1908, is no ground for 
revision. [p. 250, col. 2.] 

No revision is muintainable on the Pound of 
objections as to the conduct of the arbitrators. [pi 
251, col. 1.] 

The revisional jurisdiction is exercised only iu 
extraordinary cases where no other remedy is 
available tothe aggrieved person. [p. 251, col. 1.] ^" 


Petition for revision of the decree of the 
District Judge, Jhelum, dated’ the 5th July 
1918. 

Mr. Nanak Chand, for the Appellahts. 

Mr Badr-ud-Din, for the Respondents. 

JUDGMENT.- This case and the con- 
nected Case No. 1038 of 1913, which were 
instituted as revisions, have been registered 
as appeals by the office, though on 16th 
November 1913 the admitting Judge remarked. 
that apparently no appeal lay, the decree in. 
each case being iu accordance with the award 
and the point was left for decision by the 
Division Bench. We rule that no appeal 
lies. 

The law as to the circumstances in which 
revision by this Court is allowable in cases: 
of decrees based on, and in accordance with, 
awards and as to the scope of such revisions, 
is pretty clearly defined in tke Full Bench 
rulings Hansraj v. Ganga Ram (1) and. 
Panna Lal v. Mussammat Soman (2), | which 


interpret and apply the Privy Council ruling. 
Ghulam Jilani v Muhammad Hassan (8) and: 


Uda v. Mul Chand (4), Division Bench 
case. Under the last mentioned ruling the 
omission of sanction under Order XXXII, 


rule 7, Civil Procedure Code, is no ground 
(1) 88 P. R. 1902 (F. B.); 119 P. L. R 1902. 
(2) S9 P. R. 1902 (F. B.); 120 P. L. R. 1902. 


(3) 25 P. R. 1£02 (P. C.): 12 M. L. J. 77; 4 Bom. L. 


R. 161; 6 C. W. N. 220 29 C. 167; 29 I..A. 61. 
(4) 4 P. R. 1907; 20 P, W. R. 1907. 
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e 
for revision, and this dictum wipes~ out 
ground I (b) of the printed gr-unds now 
before us. The distinction “between Uda v. 
Mul Chand (4) and the present case suggested 
in ground I (c) is fallacious, for the objection 
was not taken in the. lower Court in tim , 
that is, within the 10 days allowed for cbjec- 
tions. 
Ground I (a) might be a good ground for 
.revision if it could be established, but it 
cannot. We have examined the record and 
we find that the learned Advocate has 
overlooked the fact that Musammat Khan 
Bano .was guardian of four minors and that 
She appointed one Pahar Khan her and 
their agent, and of course his acts are their 
acts. One point raised in argument but not 
mentioned in the grounds is that Anar Khan, 
defendant, who signed as ^ major, was really 
minor; we do not think that on revision a 
point like this should be sprung upon the 
plaintiffs. 
The second ground in the printed memo- 
randum is certainly no ground for revision, 
being wholly concerned with the conduct of 
the arbitrators—Of. Ghulam Jilant v. Muham- 
mad Hassan (8), reference to Jhang: Ram 
v. Mussammat Budhe Bat (5). 
. Apart from all the above reasons for 

dismissing these revisions, the doctrine must 
always be borne in mind that this Court’s 
revisional jurisdiction is meant for use in 
extraordinary cases where no other remedy 
is available to the aggrieved person. In the 
present case it will apparently be open to 
the minors, when they come of age, if so 
advised, to sue to set aside decrees and orders 
"passed to their detriment contrary to law and 
justice. 

For these reasons we dismiss these peti- 
tions but in all the circumstances we think 
the parties might be left to pay their own 
costs. 


Revision dismissed. 
| (5) 84 P. R. 1901; 112 P. L. R. 1901. 
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CALCUTTA HIGH COURT. |: 
APPEA S FROM AePgLLATE Decrees Nos. 1965,. 
2216, 72 7, 2218 anv 2219 or 1913. 
Dotember 10, 915 
Present; —Mr. Justi:e N. 'R. Chatterjea ids 
Mr. Justice Newbould. 
KALIS CHANDRA SAHA AND ANOTHER— : 
PLAINTIFFS — ÀPPEULANTS : 
versus 
DARBARIA SHEIK AND OTHERS— 

DERENDANTS— RESPONDENTS. ME 

Bengal Tenancy Act (VIII of 1885), s. 29— 
Landlord and tenant -Hajat—Landlord’s right to ^ 
claim full vent after allowing hajat for some years— 
Non-occupancy raiyat—Agreement to pay full rent 
stipulated in lease after getting hajat for some years, 
if valid- — Evidence of subsequent agreement or of conduc 
lo vasy rent stipulated in registered lease, admis. 
sibility oj—Evidence Act (I of 1872), s. 92 - Evidence 
that rent was always paid ut lower rate than that 
stipulated in lease, admissibility of. 

An agreement of a non-occupancy raiyat contained | 
in his kabulyat that for the term of the lease a 
portion of the stipulated rent will be deducted as 
hajat (kept in suspense) and after the expiry of the 
term, if he chooses to occupy the land full rent will 
be payable, does not contravene the provisions of the 
Bengal Tenancy Actandis not invalid. ( p. 252, col. 2.] 


Srimati Mohamaya Kar v. Kishore Chang, 21 Ind.. 
Cas. 945; 18 C. W. N. 738; 18 C. L. J 502, distinguished. 

Tho mere fact that the landlord on the expiry 
of the term of a written lease realised rent at a 
rednced rato for a few years, is not sufficient to 
deprive him of his right to claim rent at the rate 
stipulated in the lease. [p. 252, col. 2.] 

Durga Prosad Singh v. Rajendra Narain Bagchi, 4, 
Ind, Cas. 713; 10 C. L. J. 570; 37 C. 298; Durga Prasad 
Sinyh v. Rajendra Narayan Bagchi, 21 Ind. Cas. 750; 
410 498; :8 C.W N 66; (1914) M.W N 1:40 I. 
A. 223: 15 M_L. ". 68: 19 C. L. J. 95: "6 M. L. J. QF: 
1e Bom b. R. 42; Baijnath Prasad Sahw v. Raghunath 
Rai. 14 Ind. Cas. R17; 16 C. W. N. 496, applied. 

Whero such a lease is registered, evidence of any 
subsequent agreement or evidence of conduct is in-. 
admissible for the purpose of varying the stipulated 
reni. [p. 258, col 1.] 


Evidence that since the execution ofa kabulyat. 
the tenant has been paying rent ata lower rate than 
that stated in the kabulyat, is admiss:ble to show that 
from the very first the intention of the parties” 
was that the kabulyat should not be acted: 
upon or that there has been a waiver of the strict. 
terms of the lease. [p. 2°3, col. 1.] 


Beni Madhub Qorani v. Lalmoti Dassi, 6 C. W. N.- 
242, applied. 

Appeals against the decrees of the Dis- 
trict Judge, Rangpur, dated the 10th March 
1913, modifying that of the Munsif, Kuri- 
gram, dated the 2*th February 1912. 


FACTS of the case appear from the 
judgment. 


"S 
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Babu Surendra Chandra Sen, for the 
Appellant.—The defendants are bound 
by the terms of the kabulyats, and the 
landlord is, therefore, entitled to claim the 
payment of higher rent as reserved in the 
kabulyats. Thefact that the landlord has 
realised rent at the lower rate does not 
disentitle him to claim the higher rent 
reserved in the lease at any time he likes, 
there is no waiver. On the expiry of the 
terms of the kabulyats the tenants held 
over on the same terms and as the kabulyats 
are perfectly valid, the tenants are bound by 
their terms to pay the stipulated rent. They 
enjoyed a deduction for some years, but 
that-does not give them any right to claim the 
deduction against the wishes of the landlord. 

Babu D. N. Bagchi, for the Respondent.— 
It was not the intention of the parties 
from: the beginning that the provision 
. relating to higher rent should be acted 
upon. Moreover, section 29 of the Bengal 
Tenancy .Act precludes the imposition 
of. the higher rent reserved, as it exceeds 
by more than two annas in the rupee. 
I rely upon the decision reported as Srimati 
Mohamaya Kar v. Kishore Ohang (1). 
` [N. R. CHATTERJEA, J. : This case relates to 
occupancy raiyats but your clients are non- 
occupancy ratyats. | 

The principle of the decision is appli- 
cable. to these cases. Under the Bengal 
Tenancy Act, the landlord can enhance 
the rent of non-occupaney rutyats according 
to the procedure laid down inthe Act in 
sections 43 and 46. The attempt of 
the landlord to enhance rent in the way 
adopted.by him is contrary .to law. 

Babu: Sw«reudar Chandra Sen, in reply.— 
There is absolutely no evidence on the record’ 
that) it! was the intention. of the parties 
that'the terms relating tothe payment of 
higher rent would not be acted upon. What 
the. landlord is claiming is not enhanced rent 
butirent: which was stipulated in the kabulyats. 
Section 29, section 43 or section 46 has no 

application. i 


JUDGMENT.—These appeals arise cut of 
suits for rent based: upon certain kabulyats. 
The kabulyats in three of the cases were 
for the term of: one year and- the kalu- 


` lyats in the remaining two cases were for 
(1) 21 Ind. Cas. 948; 18 C. L. J. 507; 18 O. W: N. 
788,- ; oo 
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three years each. Certain rent was settled 
in each case but a portion was deducted as 
hajat (kept in "suspense) and the balance 
was stated to be the rent payable for the 
term. It was stipulated, however, in the 
kabulyats that on the expiry of the term 
the tenant would take a fresh settlement and 
if he continued in occupation without tak- 
ing any fresh settlement, the amount of 
hajat would not be allowed. The plaintiff 
in these suits has claimed rent at the full 
rate. The Court of first instance gave a 
decree for rent at the full rate, but on 
appeal the learned District Judge held that 
plaintiff wus entitled to recover rentonly at 
the reduced rate. The plaintiff has appealed’ 
to this Court. 


Now the defendant is not an occupancy. 
raiyat, The case of Srimatz Mohamaya Kar v. 
Kishore Chang (1), upon which reliance: was 
placed on behalf of the respondent, related 
to an agreement made by an occupancy 
ratyat and the agreement contravened the 
provisions of section 29 of the Bengal Te. 
nancy Act, and, therefore, cannot govern 
the present cases. The agreement contained 
in the kabulyats in these cases as to payment 


. at the fullrate after the expiry of the term 


if the tenant chose to occupy the land, 
does not contravene the provisions of thé Act 
relating to non-occupancy razyats, and is not 
invalid. i 


The learned District Judge, however, has 
held that even after the expiry of the term 
the plaintiff did not realise rent at the full 
rate, but realised rent at the reduced rate. 
Although there is evidence to show that ' 
rent was not realised at the full rate, there: 
is no evidence that: rent was realized at the 
reduced rate, and the finding of the Court. 
below on tbe latter point, therefore, is not 
based upon any evidence. It does not appear 
at what rate rent was actually realised since 
the expiry of. the term. Assuming, however, 
that rent was realised at the redaced rate for 
a few years before suit, we do not think 
that that fact by itself is sufficient to deprive 
the landlord of his right to claim rent at 
the rate stipulated in the kabulyats. The 
contract as to the rent payable after the 
expiry of the term is contained in the 
kabuliyats. The mere fact that the rent 
for some years has been received at a 
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-reduced rate does not ind the lessor to 
accept rentat that rate in future, because 
that is consistent with the yeduction being a 


mere temporary abatement and is an 
Indulgence on the part of the lessor. 
See Durga Prosad Singh v. Rajendra 
Narain Bagchi (2), Durga Prasad 


Singh v. Rajendra Narayan Singh (3) and 
Baijnath Prosad Sahu v. Raghunath Rai 
(4). The learned Judge has practically 
held that the landlord by accepting rent at 
-the reduced rate after the expiry of the 
term of the leases bas varied the reat by 
putting an end to the agreement to pay 
rent atthe full rate. No such case, however, 
was made by the defendant, and in four 
of the cases in which the leases were 
registered evidence of any subsequent 
agreement or evidence of conduct is inadmis- 
sible. 

We are accordingly of opinion that 
the- plaintiff accepting rent at the reduced 
rate is not precluded from claiming 
rent atthe rate agreed upon in the kabulyats. 

The defendant, however, pleaded in his 
written statement that the stipulation in 
the kabulyats that the amount of hajat 
would not be allowed on the expiry of the 
term of the lease was inserted asa mere 
matter of form, in other words, that it was 
never, intended to be acted upon. We think 
that this question should be gone into. In 
the case of Bent Madhub Gorani v. Lalmoti 
Dassi (5), this Court held that evidence that 
since the execution of the kabulyat the 
tenant paid rent at à lower rate than that 
stated in the kabulyat, is admissible to 
show that the intention of the parties was 
that the kabulyat from the very first 
was “nob intended to be acted upon or that 
there had been a waiver of the strict term 
of the lease. We agree with the above 
view and we think the lower Appellate 
Court should come to a decision whether 
it was the intention of the parties from 
the beginning that the kabulyats were not to 
be acted upon, or in the alternative 
whether there was a waiver of the terms. 
The decrees of the Court below are accord- 

(2) 4 Ind. Cas. 713; 10 C. L. J. 570; 37 C. 293. - 

(3) 21 Ind. Cas. 750; 18 C. W. N. 66; 41 C. 493; 
(1914) M. W. N. 1; 40 I. A. 223; 15 M. L. T. 68; 19 C. 
L. J. 95; 26.M. L. J. 25; 16. Bom. L. R. 42. 


2 
(4) 14 Ind. Cas. 817 16 C. W. N. 496. 
(5) 6 0. W. N. 242, 


ingly set 


aside and tho cases remanded 
to that Court for disposal after a decision 
of the question indicated above. It will 
be open to both parties to adduce further 
evidence on the point. Costs to abide-the 
result, i 


t 


Decree set aside; Oase ramanded. ` 
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"valid — Authority acted upon long after it was given, 


effect of. 


'A Hindu widow desirous of making an adoption 


lcan do' so only with the assent of the sapindas. 


» 


- As the assent is regarded as a substitute for the 
-authority, of the husband and as the Hindu Law 
enjoins that such an assent should be obtained 
from those who would bo the natura] advisers and 
protectors of the widow, prima facie it should be 
sought from those who aro next in the line of 
succession. (p. 257, col. 2.] 

Where there are one or two near "sapindas" who 
from improper motives withhold their consent, it 
is open to the widow to apply to more remote 
sapindas. But before doing so she must consult 
the nearer ones: even though they be inimical to 
hér, she has no right to conclude on a priori reasonicg 
that the consultation would be futile. [p. 257, col. 2; 
p. 250, col. 1.] 

Courts will be justified in conning with care an 
adoption which purports to be based on an authority 
given many years bofore the event. [p. 254, col. 1] 

Where, therefore, a Hindu widow after the death 
ot her «unmarried son adopted a son with the con- 
sent of the remote sapindas of her husband but 
without having consulted the nearer sapindas, who 
were entitled to succeed to the property of her 
son in case she did not make an adoption, and they 
sued. as reversioners to recover the property: 
| Held, that it was her duty to have applied to the 
plaintiffs for the consent and that this not having 
been done, the adoption was invalid and the plaintiffs 
were entitled to recover. [p. 258, col. 1.] 


Appeals against the preliminary and final 
deérees of the Court of the Temporary : ub- 
ordinaté' Judge of Kistna at Masulipatam, 
in Original Suit No. 40 of 1908. 

Uc o In A. S. No. 94 of 1912 
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Mt. 
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. Messrs. V. Ramesamand V. Ramadass, for 
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. Messrs. P. Narayana Murthy, K. V. L. 
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Mr, K. V. L, Narasimham, for the Appel- 
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:Mr..V. Ramesam, for the Respondents. 


c JUDGMENT, ` 


m A. S. No. 94 of 1912. 
. Sasuaciry Aran, J,—The. plaintiffs . sue 
as revesioners of one. Narasamma to recover 


possession of tht plaint properties. The 
last male owner was Veukatasubbiih, a boy 
of 14 years. Pe was murdered in 1888. 
Two brothers of the 2nd and 4th plaintiffs 
were suspected of this murder. They were 
convicted by the Sessions Court but ac uitted 
in appeal On Venkatasubbiah’s death his - 
mother Narasamma inherited the properties. 
She died in 1908. 

The lst defendant is the adopted son of 
Narasamma. Although the factum of adop- 
tion was denied in the Court of. first instance, 

. the findiug of the Subordinate Judge that 
the adoption did in fact take place has ‘not 
been questioned in appeal. The 2nd defend- 
antis an alienee from the adopted son. She 
is the daughter of the 3rd defendant and 
grand-daughter of Narasamma. The case 
for the defendants is that the adoption of 
the Ist defendant by Narasamma is valid. 


There are questions both of fact and of law 
_to be considered in deciding whether the 
adoption was validly made. itis clear that 
'Narasamma made strenuous efforts to obtain 
the permission of her sapindas to adopt a son. 
She took the advice of Mr. Pundarikakshadu, 
a leading Vakil of Masulipatam. As a result 
of this advice, sbe obtained, Exhibit I, giving 
her authority to adopt a boy from 14 persons 
who were sapindas. At this time, there 
were six persons who were entitled to 
succeed to the property of her son, in case 
she did not makean adoption. Of the six, 
only one signed Exhibit I. The other signa- 
tories to Exhibit I, though gnatis, were not 
the next reversioners. The genealogical 
` tree printed in the judgment shows that 
counting from the common ancestor, Seshadri, 
almost all of them were heads of the various 
branches into which Seshadri’s descendants 
had ramified. The main question which was 
argued related to the sufficiency of the 
consent obtained under Exhibit I. Mr. 
Rangachariar contended that all the nearest 
reversioners were asked to give their consent, 
but that they refused to accede to the request 
from.improper motives. f 
We are not satisfied on the evidence that 
this is made out. | It has to be remembered 
that. when .Mr.-'Pundarikakshudu's advice 
“was” sought, ‘there were observations in 
Venkatukrishnamma v. Annapurnamma (1) 
to the effect that in seeking the consent: of 


` (1) 23 M. 486; 10 M. L. J. 73. 
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the gnatis nearness of relationship need not 
be considered. The advice which the Vakil 
gave was apparently with reference to this 
dietum. Moreover there is evidence “that 
five out.of the nearest reversioners were not 
on friendly terms with the widow. Two of 
théni were brothers of the men who were 
suspected of the murder of Venkatasubbiah. 
The third was one of the persons suspected, 
the 4th and the 5th were close friends of the 
other three. Their attitude was one of 
hostility to the widow. Under these circum- 
stances, it is unlikely that they would have 
been asked to give their consent with 
reference to the state of the law then 
regarded as correct. The fact that a meet- 
ing. was thought of, shows that what 
Narasamma and her advisers had.in view 
was a general family council without 
reference to.nearness of relationship. The 
evidence adduced shows that the defendants 
wanted to strengthen their position with 
reference to the observations of Benson and 
Bhashyam Aiyangar, JJ., in Subrahmanyam 
v. Ve kamma (2). 


Reliance was placed on the deposition of 
plaintiffs witness No. 29, the daughter of 
Narasammaand the 3rd defendant i in this case. 
Before the adoption, there was au arrange- 
ment between Narasamma on the one hand 
and the Ist defendant and his natural father 
on the other, by which a good portion of the 
deceased property was left at the absolute 
disposal: of Narasamma (see Exhibit II). 
Two weeks after this arrangement, the Ist 
defendant and Narasamma made a gift of 
most of the properties obtained under 
Exhibit II to the 2nd defendant (Exhibit 
III). This 2nd defendant is the daughter of 
the 8rd defendant. Under these circum- 
stances, it is extraordinary that this lady 
should have been examined as a witness ov 
the side of the plaintiffs. Notwithstanding 
the condemnation by the Judicial Committee 
of the practice of calling the opponent as 
.Dne’s own witness, the parties and Pleaders in 
the Mofussil Courts do not seem to realise 
the seriousness of the step they are taking. 
Naturally, advantage was taken by defend- 
ants Nos. 1 and 2 of the presence of the 3rd 
defendant in the witness-box to elicit state- 
ments to the effect that plaintiffs Nos. 1 to 4 


(2) 26 M. 627; 13 M. L. J. 289.” 


were consulted prior to the execution `of 
Exhibit I. Having regard to her evident. 
bias in the case, much importance cannot bé 
attached to her evidenve. We have to see if, 
there is other independentand reliable evidence 
to support her testimony. D. W. N». 4 is 
altogether unreliable. He has filed his 
Schedule in insolvency. It is this witness 
who is said to have brought plaintiffs Nos. 
1 to 4 to the meeting. His story is on the 
face of it improbable. The Subordinate 
Judge does not believe him and we see’ no 
reason to differ from him. Defence witneas 
No. 1 is the writer of Exhibit I. He 
was Narasamma’s clerk and is now 
under the defendants. We do not differ 
from the lower Court in its estimate of 
this man’s credibility. These are the prin. 
cipal witnesses on whom reliance is placed. 
Defence witnesses Nos. 5to 11 also speak 
io the meeting and the consultation.. Ag 
against this evidence we have the evidence 
of P. W. No. 8, P. W. No. 9 and P. W No. 
21. We concur with the Subordinate Judge 
in holding that the defendants have not 
proved either that plaintiffs Nos. 1 to 4 
were present at the meeting of the gratis 
or that they were consulted regarding the 
adoption. 


Mr. Rangachariar argued that even on 
this finding the adoption is valid. The 
learned Vakil’s contention is that the Hindu 
Law does not require that the immediate 
reversioners should be consulted. All that 
need be shown, according to him, is that 
the majority of the gnatis had assented to 
the adoption. Refore dealing with the case 
law on the point, it should be mentioned 
that the foundation for the theory of the 
assent of the sapinias is a verse in Yagna- 
valkya’s Smrithi which says : 


Rakshet kanyam pita vinam patih putristy 
vardhke, abhave gyatyastesham na swatuntrayam 
kwüchit-shtriyah. : 


"Let a female be taken care of by her 
father while a maiden, by her husband 
when married, and by hee sons in old age. 
lf none of these exists let other gnatis take 
care of her. A woman is never fit for 
independence.” The idea underlying this 
passage is that woman should have the 
advice and assistance of men in her conduct 
of temporal affairs and should not set cf 
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her own accord. The learned Vakil laid 
much stress upon the religious significance 
‘ofan adoption. It is true that the motives 
which ought to guide the widow in making 
an adoption should be to minister to the 
spiritual wants of her deceased husband. 
It does not follow from this that the assent 
of the’ sapindas should be regarded asa 
religious act. Yagnavalkya’s text implies 
‘that it is protection in temporal affairs 
that is contemplated. Consequently, it is 
not right {o argue that the guardianship 
of the widow who has no son should 
vest in the entire body of gnatis. The 
natural interpretation of the text is that 
she is dependent on the advice of those 
nearest to her husband. This apparently 
is the interpretation which the author of 
‘Viramitrodaya places on it: 


Mritetashmin 
rewapeskshita, 
pratikhedhasya. 

"But when the husband is dead, the assent 
of those only is necessary on eho she is 
dependent. In this view, the object of the 
prohibition becomes reasonable. The woid 
“only” would be meaningless, if the consent 
of the entire body of gnatis is contem- 
plated. 

_ As regards lecided cases Collector of Madura 
v. Mottoo Ramalinga Sathupathy (3) was 
most relied upon by the appellant. Their 
Lordships of the Judicial Committee, no 
doubt, say that as women are presumed to 
be incapable of acting by themselves, the 
authority of the kindred is necessary. At 
the same time, they say that the consent 
of the mother-in-law and of a s«manodaka 
was enough. This view procezds on the 
theory that the assent of immediate guardians 
of the adopter would make up for the 
incapacity. This coincides with the view 
enunciated by the author of Viramitrodaya. 
In S: Virada Pratapa Raghunanda Deo v. Sri 
Brozo Kishore Patta Deo (4), the Judicial 
Committee differed from the dictum of 
Holloway, J., that the assent of a remote 
sapinda will validate the adoption and point 
out that in an undivided family, the consent 
"must be sought from the members of the 

(3) 12 M. I. A. 397 at p. 442; 1 BLL. R. (P. 0.) 1; 
2 Suth. P. C.J. 135; 2 Sar. P. C. J. 361; 20 E. R. 389. 


(4) 1 M. 69; 25 W. R. 291: 3 I. A. 154; 11 Mad. Jur. 
188; 3 Sar. P. C. J. 583; 3 Suth. P. G, J. 263, 


yatparannayantdanumatz 
evam sati dristarthta bhavatt 


family alore. THis again shows that the, 
text of Yagnavalkya should be understood 
as limiting the pxpression ‘gnatis’ to those, 
who are in the line of heirs to the last 
owner. It isin Vellanki Venkata’ Krishna, 
Rao v. Venkata Rama Lakshmi (5), that ‘the 
expression by what may be called a ‘family 
council is first introduced. Bat it was, 
contended that the widow in obtaining the, 
consent did’ not act on spiritual considera-, 
tions. In negativing this plea the Judicial 
Committee say that the consideration which 
should guide both the widow ‘and the 
sapindas is the expediency of substituting 
&u heir by adoption to the deceased hus- 
band. The expression ‘family council’ ‘was 
not intended to suggest that all the available 
sapindas should be asked to sit in conclave 
and decide the question. In Parasara Bhattar 


'v. Rangaraja Battar (6) Sir Charles Turner, 


C. J., and Innes, J., reviewed all the previous 
authorities on the question of the sapindas’ 
consent. The learned Judgessay: “Without 
the express or implied authority of the 
husband, such a second adoption could be 
made only under the sanction of the nearest 
sapindas.” This is a clear pronouncement 
on the nature of the sapinda sanction: 
Venkatakrishnamaa v. Annapurnamma (1) 
contains certain observations on' which the 
appellant naturally relies. On the facts 
found, that case presents no difficulty: 
Three out of the four nearest sapindas gave 
their consent to the adoption. The fourth 
man who held ont contested the adoption on 
the ground that his refusal rendered the 
adoption invalid. The learned Judges overs 
ruled this plea. They held that the assent 
of the majority of the nearest sapindas was 
sufficient. Subramania Ayyar, J., further 
went on to say:—‘Jt should, at the same 
time, be borne in mind that a mere numerical 
majority, whether in favour of or against an 
adoption, will not by itself determine the 
question. Adoption being a proper act it 
will be presumed that when the majority 
give their. assent, such assent was given on 
bona fide grounds. If, however, it be shown 
that the majority give or withhold their 
assent from improper considerations, such 
assent or dissent will be of no avail to the 


i 

(5) 1 M. 174; 4I A. 1; 1 Tnd. Jur. 63; 26 W. R..21; 

3 Sar. P. C. J. 669; 3 Suth. P. C. J. 363. 
(6) 2 M. 202; 4 Ind. Jur. 393. 
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party relying on it. If the above view is 
correct, it would further follow that any 
distinction, based upan the degree 
of relationship, as to whose assent is or is 
not essential becomes immaterial”. We 
are unable to see how the conclusion in 
the last sentence follows from the proposition 
stated in the preceding sentence. In an 
earlier passage, the learned Judge stated:— 
“Now, even in the case of an undivided 
family, when a widow of a member thereof 
makes an adoption without the authority of 
her husband or the assent of her father- 
in-law, it cannot be taken to be the settled 
law that the assent of all the then surviving 
members of the co-parcenary is absolutely 
necessary." If the ::«onsent of all the 
co-parceners in a joint family is not neces- 
sary, a fortiori the consent of all sapindas 
in divided branches is unnecessary. We 
do not think that the learned Judge intend- 
ed to lay down that the consent must be 
sought from sapindas of every grade in 
divided families. Benson and Bhashyam 
Aiyangar, JJ., in Subrahmanyum v. Venkamma 
(2) lay down the law in explicit terms 
after a careful examination of all the previ- 
ous authorities. The learned Judges say: 
“The expression ‘family council’ in the above 
extract is no doubt rather too general and 
comprehensive. It is not prabable that it 
was intended to include the whole circle 
of sapindas and samanodakas or to imply 
that they should assemble.’ The presump- 
tive reversionary heir or heirs are the 
nearest of kin to the deceased husband and 
as such the natural advisers of the widow; 
and if his or their assent be obtained and 
the same be given bona fide and not from 
any corrupt motive, that would be sufficient 
authority on which she could act and it 
would not be necessary that she should 
seek the assent of remoter reversionary 
heirs". We entirely agree with this state- 
ment of the law. This decision was affirmed 
by the Judicial Committee in Venkamma v. 
Subramaniam (7); and it is clear that 
their Lordships proceeded on the same lines 
as did the Judges of this Court. The 
observation of the learned Judges who 
made the remand order in Suryanarayana y. 


` (7) 80 M. 50; 9 Bom L. R. 89; 17 M.L. J 1145 4 
A. L. J. 150; 5 C. L. J. 140; 34 L A. 22 (P. 0.52 M. L. 
T. OT 11 C. W.N: 849. 


17 


Venkataramana (8), that there is no autho- 
rity for the proposition that the assent must 
be that of the nearest saprindas is not cor- 
rect, as Parasara Bhattar v. Rangavaja Bhattar 
(6) does lay down that proposition. The 
actual decision on the return of the finding 


was based on other grounds. In 
Kandukuri Veera Basavaraju | v, Kandu- 
kuri | Balavurya Prasada Krao (9), 


the nearest reversiouer was not consulted, 
The sentence "she made no such bona fide 
effort to take the opinion of the supindas 
ora majority of them as the law requires," 
does not mean that the majority of ‘all 
remote  reversioners should be obtained. 
They are allthe authorities on the subject. 
We are of opmion that as the assent is 
regarded as a substitute for the authority of 
ihe husband and as the Hindu Law enjoins 
that such an assent should be obtained 
from those who would be the natural 
advisers and protectors of the widow, 
prima facie it should be sought from those. 
who are next in the line of succession. 
There is no direct authority which holds 
that where there are near sapindas, the 
adoption is invalid if the remoter ones are 
not consulted. It would introduce an incon- 
venient and unworkable principle, if it were 
held that in a large family the assent of the 
majority of persons who are capable of 
giving their consent should be obtained. 
Mr. Rangachariar felt the difficulty and 
suggested that the assent of all persons: 
observing 10 days’ pollution would be 
enough. This suggestion is opposed to 
Collector of Madura v. Mocttoo Ramalinga 
Sathupathy (3), where a samanodaka is 
mentioned as being competent to give 
consent. No general principle applicable 
to all cases can be Jaid down. Where the 
nearest  sapindas are a sufficiently large 
number as inthis case, it is unreasonable 
to contend that they should be ignored, and 
that the widow is entitled to apply to 
persons more remote, Where there are 
only one or two near sapindas who from 
improper motives withhold their consent, it 
may be open to the widow to apply to more 
remote sapindas. We are clearly of opinion 
that it was the duty of Narasamma to have 


(8) 26 M. 681. 


(9) 25 Ind. Cas. 8; (1014) M. W. N. 502, 
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applied to the plaintiffs in this case for their 
consent and as we have fonnd that that has 
not been done, we hold that the adoption is 
invalid. We cannot accede to the contention 
that as the. plaintiffs would surely have 
refused to give their consent as they were 
inimical io her,  Narasamma' was 
justified in not consulting them. As was 
pointed out in Subrahmanyam v Venkamma 
(2) and -Venkamma v. Subramaniam (7), 
it was her duty to have asked their per- 
mission. She had no right to conclude on 
a priori reasoning that the consultation would 
prove futile. 4 | ye A 

Another contention against the validity 
of the adoption was raised by Mr. S. 
Srinivasa Aiyangar. The “consent under 
Exhibit I was obtained in 1901. The actual 
adoption was in 1908. “The learned Vakil for 
the respondent argued that the authority had 
spent itself out by sucha long delay. There is 
no doubt that at the time of the adoption some 
of the signatories to Exhibit I were dead. It 
was said that four out of the 14 had died. In 
Mani alias Nagappan v. Subbarayar (10) it was 
held that lapse of time-was a bar to acting on 
the authority. See also Veera Basavaraju v. 
Balasurya Prosada Rao (9) and Nagarampalli 
Kanesam v. Nagarampalli Batchamma (11), 
Ft is not necessary for us in-this ease to decide 
whether the authority loses force by the mere 
lapse of time. Courts will be justified in 
conning with care an adoption which purports 
to be based on an authority given many years 
before the event. In the result, we agree 
with the Subordinate Judge in holding that 
the lst defendant was not validly adopted 
&nd that the alienations made by him and 
Narasamma are not binding on the plaintiffs. 
Fhe appeal is dismissed with costs. 

WarLIs, C. J.—I agree. 

` In Apesat No. 95 or 1912. 


We allow the appeal as to items 10, 7 
&nd28 «f schedule B and item 71, 1-60 a 2s 
of item 72 and item 74 of schedule A, as the 
evidence on behalf of the 8rd defendant 
appears to establish her right to these items. 
The appeal is allowed ‘as to these items and 
is otherwise dismissed. The appellant will 
pay and receive. proportionate costs of this 
appeal throughout. ` : 

(10) 19 Ind. Cas. 663; 36 M. 145; 24 M L. J. 484. 
w UU) 24 Ind, Cas. 257, (ula) M. W: N. 620; LT, 
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Ix -APPEAL No. 180 or 1912. ` 


We agree with the Subordinate’ Judge: as 
to the items of schedule B included in this 
appeal and as regards the 3rd defendant we 
dismiss the appeal with costs. As regardé 
schedule C we allowthe plaint to be amended 
by including a prayer for possession -on' piy- 
ment of the necessary Court-fees in both 
Courts. As to this the appeal is’ allowed 
and the’ decree will be varied by giving ‘a 
decree to the plaintiffs for joint possession - 
with défendants Nos. 4 and 6, but the 
appellant must pay the costs of the 4th and 
6th defendants here and below. : The” meiid: 
randum of objections is dismissed. D 

lw APPEAL Suir No. 217 or 19197 ~ = 

We allow the appeal There will be io 
order as to costs. AC 

In AePRanL Stir No. 218 òr 1912;—^ ~ 

The decree is set aside and a ‘fiesh’ final 
decree will be passed in accordance with out 
decisions in other appeals. ST i 

: Appeal No. 94 dismissed. ™ ` 
Appeals Nos. 95, 1S0, 217 and 21> allbivetl; ^" 








PRIVY COUNCIL, non 
APPEALS FROM THE Mapras Hiau Court. 
November 16, 19'5, d 
Present:—Viscount Haldane (Lord |, 
Chancellor), Lord Parmoor, Lord Wrenbury, 
Sir John Edge and Mr. Ameer Ali. " 
M. R. M. A. SUBRAMANIAN CHETTIAR 
—APPELLANT 
' ' versus 
Rajah RAJESWARA DORAI—anp OTHERS 
RESPONDENTS. ] 

Trusts Act (IT of 1882), s. 36— Trust— Mortgage of 
trust property— Consent oj settlor- Consideration — 
Charge, validity of—Civil Procedure Code (Act V. of 
1908), O. XXXII, r. 7—Minor—Compro-nise of. suit 
— Consent of Court, necessity of —Practice— Mortgage 
without consent, validity of. 


One E executed & deed of voluntary settlement 
whereby he conveyed and assigned all his property, 
subject to the payment of the debts which he then 
owed and to certain allowances to the members of 
his family including himself, in the favour of-a minor 
and others. R appointed a trustee and a co-adjutor. 
To save the estate alarge sum of money had to be 
borrowed at. a moderate rate of interest, and 
negotiations. were entered into between the trustee, 
-the co-adjutor, and certain financiers in England. 
The intending lenders required that R should'be. 
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‘come a party to the deed and that the allowances 
‘specified in the voluntary deed should bo expressly 
postponéd to their security. -In* order to obtain the 
assent of R and the consent of the persons entitled to 
the payment of allowances, the trustee agreed to 
give a mortgage for 4 lakhs of rupees to R on the 
security of the estate. The charge promised to R was 
used to create a mortgage in favour of a creditor of 
È in pursuance of a compromise in a suit brought by 
the creditor to recover the amount due to him: 

‘Held, that the trustee was not justified in placing 
a burden of Rs. 4 lakhs on the trust estate and that 
he had “not acted properly and reasonabiy 
and in the interest of the, trust estate when- he 
undertook to give the mortgage-bond to that 
amount in favour of R. [p. 264, col. 2.] 

Held, further, that the compromise and the mort- 
gage were invalid and that an additional charge 
in favour of the creditor on the trust estate was 
,not created as there was no evidence that the 
trustee or the coadjutor had any intention to 
create such a charge apart from the agreement 
PE R to create a charge, which failed. [p. 265, col. 
2 
, The provision in the Civil Procedure Code making it 
necessary to obtain the leave of the Court before com- 
promising a suitin which a minor is a party, is of 
great importance to protect the interests of the 
minor and it is not sufficient that the terms of the 
compromise aro before the Court.  [p. 265, col. 2.] 


Therefore, & mortgage given by a trustee in 
pursuauce of a compromise ina suit in which he 
was the guardian ad litem ofa minor without the 
sanction of the Court is invalid though supportable 
-on other grounds. [p. 265,col. 2 ] 


Manohar Lal v. Jadu Nath Singh, 8A T. A. 128; 4 2. 
“L. J. 8; 8 Bom. L. R. 489; 10 C. W. N. 898; 9 O. C. 
204; 1 M. L. T. 210; 16M L.J. 21: 8 A. L J. 710; 
28 A 585; Ganesha Row v. Tulja Ran Row, 19 Ind. Cas. 
515; 40 I. A. 32; 17 C. W. N. 765; 11 A L. J. 689; :8 
'O L.J. 1; 16 Bom. L. R. 626: 14 M. L. T. 1; (1913) M. 
W. N. 575; 25 M. L. J. 150; 36 M. 295 (P. O.). ap- 
proved.; 


Consolidated appeals from the judgments 
and decrees of the Madras High Court, dated 
April 21st, 1909, reported as 2 Ind. Cas 963, 
affirming those of the Court of the Suburdinate 
Judge of Madura East, dated March 30th, 
+1903. 

FACTS.—Rajah M. Bhaskara Sethupathi 
of Ramnad on July 12, 1895, executed a deed 
of voluntary settlement whereby he conveyed 
and, assigned the Ramnad zemindari and 
all his other property, both real and personal, 
‘to Venkata Rangier Avergal (reserving to 
himself certain annual payments) in favour of 
the respondent, who wasa minor, and others. 
The. Rajah owed the appellant’s father 
‘Rs. 1,380,000. He further borrowed Rs. 24,000 
and other sums subsequent to the settlement, 
In 1897 the trüstée entered into negotiations 
with a firm in London tc obtain a loan at à 
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reduced rate of interest which. would -enalble 
him to discharge all the debts due on the 
estate. On June 13,1897, the trustee execut- 
ed a mortgage of the whole estate subject to 
the trust for the sum of Rs. 1,70,000 payable 
by instalments extending over a term of 
years. The lenders insisted upon the allow- 
ance of the Rajah aud other allowance 
holders under the deed of settlement being 
postponed to the yearly payments in discharge 
of the loan. The trustee entered into, an 
agreement with the Rajah whereby in con- 
sideration of the Raja giving his own consent 
and obtaining the consent of the other 
members of the family to the postponement 
of their allowances. he undertook to give 
the Rajah a second mortgage upon the trust 
estate for four lakhs of rupees, In the 
meantime, on November ‘7, 1897, the appel- 
lant’s father and the appellant sued the 
trustee and all allewance holders for a de- 
claration that the deed of settlement was 
invalid and the settled properties were liable 
for the satisfaction of the Rajah’s debts. The 
trustee on January 16, 1899, entered into an 
agreement by way of compromise with the 
appellant (his father being dead) for. the 
withdrawal of the said suit on certain terms. 
The English loan having been, completed on 
June 13, 1§99, and the trustee being unable 


.to pay the amoun agreed upon to the appel- 


lant executed, the two deeds in suit. On 
July 30, 1899, in pursuance of the compro- 
mise a petition was presented praying that the 
suit be dismissed with costs and on Septem- 
ber 17, 1899, an order was made accordingly. 
The trustee made various payments to the 
appellant, bat the appellant brought the 
preseut suit for a declaration that the said 
compromise was binding upon all and for 
the recovery of the amounts due. The Sub- 
ordinate Judge as well as the High Court 
having decided against the appellant. appeal 
to His Majesty in Council was preferred in 
er course. 

. P. Ogden Lawrence, K. O., (with him 
ue De Gruyther, K. C., and Kj yffin), for 
the Appellant, directed the argument to the 
following seven points :— $ 

(:) Whether the trustee had power to enter 
into an agreement with the Rajah ? 

(2) Whether it was done in breach of trust 
or in the interest of the estate. ` : Š 

(3) Whetherhe was justified in consenting 


260 INDIAN 
SCBRAMANIAN CHETTIAR V. RAJESWARA DOBAI, 


in face of the fact that some members of 
Rajah’s family did not give their consent. 

(4) Whether the trustee was entitled to 
compromisé an action to set aside the settle- 
ment. 

(5) If he was entitled te compromise, whe- 
ther the terms of the ccmpromise were im- 
provident and in breach of trust. 

(6) Even if agreement with the Rajah 
eonstituted a breach of trust, whether the 
appellant had notice of it or was privy to the 
breach of trust. 

(7) Whether the infant was entitled to have 
the compromise under section 642 of Civil 
Procedure Code of 1822 declared void. 

(1) The agreement was not only for the 
postponement of the Rajah’s allowance, but for 
his joining in the English mortgage. It was 
apart from any question of power. A trustee 
could do all acts which would be beneficial 
for the preservation of trust property. This 
was in the interest of the trust. Taking 
trusts generally a trustee was empowered to 
do any reasonable act. There might not be 
power to do a specific thing, but it was held 
that he could do it under the general power. 
The act could not have been done but for 
necessity. Protection might involve borrow- 
ing. Under the English Law paying off 
aclaim against the estate was such an 
act [Forshaw v. Higginson (11]. Under section 
36 of the Indian Trusts Act he could do any- 
thing which was reasonable and proper 

[Loro HALDANE: If you take section 36, 
there could be no limit. ] 

That was the difficulty in fact in setting 
limits to. If section 386 had been 
incorporated into the English Law, the Court 
would have held it as proper and reasonable. 

[Lorp Wrensury: If it is done with a 
view to authorise, it is not a breach of trust. 
It will be a question of bona fides ] 

Ifthe loan was obtained on most ad- 
vantageous terms, the only question would be 
-of necessity. If the transaction had 
been carried out by the lenders, it would not 
have been breach of trust at all. If the 
lenders had dealt with the Rajah direct, it 
would have been all right. It was a reason- 
able transaction as he could not have got this 
without raising the amount. What was 


(1) (1857) 8 De G. M. & G. 827; 26 L. J. Ch. 342; 3 
Jur. (x. 8.) 476; 6 W. R. 424; 44 E. R. 603114 R. R. 
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really to be shown was that it was free from 
impropriety. Atéorney-General v. Norwich (2) 
laid down the English Law on the point. 

:2) The trustee was acting on legal advice 
and the whole transaction was on business 
lines. One had toshow whether it came under 
section 36. 

(3) The lenders paid sufficient to the mem- 
bers of the Rajah’s family to get their consent. 
He had substantially fulfilled his part of the 
bargain and the trustees could have been in 
the same position if they had not acted. 

(4) By 13 Eliz. Chap. 5, a settlement to 
defeat or delay creditors is void against the 
beneficiary only and not against the trustee. 

[Loro HALDANE: It remains good as 
against beneficiaries to the extent of sur- 
plus. | 

lt remained a perfectly good trust. By 
Tanqueray v. Bowles (8) a trustae was held 
liable for not compromising. That showed 
that a trustee had power to compromise. If 
it was a valid deed, they would have power 
to compromise and it was liable to be set 
aside as against creditors. There was a 
decision in Sims, In 7, Sheffield, Hx parte (4', 
as against a trustee in bankruptey, but this 
case had nothing to do with bankruptey. 
It was voidable for delaying or defeating the 
ereditors.. 

(5) Theterms of thecompromise were such as 
a reasonable man could agree to and adhere to. 
All he did was to pay off 4 lakhs not to the 
Rajah, but to his creditors at his instance. 
He was not putting the estate to a penny 
more expense. The point was that if you 
did not withdraw the suit the whole estate 
would go. No unreasonable thing was being 
done [Hatan v. Buchanan (5) House of Lords 
per Lord Atkinson]. All these securities were 
very valuable to the trustee. The estate 
might not have suffered a penny worth more ` 
than by compromise which was reasonable 
on the very face of it. It was an honest 
transaction. 

(6) Thé appellant had notice of the agree- 
ment, that is to say, the Rajah was willing to 
postpone his allowance of Rs. 75,000 in the 


(2) (1837) 2 My. & Cr. 406; 1 Jur. (o. s.) 398; 40 E. 
R. 695; 45 R. R. 110. . 

(3) (1872) 14 Eq. 151. 

(4) 45 W. R. 189; 8 Manson, 840. 
(5) OILD As C: 95g, 
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| jnterest of the estate. Me had no notice 


of any fact which would make it breach 
of trust. Therefore he had power to 
énfer. into an arrangement -with the Rajah 
[ Bovell.. v. Dann (6)]. It- was. not. our 
duty [ Hire- Purchase. Furnishing. Co.,. Ltd "v. 
Richens (7)]. The, Court had held that 
“the onus was onus. If it was -within their 
power their exercise of power would have 
beer breach of trust if not beneficial to the 
estate, - Powers were restricted only in res- 
pect of taking consent of the co-adjutor. The 
trustee had the power of anowner and he.never 
became party to a  breacb of trust. The 
transaction was bona fide and appellant had no 
- notice of breach of.trust. There was no fact 
‘within his knowledge. -It- was for the 
Tespondent to show affirmatively that we had 
notiee of breach of trust. The whole trans- 
action centred-round getting the English 
loan. If it was not got the infant could not 
have got a single penny. The trusteé had to 
preserve the estate and he had wide powers 
subject to the consent of the co-adjutor. 


(7) As to the compromise on behalf of the 
minor party the trustee was appointed 
guardian ad litem. The minor had power to elect 
at the age of 21. The compromise if valid at all 
was on-behalf of the whole estate and not on 
behalf of the minor. It was a compromise of 
whole estate as against one person. Power 

--was given to the trustee and the law was 
‘binding on those who claimed under him. 
The agreement was made quite irrespective 
of the minor. It was in his character of 
trustee, as owner of the estate. 


^ Bir Robert Finlay, K. C., and Mr. K. Brown, 
for the Respondent.—It.was notan appealon 
a point of law. There were concurrent 
findings on inferences of fact. There | was 
the important question of notice Both 
Courts had found as an inference of fact that 
the trustee was not acting in the interest of 
the estate, but was under the influence of the 
Rajah. The Rajah had gone on incurring debts 
after the settlement which was to prevent him 
from doing the same. The first defendant 
was not called upon to show how the trustee 


D 


. (6) (1943) 2 Hare. 440: 67 E. R. 181. 
+ (7) (1897, 20 Q. B. D. 397; 58 L. T, 459; 36 W. R. 
5. . 
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was acting. He was purposely kept out of the 
wituess-box. It was impossible to see an- 
other case in which a trustee more failed to 
discharge his-duty. He ought to have gone 
to the annuitants and spoken to them .of 
the English loan. - : 

* [Loro Hanpane: The trnstee was not dis- 
honest.]- . 

He knew that under the deed of settlement 
their consent was unnecessary. There was a 
concurrent finding that he was not acting in 
the interest of the trust at all. There was no 
charge of dishonesty. The trustee was look- 
ing more after the Rajah’sinterest than that 
of the estate. 

[Lorn HALDANE: A trustee is bound to 
exert every means for meeting emergencies. ] 

The compromise was bad as the matter 
was not submitted to the judgment of the 
Court. They knew that it was imminently 
necessary to obtain the opinion of Court. 

[Loro Harpixs: The only question was 
against creditors. | 

The plaintiff said, if you give me a large 
slice of the estate I will drop the case. He 
was more liable for post-settlement debts. 
In effect the compromise was in the interest 
of the plaintiff and his object was to get at 
the object of the settlement. 

Reference was made to Manohar Lal v. 
Jadu Nath Singh (8) and Ganesha Row v. 
Tulia Ram Row (9). 

Mr. P. Ogden Lawrence, in reply, said that 
he could not add to what he had already said. 


JUDGMENT. 

Lorp Parmoor.—These are consolidated 
appeals from three judgments of the 
High Court of Judicature at Madras. 
The appeal which has been argued before 
their Lordships is one in which M. R. M. 
A. Subramanian’ Chettiar is appellant, and 
Rajah Rajeswara Dorai is respondent. It 
is unnecessary to refer further to the other 
two appeals, since it is admitted that the 
decision in those cases depends on the decision 
given in the case which has been argued. 


(8) 33 I. A. 12$; 4 C. L. J, 5; 8 Bom. L. R. 489; 10 
C. W. N. $98;9 O. C. 219; 1 M. L. T. 210; 16 M. Ł. J. 
; 28 A. 585. 
(8) 19 Ind. Cas. 515; 40 I. A. 182; 17 C. W. N. 765; 
11 A. L. J. 589; 18 G.I. J. 1; 15 Bom. L. R. 626; 14 
M. t. T. 1; (1913) M. W. N. 575; 25 M. L, J. 150; 26 
M. 295 (P. C.) 
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The question involved in the appeal is 
the validity of an agreement of compromise 
executed on the 16th day of January 
1899, and of two mortgages, dated 
respectively the 6th July 1899 and 18th 
July 1899. The validity of these documenta 
is- largely dependent on the consideration 
whether the trustee under a voluntary 
settlement, of 12th July 1895, had power 
to give a mortgage-bond for 4 lakhs of 
rupees on the security of a suitable portion of 


the Ramnad estate to the then Rajah 
of Ramnad. 
The father of tbe appellant lent 


considerable sums to the respondent’s father, 
who at all material times was the Rajah 
of Ramnad. On the 12th July 1895 
the Rajah owed his creditors sums of 
money amounting to 20 lakhs of rupees, 
including a sumof Rs. 1,830,000, which he 
owed to the appellant’s father. At that 
date the Rajah executed a deed of voluntary 
settlement settling all his Ramnad zemindart 
and certain other property, subject to the 
payment of the debts which he then owed 
and to certain allowances to members of 
the family including the Rajah himself therein 
directed to be made and to the several 
trusts, provisoes, and declarations therein 
contained, on the present respondent, who 
was a minor. The Rajah appointed as 
trustee Venkata Rangier, andas co-adjutor P. 
Chentsal Rao, and it was provided that 


the trustee should not without the 
permission in writing of the co-adjutor 
enter into any agreement with the 


creditors or mortgage or sell any part of 
the trast premises. Subsequent to the execu- 
tion of the voluntary deed, the Rajah borrowed 
further sums from the appellant’s father 
giving as security certain jewels and furniture 
dnd his allowavce under the deed of 
settlement. 

The sums due to the creditors had been 
borrowed at a high rate of interest, and 
thé ‘income in the hands of the trustee 
was not sufficient to meet the charges on 
the trust estate. To save the estate, it 
became necessary to borrow a large sum 
of money at a moderate rate of interest, 
and" negotiations were entered into between 
the trustee, the co-adjutor, -and certain 
financiers in England. On the 18th June 
¥897 a preliminary agreement was made 
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between the trustee, Charles Augustus Verner 
and Ogilvie, Gillanders, & Co., to raise for 
payment of the debts existing atthe date 
of the settlemdnt of the 12th July 18 5 
the sum of £1,60,000, and the equivalent 
in sterling of the Government revenue 
for a quarter of one year, to be secured 
by a trust deed vesting the Ramnad 
zemindart freed from all ineumbrances. ‘in 
trustees for debenture holders. This 
arrangement was not completed until thé 
13th of June 1899, on which date the 
trustee, with the privity and consent of the 
co-adjutor and the Rajah exec: ted a mortgage 
of the whole trust estate for the sum, of 
£1,75,000, repayable by instalments with 
interest at the rate of 5 per cent. The 
validity of this deed is not in question, 
Before its execution there were prolonged 
negotiations between the trustee and the 
intending lenders. Their Lordships recognise 
the difficulties which confronted the trustee 
and it was clearly of the first importance to 
obtain a large loan at a moderate rate of 
interest in order to pay off debts carrying 
compound interest at the rate of 12 per cent. 
In the course of the negotiations for 
the English loan the intending lendera 
required that the Rajah should become a 
party to the deed, and that the allowances 
specified in the voluntary deed should be 
expressly postponed to their security. It 
is contended on behalf of the appellant that in 
order to obtain theassent of the Rajah, and the 
consent of the persons entitled to the payment 
of allowances, it became necessary, and was 
reasonable and pradent on the part of the 
trustee, to agree to give a mortgage for 
4 lakhs of rupees to the Raja on the 
security of a suitable portion of the 
Ramnad estate, such security being 
subsequent to the mortgage given for 
securing the repayment of the English 
loan. This proposal is contained in 
letter from the trustee to the Rajah on 
25th April 1898, and on the same day 
the Rajah wrote to the agents of' the 
intending lenders informing them that * in, 
the event of their advancing to the trustee 
a loan on the agreed conditions he would 
agree that the lenders, or their nominees, 
should have a first aliargo upon the Ramnad 
zemindarty and that no part of the 
marginally-noted allowance payable to him 
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under the voluntary settlement should be 
paid in any year until all charges, that 
might be: payable to the lenders under 
the present mortgage, hall. been paid in 
full, and that he undertook to execute in 
favour of the lenders or their nominees 
such documents.as in their opinion might 
be ,, necessary for carrying out the 
arrangements. The High Court of Madras 
haves held that assuming without deciding 
it to. be within the power of the trustee 
to- create such -a charge on the trust 
estate, . the . power was not exer- 
cised properly and reasonably and in 
the interest of the estate. Their Lordships 


concur in the conclusions of the High - 
Court. There is no satisfactory evidence 
that,the Rajah would  notlhave executed 


the; English thortgage-deed and consented 
to . postpone his -allowance without some 
payment or consideration. The Counsel 
for the appellant was pressed in his 
argument before their Lordships “to refer 
them to the evidence in support of his 
proposition that the Rajah would , not 
have assented to sign the deed and 
postpone his allowance without receiving 
payment or consideration. Their Lordships 
were. not referred to any such evidence 
and. the Counsel for the appellant relied on 
a-general statement that the Rajah was a diffi- 
cult.person for the trustee to influence. Apart 
from any payment or consideration it was 
-in the, interest of the Rajah that the 
intending. loan should be satisfactorily 
arranged and, in the absence of evidence, 
there is no room for a presumption that 
he would not sign the deed, or wovld 
réfuse- to" postpone’ his allowance, without 
some payment’ or consideration. On the 
other hand, the documents to which their: 
Lordships have been referred do not 
support the contention put forward on behalf 
of^ the appellant. PM i 

“he: preliminary agreement for the loan 
was Signed’ on: 18th June 1897. On: the“ 
99hd” September 1897, the co-adjutor, P. 
CHenfsal Rao, without whose assent’ the’ 
trustee’ Fad^ not the power tò arrange the' 
Enélish loan, sent a telegram’ to: Messrs: 
Lovelock and Lewes, Chartered Accountants, 
acting ‘ori behalf’ of tlie lenders, that;— “the 
Rajah consented to’ sign mortgage-deed ‘ 
and’ Re: 66,000" or possibly Rs. 76,000 "of 


he a 


> 


the allowances can be postponed, letter 
follows.” A further telegram was sent on 
the 28th September 1897 explaining tha 
the Rajah was willing to give 2 charge 
upon the zemndarı free of the payment 
of allowances of Rs. 66.000 and possibly 


Rs. 76,000, and that this is what the 
eoadjutor meant by postponement. These 
telegrams were followed by a letter of 


29th September 1897 in which the later 
telegram was confirmed, and the co-adjutor 
again states, that the Rajah is quite 
willing to do what Messrs. Lovelock and 
Lewes propose, namely, to give a charge on, 
the zemindart free from the payment of. 
Rs. 66,000 or possibly Rs. 76,000, out of 
the allowances of Rs. 1,830,000, referred to 
in the trust deed. The position taken up 
by the intending lenders on the question 
of the allowances is explained in a letter 
of 25th November 1897, which was brought to 
the notice of the trustee, and to which 
the trustee refers in a letter of 24th 
December 1897. It is stated that the 
intending lenders are prepared to proceed 
with the negotiations for the loan pro- 
vided that all the allowances in favour of, 
the Rajah and the members of his family 
are postponed to the security to be given 
to the debenture holders, both as regards 
the current nayment required for the service 
of the loan and also in the event of the 
security having to be enforced. The consent 
of six members of the Rajah’s family was 
not obtained to the postponement of the 
allowances, but the consent of the other 
allowance holders was accepted as sufficient 
after the intending lenders had obtained 
an opinion from Mr. Mayne that such 
consent was not required having regard to 
the terms of the trust deed. . 
The material factor is that the letter 
written by the Raja on 25th April 1898 
after receiving the promise of a payment 
or consideration of Rs. 4,00,000 secured by” 
mortgage bond on a suitable portion’ of the 
Ramnad estate, does not give any undertaking 
beyond that’ contained’ in telegratns aiid 
letter of September, 1897. Under these 
circumstances their Lordships are of opinion 
that the appellant has failed’ ta’ $ rove’ 
the first step’ which is necessary to justify” 
the’ placing of a charge of Rs. 4,00,000 on: 
the' trust estate. | ert o 
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` In the second place, the appellant has 
failed to establish that the consent of the 
allowance holders was required to enable 
the trustee to postpone’ their rights to the 
security of the debenture holders, or that 
the intending lenders would have pressed 
their objection if the legal ‘pcsition had- 
been explained to them. This point was 
not argued at any length before their 
Lordships, though it was evidently a main 
point in the argument in the High Court. 
The relevant paragraphs of the voluntary 
settlement are 7, 23 and 24, In para- 
graph 23 the settlement sets out in the 
sixth place a trust to make payment of the 
allowances specified in the second schedule, 
but these allowances are placed for the 
purpose of payment after (in the fifth 
place) the specified debts and the interest 
on and principal of such other debts and sums 
of money as shall be incurred or become 
payable by the trustee for the purpose of 
paying off all or any of the said debts and 
sums of money, although under paragraph 24 
tke trustee is not bound to makethe payments 
in the order mentioned in the deed. Paragraph 
7 provides that notwithstanding anything 
contained in the voluntary settlement, an 
assign for value in execution of those trusts 
should hold’ the estate or interest purporting 
to be conveyed or assigned to him, in the 
premises thereby assigned free and discharged 
of the trusts, ‘provisoes, directions, and 
declarations therein contained, except as 
otherwise expressly provided in such assign- 
ment. The joint effect of sections 7 and 23 
is that the trustee had power to place the 
loan security for the payment of the specified 
debts in priority to the allowance payments 
and that the assign for yalue would hold the 
estate or interest conveyed or assigned to him 
assured free and discharged of the trusts 
ontained in the voluntary settlement except 


c : : 
aS otherwise expressly provided. 


Seétion 24, which provides that the 
trigtee shall make the several payments under. 


ihe voluntary settlement as and when the: 


same shall be required, canriot’ be construed. 
tó curtail the discretion given to the trustee 


in paragraph 23. It is‘material to observe 
that the trustee in a telegram to the co-adjutor 
ov lft- March 1898 said that he and the 
co-adjutor must pointout to the London people 
that under the trust deed they are empowered 
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to attend to the service of interest prior to: 
payment of allowances. A similar opinion 
was expressed ,by Sir V. Bhashyam 
Jyengar on 30th June 1898, and by Mr. 
Mayne on 20th September 1898. The Counsel 
for'the appellant justified the action of the 
trustee in giving consideration for the con- 
sént of the Rajah to postpcnement, although 
such consent was not legally required, on 
two grounds. in the first place, hesaid that, 
apart from questions of strict right, the 
intending lenders insisted on the postponement 
of the specified allowances, The answer is 
that there is no evidence that the intending 
lenders would not have altered their attitude 
if the true legal position had been insisted 
on throughout the negotiations. They did 
alter it so far as regards six of the allowance 
holders, after obtaining the opinion of Mr. 
Mayne. In the second place, it was said 
that, although the trustee might- have had 
the power 1o postpone the payment of' 
allowanzes, he was justified in his action? 
out of regard to the position of the Rajah 
and his family, and his unwillingness to 
incur the ill-will of the Rajah and of the 
other allowance holders, which he might 
have incurred if he had used his .power 
without their consent. Their Lordships can- 
not accept this explanation as justifying the 
trustee in placing a burden of Rs. 4,00,0c0* 
on the trust estaté, or come to any other 
conclusion than that the trustee was not 
acting properly and reasonably and in the 
interest, of the trust estate when he under- 
took to give the  mortgage-bond to that 
amount in favour of the Rajah. 


The next question is whether the agree- 
ment of compromise of l6th January 1899 
and the two mortgages of the Sth and 
16th July 1899 can be supported if the 
promise to give tbe mortgage bond of. 
Rs. 4,00,000 on the security of the trust 
estate is invalid as not being within the 
powers of the trustee. The recitals of. 
the compromise deed . recite. the agreg- , 
ment with the Rajah to givea niorigage.-. 
bond for Hs. 4,00,000 on the trust éstate,: 
thus giving the appellant full notice. More. 
over the compromise deed is based, not on 
imposing a new charge on the, trust estate, 2 
but on utilising the charge, already pro- 
mised to the Rajah. The deed carries ont 
this proposal by providing for the pay- ` 
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ment of certain sums to ihe appellant so 
Soon as the English loan is obtained, and 
by giving as security a third mortgage 
on the trust estate, a first mortgage being 
executed to secure the Fnglish loan, and 
a second to secure the loanof Rs. 1,00,000 
due to: another creditor. In other words. 
the compromise deed assumes the validity 
of the agreement with the Rajah and there 
is no evidence that the trustee or the co-ad- 
jutor had any intention, apart from the 
agreement with the Rajah, to place an 
additional charge in favour of the appellant 
on the trust estate. 

The mortgage of the 6th July 1899 was 
executed in pursuance of the provision con- 
tained in the deed of compromise. The 
amount thereby secured was Rs. 4,73, 43, 
with further interest thereon less the sum of 
Rs. 50;000 which the trustee agreed to pay 
in one ‘week. Toward this sum the trustee 
paid to the appellant Rs. 20,000, and secured 
the balance by a mortgage on crops on the 
18th July 1899. This is the second mort- 
gage to which this appeal relates. On the 
second mortgage the appellant has received 
certain payments from the trustee and has 
been ordered to re-pay the sums to the credit 
of the trust estate. It is impossible that 
these mortgages can be regarded as valid and 
binding upon the properties therein compris- 
ed ifthe deed of compromise is: not valid, 
and their Lordships concur in the conclusion 
of the High Court both as to the validity 
of the deed of compromise and of the two 
mortgages and as to the amount of the 
re-payment order to be made by the appellant 
to the credit of the trust estate. 


If on other grounds the deed of compromise 
could be supported, it is invalid in not 
complying with the cordition imposed by 
section 462 of the Code of Civil Procedure 
applicable when: the compromise was made, 
One of the parties to the suit was a 
minor, the present appellant, and the 
trustee of the voluntary settlement was 
appointed his guardian ad litem. Section 
462 of the Code of Civil Prceedure enacts 
"ihat- no next friend or guardian for the 
suit shall, without the “order of the Conrt, 
enter into any agreement ‘or „compromise 
on behalf of à minor, with reference to 
the suit in which he acts as next friend: 
or guardian,” Jn he: present case the 
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leave of the Court was not obtained, and 
in the absence of such leavé the compromise 
cannot be supported. Their Lordships 
regard the provision making it necessary 
to obtain the leave of the Court as of 
great importance to protect the interests 
of a minor. It clearly applies to the 
compromise in- question in the” present 
appeal. ‘It may be well to quote the 
language used by Lord Macnaghten in 
Manohar Lal v Jadu Nath Singh (8):— 

"It is not sufficient that the terms of a 
compromise are before the Court. There 
ought to be evidence that the attention of 
the Court was directly called to the fact 
that a minor was a party to the compromise, 
and it ought to be shown by an order on 
petition, or in some way not open to doubt, 
that the leave of the Court was obtained.” 

Reference may also be made to the more 
recent case of Ganesha Row v. Tulja Ram 
Row (3) 

In the opinion of their Lordships these 
appeals fail and should be dismissed with, 
costs, and they will humbly advise His 
Majesty accordingly. 

z Appeals dismissed. 


Solicitor for the Appellants: Mr. 
Douglas tirant. : 
: Solicitors for the Respondents: Messrs, 


Chapman, Walker and Sheppurd. 





MADRAS HIGH COURT. ] 
City Civir Court APPEAL No. 10 or 1914. 
November 19, 1915. 
Present: — Mr, Justice, Sadasiva Aiyar and 
Mr. Justice Napier. 
THOLASINGA MUDALI-—PLAINTIFF— - 
APPELLANT 
Versus 


 NAGALINGA CHETTY-—DzrENDANT— 


RESPONDENT, ' 

Limitation Act (IX of 1908), Sch. I, Art. 184— 
Mortgage by conditional sale—Transfer by mortgagee- 
Redemption—Notice. 

The plaintiff mortgaged his properties -by con. 
ditional salé to one T, who, after the expiry of the 
time fixed for payment, sold them to one V, who 
purchased them with the knowledge that T was 
only a mortgagee V then sold the properties to 
the defendant. It was found that the defendant 
had purehased them without knowledge that T 
was only a mortgagee. The plaintiff sued the 
defendant for redemption. ‘Ihe Court found that 
the plaintiff had notice of the defendant’s purchase 
within three years of suit: ` 
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., Held, that the plaintiff was entitled to redeem.  [p. 
367; col. 1.] 

Article 134 of the Indian Limitation Act, 1877, 
has not been materially altered by the substitution 
in the Act of 1908 of the words "transferred by" 
for the words “purchased from." [p. 267, col. 1.] 

' ?Sinuaram Chettiar v. Kalyanasundaram Pillai, 26 
Ind: Cas. l; (1014) M. W. N. 785; 1 L. W. 687, 
followed. 

*ir Appeal against the decree of the City Civil 
Gourt-at Madras, in Original Suit No. 67 of 
213. 

FACTS.—The properties in suit originally 
belonged to the plaintiff and were conveyed 
by úim under Exhibit A, which was osten- 
Sibly a sale-deed, to one Thennurangier. The 
Jatter executed a counter-agreement, Exhibit 
B; agreeing to recónvey the properties con- 
veyed under Exhibit A to the vendor in 
case the purchase-money under that 
document: was repaid to him by. a 
certain time therein fixed. The money was 
not: paid--as stipulated and Thennurangier 
applied to the Collector of Madras for the 
issue of a certificate in his name. This 
application was opposed by the plaintiff on 
the.ground:that Thennurangier was only a 
mortgagee and not an absolute owner. One 
Veerasami Pillai, the vendor of the defend- 
ant-and- the owner of the adjoining lands, 
also opposed the application on the ground 
that the ‘application included his land also. 
The Deputy Collector of Madras dismissed 
the application, referring the parties to a 
civil suit. This decision was confirmed by 
the Collector on appeal. About four months 
after this, Veerasami Pillai purchased the 
properties ‘from: Thenuurangier by a register- 
ed; sale-deed, dated 16th June 1893. He 
continued In possession till 13th August 
1909, when, he sold the properties to the 
defendant under a registered sale deed, Exhibit 
11. The plaintiff instituted the present suit 
in 1913 for redemption. The City Civil Judge 
dismissed the suit. The plaintiff appealed. 
— [This appeal came on for hearing before 
the &bove Beuch when a finding was called. 
for on the, following. issues: 

d. ‘Had Veerasami Pillai actual owie. 
& iat Thennurangier was only a mortgagee 
and not au absolute owner when Veerasami 
Pillai obtained his sale-deed from Thennuran- 
giér?. 

| 2.: Had the defendant actual knowledge of 
the- same. fact when he purchased the pro- 
pertiés from Veerasami Pillai? 
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3. Did the plaintiff obtain knowledge of 
the sales to Veerasami Pillai and to the 
defendant only, within three years before suit? 
When did he so obtain such knowledge? 

The learned City Judge found issne 1 in 
the affirmative and issue 2 in the negative 
and as regards the issue 3 he found that 
the plaintiff became aware of the sale tq de- 
fendant by Vesrasami within three years of 
suit]. 

Mr. S. Krishnamurthi Iyer, for the Appel. 
lant.— The learned City Judge has found 
that Veerasami had actnal knowledge that 
Thennurangier had only the” mortgagee’s in- 
terest in. the property purchased by him. So 
it could not be contended that the purchase 
was made in the full belief that the transfer- 
or had an absolute interest. Vide Hadanath. 
Doss v. Gisborne § Co. (1). Consequently the 
right of redemption is not lost. Vide also 
Singaram Chettiar v. Kalyanasundaram Pillat 
(2). Thesuit being within three years of 
plaintifscoming to know of defendant's pun 
chase is within time. 


Messrs. S. T. Srinmwasi1gepalachariar, Durat- 
swami Mudaliar aud Natarajan, for the 
Respondent.—The finding of the lower 
Court as tothe knowledge of Veerasami is 
not supported by the evidence.- Further; the- 
ense of Radanath Doss v. Gisborne Co. (1) was 
decided under the old Limitation Act of 1877. 
The wording of thenew Article 134 of the: Act 
of 1908 is entirely different, the words “pur- 
chased from" being replaced by "transferred 
by.” Consequently the conditions imposed. by 
the case of Radhanath Doss v: Gisborne-¥ Oo.(1). 
are inapplicable to a transferee who claims the 
benefit of Article 184 of the new. Act. This 
change in the language of the Article was 
not given sufficient weight to in the case 
reported as Singaram Chettiar v: Kalyanasun: 
daram Pillai (2). : 


JUDGMENT.—The lower Court. has 
found that Veerasami had actual knowledge 
that his vendor bad only a mortgagee’s in- 
terest when Veerasami made his purchase i in 
1893. We cannot say that. this finding is 
"rong and, on the other hand, the circum; 
stantial evidence fully corroborates the oral 
evidence of the plaintiff and supports the 

(1) 14 M. L A. 1; 15 W. R. (P. C.) 24; 6 B. L. R. 530; 
2 Suth. P. C. J. 8987; 2 Sar. P. C. J. 636; 20 E. R. 687. 
zi. 26 Ind. Cas. l; 1L. W, 687; (1914) M, W. N, 
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findings of the lower Coumt. If Veerasami 
had actual knowledge, he could not have, 
purchased “in the full, belief? [see 
Radanath Doss v. Gisborne $ Oo. (1 ] that 
his transferor had.an absolute interest. 

The further argument of the respondent’s 
. learned Counsel was that the change in the 
language in the Limitation Actof 1908 ( Article 
134) by the substitution of the words "trans- 
ferred by" for the words “purchased from” 
made the conditionsimposed by the decisionin 
Radanath Doss v. Gisborne & Co. (1), on the 
purchaser who wished to take advantage of the 
corresponding Article in the older Limitation 
Act, inapplicable to a transferee who claims 
the benefit of Article 134 in the Act of 1703. 


The whole question was fully considered in 
Singaram Chettiar v. Kalyanasundaram Pillai 
(2) after the passing of the 1908 Limitation 
Act by the present Chief Justice and Hannay, 
J.,and we cannot accept the argument that 
the change in the language was not given 
sufficient weight to by the learned Judges. 
We might add that the chauge does not 
appear to us material on this point. 


Following Stngaram Chettiar v. Kalyanasun- 
daram Pillai (2), we hold that the plaintiff is 
entitled to redeem the lands from: the defend- 
ant and pass a preliminary decree under 
Order XXXIV, rale 7 (a) and :e,, of the 
Code of Vivil Procedure. 

The parties will bear their respective costs 
up to date.  ' á 


Appeal allowed. 
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CALJOTCA HIGH COURT. 
APPE.L PROM O cataL Decree No. 418 or 
eT], 

July 27, 1915. ` 
Present: —Sir Asutosh Movkerjee, Kr, and 
Mr. Justice Beacheroft. ae 
UPENDRA NATH NAG CHOWDHURY 
AND OTHERS - DeFanpavrs Nos. 1, 2 & -: 
— APPELLANTS d 
versus a 
BHOPENDRA NATH NAG CHOW. | 
DHURY AND OTHERS—PLALNTIPS AND REMAIN- 


ING DsrENDANTS— RESPONDENTS. 

Will—Suit for administration—Two successire 
ewecutors—Second executor, whether liable for his 
predecessors accounts—Sale of property in oder to pay 
off liabilities-—Eaecutor, whether liable for dereliction 
of duty—Appointment of debtor as executor, effect ‘of 
—Testator, whether can give directions about marriage 
of grandchildren— Costs to be paid qut of .estate— 
Benami transaction—Motive and subsequent conduct 
of parties—Previous statements, when can be based 
against wrtness—Evidence Act (I of 1872), a. 145, : 

Where a testator appoints two persons successive. 
executors of his Will, the second executor as such 
is not liable for the accounts of his. predecessor or 
for his wrongful acts, but it is incumbent upon him 
to call upon the representatives of his predecessor 
to render an account and respond in damages for 
devastavit, mismanagement or breach of duty 
whereby any property of the deceased testator is 
diverted from a due course of administration. p. 
269, col. 2.] . d i 

In order to determine whether a person in whose 
name a conveyance is taken is intended to he the 
beneficial owner or a mere name-lender, reliance 
must be placed not only upon the surrounding 
circumstances and the position of tho parties and. 
their relations to one another, but also upon the 
motives which could govern their actions and their 
subsequent conduct. [p. 272, col. 1] 


Ram Narain v. Muhammad Hadi, 26 C. 227; 26 T: 
A. 88 (P. C.); 3 C. W. N. 118; Dalip. Singh v. Nawal 
Kunwar, 80 A. 258; 35 I. A. 104; 12 C. W. Ñ. 609 

(P. C.); 4 M. L., T. 141; 10 Bom. L. R. 600; 14 Bur 
L. R. 151, referred to. li 


Where, therefore,-a certain house belonging o 
a testator was mortgaged by him and having 
been sold in execution of the mortgagee’s decree, the 
purchaser gave out leases to. the testator's family 
who continued to live there and sometime after. 
wards conveyed the house to the testator’s daughter. 
in-law for consideration which was not proved: to 
be' her separate property: 


Held, (1) that applying the two principal tests of - 
benami, namely, the source of the purchaso-money 
and possession of the property the inference, could 
legitimately be drawn that the house was purchased 
for the benefit of the estate inthe name of the 
daughter-in-law: [p. 272, col. :.] 

:2) that the subsequent conduct of tho p»rtieg. 
also showed that the purchase in the name of the 
daughter-in-law was not for her benefit and thak 
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the house was allowed to form part of tho estate 
of the testator. [p 271, col 1.] . 
Previous statements, unless used to contradict or 
discount the evidence of a witness given in a suit, 
cannot be legitimately used and even then the par- 
ticular matter or point must be placed before the 
witness as one for explanation in view of its dis- 
crepancy with the evidence tendered. [p. 272, col. 2 ] 


Bal Gangadhar Tilak v. Shri. Shriniwas-Pandit, 29 
Ind. Cas. 639; 22C.L.J.1; 3 A. L. J. 670; '9 C. W. 
N. 729; 17 Bom. L. R. 527: 29 M. L. J. 84; 18 M. L. T. 
1; (1915) M, W. N. 484 2 L. W. 611; 39 B. 
441 (P. C.), referred to. 


^ Where an executor, on coming into possession of 
the estate of a testator, finds it in a condition of 
considerable embarrassment and has to sell a portion 
of itin order to meet certain liabilities, his failure 
to raise money on interest with a view to save the 
property from sale does not necessarily amount 
to s dereliction of duty, unless it is proved that 
damage has actually resulted to the estate from the 
gale. [p. 273, col. 2.] i 
` Where a debtor of a testator is appointed execu- 
tor, the debt due from him is considered to have 
been paid to him by himself and he is accountable 
for the amount of his debt as assets. (p. 274, col 2.] 
Directions given by a testator in respect of the 
marriage expenses of his grandchildren are valid 
inlaw. [p. 275, col. 2. 
^ Najar Chandra Kundu v. Ratnamala Debi, 7 Ind. 
Gas, 921; 18 0. L. J. 8% 150 W.N 66: Dinesh 
Chandra Roy Chowdhury v. Biraj Kamani Dasi, 11 
Ind. Cas. 67; 39 C. 87; 14 0. L J 20; 15 0. W. N. 945, 
Kn for the construction of a Will and for 
ddministration of the estate of a testator, the costs 


of all Courts must be paid out of the estate. [p. 276, 
ol. 1. j 
u^ a Love, Hill v. Spurgeon, 29 Ch. D. 348; 54 L. J. 


Ch. 816; £2 L. T. 398; 33 W. R. 449, followed. i 
. Appeal against the decree of the Subordi- 
nate Judge, 3rd Court of: 24-Parganahs, 
dated the 16th of June 1911. 


` Babus Nilmadhab Bose, Shib Chandra 

Palit, Biraj Mohan Mozumdar, Satendra Nath 

Mukerjee and Bankim Ohandra Mukerjee, for 
ellants. : 

E aged Sarkar avd Babus Tarkeshwar 

Pal Chowdhury, Charu Chandra Biswas and 

Harendra Nath Mukerjee, for the Respond- 


ents. - 
- JUDGMENT..—This appeal, which has 
been preferred by some of the defendants 
in-the Court below, is directed against the 
preliminary decree in a suit for construction 
of the Will of one Raj Mohan Nag 
Chowdhury, for administration of the estate 
left by him, for settlement of the aceonnts 
of the executor, for partition of anch nroner- 
ties as may be left after nayment of the 
debts, and for other ‘incidental reliefs. The 
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position of the parties will be 


the annexed gen 


|| 
Kristo Nath Nag 


| 
Kali Nath Nag 
Chowdhary. 
“ widow Kumudini Dasi, 


died 5th July 1880, 
widow Ambica Moni, died November 1893. 


Ras Mowan Nac CHOWDHURY, 


Chandra Nath Nag 





f 
Preonath Nag 
Chowdhury, 
died before 1880, 


e 
/ 


Chowdhury, 
died before 1880, 


Chowdhury, 
died 28th July 1997, 


alogy:— 


widow 
Nagendra Nandini Dasi, 
defendant No. 6. 


D 
Daughter 


Krishnamoyi Dassi, 


defendant No. 5 


{ 
Son Satisk. 


widow Nishadini Dassi, 
defendant No. 4 


widow 


Kali Kamini Dasi, _ 


defendant No. 3. 


defendant No. 7. 


E 


Sailendra Nath  Khagondra Nath 


[19.6 


clear from 





^ 


| 


Surendra Nath Bhupendra Nath Purendra Nath 


l 


Upendra Nath 


Nag 
No. 3. 


Chowdhury, 
plaintiff 


E 


Nag 
Chowdhury, 
No. 8. 


defendant 


1 


dhury, 


Na 


Chow. 
plaintiff 
No. 2. 


Nag 
No. 1. 


Chowdhury, 
plaintiff 


Nag 
Chowdhury, 
defendant 

No. 2. 


Nag 
Chowdhury, 


No. 1. 


defendant 


Raj Mohan died on the 5th July 1880. 
On the day previous to his death, he had 


made a 


properties aud appointed 
Chandra Nath 


his death, which 


Jaly 1907. 
Nath 


and his 


his 


Sec 


testamentary disposition of his 
son 


ond 


eldest grandson 
Upendra Nath successive executors. Chandra 
Nath took out Probate of the 
his father and administered the estate till 


Will of 


took place on the 28th 


On the 18th May 1908, Upendra 


obtained Probate 
to discharge his 


dulies 


and 
as 


continued 
executor till 


his removal on the 2th April 1910. On 


-Vol XXX11} 
UPENDRA NATH NAG v. BHUPENDRA NATH NAG. 


the 30th -August 1909, Bhupendra, Purendra 
and Khagendra, three of the sons of Chandra 
Nath, instituted the presént suit for the 
purposes already specified. They joined as 
defendants their three brothers, their 
mother and also the other members of the 
family who were interested in the estate 
left by their grandfather as legatees or 
aunuitants. The suit was based on allega- 
tions of  mismanagement which were 
repudiated by the executor. Various ques- 
tions also arose in respect of the title to 
some of the properties claimed by the 
_plaintiffs as part of the estate of the 
testator and alleged by some of the defend- 
.ants to be the exclusive property of the 
“widow of Chandra Nath. The Subordinate 
Judge, after a protracted trial, made a 
preliminary decree, which directed the 
executor to render accounts for the period 
subsequent to the death of Chandra Nath, 
that is, from the 29th July 1907 to the 20th 
April 1910. The latter date was fixed in 
view of the circumstance that. from that 
date, by an order of the Court, Upendra Nath 
‘ceased to be executor and was appointed 
_Receiver in charge of the estate during the 
pendency of the litigation. . The preliminary 
-decree also decided the disputed question 
of title and gave directions for the adminis- 
„tration of the estate. Both parties were 
dissatisfied with this decree, three of the 
defendants, inclusive of the executor 
, Receiver, having preferred this appeal, while 
the plaintiffs-respendents have preferred a 
cross-appeal. After a careful scrutiny of 
the grounds selected by the appellants and 
‘the respondents for presentation to the 
Court, the following points emerge for 
consideration. First, did the Panchannagram 
“properties form part of the estate of Raj 
Mohan or have they passed into the- hands 
of Nishadini as beneficial owner; secondly, 
-did the Calcutta house form part of the 
-estate of Raj Mohan at the time of the 
.sale on the 9th November 19U8, when it 
admittedly passed into the hands of a 
stranger; thirdly, did the gauti tenures, some 
of. which have-been found by the Subcrdinate 
Judge to belong to Nishadini, the widow of 
Chandra Nath, and the others to- the estate 
of Raj Mohan, still form part of that estate; 
fourthly, are the debutter properties capable 
of partition and is the executor liable to 
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submit an acecunt of their income; fifthly, 
is the executor liable for the sale of the 
Caleutta house in execution of the decree 
of the mortgagee; if so, what is the extent 
of his liability; sizthly, was there a real 
sale, by Sailendra Nath, of his interest in 


ihe estate of his grandfather to his 
mother Nishadini, on the 16th December 
1896;  seventhly, what direction, if any, 


should be given with regard to the pro- 
visions iu the eleventh paragraph of the 
Will of Raj Moban for the marriage expenses 
of his great-grandsons and  great- 
grand.daughters; ezghthly, what direction 
should be given for the costs of the suit in 
the Court below and of the appeal in this 
Court. 


It is necessary to explain, before we 
deal with these questions in the order 
stated, thatall the parties are now agreed 
that the executor should be called upon to 
render accounts, only from the 29th July 
1907 to the 20th April 1910. They have 
intimated to us that they abandon the 
claim for accounts for the period of the 
executorship of Chandra Nath. The reason 
for this attitude is obvious. As ruled by this 
Court in the case of Baroda Prosad Banerji v. 
Gajendra Nath (1), the second executor as 
such is not liable for the accounts of his 
predecessor or for his wrongful acts, but 
it is incumbent upon him to call upon the 
representatives of his predecessor to render 
an account and respord in damages for 
devastartt, mismanagement or breach of 
duty whereby any property of the deceased 
testator was diverted from a due course of 
administration. Consequently, it would be 
the duly of Upendra bath to realise from 
himself and his five brothers whatever 
might be found due to the estate of their 
grandfather on an examination of the 
accounts of their father as executor. Such 
an investigation is obviously not beneficial 
to the parties and although they are by no. 
means friendly to each other, they are 
united upon one point, namely, that the. 
accounts of their father as executor should 
not be taken. A different attitude, we 
may add, was adopted in the Court below, 
and some of the sons of Chandra Nath 


(1) 1 Ind. Cas. 289; 9 C. L. J. 388; 18 C. W. N, 


607 , . - 
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‘sought to fasten a special liability upon the 
others on the allegation that they were the 
trusted advisers of their father during the 
period of his executorship, and shared his 
responsibility for due administration of 
the estate. This endeavour was not 
‘successful, and as we have said, in this Court 
all the parties by common consent have 
agreed that the accounts are not to be 
investigated for the period antecedent to 
the 28th July 1907 when Chandra Nath 
died. 

The first ground raises the question of 
title to the lands known as Panchannagram 
properties. They originally formed part of 
the estate of Raj Mohan and are still 
included therein, if it is not established 
that they have passed into the hands of a 
stranger. On the z5th June 1885, Chandra 
Nath, for an alleged consideration of 
Rs. 1,000, executed a conveyance in respect 
of these properties, which comprise 25 b/ghas 
óf land and are situated in the neighbour- 
hood of Caleutta, in favour of one Srinath 
Bose who was his intimate friend. *-ubse- 
quently, on the 13th June 1895, the 
purchasér éxecuted a conveyance in favour 
of Nishadini, the wife of Chandra Nath, for 
ä consideration of Rs. 500 only. The plaint- 
iffs contend that these transactions were 
fictitious and- that the properties never 
teased'to form part of the estate of Raj 
Mohan. The Subordinate Judge has found 
that Srinath did not get himself registered in 
the Collectorate and did not take possession 
of thé properties, 
be the ostensible owner for a period of 
eight years. During this interval he never 
paid rent, to the Collector, and although 
tenauts are said to have attorned to him, no 
documentary evidence has been produced in 
that behalf. There is also no reliable 
evidence to prove that Nishadinr was ever 
iu possession of these’ properties. No 
account papers have been produced to show 
that the profits of these properties were 
. Pealized and spent by her. Against all 
this, itis urged by the appellants that the 
Gourt is bound to give effect to the ostensible 
title and’ should not base its decision on 
there suspicion. But the obvious answer 
is that, except the recital in the conveyance, 
there ig no trustworthy evidence that any 
consideration: was paid by Srinath. 1 
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consideration had been paid, the money 
would have beeg credited to the estate, and 
an entry to that effect would have found 
a place in the account books presumably 
kept by Chandra Nath. No account books, 
however, have been produced, noris it 
alleged that Chandra Nath did not keep 
regular accounts of the estate whereof he 
was the executor. The inference is that 


' the account books have not been produced, 


because they do not favour the contention 
of the appellants. We feel no doubt 
whatever that the Subordinate Judge 
is correct in his conclusion that the convey- 
favour of 
Srinath and by Srinath in favour of 
Nishadini were both fictitious transactions. 
The second ground raises the question of 
title to the Calcutta house. It is the common 
case of all the parties that the house belong- 
ed to Raj Mohan, and on the 12th May 1874 
was mortgaged by him to Mary Ratter. 
After the death of Raj Mohan Mary Ratter 
sued to enforce her security and obtained a 
decree ori the Ist September 1884. The 
house was sold in execntion of this decree on 
the 20th June 1885 and was purchased for 
Rs 8,700 by one Shama Charan Ballabh, a 
friend of Raj Mohan. The family of Raj 
Mohan, notwithstanding this sale, continued 
in occupation of the house as they took leases 
from the purchaser on the 5th August 1835 
and 5th December 1886. On the 30th April 
1887, Shama Charan conveyed the house’ to 


‘Nishadini, the wife of Chandra Nath, for a 


consideration of Rs. 11,000. The question in 
controversy is ‘whether this transfer” to 
Nishadini was for the benefit of the estate -of 
Raj Mohan or whether by this transaction 
the house became her private property, 
According to -Nishadini she had Rs. 3,000 
with her at the time of the purchase of the 
house, and she borrowed Rs. 8,000 from her 
daughter to make up the requisite amount of 
purchase-money. There is no documentary 
evidence to support the alleged advance by 
her daüghter, and the statements made by 
Upendra Nath on this point are, as the Sub- 
ordinate Judge has pointed out, not self-cón- 
sistent. It is quite improbable that Nishadini 
could borrow this money without security and 
without even a written instrument: We 
may also refer to the subsequent conduct 
of the parties which, as the’ Judicial : Com- 
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mittee’ have said; affords valuable evidence 
as to whether the person in whose name the 
‘conveyance is taken is intended to be the 
beneficial owner or a mere name lender 
[Ram Narain v. Muhammad Hadı (2), Thakro 
v. Ganga Prasad (3), Dalip  Séngh v. 
‘Nawal Kunwar (4)]. Thus there is 
the significant circumstance that when 
the house was mortgaged to Harendra 
‘Lal Roy on the 20th September 1887, the 
document was executed not by Nishadini 
alone, but also by Chandra Nath and Upendra 
Nath. This is consistent with the view that 
the house at the time was deemed to form 
part of the estate of Raj Mohan in the hands 
of Chandra Nath as executor. This mort. 
gage also militates against the theory -put 
‘forward by Nishadini that she re-paid the 
advance from her daughter out of the sum 
received from the mortgagee. The mortgage- 
bond clearly shows that the security was 
‘given on account of advances made to 
‘Upendra Nath to enable him to carry on a 
banianship- business. We have also the 
‘significant fact that when the property was 
subsequently mortgaged to Twidale to raise 
money to pay off Harendra Lal Roy, the docu- 
ment was executed not by Nishadini alone 
‘but by Nishadizi and Chandra Nath. 
‘Here again the property was treated as 
«If it.-still formed part of the estate of Raj 
Mohan.: The same inference is -deducible 
from the fact that on the 2th February 
‘1904, the property was mortgaged to 
Sib Charan Laba by  Nishadini and 
‘Chandra Nath (the ostensible owner and the 
executor to the estate of Raj Mohan) jointly 
‘to. satisfy the dues of Twidale. It is con- 
sequently plain that there is no trustworthy 
evidence to prove that the purchasesmoney 
‘for the house was paid by Nishadinifrom her 
owr funds or trom sums borrowed by her. 
‘This ‘by itself is sufficient to justify the 
inference that the purchase in her name was 
‘not for her beuefit. This conclusion does not 
rest on mere suspicion- which, as their Lord- 
ships of the Judicial Committee have repeat- 
edly held [sreemanchunder Dey v. Gopaul- 
under Chuckerbutty (5), Nawab Azimut AU 


Khan v. Hurdwaree Mull (6), Faez Buksh v. 
» (2) 26 L A. 88; 26 C. 227 (P. 0.) 8 C. W. N. 113 

(3) 15 L A. 29; 0 A. 197 (P. C.); 6 Sar. P.C. J. 133. 
> (4) 85 I. A. 104720 A. 268; 12 C. W:N. 609 (P. C.); 
:4 M. L. T. 141: 10 Bom. L. R. 600; 14 Bur. L. R. 151. 
_. (€)-H M: LA. 28; 7 W. R- 10.(P. C.); 1 Suth. P. C. 
J. 651; 2 Sar. P. C. J. 276; 20 E, R. 11, 
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Fukeer-ood-deen Mahomed Ahassun- Chowdiy 
(7), Uman Parshad v Gantharp-. Singh*(8), 
Suleiman Kadr Bahadur v. Nawab’: Mehndz 
Begum (9 , Nirmal Chunder Banerjee ¥. Maho- 
med Siddik(10)] cannot be made ihe founda- 
tion for a judgment in cases of this déseription. 


"But the plaintiffs have been able to carry the 


matter further. They have established that 
on the 3lst March 1886, Chandra Nath 
obtained the sanction of the District Judge 
with a view to raise a loan of Rs. 16,000 for 


‘the purpose of re-purchasing the Calcutta 


house. This purpose, indeed, was said to have 
been abandoned in subsequent applications 
to the District Judge for his sanction to raise 
loans. But it has been suggested, not with- 
out good grounds, that this was a mere 
blind, as subsequent events show. On the 
29th March 1887, Chandra Nath entered into 
an agreement with Shama Charan - Ballabh 
for the purchase of the Calcutta house. On 
that very day, he barrowed Rs. 20,000 by 
execution of two mortgages in favour of 


‘Shama Sundaree and Dakshyani, two réla- 


tives of Shama Charan Ballabh. This money 
was taken from the firm of Sha ‘and 
Company whereof Shama Charan hiniself 
was a partner. Itis proved that on the day 
following, that is, the 30th’ March 1887, 
Chandra Nath received from the firm 
‘Rs. 12,800; this is significant when We 
remember that the price for the house had 
-been fixed approximately in the agreement 
at Rs. 12,451. Much stress has been laid 
on behalf of Nishadini upon the circumstance 
that the serial numbers of the currency notes 
as entered in the conveyance are not identical 
with the serial numbers of the currency notes 
received by Chandra Nath from Shaw and 
Company. Batas has been pointed out by 
the Subordinate Judge, the notes could easily 
be changed so as to render difficult a futüre 
investigation into the true nature of "the 
transaction. We have also the: impobtant 
circumstance that the allegations of necessity 
made in the applications of- Chandra. Natli to 
the District Judge for sanction of the loan 
_, (6: 13 AL I. A. 395; 14 W. R. 14 (P O55 B.L R. 
373; 2 Suth. P. C. J. 343; 2 Sar. P. Q. J. 571; 20 Y. R, 
(7) 14 M I A. 234; 9 B. D. R. 456,2 Suth. P,G I. 
7 


` 490; 2 Sar. P. C. J. 733; 20 E. R. 775. 


(8) 14]. 4. 27; 15 C. 20; 1! Ind. Jur. 474; 5 Say, p 
c. % 71; Rafique and Jackson's P. C. Ngga” 27 
.. (9) 25 C. 473 (P. C.i; 23 L A. J5; 2 Os W. Nag 

' (10) 25 L. A. 225; 26 C. 11. doc 
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“are demonstrably untrue-in -material parti- 
culars. One of the purposes mentioned was the 
satisfaction of a debt due to Bharat Chandra 
Ray, who, it has beén conclusively established, 
‘was at the time not a creditor of the estate. 
We have, consequently, on the one hand, 
' incontestible proof that Chandra Nath intend- 
ed to re-purchase the house, that he raised 
money ostensibly for other purposes which 
had no real existence, and that no explana- 
_tion is available as to the mode in which the 
sum borrowed was actually applied. We 
have, on the other hand, the fact that 
Nishadini is not proved to have funds 
requisite for the purchase of the house nor 
was she ever in possession of the property. 
When, therefore, we apply the two principal 
tests of benam?, namely, source of the purchase- 
money [Dhurm Das Pandey v. Shama Sondre 
Debiah (11), Gopeekrist Gosain v. Gungapersaud 
Gosain (19)] and possession of the property 
[fmambandi Begam. v. Kamleswari Pershad 
(18)] we find that the inference may legiti- 
mately be drawn that the house was purchas- 
'ed by Chandra Nath for the benefit of the 
estate in the name of his wife Nishadini. 
We must also remember that there were 
strong motives for a step of this description; 
as Sir Arthur Wilson said in Dalip Singh 
y, Nawal Kunwar (4) reliance must 
be largely placed, not only upon the surround- 
ing circumstances and the position of the 
parties and their relations to one another, but 
also upon the motives which could gover ntheir 
actions. and their subsequent conduct. 
Kalinath, the brother of Chandra Nath, 
had under the Will of his father a right of 
residence in this house, a right which he sub- 
sequently sought to enforze by litigation. 
It is not improbable that Chandra Nath would 
allow the house to be sold in execution of the 
decree of Mary Ratter with a view to defeat 
the claim of his brother. It is also not 
improbable that he would entertain a wish 
to purchase the ancestral family dwelling 
house, and “if he accomplished his project, 
it would be obviously desirable to place the 
property in the name of his wife, not only 
to defeat the claim of Kali Nath but also to 


save the property from the creditors to 
(11) 3 M. 1. A. 229;6 W. R. 43 (P. C); I Suth. P, 
`C. J. 147; 1 Sar. P. C.J, 211; 18 E. R. 484. 
(12) 6 M. I A. 53; 4 W. R. 46 (P. C.); 1 Sur. P. O.J. 
498; 19 E. BR. 20. 
. (18), 18, I. A. 160; 14 C. 100; 10 Ind; Jur. 498; 4 Sar. 
P. ©. 3, 132, 
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whom the ‘estate was heavily, - indebted. 
Against all this, reliance has- been placed 


. upon statemdnts made on the 10th November 


1905 by five of the sons of Chandra Nath in 
the plaint in a suit instituted by them against 
the executrix to the estate of Kali Nath. 
Reference has also been made to the deposi- 
tion of Purendra in that suit given on the 
Z4th April 1907, to a letter from Bhupendra 
to Upendra written on the 27th November 
1908, and to the terms of settlement dated 
the 5th December 1894 inthe suit instituted 
by Kalinath against Chandra Nath for the 
establishment of his right of residence. 
The last document is of no real assistance in 
the solution of the question raised before 
us, and does not justify the inference that 
the house was the private „property of 
Nishadini; on the other: hand, it tends to 
show that Kali Nath, though he admitted that 
the house belonged to Nishadini, practically: 
released his right of residence to Chandra 
Nath for a sum of Rs 3,800 to be paid out 
of the estate of Raj Mohan. The other 
statements are admissions by parties to the 
present suitand might have been used to 
contradict their testimony in this case under 
section 145 of the Indian Evidence Act. 
They were, however, not so used. The specific 
statements were not put to the parties 
sought to be contradicted. Consequently, 
as pointed out by the Judicial Committee in 
the case of Bui Gangadhar Tilak v. 
Shri Shrintwas Pandit (14), they cannot 
be used in evidence. Previous state- 
ments, unless used to contradict or discount 
the evidence of a witness given in the suit, 
cannot be legitimately used, and even then the 
particular matter or point must be placed 
before the witness as one for explanation in 
view of its discrepancy with the evidence 
tendered. Apart from this circumstance, 
it is plain that no reliance can be placed upon 
the previous statements mentioned. It is no 
serious disparagement to the parties to this 
litigation to state that they have not been 


particularly scrupulous in their dealings, and 


assertions appear to have been made from 


‘time to time just as the needs of the moment 


required. We feel no doubt, on the whole, 
that the Subordinate Judge has correctly 


(14) 29 Ind. Cas. 639; 22 C. L. J. 1; 13. A L. J. 570; 
19 C. W. N. 729; 17 Bom. L. R. 527; 29 M. L. J. 34; 18 
x Lr 1; (1923) M, Wy N: 484s 2 L. W. 017: 39 B. 441 
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held that the transfer ‘of thé Calcutta "housé 
by. Shama Charan Ballabh tqNishadini on the 
29th. April 1887 was for’ the benefit of. the 
estate of Raj Mohan and that. the ostensible 
transferee ‘did not acquire any beneficial 
interest thereunder.’ 

The. third ground raises the question of title 

“to the gauti tenures which stand in the name 
of Nishadini, either because they were created 
by ‘Chandra Nath in her favour or were 
acquired in her name.. According to the 
-plaiutiffs, all these tenures are fictitious and 
«have “mo, rea] existence, According to 
.Nishadini and suck of her sons as have 
taken her side,-the tenures-are real and are 
-binding.en the estate of -Raj .Mohan.' The 
‘Subordinate- Judgé has decided partly in 
favour, of the plaintiffs-and partly in favour 
.of the defendants. His devision is conse- 
quently assailed by both sides. After some 
discussion at the Bar, it was agreed that 
these ganti tenures should be deemed to 
hold good during the life-time of Nishadini 
‘and should terminate on her death, so that 
the lands will then revert unencumbered to 
the estate of Raj Mohan. This arrange- 
“mentis, in ouropinicn, eminently satisfactory, 
and we sanction it; our approval is necessary, 
“as, ‘one of the plaintiffs, Bhupendra, has died 
during: the pendency of.the litigation and 
„has been succeeded by his infant son. The 
;decree of .the Subordinate Judge, will be 
„varied in this respect and a declaration as 
Stated will be inserted therein by consent 
of _ parties. On behalf of Nishadini, an 
undertaking has been given that no encum- 
‘brances have been created by her or, with 
her assent on these gauti tenures, nor have 
„any, permanent under-tenures been created 
by her. A description of the geuti tenures is 
&ppended to this judgment and will be 
annexed to the decree.* ` 


The fourth ground raises the question of 
the nature’ of the parcels of land- described 
as debutter properties 'schedule ka Nos. 26 
and 27). The controversy between the 
“parties is whether these lands constitute 
debutter or shebattar. "The determination’ of 
this question is immaterial for the purposes 
of the present suit. Whatever the nature 
. of the dedication, they are endowed propertizs 
and cannot consequently be partitioned. 








*This is omitted from the judgment, as it is not 
material for the report —Ed, 2 
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But if Upendra has enjoyed their income, hé 
must account therefor. 

- The fith ground raises the question of 
the liability of Upendra for sale of the 
Calcutta house, The Subordinate Judge has 
imposed a liability on Upendra on the ground 
that the sale was held in satisfaction of 
a debt. originally incurred by Chandra Nath 
for the benefit of Upendra. This view 
has been attacked by the appellants and 
has not met with unqualified support from the 
respondents. In this connection, four alter- 
native pcints of view have been placed before 
us.for acceptance by one or other of the 
contesting parties,.and each of them requires 
careful examination. 

‘In the first place, it has been contended 
that Upendra as executor should have saved 
the: property from sale and that his failure 
to. doso amounts to-a grave dereliction of 
duty. In our opinion, this position has not 
been established.: The. suit was instituted 
by: the mortgagee, Shib Charan Laha, against 
Chandra Nath who mortgaged the property 
to him.. Upon the death of Chandra. Nath 
during the pendency of the litigation the 
mortgagee brought on the record all his six 
sons. The sons.other than Uperidra appar- 
ently took no objection to this course. 
They did not contend. that thé mortgage 
had been executed by Chandra Nath in his 
-capacity as executor ard -that consequently 
"his successor in that office alone was liable to 
the placed: on the record, The result was 
‘that: a decree was obtained against the six 


:sons, and in execution thereof the property 


-was put up to sale. :There is nothing to 
Show that the price obtained at the sale 
was inadequate, consequently it cannot. be 
contended that the sale of the house and 
ita conversion into money have been pre- 
judicial to the estate, nor is there . any 
evidence to show that, at the time, Upendra 
had funds of the estate in his hands which 
might have been applied to avert the sale. 
The estate which had come into his hands only 
a few months before, was admittedly 'in'a 
condition of considerable.. embarrassniànt, 


-and failure to raise money on interest “with 


a view tosave the property from sale ‘was 
not necessarily a dereliction of duty, unless 
it is proved that damage has actually 
resulted to the estate from the sale. Con- 
sequently Upendra cannot be held liable 
merely on the ground that he did not prevent 


974. 


the'sale-of the house at the instance ‘of the 
mortgagee. 

In the second: place, the view has been 
put forward that Upendra is.liable as the 
sale: was occasioned by a debt ultimately 
traceable to loans incurred by Chandra 
Nath for the benefit of Upendra himself. 
The: position is clearly unsustainable. The 
parties have agreed that accounts are not 
to -be taken in respect of the period of 
executorship of Chandra Nath, the reason 
fox.this attitude has already been explained. 
Now. let us assume: that the mortgage in 
favour of Shib Charan Laha was: created to 
pay the mortgage of Twidale, which, in its 
turn, had been effected to satisfy the security 
giver to Harendralal Rai in respect of 
money veceived by Chandra Nath for pay- 
ment .to Upendra Nath. It is plain that 
Chandra Nath may be liable to the estate 
of Raj Mohan for all sums raised by him in 
his.capacity as exécutor and not applied for 
the.-benefit : of the estate. Consequently, 
the" present representatives of Chandra Nath, 
that is, his six sons, are responsible to the 
extent of the assets, if any, of their father 
in their hands, to indemnify the estate of 
Raj Mohan for losses sustained by unwarrant- 
able -acts of their father. This matter, in 
all its bearings, they have declined, by 
eommon consent, to submit for investigation 
by the Court. Five of the brothers cannot 
clearly .be . permitted to single out one 
transaction of Chandra Nath and to hold 
Upendra liable in respect thereof. There 
is considerable force in the contention that 
if all the accounts of the period of executor- 
ship of Chandra Nath were taken, it might 
transpire that he had made advances to his 
other sons in respect. whereof each of them 
on the sume principle might be held 
responsible to the estate. We are of 
opinion that as the parties have agreed 
not to investigate the accounts of the 
period of executorship of Chandra Nath, 
they cannot impose a liability on Upendra 
Nath on the ground that the money raised 
by: this particular transaction was applied 
_by-the then executor for the benefit of one of 
his.sons.- 


3- Jä the third place, the contention has 
béen put forward that as the money raised 
by’ Chandra Nath from Harendralal Rai was 
applied: for the benefit of Upendra, the 
transaction was in essence a loan to 
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Upendra and - that inasmuch as ‘Upendra 
subsequently gucceeded Chandra Nath 
as executor, he is liable to recoup the 
estate to the-extent of the benefit received 
by him: therefrom. In support of this view, 
reference has been made to the well-estab- 
lished principle that the effect of the 
appointment of a debtor to the office ‘of 
executor is’ that the debt due from the debtor 
executor is considered to have been paid tb 
him by himself and that the executor: is 
accountable forthe amount of his debt as 
assets: Freakley v. Fox (15); Ingle v. Richards 


(16); Carey v. ` Goodinge (17); Berry’ 'y. 
Usher (1€); Tomlin v. Tomlin (19) -and 
Administrator-General of Bengal v. ‘Kristo 


Kamini Dassee (20). This doctrine''is of 
no assistance to the respondents. On this 
theory, the money must be deemed to have 
been advanced by Chandra Nath to' Upendra 
on or before the 20th September 1857, at 
any rate, not later than the “Ist April 1888, 
if we accept the statement by Harendralal 
Rai in his plaint in mortgage suit dated 
the 27th January 18-9. But Upendra did 
not succeed as executor till the 28th July 
1907. There are no materials on the record 
toshow that as between Upendra and the 
estate of Raj Mohan, the debt was kept 
alive during all these years Prima facte, 
there was no  enforceable claim against 
Upendra when he succeeded to the cffice 
of executor, ‘and consequently, the principle 
that a debtor executor is accountable for the 
amount of his debt as assets cannot be 
applied. We are not unmindful that when 
an executor obtains probate, the grant. 
operates .retrospectively from the date of the 
death of the testator. But that principle 
is of no avail here, because there was an 
intermediate executor who created the debt, 
it is on his act that Upendra is sought to 
be made liable, and Upendra cannot by a 
fiction be deemed to have been an executor 
at'a time when there wasanother executor 
lawfclly in possession of the estate. The 
decision in Ingle v. Richards (16) is con- 
sequently distinguishable and does not assist 


_ the respondents. 


(15) 8 B. & C. 130; 4 Man. & Ry. 18; 7 L.J. K. B. 
(0. 8.) 148; 109 E. R. 49; 32 R. R. 605. > °? 
(16) 28 Beav. 366; 6 Jur. (N. s.) 1178: R.W. R. 697; 
54 E. R. 406; 4 L. T. (N. 8.) 116; 126R.R.170, | 
(17) (1790! 3 Bro. C. C. 110; 29 E. R. 439. 
(18) I1 Ves. 87: 32 E R. 1021. 
(19) (1841, i Hare. 236; C6 E. R. 1019, 
(20) 31 C. 519; 8 C. W, N, 500, 
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. “In the fourth place, it has been contended 
on behalf of the appellants that the true 
view of all the factsis that the money was 
advanced by Uhandra Nath to Upendra Nath, 
notin his personal capacity but as a member 
ofa joint Hindu family composed of himself 
and his sons. From this point of view, 
all the six sons of Chandra Nath would 
be:responsible for the re-payment of the Ican 
tothe estate of Raj Mohan. The Subordi- 
nate Judge has held that the-money was 
paid by Chandra Nath to Upendra to enable 
him to carry on a baninanshtp business; from 
the surrounding circumstances, there is no 
room for reasonable doubt that the loan 
was- to Upendra as a member of a joint 
Hindu family, and that if- he had been 
successful in his business, a share of the 
profitscould have been- rightly claimed by 
his; brothers. From this point of' view, 
Upendra would not be liable for the whole 
debt. After an anxious consideration of 
the possible aspects of the case, we are of 
opinion that the sums advanced to Upendra 
and secured by the mortgage of Harendralal 
Rai must be deemed to have been advanced to 
him in his character as a member of a joint 
Hindu family and that in this suit he can- 
not be held responsible for the whole of that 
sum‘at the instance of his brothers. The 
question of the liability - of Upendra for the 
sale of the Caleutta house in execution of 
the mortgage decree of Shib Charan Laha 
must consequently be decided in his favour. 
The surplus sale-proceeds, however, shall be 
deemed part of the estate, as we have held 
that the house itself formed part of the 
estate of Raj Mohan, though it had been 
transferred by Shama Charan Ballabh 
ostensibly to Nisliadini. 


The sizth ground raises the question of 
genuineness of the transfer made by Sai- 
lendra of his interest in the estate of his 
grandfather to his mother Nishadini. The 
question was raised in the Court below 
by the plaintiffs, and they obtained an 
adjudication that the conveyance represented 
a benimi transaction, In the present appeal 
that conclusion has been assailed by 
Nishadini. But the plaintiffs have taken 
up the position that they are not interested 
in the decision of this matter. Consequently 
the dispute. reduces to a controversy between 
the two :co-defendants, In this view the 
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parties -have agreed, and in, our opinion, 
very properly, that the decision of the 
Subordinate Judge on this point shonld he 
set aside and that the matter should be left 
open for determination in a subsequent suit 
but that in the meanwhile the decree in this 
suit should be madeonthe assumption that the 
appellant represents the real estate of things. 
We, therefore, allow the appeal on this 
point, set asidethe decree of the Subordinate 
Judge, and direct that sllotments be made 
on the footing that the conveyanae of the 
lóth December 1896 was intended to be 
a genuine and operative transaction. But 
liberty is reserved to Sailendra to institute 
a separate suit for declaration against his 
mother that the transaction was benam and 
that he himself is beneficially interested in 
the allotments made to her, 

The seventh ground raises the question of 
the marriage expenses of the great-grandsong 
and great-granddaughters of the testator. 
The Subordinate Judge has held, on the 
authority of the decisions in Nafar Chandra 
Kundu v. Ratnamala Debi (21) and Dinesh 
Chandra Roy Ohawdhury v. Biraj Kamani 
Dasi (22), that the directions given by the 
testator in respect of this matter are 
valid in law. This view has been accepted 
by both sides. Consequently the Sub- 
ordinate Judge will give directions, so that 
sums may be set apart from the annual 
income from time tc time to be applied to 
meet the marriage expenses as occasion 
mightarise. It has been suggested that the 
most satisfactory arrangement would be to 
set apart a portion of the patni rent, but 
we cannot give at this stage definite 
instructions on the subject. 

The eighth ground raises the question of 
costs. The Subordinate Judge has directed 
that costs already incurred be borne by 
the parties and that costs subsequent be 
borne by the estate. The respondents contend 
that costs should be paid out of the estate 
and they rely upon the decision in Fenton v 
Wills (28). We ae of opinion that no 
grounds have been established in favour of 


F CHR Cas. 921; 13 C. L. 7, 85 15 C. W. N. 
an 11 Tnd Cas. 67; 39 C. 87; 14 C. L. J. 2C; 15 C. 


W N.945; 
(23) 7 Ch. D. 33; 47 L. J, Ch. 101; 37 L. T. 378; 26 


W., R. 189 
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"R departure ` from the 
‘that costs in the Court below as also the 
-ensts of this Court must be paid ont of the 
‘estate LA ve Love, Hill v. Spurgeon (24)]. 
" There is one other matter which requires a 
“brief notice. The Subordinate Judge directed 
‘thatimimoveablepr operties of the estate should 
be sold: to satisfy ` the debts due therefrom. 
"We have hlready held i in our judement, dated 
‘the 28th August 1914, that it would be more 
beneficial to the estate to grant permanent 
leases rather than to effect a sale of valuable 
properties. This order has been carried out 
and.a patni has been granted. We directed 


at the same time that the decree of the Subor-- 


dinate Judge should be modified so as to 
authorise the Receiver not merely to sell but 
also to dispose:of by lease or cther mode 
of alienation a port of the estate as might 
be fonnd most advantageous. Ths decree 
of the Subordinate Judge will consequently be 
moditied in this respect. 

The result is that this appeal is allowed in 
part and the decree of the Subordinate Judge 
modified in respect of the matters mentioned. 
A ‘self-contained decree will be ^ drawn 
up in this Court so as to avoid ‘future dispute. 

Appeal “partly allowed. 
(24) 29 Ch. D. 348; 54 L. J. Ch. 816; 52 L. T. 398; 
33 W. R. 449. 


CALCUTTA HIGH COURT. 
| APPEAL FROM APPELLATE DeorsE No. 4164- 
or 1913. 
November 30, 1915. 
- Présent; —Mr. Justice Roe. 
| BEMBIOR LAL BHAKAT— Darsnpant 
-No. 8 — ÁPPELLANT 
versus * 
RADHARAMAN KALIDAHA —PLAINTIEF, 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure . Code (Act V of 1908), s. 64, O. 
XXI, v: 54—Attachment, effect of, from which date 
—Civil Procedure Code (Act XIV of 1882), s. 216. 

‘An order of attachment of property under the 
Civil Procedure Code takes effect only from the date 
of-its actual promulgation, and not from the date of 
the Court’s order. [p. 278, col. ?.] 

Appeal against the : decree of. the District 
Judge, Murshidabad, dated the 9th of 
‘August 1913, affirming that cf the Munsif, 
Tallbagh, dated the 30th November 1912. ° 


INDIAN CASES. 


SIMRICK LAL BHAKAT t. RADHARAMAN EALIDAHA, ` 
ordinary rule and ` 


`< [1916 
DOT rs 5 : d 
FACTS.—The plaintiff was the mortgagee 
ofa certain pwbperiy. This property was 


: sold in execution of a decree for. rent thereof 
. and the sale-proceeds after the, satisfaction 


' of the rent-deéree were in ‘deposit ' in the 

“Court to the credit of the -owner’ ot the 

property. ` pod 
"The: property was- dite. by the 


a Nos. 2 and “3 in éxeeution of'a 
-money-decree but before the ‘attachment 
order was promulgated it had been mortgaged 
‘to the plaintiff. It was found by the Courts 


“below that this mortgage was after -the 


‘attachment order had been made by the 
"Munsif. The plaintiff brought a suit: for.a 
"mortgage-decree and claimed to have it 
satisfied by the sale-proceeds "in deposit. 
The. defendants Nos.2 and 3° contested the 
suit on the ground that the mortgage to the 
“plaintiff was void as it was made after they 
had attached the property, their ‘case’ being 
that it was after the promulgation of the at- 
tachment order that the mortgage was effected. 
‘The lower Courts, holding that the mortgage 
was effected .before the promulgation-of the 
‘attachment order, decreed the plaintiff's 
suit. -The defendants -appealed and the 
‘main point argued in the ‘appeal was: that 
as the mortgage was effected ‘after the 
"Munsif passed the orders ‘for attachment, 
‘the mortgage was voidable as against the 
defendants, the attaching decree-holders. 
~ Babu Brojendranath Chatterjee, for the 
Appellant:—Order made by a Court of Law 
takes effect from the date of the orders, 
and not from the date when it is communi- 
cated’ or promulgated. It has been held 
thatan order for stay of'execütion made by 
the High Court takes effect as soon-as the 
order is made, and not when it is communis 
cated, so a sale held by -the lower Court in 
execution before the communication, "but 
after the order for stay of execution has 
been made, is void.’ Vide Hukum Chand Boid 
v. Kamalanand Singh (1), Sati Nath Sikdaf 
v. Ratanmani Naskar (2) and - Ramanathan 
Chetly v. Arunachalam Qhettu (3). a 
When a Court passes an order of injunction, 
the order is effective as soon as-it is made, 
no‘matter when it is promulgated, —tide 


(1) 33 C. 927; 3 C. L. J. 67. . 
(2) 14 Ind. Cas. 808; 15 O. L, J. 335.. 

(3) 22 Ind. Cas. 99; (1914) M. W. N. 46:15 M. L, 
T, 151; 26 M. Li J. 275; ID, W, 22; 38 M; 766, u 
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Kerr on- Injunction, 3rd. Edition, page-.641,. 
Joyce's Injunction, page. 1221, Woodrolfe ` „on, 
Injunction, pages £4 aud 90... . er I 


The order attaching a^ property is qm 
effect: an order of injunction ‘upon’ the 
judgment-debtor forbidding him to alienate 
the property. The essential time in such 
an order is the date when it.is made, and 
not the date when it is proclaimed by beat 
of drum. The judgment-debtor might by 
various means induce the Court peons to 
delay in serving the attachment order and 
in the meantime might transfer the property 
io defraud the attaching decree-holder. In 
order to avoid this, the Legislature has 
enacted in Order XXI, rule 54, Civil Pro- 
cedure Code of 1908, that an ‘attachment 
shall be made by an order -prohibiting the 
judgment-debtor from transferring or 
charging’ the property" and in section 
64, it lays down that where an attachment 
has been . made, any private transfer of 
the ‘property attached ' shall be void as 
against all: claims enforceable under the 
attachment. . The rule of law laid down in 
the old Code of 1882, .in section 276, has 
been changed. In section 276, Civil .Pro- 
cedure Code, 1882, the Tangane was, “when 
an^ attachment has been made by actual 
seizure or written'order duly intimated and 
made known in manner aforesaid, any pri- 
vate alienation, ete., shall be void, etc.," but 
in section 64 of the Civil Procedure Code of 
1908;the language is altogether different and 
it distinctly says; "private alienation shall be 
_void after the attachment has been made": and 
how an ‘attachment is made is stated in 
Order XXI, rule 54, ¢.e., by-an order prohibit- 
ing the judgment-debtor from transferring” 
: or changing, and not by the promulgation. of 


the "order, aor 


[Roe, J.—Is deus anything in the state- 
meni of the objects and reasons in passing 
the Act to show such a change ?] 


The statement as to the “objects and 
reasons’ is not relevant for the purpose of 
construing a section of the Act; such state- 
ment forms no part of the Act and may be 
misleading. The language of section 64 and 
Order KAT, rule 54, is clear. Why should 
the Legislature change the language of sec- 
tion 276, Civil Procedure Code of 1882, which. 
is not ambiguous, if it did not intend to 
chauge the law? A change of language, 


unless inde: des the. purpose | of. clearing off, 
ambiguity, is an indication of ‘the Légis- 
lature's intention to change the law. The 
English rule of law supports. my contention, 
aide Annual Practice, Order XLTI, rnle ` 3 
and Halsbury’s Laws of England, Volum 18, 
page 206. 

` The District Judge has not decided a point 
in the case which was a pure question of law, 
viz another decree-holder attached this 
property before the mortgage but he 
applied for rateable distribution in execution 
of. my decree, so the mortgage being void as 
against his claims is also void as against’ 
mine. 

(Rok, J.—This point was not raised in the 
lower Appellate Court and I would not allow. 
it to be raised here. | 
. Babu Ram Chandra Mozwmdar, (with him 
Gouranga Nath Banerjee), for the Respondent. 
— "The old law still holds good: there has been 
no change by the new Civil Procedure Code. 
‘An attachment is completed. by promulgation 
of the “order of attachment. If the attach- 
ment becomes effective from the date of the 
order of attachment, then a decree-holder 
will be able to restrain any alienation of the 
attached ‘property by the judgment-debtor 
for an` indefinite time; for a decree-holder 
after getting the attachment order may 
not deposit process-fee for the service or 
promulgation of the attachment order. 
There are numerous decisions to the effect: 
that attachment is only effective after its 
promulgation. It is not reasonable to sup- 
pose that the Legislature did not consider 
these decisions when enacting section 64 and’ 
Order XXI, rule 54. Order XXI, rule 54, 
should be read asa whole. Clauses (Qi and (2) 
of rule 54, when taken together, show that 
an attachment takes effect after it has been 
proclaimed. 

Rules $2, 53 and 55 of Order XXI all show 
that attachment is made by the issue of 
notice: of the attachment order, and not by 
the mere- order- recorded by the Court in 
jts-order sheet. i 

An attachment order might be effective 
against the judgment-debtor from ihe date 
of the orders but as against bona fide trans- 
ferees, it is not effective until it is proclaimed: 
Referred to Appendix E, No. 24. 


Mr. Bosendranath Chatterjee, in reply. ate am, 
thankful to my learned friend for refer ring to 
Appondix E, No. 24, That shows that tho law 
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makes no distinction between the judgment- 
debtor and the transferees from him in re- 
gard to the effect of an attathment order. 
A person in purchasing a property is expected 
to make enquiries and it is not difficult for a 
purchaser to learn on inquiry that the pro- 
perty is under attachment. If the contention 
of the other side prevails, then the attaching 
deoree-holder may very easily be defraud- 
ed. Rules 52,53 and 55 in Order XXI when 
compared with rule 54 support my conten- 
tion; if the Legislature meant that in regard 
to immoveable property, attachment isto be 
made by promulgation of the order of 
attachment, ib would have used appropriate 
language as it has done in rules 52, 53 and 
55 with regard to attachment of property 
mentioned therein. Ás regards the argument 
that the decree-holder might, by not paying 
the process-fee after the attachment order, 
restrain alienation for an indefinite 
time, the obvious answer is that when 
the decree-holder will make such a default, 
his application for execution will be dismiss- 
ed by Court and the attachment will there- 
upon cease, vide Order X XI, rule 57. 


JUDGMENT.—The sole question of law 
involved in this case is, it being proved 
that a transfer of property was made to 
the prejudice of the decree-holder between 
the date of the order by a Munsi for an 
attachment of the property transferred and 
the date of the promulgation of^ that order, 
is that alienation void in so far as it affects 
the attaching decree-holder. I have no 
doubt that under section 276 ofthe old 
Code (and this is admitted by the learned 
Vakil for the appellant) an attachment is 
nof a good attachment unless it has been 
"duly intimated and made known.” | am 
asked to hold that from section 64 of the 
new Code of Civil Procedure, the words 
“duly intimated and made known" have 
been deliberately omitted and the law 
changed. I cannot believe that such a 
change could have been made in the law 
without some explaration of the change in 
the statement of objects and reasons. The 
law as it now stands is no less clear than it 
was in the old Code. Section 64 seta forth 
the effect of an attachment. In O.der XXI, 
rule 54, Civil Procedure Code, the method of 
Ynaking attachment is described. 

For the appellant itis urged that clause 1 


of rule 54 is contplete in itself and that the 
attachment should come into effect from the 
date of the making of the order. For the 
respondent it is urged that rule 5% should 
be read as a whole, and that attachment 
cannot be said to have taken effect until 
the provisions of the section as a whole 
have been complied with. It is settled law 
that unless the whole of the provisions of 


rule 54 have been complied with, the 
attachment is not effective. I cannot 
conceive it possible that an attachment 


may be effective from the date of the Court’s 
order if that order is in due course 
promulgated, and ineffective altogether „if 
subsequent to the Court’s order there is a 
failure to lawfully promulgate the order. 
I hold that inasmuch as the order of 
attachment is not effective until it has been 
duly promulgated, such an order takes effect 
only from the date of the actual promalga- 
tion. On this point the appeal must fail. 
It has been further urged that the lower 


‘Court has refused to consider the effect. of 


certain proceedings taken in respect to 
another decree by a person named Prosanna, 
There is no mention whatever of any argu- 
ment before the learned District -Judge- or 
of any suggestion in that Court that the 
proceedings in the case of Prosanna affected 
in any degree the merits of the present case. 
The learned Judge has distinetly said that 
two points only were urged before. him. 
That statement is a statement behind which 
the appellant cannot go. It was mot in the 
lower Appellate Court argued that 
Prosanna’s proceedings affected the present 
case. I cannot allow the point to be raised 
now before me. 
The appeal is dismissed with costs. 
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SECRETARY OF STATE V. MAHARAJA OF BOBBILI, 


MADRAS HIGH POURT. 
ApPgAL Suit No. 113 or 1910. 
October 27, 1915. 
Present: —Sir John Wallis, IAr., Chief Justice, 
: and Mr. Justice Seshagiri Aiyar. 
ATHE SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY THE 
, COLLECTOR or VIZAGAPATAM— 
DEFENDANT—JÀPPELLANT 
versus 

Maharajah Sir VENKATA SWETHA 
CHALAPATTI RANGA RAO BAHADUR 
GARU, K. c. I. E. MAHARAJA or BOBBILI 

` — PraAINTIFF— RESPONDENT. 

Watér céss — Madras Irrigation Cess Act (VII of 
1865)—‘River belonging to  Government?—Bed and 
banks belonging .to zemindar—Cess, if leviable —For- 
feiture of zemindari—Zemindar under obligation to 


supply water free—Right of Government to levy water- 
cess, 


Where both the banks and the bed of a portion 
of’a'river belong toa zemindar, that portion of the 
river does not belong to the Government so as to 
warrant the levy of water-cess under Act VII of 
1805. [p. 290, col. 1.] 

Bush v. Trowbr idge Waterworks Go, (1875) 10 Ch. 
App. 459; 44 L. J. Ch. 645; 33 L. T. 137; 23 W. 
R. 641; Lyon v. Fishmongers Company, (1876) 1 App. 
Cas. 662.at p. 673; 46 L. J. Ch. 68; 35 L. T. 669; 25 W, 


R. 165; Orr- Ewing v. Colquhoun, (1877) 2 App. Cas. 
889, followed. 


The ‘Government succeeding to the rights and 
obligations of a zemindar on forfeiture is not preclud- 
-ed.from levying water-cess by reason only of the 
fact that the zemindar was under an obligation to sup- 
ply water free of charge. [p. 288, col. 2; p. 285, col. 2.] 
. Appeal against the decree of the District 
Court of Vizagapatam, in Original Suit 
No, 2 of 1908. 

The Government Pleader, for the Appellant, 

' Messrs. V. Ramesam and B. N. Sarma, 
for the Respondent. 
-~ This appeal coming on for hearing on 
the 19th December 1912, the Court (Sir 
Arnold White, C. J., and OldBeld, J.) made 
the following 

ORDER.—In the view the learned Judge 
‘took of this case it was not necessary for 
him to come to a finding upon the question 
raised in the second issue, whether the 
Suvarnamuki river belonged to Government. 
We cannot dispose of thisappe.l satisfactorily 
without a finding on that question. We 
accordingly send back the case to the 
District Judge and direct him to record 
a ‘finding as to whether the Savarnamuki 
river belongs to the Government. 
| We also ask him for findings on 
. following questions:— 


4 


the 
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(1) Whether the 160 acres in prm of 
which the Government claim the right -to 
levy water-cess were at the time of the 
Permanent Settlement taken into account 
as wet land for the purposes of the Settle- 
ment. WA 

(2) Whether subsequently tothe Perma- 
nent Settlement there has been an engage- 
Tent with the Government under which 
the plaintiff has become entitled to irrigation 
free of separate charge as regards these 
160 acres. 

Fresh evidence may be adduced by either 
party. The finding will be returned within 
two months from the date of receipt of 
this order, and seven days will be allowed 
for filing objections to the finding. 

In compliance with the above order of 
this Court, the District Judge of Vizagapatam 
submitted the following ' 


FINDING.--The suit has been remanded 
for findings upon three issues viz.:— 

The first part cf issue II as originally 
framed:— 


Whether the Suvarnamuki river belongs 
to Government; and 2 additional issues:— 


(i) Whether the 160 acres in respect of 
which the Government claim the right to 
levy water-cess were at the time of ‘the 
Permanent Settlement taken into account 
as wet land for the purposes of ‘the 
Settlement; and i 

(ii) Whethersubsequently tothe Permanent 
Settlement there has been an engagement 
with the Government under whith the 
plaintiff has become eutitled to irrigation 


free of separate charge as regards these 
160 acres. 


(2) No fresh oral evidence has 
adduced as regards the first 
issues. It is admitted by the Government 
Pleader for the defendant that the 
Savarnamuki river rises in zemindari land 
and flows through zen‘ndart land up to the 
suit village of Narainapuram The only 
lands abutting the river in which Govern- 
ment have any interest are a few unimportant 
service imams (see the list Exhibit G) in 
which Government claims reversionary 
rights. The determination of. the issue 
has been treated as a matter of law to 
be decided on the undisputed facts. Plaintiff 
relies- on the judgment of Sankaran Nair 


been 
of these 3 
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J., in Secretary of State v. Kannapalli Janaki- 
ramayya (1) and on Secretary cf State for 
India v. 'Kamnapalli Vénkataratnammah (2) 
in support of his contention that the river 
does not belong to Government, while the 
Government Pleader for the defendant relies 
upen the cases of Robert Fischer v. Secretary 
- of Statefor India (8) Kandukuri Mal alakshmam: 
magaru v. Secretary of State (4), Secretary 
of State for India v. Swami  Nautheswurar 
(5) ‘and Secretary of State for India v. 
Ambalavana Pandara Sannadhi (6) in sup- 
port of the opposite view. 

(3) I may perhaps repeat the observation 
made in my judgment in this suit that 
plaintiff in the plaint has nowhere claimed 
the ownership of the Suvarnamuki river 
or any part of it. He did not even claim 
ownership of the Sekharapalli channel, as 
his case was that that channel was con- 
structed by an ancient zemindar of Palakonda 
to whom plaintiffs predecessor-in-title gave 
up the land for the channel in accordance 
with an alleged custom and understanding, 
whereby the land for the channel was 
given up in exchange for the right to 
take water. For plaintiff it is urged that 
plaintiff Jaid no claim to the Suvarramuki 
river, ‘as, in Exhibit D, the Collector's 
demand for water cess was based upon 
the ownership of the channel and not of the 
river, and it is contended that the facts 
necessary to support a claim of ownership are 
sufficiently stated in paragraph 5 of the plaint. 
It is there only stated that the river passes 
through villages belonging to Merangi and 
Bobbili Estates and nothing is said about 
the ownership of the bed and banks of the 
river. A few of plaintiff’s witnesses (originally 
examined! were asked questions to show 
that the Suvarnamuki river flows through 
zemindari lands and is not tidal nor navigable, 
but beyond doing tbat plaintiff made no 
attempt to show that the river or any part 


of it belongs to him. It may be here 

(1) 18 Ind. Cas. 770; 24 M. L. J. 365; 18 M. L. T. 
235; (1913) M. W. N. 225; 37 M. 322, 

(2) 15 Ind. Cas. 594; (1912 M. W. N. 771; 23 Ai 
L. J, 109; 87 M. 369 note, .. Ato js 
- (8). 2-Ind; Cas, 325; 32 M14]; 8 M.L.T 149; 19 
M. Lig. 13l 6-558 6 ^77 DA. 
+ (4) 8. bid: Cus. 67;.34 M. 205; SM. I. T. 880, (1910) 
M. W. N.595; 20M. D. J-:823; - — - 
~ (5) 6 Ind. Cas. 199: 34 M. 21; 7 M. L, T. 407; 20 M. 
L. J. 766; (1910) M. W. N. 495. 

(6) 8 Ind Cas. 367; 34 M. 366; 9 M. L. T.47; (1910) 

M. WN. 119. ; 
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mentioned that thither. the area covered by 
the bed’ of the Suvarnamuki river nor that 
covered .by theybed cf the  Sekbarapalli 
channel is entered in the hékikat account 
of .801 (Exhibit I). It seems reasonable 
to infer therefrom that at ‘that time 
neither area was regarded as belonging to 
Narainapuram village, especially as it was 
thought necessary to include the areas 
covered by tanksin theaceount. The facts 
as to the nature of the territory through 
which the Suvarnamuki flows are undisputed, 
Tt only remains to be decided whether in 
law and on the decided cases quoted above 
the river must be held to be a river 
belonging to Gevernment or not. 


- +. Section 2 of Act ILI of 1905 declares 
that "the bed of the sea......ard of rivers, 
streams...... and water-courses and all stand-, 
ing and flowing water...... save in so far 
as the same are the prcperty of any 
zemindar...... or Znamdar...... are and are 
hereby declared to be the property of 
Government,......... subject always to all 
the rights of way and other public rights 
and to the natural and easement rights of 
other landowners and all the customary’ 
rights legally subsisting’. The Act is 
declaratory of the law and I think it Js 
clear that in. cases of disputed ownership; 
it has the effect cf throwing the onus, of 
proof upon the zem/ndar, inamdar or other 
person who claims ownership of a river, 
stream or channel. Applying the section to 
the Vamsadhara river, Miller and Munro, 
JJ., heldin Kandukuri Mahalakshmamma Garu 
v. Secretary of State (4) that that river belongs 
to Government. They held that owners of 
land on the banks of the river do not 
own the water and that the river belongs 
to Government even though the bed may 
be vested in the owners of the land along 
the banks It was also held that even 
though for a portion of its course the land 
owners on either bank of the Vamsadhara 
may have proprietary rights in the banks 
and bed, that would not prevent the river 
belonging to Government within the meaning 
of Act VII of? 1865. The Vamsadhara 
river rises in this District in the Jeypore 
zemindart, runs for some considerable distance 
through the zemindard, flows for a small 
portion of its course through ryotwart land 
and then passes through the Urlam zemin» 
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dari. ‘In so far as the Vámsadhara rises- 
and flows for a considerable part of its 
course through zemináari lands, the facts 


are exactly parallel to those of the 
Suvarnamuki. The latter river also flows 
for some miles through the Government 


talug of Palakonda after leaving the Bobbili 


aemindari. The river then joins the 
Nagavalli. The cases of the two rivers are, 
therefore, also similar in that both pass 


through vyotwari land at one stage of their 
course. : 


5. The view taken by Miller and Munro, 
JJ., "in the above case is adhered to by 
Miller, J., in Secretary of State v. Kannpullt 
Jankiramayya (1) and in his judgment 
Miller, J., mentions that that judgment has 
been followed in another case [ Secretary of 
State v. Ambalavana Pandara Sannadhi (6). ] 
` 6. Robert Fischer v. Secretary of State (3) deals 

with the paramount right of control of 
Government in natural rivers and streams. 
‘And it is authority for the view that 
such right of .control isindependent of the 
ownerships of the beds of the rivers or streams 
and exists alike, whether the interest 
affected is that of ryotwari tenants or of 
holders of proprietary .estates. It may be 
said to support the view taken in Kandukuri 
Mahalakshmamma Garu v. Secretary of State(4) 
in so far as the paramount right of control 
connotes ownership of the thing controlled. 
Bot I think Robert Fischer v. Secretary 
Of State (3) is hardly in point on the 
question of ownership. It was not referred 
to in Kandukuri Mahalakshmamma Garu v. 
Secretary of State (4). The cther two cases 
cited for the defendant also appear to me 
fo deal rather with the right to levy 
cess than the question of ownership, 

7. The plaintiff relies upon the judgment 
of Sankaran Najir, J., in Secretary of Stale 
v. Kannapalli Janakiramayya (1) as showing 
that the, Suvarnamuki cannot be a river 
belonging to Government. Sankaran Nair, 
J., holds that rivers like the Vamsadhara 
(and the S'varnamuki is entirely similar 
to the Vamsadhars 1s already pointed out), 
in so far as they lie in zemindarts when 
the zemindar own the beds and banks 
of the stream or rivers) cannot be called 
streams or rivers ‘belonging to Govern- 
ment,” on the principle that the person 
who owns the beds, banks and water .owrs 
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the river and because by the customary, 
law of.the country, water belongs to the. 
owners of the estates through which it. 
passes subject to the claims of owners be:. 
low. His Lordship does not agree with the 


argument based upon Act III of 1905. 
at page. 3803 of 94 M. 295. 
and holds that that Act does not 


suppcrt the view that the waters of the 
Vamsadhara and consequently the river 
itself -belong to Government: “The Act only. 
declares that the water is Government pro- 
perty; but the river does not thereby 
become so.” He is of opinion that the 
words “river or stream belonging to Govern- 
ment" in section l of Act VII of 1865. 
include only cases where Government have 
proprietary interest in the bed of or land 
adjacent to a river Ze, in ryotwari 
districts where no mirast or corresponding 
right prevails, but exclude  rivers.and 
streams in zemindaris and inams or ad- 
jacent to them. Act III of 1905 cannot, 
he holds; be used to interpret Áct VII of 
1865 and has not the effect of making 
the river (i. e, the Vamsadhara) or the 
water therein Government property. The 
case of Secretary of State v: Kannapalli Ven- 
katarataammah (2) does not, I think, help 
plaintiff. As I understand the judgment, the 
channel then in question was found to be 
included in an old grant of 1767 by 
the brother of the then-Rajah of Viziana- 
garam. The nam was recognized by 
Government in 1867 and the High Court 
held that there was no intention at any 
time to derogate from the grant of 1767, 
so that the grant of the cbannel also was 
recognized. Apparently by way of explaining 
the action of Government, the Honourable 
the Judges observe that the channel was 
not one which passed through any Govern- 
ment property before reaching the suit 
village, that it was not connected with 
any Government system of irrigation, nor 
controlled by Government to any appreciable 
extent. The channel was, therefore, one of 
those which fell within the saving clause 


of section 2 .of Act III of 1905. The 
Urlam case is not referred to by the 
Honourable the Judges in their judg- 
ment. f , 


8. Of the two views' contained in Kandukuri 
Mah lakshmamma Qaru v. Secretary of State (4) 
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and Secretary of State v. Kannapalli Janakira- 
miayya (1) I thirk I must follow the former. as 
Kandukurt Mahalakshmamma Garu v. Secretary 
of ‘State (4) has been folla wed 
by , another Bench of the High Court and, 


therefore, carries with it the balance of 
authority as compared with the latter 
pronouncement. Here, as in the case of 


the Vamsadhara, there is no proof that 
the waters of the Suvarnamuki belong to 
any one else except the Government. There 
is" “no ‘evidence that the bed of the river 
belongs to the plaintiff or any other z-mindar 
or ¢namdar, though it is not disputed that 
the land on either side is zemindari land 
and is plaintiffs land in so far as the 
Suvarnamuki lies in Narainapuram village. 
But adopting the argument in Kandukuri 
Malialakshmamma Qaru v. Secretary of State 
(4) the owners of the land on the banks do 
not own the water or the river. And I, 
‘therefore, find that the Suvarnamuki river 
belongs to Government. 

Ist additional issue ;— * * » 
zc * * * * 
25 Itfollows, therefore, that thesuitlands were 
"Hot taken into account at the Permanent 
Settlement. And I find accordingly upon the 
Ist additional issue remanded to me for a 
finding. 


13. - 9nd additional issue:—It is evident 
from Exhibit C that from some time prior 
to 1814 the village of Narainapuram was 
-getting a supply from the channel through 
5. punathas (sluices). The Palakonda 
zema4ndar had constructed the channel and 
.was then the owner of it. The Palakonda 
` Zemindari was forfeited to Government in 
1533, The estate was managed by the 
Collector till 1246, when it was leased to 
Messrs. Arbuthnot and Co, till 1892. 
. After that the estate was again taken 
"under Government management (District 
Gazetteer, page 289). No charge for water- 
ess was made for the whole period from 
1833 up to 1907. The plaintiff has now 
4 sluices and the Exhibits H series and 
JI show that plaintiff was allowed to 
erect masonry sluiees at his own cost in 
accordance with the Executive Engineer's 
recommendations based upon old records. A 
grant or agreementas between the Palakonda 
zemindar and the plaintiff's predecessor is 
ulearly to -be inferred from - Exhibit .C 
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and I think the Government must bo:taken to 
have succeeded to the Palakonda zemzndaris 
rights in the ghannel in 1833 subject to 
the plaintiff's right; I would, therefore, > 
hold’ that subsequent to the Permanent 
Settlement there was au implied engage- 
ment by Government to supply the plaintiff 
with water from the channelas before, the 
forfeiture of the Palakonda Zemindari. The 
Government Pleader quotes &nd relies upon 
Raia Narpat Singh Deo v. Kasiram Singh Deo 
(7) and Jehan Kadrv. Afsar Bahu (8) as.show- 
ing that by the forfeiture all the Parakonda 
zemindars rights were swept away. I do 
not think these cases have any application 
to the facts of -this case. .The Govern- 
ment in this case asa matter of fact con- 
tinued to recognize plaintiff's right to take the 
water of the channel without question even 
after thefarfeiture ofthe Palakonda Zemindart 
Jor a period of over 70 years. I am, therefore, 
of opinion that an engagement between 
plaintiff and the Governmentis to be implied 
from the facts of the case that plaintiff is to 
be allowed to continue to take the water of 
the channel through the existing four sluices 
for the purpose of irrigating the suit area 
free of separate charge. That will be my 
finding upon the 2nd additional issue. 

This appeal coming on for tinal hearing, 
after the return of the finding of the lower 
Court on the issues referred by this Court 
for trial, and having stood over for 
consideration till the 17th April 1914, the 
Court (Sir Arnold White, O. J., and Oldfield, 
J.) delivered the following 

JUDGMENT. , 

Wuitc, C. J.— The material facts for the 
purposes of this appeal are stated in the 
judgment of my learned brother which I have 
had the advantage of reading. I need not 
repeat them. 

Before disposing of the appeal we thought 
it desirable to ask the District Judge for 
findings on two additional issues. They are 
in these terms: 

(¢) Whether the 160 acres in respect of 
which the Government claim the right to 
levy water-cess were at the time of the 
Permanent Settlement taken into account as 
wet land for the purposes of the Settlement; 
and 

(7) 11 O. W. N. 655. 


(8) 120. 1; 121. A. 124 9 Tnd. Jur 322; d Bos. p. 
0:3. 680; Rafique & Jackson's"P. O. No, 9L. 
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- (ti) Whether subseq4ently to the 
Permanent Settlement there has been 
‘an engagement with the (qvernment under 
which the plaintiff has become entitled to 
irrigation free of separate charge as regards 
these 160 acres. 

The learned Judge gave the plaintiff a 
decree for the amounts paid under protest. 
He was of opinion that in 1833, when the 
Palakonda zeminduri was forfeited to 
Government, the title of Government was 
subject to any rights already acquired. 

- On the 2nd additional issue the learned 
Judge finds: “It is evident from Exhibit 
© that from some time prior to 1214 the 
village of Narainapuram was getting a supply 
from the channel through five punathus 
{sluices). The Palakonda zemindar had 
constructed the channel and was then the 
owner of it. The Palakonda zemindari was 
forfeited to Government in 1833. The estate 
was managed by the Collector till 1846, when 
it was leased to Messrs. Arbuthnot and Co. 


till 1-92. After that the estate was again’ 


taken under Government management (Dis- 
trict Gazetteer, page 289). No charge for 
water-cess was made for the whole period 
from 1833 up to 1907. The plaintiff has, 
now four sluices and the Exhibits E series 
and IL show the plaintiff was allowed to 
erect masonry sluices at his own cost in 
accordance with the Executive Engineer’s 
recommendations based upon old records. A. 
grant or agreement as between the Palakonda 
zemindar and the plaintiff's predecessor is 
clearly to be inferred from Exhibits C and I 
think the Government must be taken to have 
succeeded to the Palakonda semindar’s rights 
in the channel in 1838 subject to the plaintiff's 
right. I would, therefore, hold that subsequent 
to the Permanent Settlement there was an 
implied engagement by Government to 
supply the plaintiff with water from the 
channel as before the forfeiture of the 
Palakonda zemindari. — 2.22.2 I 
am, therefore, of opinion that an engagement 
between plaintiff and the Government is 
to be implied from the facts of the case that 
plaintiff is to be allowed to continue to take 
the water of the channel through the existing 
four sluices for the purpose of irrigating the 
. suit area free of separate charge." 


It seems to methattheright of Government 
“with reference to the levying of a separate 
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tax for the use of the water which irrigates 
these lands is independent of the question 
whether Government, as standing in-thé 
shoes of the Palakonda zemindar, are under 
any obligation to supply water for the lands 
in question,and dependsupon the *onstruetion 
of Act VII of 1865. This Act conferred on, 
or recognised in, Government a right to levy 
a separate tax for water. Under the Act the 
only limitation to the right to levy the tax, if 
the conditions of section 1 are satisfied, is to 
be found inthe proviso—thatis,an engagement 
with Government by virtue of which the 
landholder is entitled to irrigation free of 
separate charge. If there is an ‘engagement’, 
no tax can beimposed for the use of water to 
the extent covered by the engagement. li 
seems to me that, if the case comes within 
the four corners of the Act, Government in 
its capacity of tax-gatherer can levy the 
separate tax. Assuming that Government 
are under an obligation tocontinue to supply 
water forthe irrigation of these particular 
lands by reason of the fact that the 
Palakonda zenvndar was under thisobligation 
when his lands were forfeited to Government, 
it does not follew that Government are not 
entitled to levy a tax for tke use of the water. 
This question. must depend on whether there 
has been an‘éngagement within the meaning 
of the Act. 


The engagemert, in my opinion, must be a 
subsisting engagement when the Act came 
into force, but acts or omissions since the 
Act may be evidence of such an engagement. 

In my opinion it must be an engagement, 
express or implied, with Government. Lam 
not prepared to infer from the fact that 
Government did not seek to levy a separate 
tax from 1865 to 1907 that there was, when 
the Act came into operation, a subsisting en- 


gagement between the plaintiff and 
Government within the meaning of the 
Act. 


I am unable to accept the finding of the 
Distrie& Judge that subsequently to the 
Permanent Settlement there has been an 
engagement. 

I now pass to the finding on the Ist 
additional issue. This issue raises the question 
whether there was an engagement at the 
time of the Permanent Settlement. The 
finding of the learned Judgeis inthe negative. 
I have had some doubt as to whether this 
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finding is:right:- If it is proved. that the 
whole or-any portion of these 160 azres were 
taken into account when the Permanent 
Settlement was made, this, in my opinion, 
would constitutean engagement at the time 
of the Settlement within the meaning of the 
Act. It is, however, for the plaintiff to 
establish this. One. cannot expect the 
evidence as to what happened in 1802 to be, 
of'a very precise and circumstantial character. j 
Although it is now admitted that the 

channel was constructed before the date of 
the Permanent Settlement, I do mot think 

that Government were aware of this fact 

when they first imposed the tax in 1907., 
Ina report dated 7th March 1907 (Exhibit. 
X), the Deputy. Tahsildar wrote: 16 is, 
presumable: that the . channel did not exist 
at the time of the Permanent Settlement. 
but was dug -some time between 1801 and 

1824, unless the zemindar could show 
anything to the contrary.” It is, of course, 

possible that Government would not have 
imposed this separate tax 30 years after the 
Act came into operation, if they had been 

aware that the channel was in existence at 

the. time of the Permanent Settlement. I 

feel there is force in the contention that 
as the channel was in existence on the date 
of. the. Permanent Settlement in 1802 
and as the lands in question were in, 
fact irrigated as wet lands in 1814 (this 
appears to be established by Exhibit C) it 
is a legitimate inference, as a matter of 
evidence, that these lands were at the time of 
the Permanent Settlement taken into account 
as wet lands for the purposes of-the Settlement 

On the other hand, we have the fact that 
the Permanent Settlement account (Exhibit I) 
does not mention the channel as a source 
of irrigation. On the whole I am not pre- 
pared to differ from the conclusion of fact 
at. which the District Judge and my learned 
brother have arrived, that these lands were 
not taken into account as wet lands .for. 
the purposes of the Settlement. The case 
will be posted for further consideration 
with reference to the first part of the 
second issue as originally framed. 


OLpyiruUp, J.—In this case plaintiff-respond.-. 
ent sued for a refund of water-tax collected, 
from him by Government, the defendant-. 
appellant, for fasli 1317 and for. & 
declaration that the cultivation in question 


INDIAN. CASES. 
SECRETARY OF STATE V, MAHARAJA OF BOBBILI, ; 


or ee 


borate bay so m ow zt 
XS SUA - 


: was. entitled - to -Wee "irrigation ‘in future. 


; The lower ‘Court decreed in his favour and: 
has found on remand, that ‘‘an- engagement; 
between plaintiff‘ and. Government is to; be- 
implied from the facts of the case that: 
plaintiff is to be allowed to continue to, 
take the water through the existing four 
sluices for the-purpose of irrigating. the suit 
area free of a separate charge.” This finding 
was reached on the “second of the. two 
additional issues remanded,’ “whether 
- t 
subsequently to the Permanent Settlement, 
there has been an engagement with Goyern- 
ment, under which plaintiff has _becomé, 
entitled to irrigate free of charge-as regards, 
these 160 acres." te ERR 


` The material facts on .this part of the 
case are that the suit land is. part "of 
Narainapuram village in the plaintiff's 
zemintart of Bobbili and is irrigated by the 
Sekharapalli channel. The pleadings in this 
case are not clear as to whether this channel 
was constructed before orafter the Permanent 
Settlement (1802) and in fact they indicate 
that they were drafted on both sides under 
the impression that it was constructed after 
it. Bntthe lower Court refers to the channel, 
as constructed between 1690 and 1780 on 
the strength of evidence in a connected 
suit; Exhibit IIIa indicates a date before’ 
1801 and the learned Government Pleader 
is not prepared to contest the point. The’ 
channel was constructed by the Palakonda 
zemindar to irrigate Palakonda land. But 
Bobbili land was utilized for its course, so’ 
far as it was adjacent to the suit 160 acres: 
Subsequently in 1833 the Palakonda zemindart 
was forfeited to Government. In 1907 
Governmentdiscovered that there were about 
1,200 acres irrigated out: of an actual area: 
of about 4,259 acres in the whole village, 
although in the Permanent Settlément.only 
428 acres had been treated as irrigated cut 
of a total of about 950 acres for the purpose’ 
of estimating the ‘assets’ ^on ^ which ““thé 
peshkush had: been calculated: The’ charge’ 
now in dispute was accordingly levied on 
the 160 acres irrigated by the channel om 
the assumption, the grounds for which will 
be discussed, that this area came under’ 
irrigation at, a later date. The contention 
under cousideration, on which the lower Court’ 
has fouud-in plaintiff's favour, is that: it 
is exempt fiom charge. in virtue, ofog 
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engagement between Government and the 
zeminđar, such as is contemMated in section I 
(b), Act VII of 1865. It held that such 
&n engagement arose by implication at some 
time between the Permanent Settlement and 
the forfeiture. . 
. This engagement is referred to in the 
plaint, if atall, as "the understanding and 
agreement between plaintiff predecessor.in- 
title and the  Palakonda zem£ndari and 
latterly between plaintiff's predecessors-in- 
title and plaintiff on the one hand and the 
' Government on the other.” The lower 
- Court’s finding on remand is that “a grant 
‘or agreement is clearly to be inferred from 
Exhibit C and that Government must be held 
to have succeeded to the Palakonda zemindari 
rights in the channel subject to plaintiff's 
right,” and, therefore, that "an engagement 
between plaintiff and Government is to be 
implied from the facts of the case that 
plaintiff is to be allowed to continue to 
take the water of the channel for, the 
purpóse of irrigating the existing suit land 
free of separate charge." 


This finding involves, 


(1) that there was a grant or agree- 
ment as ‘between Palakonda and plain- 
tiff, 

(2) that Government succeeded to the 
former’s’ obligation. The learned District 
Judge relied -on Exhibit O as establishing 
the first point. But Exhibit C is only an 
order by the zemindar of Palakonda in 
1814 to one Tammana to have the channel 
repaired, to see to the irrigation under it 
and to pay himself and his assistants for 
doing so out of grain and money 
to.” be collected from: -villages under it 
not including Narainapuram; the suit village. 
There is nothing regarding the liability to .or 
exemption from water charge of any village; 
and this document, therefore, contains nothirg 
either supporting .or contradicting plaintiff's 
ease that Palakonda ever granted free irri- 
gation to his land or undertook to provide 
it. It could moreover show at most that 
Palakonda undertook to provide irrigation 
under the channel, not whether that irrigation 
should be free or charged for by Government. 
Another portion of the evidence has also 
been referred to, though the lower Court 
does not deal with it in this connection, 
that regarding the conditions, on which 
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land for the course of the channel was 
originally obtained. In paragraph 7 cf 
the original judgment, Exhibits III and 
IV are relied on as showing that the land, 
was not given by the zemdndar, plaintiff's 
predecessor, but by certain inamdars, and 
that, as they received compensation for it 
in the shape of land in Palakonda, there 
is no reason for supposing that the 
zemindar received compensation (as plaintiff 
contends) in the shape of free supply of 
water. Plaintiff's answer to this is that 
other land besides that referred to in 
Exhibits III and IV was taken for the 
channel, part of which, as the references 
to the character of the holdings adjacent to 
it in the evidence of 14th and perhaps 
8th plaintiff's witnesses show, was probably 
jiroyatt and, therefcre, the property of 
the zemendar, and the learned Govern- 
ment Pleader does not dispute the fact. 
But, if some land taken was the zem?ndar's, 
that goes very little way towards proof 
that he received compensation for it in the 
manner alleged. There would be nothing 


improbable in his giving up the small 
extent in question (the whole channel 
apparently oecupies only ahont 2 acres 


in Narainapuram) for nothing as an act 
of courtesy to a neighbour. Speculation 
as to promises made and the balance of 
advantage contemplated over a hundred 
years back must be fruitless. Only one 
observation is justified. ‘There is no reason 
for supposing, and it cannot be assumed, 
that at the remote date in question the 
right of Palakonda or any ultimate right 
of Government to charge for water was 
present to the minds of those concerned 
or was provided for in any agreement 
between them. 

Next, even if any grant or undertaking re- 
garding free irrigation by Palakonda had been 
established, it would still be impossible to 
follow the lower Court in the next step in its 
argument and infer the engagement between 


Government and plaintiff from the for- 
mer’s succession to the obligations of 
the latter. This inference is, of course, 


independent of the argument based on the 
general rights and liabilities of Government, 
to which I shall return. It must be 
founded solely on the fact that in 1833 
Government re-entered on the Palakonda 
Zemindart on its forfeiture for rebellion 
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(Vizagapatam District Gazetteer, Volume 
I, page 178); and this is insufficient in 
the absence of anything to show how the 
cemindar's grant or contract could be 
valid beyond his tenure of the estate or 
that of his heirs or transferees and after 
the legal determination of that tenure 
against the authority, Government, which 
created it. On the assumption that plaintiff’s 
predecessor gave his land in consideration 
of a promise by Palakonda, plaintiff may 
be, entitled to relief on Ga aka ble grounds 


because that consideration has failed. But 
his present suit is not framed in that 
way, nor has it been shown that the 


relief, which could be decreed in such a 
suit, would be that vow asked for, In 
these circumstances the finding on the 
second additional issue remanded cannot he 
accepted. 

The appeal is argued next on the ground 
that the 160 acres charged for were taken 
into account as wet land for the purposes 
of the Permanent Settlement and that, 
therefore, an engagement has been established 
between plaintiff's predecessor and Govern- 
ment within the meaning of section 1 (b), 
Act VII of 1065. The lower Court held 
the contrary on the first additional issue 


remanded. 


>The plaintiffs pleading consisted in 
an averment in the plaint, paragraph 7, 
that the land was “wet even prior to the 
Permanent Settlement and also prior to 
the construction of the channel" and in 
paragraph 9 that the extent mentioned 
as wet in the Permanent Settlement 
&cáounts was only a rough estimate. It, 
therefore, amounted to a claim that all 
land actually wet at the date of the 
Settlement must be treated as having been 
included as such in it, whether it can be 
identified in the accounts or not. Govern- 
ment denied that this land was wet at 
the date of Settlement and contended that 
the accounts were final The first point 
was dealt with under original issue 8 and 


the first additional issue on remand; the 
sééond under the original issue 7. 

The lower Court's conclusion on the 
question’ whether the 160 acres were wet 


at’ thé date of the Settlement is contained 
in paragraph 16 of its original judgment 
and paragraphs 9 to 12 of its finding. 
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Plaintiff, it will be seen, has supported 
his case in twogforms, that the land wag 
irrigated at the time of Settlement (1) 
by the channel or (2) by the surplus 
from tanks to the north or the flow of the 
desuru or surface water from that direction, 
the construction or existence of the channel 
conferring no additional advantage. It is 
important that the burden of proof of 
both alternatives is on him. He has 
attempted to discharge it as regards the 
first by no sort of direct evidencs and 
only by the argument that the land can - 
be and is being irrigated by the channe] 
and that it, therefore, could have been and 
was irrigated by it continuously from its 
construction and, therefore, must have been 
when the Settlement took place. As 
regards the second there is only oral evidence, 
and I agree with the lower Court that 
the assertions of the witnesses called, 
persons of no particular competence or 
credit, are not sufficient to prove that 
the water from the north ever was or 
could have been an adequate supply. 


As regards the first of these alternatives, 
the lower Court has referred to a presumption 
as arising from the present irrigation by 
the channel and its existence before thé 
Settlement. But, if if meant more than 
that these facts must have such weight as 
the cirenmstances give them, I cannot 
follow it in its conclusion or its application 
of authorities to support it. The argument 


from the existence" of a particular state 
of things at two dates to its continuous 
existence between them must in this, as 


in other cases, depend on the circumstances 
and it will be found here that they render it 
improbable. As regards this probability 
and also plaintiff'a second alternative case, thé 
nature of the evidence he relied on and his 
failure to adduce direct documentary evi: 
den^e are important, the latter greatly impair: 
ing the strength of his argument. It was thé 
duty of plaintiff and his predecessors unde? 
section 6, Aet XXIX of 1802, to appoint 
karnoms, who under section 1l should have 
kept registers of lands and accounts of their 
produce, which should have been availablé 
io show whether the 16) acres in question 
were irrigated and from what source; and 
the absence of evidence of this kind is of thé 
greatest significance. It is not merely that 
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there is nothing regarding the remoter 
years before or shortly afterwhe Settlement, 
though even as regards those years some- 
thing as old as, for instance, Exhibit C might 
be expected. For it would be natural that 
registers such as those referred to in section 
11 (1) and (2) should be preserved as 
permanent records. But there is in fact 
evidence that scme old accounts were in 
existence recently and have been withheld. 
The evidence of llth plaintiff's witness, 
plaintiff's record-keeper, indicates that this 
is so. Second plaintiff's witness, his deputy 
surveyor, attempted to give secondary evi- 
dence of the contents ofa gu/fzkhat account 
for 1838, which he had seen the year before 
the trial; and mentioned the existence of 
nila jabitas showing the land cultivated by 
and the amount due from each ryot as avail- 
able for the last fifty years and aecounts 
relating to the 160 acres for the last twenty 
years, though he said he could not remember 
whether there were accounts showing the 
wet cultivation of the village. Even accounts 
of this age would have been important, 
because they would have afforded assist- 
ance on two points: (1) the extent to which 
irrigation under the channel has actually 
been continuous in the past; (2) the alluca- 
tiom of particular sources of supply to parti- 
cular lands. The latter would have been 
particularly material in connection with 
plaintiff's second alternative contention and 
the lower Court’s argument from the increase 
in the number of tanks in paragraph 7 of its 
judgment and paragraph 11 of its finding. 


Before turning to the affirmative portion 
of the evidence for Government, I refer 
shortly to other facts relevant to the inferences 
regarding the continuity of the channel 
irrigation and the alleged improbability of 
Government's having failed to charge for 
so long, ifa charge had been leviable.  :s 
regards the first point, it is worth noticing 
that the only early documentary references 
to the channel, which are in evidence, those 
in Exhibits A, B and C, show that in fact 
in 1865, 1869 and 18 4 it was in bad repair 
and was affording defective supply. The 
only description of it available, that con- 
tained in the report of the Assistant Engineer 
in 1879, Exhibit VIII, is entirely consistent 
with the oral evidence at the trial. It shows 
that the channel is badly situated, required 
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the construction of a temporary head-work 
each year and was liable to damage. from 
river floods and storm water. Its private 
ownership afforded no security for its. 
efficient maintenance. In the circumstances 
there is nothing unlikely inits having been 
out of use from time to time or at the date 
of the Settlement, as the evidence to be 
referred to indicates that it was. And there 
is no special likelihood that Government had 
occasion to consider whether the right to 
charge existed, since the assumption. that 
all sources had been taken into account at 
the Settlement would be natural. It is 
material that Government had direct control 
of Palakonda and of this channel only from 
1833 till 1847, when the estate was leased 
to Arbuthnot and Co., and from 1892, when 
the lease wasterminated. The former period 
was before Act VLL of 1805, when the right 
to charge for water was at least doubtful; 
and it is not shown that anything occurred 
during the latter, which made enquiry 
necessary. The 3ircumstances, in which the 
defendant's Ist witness was appointed Special 
Deputy Tahsildar in connection with Naraina- 
puram  water-cess in 1906 and made his 
report, Exhibit X, on which the charge was 
imposed, are not in evidence. 


In these circumstances the affirmative 
probability that irrigation from the channel 
was continuous or was going on at the time 
of the Settlement is not, in my opinion, strong; 
aud I think that itis displaced by the evi- 
dence to be considered. Exhibit I is dated 
180 ,tbe year before the Settlement, and is 
headed “hakikat of Narainapuram Village.” 
A hakikat is defined in Wilson's Glossary 
asa statement or account. Exhibit I is 
signed by the zemindars, kulkarnies or 
karnams and gives the extent of jiroyati and 
inam land in the village, details of the latter 
and then the extents of various kinds of 
poran bokes, iucludiug tanks. Lower down 
there is again a headit g "tanks" followed by 
an enumeration of them under sub-headings, 
4royati and inam. large and small. But 
there is no reference to any channel, and the 
absence of any is directly opposed to plaint. 
iff's case. lt is no doubt true that (as he 
points out) the extents in Exhibit [are 
stated mest inaccurately and that much 
information i» omitted. But that is not, in 
my opinion, sufficient to explain the failure 
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to refer to the 2 acres occupied by the 
- channel as poramboke, if it was really being 
:maintained as such, when the figures show 
:that smaller extenta must have been taken 
into account; and itis difficult to see the 
-use of the separate enumeration of tanks, 
: unless as a list of irrigation sources. Refer- 
cence has- already been .made to the facts 
‘that Exhibit I gives about 400 acres as 
irrigated by 14 tanks out of a total extent 
cof -950- acres; and that there are now 1,260 
-acres irrigated by 48 tanks and the channel 
-out of 4,250 acres. The difference in the 
‘total exteut may be explained on the ground 
-that only land under actual cultivation was 
- brought to account. But no similar explana- 
tion is available regarding the extent of wet 
land, to which attention would naturally be 
paid. There is, therefore, foundation for 
-the argument that the increase in it is 
‘due tothe presence of additional sources 


-of irrigation, besides those mentioned 
‘in Exhibit I and including: the channel, 
- This argument plaintiff could have re- . 


- butted by producing accounts, showing 
-the extent under each source and thus 
< proving that the increase is covered by 
.the extent under the new tanks. This 
.he has not attempted, though (as shown) 
„in the circumstances the inference 
proposed by him from the existence of 
“the channel before or after the Settle- 
“ment must be held displaced by the 
‘evidence that ^it afforded no irrigation 
at its date. . As the suit 160 acres are 
not proved to have been irrigated then, 
‘either’ under the channel. or the water 
. from. the north, the lower Court's find- 
ing that they were not wet at the 
"Settlement must be sustained. 

This conclusion reached, I need 
deal with, the argument "based on the 
contrary assumption, that even if _ the 
160 acres had been proved to have been 
wet at the Settlement, plaintiff's failure 
to identify them as part of the area 
‘shown as wet in the accounts would be 
immaterial, because an engagement 
‘under section 1 (b), Act VII of 1: 65, could 
be inferred from the circumstances. I, 


not 


therefore, concur in the finding of the 
learned Chief Justice regarding this 
‘portion of the case. : 

. This appeal ‘again coming on for 
hearing and- having stood” for 


over 
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fund 
consideration, the Court delivered on 
Z7th October 1915, the following : 
JUDGMENT. i 
Wats, C. J —This appeal was 
heard in the first instance by Sir 
Arnold White, Chief Justice, and 
Mr. Justice Oldfield and after certain 
questions had been decided, the for ther 


hearing was adjonrned to wait the decision 
of the Letters Patent Appeal No. 39 of 1915 
[Secretary of State v. Kannepalla UON de 
mayya (9); from the decree in A. S. No. 124 
of 1906 ( Secretary of state v. Kannepalhi Jand- 
kiramayya(1] in which owing to a’ difference 
of opinion between Miller and Sankaran Nair, 
JJ., the learned Judges who heard the 
appeal, the decree of the lower Court was 
confirmed in accordance with the 
opinion of Sankaran Nair, J. His 
decision bas since been reversed - by 
Oldfield and Bakewell, JJ., dissentiente 
Sadasiva  Aiyar, J., and the present 
appeal has now come before this Bench 
for further argument and disposal. 'u 

The important and difficult questions , 
in these appeals, as to which there -zhas 
been much difference of opinion, relate 
to the effect and construction of the 
Madras Water Cess Act, VII of 1863, 
as amended and of the Madras -Land 
Encroachments Act, IIL of “1905, and 
have nothing to do with any right of 


Government to control the distribution 
of water for irrigation, as to which see 
the saving in the. Easements Act and 
the decision. in Robr Fischer v. 
Secretary of State (3). With . regard ` to 
ihe right of Government to charge 
separately for the supply of water the 


history of the question has been. elàbó- 
rately considered by Sankaran Nair, 
J., in Secrelary State v. Kannapalli 
Janakiramayya (1), but the . restrictive ` 
construction based ^ upon this history 
which he placed upon ‘the Act has 
not been accepted by any of the’ learned 


of 


Judges in. the Letters Patent. Appeal 
and it is unnecessary for me to refér 
to it: seems to me 


What perfectly 


(9) 30 Ind. Cas. 609; 2 L. W. 763; 29 M. L, J. 389. 
18 M. IZ T; 277; (1915) M. W. N. 671. 
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phe Act itself 
ethe levy of 
on cultivation 
water taken from 


clear from the terms of 
is that it authorised 
statutory [fwater-cess 
effected by means of 

a river belonging to Government, 
subject to an exception in favour of 
zemindars, etc., to the extent to which 
by virtue of their engagements with 
Government they were entitled to 
irrigation free of separate charge. The 
question whether the plaintiff in this 
ease is entitled to exemption by virtue 
of an engagement with Government 
has been dealt with by the learned 
Judges in the judgments they have 
already pronounced, and I, therefore, 
refrain from discussing it and confine 
myself to the question whether, assum- 
ing there is no such engagement, Govern- 
ment are entitled to levy water-cess by 
virtue of the fact that the river from 
which this irrigation channel takes off 
is.a river belonging to Government within 
the meaning of the Act. Unfortunately 
the Act contains no definition as to what is 
a river belonging to Government. Where both 
banks belong to Government it is hardly 
disputed that, as Government owns the 
bed, the river at such places may be 
treated as belonging to Government. What 
however if one bank belongs to Government 
and the other to a zemindar, as in the case 
which gave rise to Secretary of State v. 
Kannapalli Janakiramaya(9)? It cannot be said 
there was any judicial decision on this point 
before the passing of Act III of 1905. Though 
the immediate object of that Act was to pro- 
vide a method of dealing with encroachments 
on land belonging to Government and the 
immediate occasion of passing it was the 
decision in Madathapu Ramaya v. 
Secretary of State for India (10) as to penal 
assessment, it does not, in my opinion, admit 
of doubt, having regard tothe language and 
history of the measure, that those respon- 
sible for it intended the declaratory clause to 
deal with running as well as standing water 
and to remove doubts which might exist as 
to the extent of the rights of Government 
over such water. The language of section 1 
was copied from the Bombay Act V of 
1879 which, after in these terms declaring 
the ownership of Government among other 


(10) 27 M. 386. 
19 . 
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things in standing and ‘flowing waters, pro- 
ceeded in section 55 to authorise Government 
to fix rates fur water the right to which 
vests in Government, It was probably con- 
sidered that there was no necessity to insert 
a clause of that kindin the Madras Act, 
because under Act VII of 1865 Government 
‘already had power to impose water-cess for 
water taken from a river belonging to 
Government, and it was thought sufficient to 
declare what running water belonged ,to 
Government. The saving clauses of the geq- 
tion in the Madras Act are not the same as 
the saving clauses in the Bombay section 
but more elaborate, and the new saving in 
favour of natural rights appears to 
have special reference to natural rights to 
the use of flowing water as defined in 
the illustrations to section 7 of the Hase- 
ments Act closely following the English 
Law. I am, therefore, unable to agree 
with Sankaran Nair, J., that we are 
entitled to disregard the provisions of Act 
TII of 1905 in construing Act VII. of 
1865. On the contrary, I think, the Legis- 
lature clearly intended that the declaratory 
section should be used in the interpretation 
of the words “rivers belonging to Govern- 
ment" in Act VII of 1865, and in any case 
I should feel bound to follow the unanimous 
decision on this point of the Full Bench in 
Secretary of State v. Kannapalli Janakiramaya 
(9) until it is reversed by higher authority. 
I may further mention that in 1905 the 
subject of the extension of irrigation and 
ihe terms on which it could be undertaken 
were engaging attention. 1903 was the 
year of the Irrigation Commission and of 
ihe Peranai Dam suit, the appeal in which 
was deeided in 1905, and the Irrigation 
Bil to enable the execution of general 
projects which was subsequently introduced 
was then under consideration, and at the 
same time Government was asserting its 
claim to levy water-cess in such a way as 
to give rise to.all those more or less con- 
nected suits. In these circumstances I can 
see no reason for refusing to give full 
effect to the statutory declaration the Act 
contained as to Government ownership of 
running water not the property of anybody 
else or for refusing to construe Act VII 
of 1865, which had left it doubtful what 
was meant by a river belonging to Govern- 
ment, in the light of its provisions as the 
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Courts’ at once proceeded to do. In Kandu- 
kurt - Mahalakshmamma Garu v. Secre- 
tary of State for India (4), Miller and 
Murro, JJ., held that the effect of Act III 
of 1905 was to declare that all rivers are 
‘the property of Government, running water 
not being the property of anybody else, 
‘and Oldfield, J., would appear to have 
accepted this view in the Letters Patent 
Appeal. But in Secretary of State for India v. 
Kannappalli Venkutaratnammah (2), Benson 
and Sundara Aiyar, JJ., as I read the judg- 
mént, held, applying the provision of Act 
111 of 1905, that as the channel in that 
case belonged to the inamdar the running 
water in it also belonged to him and not 
to Government and that there was no case 
for levying water-cess- under the Act of 
1865. Sankaran Nair, J., has given his 
reasons at great length for putting this 
construction on Act III of 1905, and Sada- 
siva Aiyar, J. has agreed with him in the 
Letters Patent Appeal. So, too, Bakewell, 
J., observed as to the words “river belong- 
ing to Government” in Act VII of 1865 
that the English authorities showed that 
the owner of the river-bed has a qualified 
ownership in the stream of water which 
flows over it by virtue of which the river 
and the stream may be said to belong to 
him—a proposition which was suppurted in 
the argument before us by reference to the 
Jànguage of James, L.J., in Bush v. Trow- 
bridge Waterworks Company (11) and to 
Lyon v. Fishmongers’ Company (12). He was, 
however, apparently of opinion that where 
only one bank and the bed ad medium 
filum acque belonged to the zemindar, the 
river must be treated as belonging to Go- 
vernment by virtue of Act IIL of 1905. 
In the present case, however, both banks 
and the whole bed at the place in question 
belong to the zemindar and not to Govern- 
ment, and, therefore, on this view as I 
understand it, the river is not the property 
of Government. The balance of authority 
appears to me to be against the extreme 
view taken by Miller and Munro, JJ., in 
Kandukwt — Mahalakshmamma Qaru v. 
Secretary of State for India (4) that the 
effect cf Act LIL of 1905 was to vest all 

(11) (1875) 10 Ch. App. 459; 44 L. J. Oh. 645; 33 
L. T. 187; 23 W. R. 641. 


(12) (1876) 1 App. Cas. 662 at p. 673; 46 L. J, Ch. 
68; 35 L. T. 569; 25 W. R. 165. 
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running water in the Presidency in Govern- 
ment on the gromnd that there was no other 
owner. Constrüing Act VIE of 1865, I think 
this much is clear thatat places where the 
whole bed belonged to Government it was à 
river belonging to Government, and at places 
where none of the bed belonged to Goverh- 
ment as here, ib was nota river belonging 
to Government. If this part of the river 
belonged to the zemindar before the passing 
of Act III cf 1905, his ownership is pre- 
served by the saving clause of the section 
and is unaffected by it. Admittedly Govern 
ment does not own the banks or any part of 
the bed of this river until far below the point 
where the channel in question takes off. It 
cannot, therefore, be considered a river 
belonging to Government so as to warrant 
the levy of water-cess under Act VII of 
1865. This is the only question which has 
been argued before this Bench and I ‘confine 
myself toit. The result is that the appeal 
must be dismissed with costs. 


SESHAGIRI  Arvam, J.—I agree. -If the 
ancient doctrine that flowing water is publici 
juris is to be abandoned, proprietorship over 
it can only be based on the right to the bed 
and banks of the stream through which it 
runs. This was recognised by Lord Justice 
James in Bush v. Trowbridge Waterworks 
Company (11), and by the Lord Chancellor 
in Lyon v. Fishmongers’ Company (12). Lord 
Blackburn in Orr-Ewing v. Colquhoun (13); 
stated that “The Lord Advocate admitted 
that he understood the law of 
Scotland to be thatif the same person 15 
proprietor of the ground on both sides of à 
river, in which there is no right of naviga: 
tion, he can change its channel as he pleases, 
provided he restores it to its old channel 
before it leaves his ground.” On this 
principle, the Government who owned 
neither the bed nor banks of the river ii 
question up to the point where the diver- 
sion took place can lay no claim to the 


water. It was argued that this view 
will be inconsistent with Act III cf 
1905. If that Act is only declaratory 


of existing rights, the declaration would 
cover not only the substantive proposition 
enunciated in section 2, clause (1), but alsọ 
that contained in the saving clause (ay. 


(13) (1877) 2 A. O. 889. 
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As no question of either part ownership of 
the -banks or of the water belonging to 
Government being mixed up with water 
belonging to the respondent arises, no 
rights under Act VII of 1865 arose. I agree 


that the appealshould be dismissed with costs.- 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. . 
First Crvin Appras No. 30 or 1913: 
June 15, 1915. 
^ Present: —Mr. Stuart, A. J. Ù., and 
Mr. Kanhaiya Lal, A, J. C. 
SURAJ BAKHSH —PrAINTIFF— 
APPELLANT 


versus 
Musammat SUKHDEI AND ANoTHER— 


DEFENDANTS— RESPONDENTS. 

Hindu Law-—Joint family—Separation—Burden of 
proof—Allowance out of joint funds given by sons to 
mother, effect of—Lease executed by all members and 
not by: managing member alone, effect of-—Evidence, 
quality of-—Custom—Family custom— Widow succeeding 
to her husband’s property in joint family, custom as to, 
proof of —Wajib-ul-arz, interpretation of—Maintenance 
to widow in joint family, decision as to—Costs—Dis- 
cretion of Court—Collateral, encumbered property 
amherited from—Encumbrance paid out of joint family 
funds—Property, acquisition of, from joint funds— 


Mitakshara Law—BSurvivo ship—Obstructed and 
unobstructed heritage, effect of—Evidence Act (I of 
1872), s. 145—-Discrepancies in witness's present and 


previous statements—Court, duty of—Ancestral pro- 
perty—Collateral succession, whether rule of survivor- 


ship applicable in cases of —Judgment, value of— 
Authority. 


Per Stuart, A. J. C.—Where a party admits that a 
certain Hindu family was joint in the first instance 
but pleads that it became separated subsequently, 
the burden of proof lies upon him to prove 
separation. [p. 294, col 1.] * 


The mere fact that sons in a joint Hindu family 
gave their mother a small separate allowance out 
of the joint family funds for her private use, 
especially to be expended on religious purposes, 
does not show separation of the family; nor does 
the fact that a lease is executed by all the family 
members, and not by the managing member alone, 
establish such separation. [p. 297, col. 1] 


Very strong and cogent evidence should be 
produced to prove that under a family custom a 
widow succeeds to the property of her husband 
even although he is a member of a joint Hindu 
ramily. (p. 297, col. 1.] 
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Where a wajib-ul-arz stated that a widow of a. co" 
sharer succeeds to the property of her husband: A 

Held, that the statement referred to the case of a 
separated co-sharer, and not to one in a joint Hindu. 
family. [p. 297, col. 1.] 

Where a plaintiff claimed as member of a joint 
‘Hindu family proporty of a deceased member by 
right of survivorship, and the defendant, the, 
deceased’s widow, pleaded separation of the family 
and further asked the Court to decide the amount of 
maintenance to which she would be entitled in case. 
the alleged soparation was not established, and the 
Court found that the family was joint but refusod. 
to decide the question of maintenance: 

Held, that on the finding that the family was 
joint the question of fixing the defendant’s main. 
tenance did not arise, and that tho Court acted 
rightly in refasing to decide it. [p. 298, col. 1.] 


A Court has full discretion to award costs to the’ 
plaintiff against all or any of the defendants accord. 
ing to the circumstances of each particular casei 
[p. 298, col. 2.] 

Where an encumbered property is inherited by & 
joint Hindu family from a collateral, the mere fact. 
that the encumbrance is paid off out of the joint 
family funds does not show that the property is 
acquired from such funds. And the mere fact that 
the property is managed by the managing member of 
the family does not establish whether it is or is not 
treated as joint family property. [p. 298, col. 2.] : 

Where a property is not self-acquired bui inherited 
by the members of a joint Hindu family governed 
by the Mitakshara Law, and is such as could have 
been partitioned among them at the time that it was 
inherited, the rule of survivorship applies irrespective 
of the fact whether such property came by obstructed 
or unobstructed inheritance, i. e., whether it was inherit- 
ed from a direct ancestor or from a collateral. [p. 305, 
col. 2.1 j 


Jasoda Koer v.Sheo Pershad Singh, 17 O. 833; 
Katama Natchiar v. Rajah of Shivagunga, 9 M. I. A. 
539; 2 W. R. (P. C.) 31; 1 Suth. P. C. J. 620; 2 Sar. Pi 
C. J. 26; 19 E. R. 848; Saminadha Pillai v. 
Thangathanmi, 19 M. 70; Venkayyamma Garu v. 
Venkataramanayyamma Bahadur Garu, 25 M. 678; 29 
I. A. 156 (P.C.);7 C. W.N. 1; 12 M. L. J. 290; 
Karuppai Nachiar v. Sankaranarayanan Chetty, 27 M. 
300; 18 M. L. J. 398; Jamna Prasad v. Ram Partap, A. 
W. N. (1907) 211; 4 A. L. J. 582; 29 A. 687; Gurumurthi 
Reddi v. Gurammal, 1 Tnd. Cas. 750; 82 M. 88; 5 M. 
L. T. 74 and Bai Rukhmani v. Keshavlal Ranchhod, 9 
Bom. L. R. 1298, referred to and discussed. . 

Per Kanhaiya Lal, A. J. C. (dissenting)—Section 145 
of the Evidence Act requires that where a Court finds 
that there are discrepancies between a witness’s 
statement made before it and the one previously made 
by him before another Court, it should ask him to 
explain them. [p. 307, col. 1 ] 

Bal Gangadhar Tilak v. Shri Shriniwas Pandit, 29 
Ind. Cas. 639; 13 A L J. 570; 19 C. W N. 729: 17 
Bom L. R 5:7 220. D. J. 522 M L. T 34 8 M. 
L.T. l; (1915) M. W. N. 485 2 L. W. 611; 39 B. 441 
referred to. 


» 


The payment of a joint liability out of joint 
funds does not make the property on which that 
debt is charged a joint acquisition.  [p. 309, cal. 1.) 
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Although a property inherited by the members of 
& joint Hindu family from their maternal grandfather 
can be treated as ancestral or joint family property 
and thus governed by the rule of survivorship, yet 
that rule cannot be extended to cases of collateral 
succession, because the property inherited from 
separated collaterals cannot be treated as ancestral 
or joint family property, inasmuch as unless a pro- 
perty comes by descent from a lineal ancestor in the 
male line, it cannot be deemed ancestral or joint 
family property, there being in principle no distinc- 
tion between separately acquired property and pro- 
perty separately inherited by two or more members 
of a joint family. [p. 309, cols. 1 & 2.] 

Venkayyamma Garu v.  Venkataramanayyamma 
Bahadur Garu, 25 M. 678; 29 I. A. 156 (P. 0; 7 C. 
W. N. 1; 12 M. L. J. 299; Atar Singh v. Thakar Singh, 
6 Ind. Cas. 721; 18 M. L. J. 379; 12 C. W. N. 1049; 8 
€. L.-J, 859; 35 C. 1039; 35 I. A. 206 (P. C.); 10 Bom. 
L. R. 790; 4 M.L. T. 207; 128 P. W. R. 1908; 42 P. R. 
1910; Apporier v. Rama Subba diyan, 11 M. I. A. 75; 
8 W. R. 1 (P. C.); 1 Suth. P. C. J. 657; 2 Sar. P. C. J. 
218; 20 E. R. 30; Katama Natchiar v. Rajah of Shiva- 
gunga, 9 M. I. A. 539; 2 W. R. 31 (P. C.); 1 Suth. P. 
C. J. 520; 2 Sar. P. C.J. 25; 19 E. R. 848; Vithappa 
Kasha Hegde v. Savitri Ganap Bhatta, | Ind. Cas. 445; 
34 B..510; 12 Bom. L. R. 487; Bai Parson v. Bai Somli, 
15 Ind. Cas. 774; 36 B. 424; 14 Bom... R. 400; Jamna 
Prasad v. Ram Partap, A. W. N. (1907) 211; 4 A. L. J. 
582; 20 A. 667; Gurumurthi Reddi v. Gurammal, 1 Ind. 
Cas. 750; 32 M. 88; 5 M. L. T. 74; Karuppai Nachiar 
v. Sankaranarayanan Chetty, 27 M. 300; 13 M. L. J. 
398; Harihar Pershad v. Bholi Pershad, 6 ©. L. J. 383 
and Bai Rukhmani v. Keshavlal Ranchhod, 9 Bom. L. 
R. 1298, referred to. 

A judgment is an authority for what it decides, but 
not for what may seem logically to follow from it. 
[p. 810, col. 2.] 


Appeal from the decree of the Subordinate 
Judge, Hardoi, dated the 20th December 1912. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Syed Zahur Ahmad, for the Respondents. 

JUDGMENT. 

Srcart, A. J. C.— The parties to the suit 
out of which these appeals arise are Suraj 
Bakhsh, brother of the deceased Balbhaddar 
Bakhsh, Sukhdei, widow of Balbhaddar 
Bakhsh, and Janardan Das to whom she has 
transferred by lease a portion of the property 
in suit. Suraj Bakhsh and Balbhaddar 
Bakhsh were the sons of Chandi Prasad. 
Chandi Prasad was one of the four sons of 
Thakur Prasad. The names of the four sons 
of Thakur Prasad were Pali, Sheodarshan, 
Chandi and Data Ram. It appears that 
Thakur Prasad and Raghunath,a distant 
eousin of Thakur Prasad, owned originally a 
half-share in the three villages Mahasua, 
Hirupur Gutaiya, and Deokali, in the follow- 
ing proportions:—Thakur Prasad owned two- 
thirds of the half share in thesethree villages, 


INDIAN CASES. 


(19:6 


that is to say, a one-third share in each 
village, and Raghunath owned a one-third 
share of the half in these villages, that is to 
say, a one-sixth share in each village. In 
addition Thakur Prasad and Raghunath 
owned a one-third share iu the village of 
Mahita, Thakur Prasad owning two-thirds 
of that one-third share, that is to say, 
two-ninths, and Raghunath owning one- 
third of that share, that is to say, one- 
ninth. After the death of Raghunath, his 
share devolved on Thakur Prasad who thus 
obtained a half share in the villages of 
Mahasua, Hirupur Gutaiya, and Deokali, 
and a one-third share in Mahita. On the 
death of Thakur Prasad the shares devolved 
on his descendants. Pali was apparently 
then dead and his share descended to his 
son Shanker Prasad, and at the time 
Shanker Prasad, Sheodarshan, Chandi Prasad 
and Data Ram owned each a one-eighth share 
in Mahasua, Hirupur Gutaiya, and Deokali, 
and a one-twelfth share in Mahita. Shanker 
Prasad died first, then Sheodarshan died 
leaving a widow Gobinda, then Chandi 
Prasad died and then Gobinda died. After 
the death of Shanker Prasad his share of 
one-eighth or two annas in the villages 
of Mahasua, Hirupur Gutaiya, and Deokali, 
and his share of one-twelfth or one anna 
4 pies in the village of Mahita were . 
divided amongst Sheodarshan, Chandi Prasad 

and Data Ram. Theshares of Sheodarshan, 
Chandi Prasad and Data Ram then became 
two annas eight pies each in Mahasua, 
Hirupur Gutaiya, and Deokali, and one 
anna nine one-third pies in Mahita. On 
the death of Sheodarshan his widow Gobinda 
succeeded to his share. On the death of 
Chandi Prasad his sons Suraj Bakhsh and 
Balbhaddar Bakhsh succeeded to his share. 
On the death of Gobinda the share which 
she had inherited from Sheodarshan of 
two annas eight pies in the three villages 
and one anna nine one-third pies in Maliita 
was divided equally between Data Ram 
and the sons of Chandi Prasad, Suraj 
Bakhsh and Balbhaddar Bakhsh. This 
brings us to the final division of the 
shares. Suraj Bakhsh and Balbhaddar 
Bakhsh on the one hand and Data Ram 
on the other hand became the owners of 
an extra one anna four pies share in 
three villages and a ten two-third pies 
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share in Mahita, which in tddition to the 
shares they already possessed gave Suraj 
Bakhsh and Balbhaddar Bakhsh on the 
one hand and Data Ram on the. other 
hand a total share of four annas or one- 
fourth in the villages of Mahasua, Hirupur 
Gutaiya, and  Deokali, and of two annas 
eight pies or one-sixth in the village of 


Mahita. It is admitted that Suraj 
Bakhsh and  Balbhaddar Bakhsh were 
members of a joint Hindu family 


governed by the Mitakshara -Law at the 
time of the death of their father. Balbhaddar 
Bakhsh then died, and mutation of his 
Share of two annas in the three villages 
and one anna four pies in Mahita 
was made in the uame of his widow 
Sukhdei. Sukhdei gave a lease of these 


shares to Janardan Das, a Brahman of 
Malihabad. 
Suraj Bakhsh then instituted a suit 


claiming to succeed to the property of his 
deceased brother by survivorship, on the 
ground that at the time of his brother's 
death they were members of a joint 
undivided Hindu family. 

Musainmat Sukhdei and her transferee 
set up tbat  Balbhaddar Bakhsh kad 
separated from Suraj Bakhsh before his 
death and: that in consequence Sukhdei, 
as widow of Balbhaddar Bakhsh, had 
succeeded to his property.’ They further 
set up that in the family there was a 
custom under which if any co-sharer died 
childless, his widow became the owner of 
her deceased husband’s estate, and they 
further pleaded that Suraj Bakhsh had 
previous to the institution of the suit 
arrived at an amicable settlement by which 
it was agreed that she should be Ped 
to retain the property. 


The learned Subordinate Judge found 
that Balbhaddar Bakhsh and Suraj Bakhsh 
were members of a joint Hinda family at 
the time of the death of the former and 
that the whole of the property in dispute, 
with the exception of the property derived 
from Sheodarshan through Gobinda, was 
the ancestral property of the two brothers. 
He found that the property derived from 
Sheodarshan through Gobinda was not the 
ancestral property of the two brothers 
inasmuch as. it was property which had not 
been acquired from joint family funds, 
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which had not been treated as joint 
family property and which was inherited 
(the inheritance being obstructed) from a 
collateral. He found that there was no 
family custom as asserted by Sukhdei and 
that there had been no private settlement 
between Suraj Bakhsh and Sukhdei by 
which it was agreed that Sukhdei should 
retain possession of the property in dispute. 
He accordingly decreed the claim of Suraj 
Bakhsh with respect to a share of two 
annas eight pies in the villages of Mahasua, 
Hirupur Gutaiya,and Deokali and to a 
share of one anna nine one-third pies in 
the village of Mahita. By this decree he 
awarded costs against Janardan Das. Al 
these parties to the suit have appealed 
against the decision. 


Sukhdei has appealed in First Civil 
Appeal No. 84 with regard to the points 
decided against her. Ia her appeal she 


again asserts that Suraj Bakhsh was separate 
from Balbhaddar Bakhsh at the time of 
the death of the latter, that it has been 
established that there is a family custom 
by which she was entitled to inherit the 
property of Balbhaddar Bakhsh, and that 
it was established that Suraj Bakhsh had 
made a private settlement by which he 
agreed that she should retain possession of 
the property in dispute. She further took 
exception to the refusal of the Subordinate 
Judge to decide the amount of maintenance 
to which she would be entitled on the 
hypothesis that she was the widow of a 
member of the joint Hindu family. 

In Appeal No. 30 of 1913 Suraj Bakhsh 
has taken exception to the decision of the 
learned Subordinate Judge in so far as it 
refuses to award him the share which had. 


descended from  Sheodarshan through 
Gobinda. 
In Appeal No. 36 of 1913 Janardan 


Das has objected to a decree for custs having 
been passed against him. 


I shall first consider Appeal No. 34, the 
appeal of Sukhdei, the acceptance of which 
would involve the dismissal of the suit. At 
the time of the death of Chandi Prasad, 
Suraj Bakhsh and Balbhaddar Bakhsh were 
minors, and their mother Ram Kuar was 
approved their guardian by a competent 
Court. Suraj Bakhsh was born about 1986 
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or 1887 and Balbhaddar Bakhsh was born 
about 1891. Balbhaddar Bakhsh died on the 
26th May 1911 whea he was about 20 
years of age, and he had not then 
attained majority under the Guardians and 
Wards Act. Suraj Bakhsh had attained 
majority some few years previously and 
from the time that he attained majority 
he managed the property of the family. 
It is admitted by the learned Counsel for 
Sukhdei and  Janardan Das that Suraj 
Bakhsh remained joint with Balbhaddar 
Bakhsh at first. His case is that Suraj 
Bakhsh separated from Balbhaddar Bakhsh 
about the year 1909, and evidence was 
called to support this contention. Inasmush 
as it wasadmitted by Sukhdeiand Janardan 
Das that the brothers were joint in tbe 
first instance, the burden of proof was 
rightly laid upon them to prove separation. 
The evidence upon which they relied to prove 
separation will be found in the depositions of 
certain witnesses and also in certain docu- 
ments. 
: The first of these witnesses was Sukhdei 
herself. Her story is that about the year 
1909 Suraj Baksh brought prostitutes to the 
village and kept them, and wasted money 
upon their entertainment, that in consequence 
Balbhaddar Bakhsh (who was then about 
18 years old) remonstrated with his elder 
brother and objeeted to the expenditure of 
family funds for such purposes, that the 
brothers quarrelled violently on the subject 
and finally agreed to divide the family pro- 
perty; thata complete partition then took 
place; that they divided utensils, carts, 
bullocks, ornaments and grain; that they 
separated the family house at Mahasua into 
two portions of which each brother retained 
one; but that they did not divide the landed 
property which continued to be managed by 
Suraj Bakhsh alone. In cross-examination 
she stated that Ram Kuar, the mother of 
Suraj Bakhsh and Balbhaddar Bakhsh, and 
the wife of Suraj Bakhsh were living in 
the joint family house at the time that 
Suraj Baksh was bringing prostitutes there 
find that neither of them took exception to 
his-- behaviour in introducing women 
af bad character to the house. The 
learned Subordinate Judge disbelieved the 
avidence of this witness. He discredited 
“ik on: the ground ‘that she was personally 
interested and making allegations which, 
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if believed, would assist her materially. 
I agree with the learned Subordinate 
Judge that the evidence of this witness 
is worthless. But I do so not only on the 
ground which he has given but because 
on examining ber evidence I find that 
the story she tells appears fabricated, and 
that she seems to have given her evidence 
in a most unsatisfactory manner, To take 
one point alone, it would have been 
remarkable, had Ram Kuar, the mother of ' 
Suraj Bakhsh, taken no exception, as this 
witness alleges, to the fact that her son, 
a young Brahman of some 22 years of 
age, was disgracing his family and himself 
by the introduction of common prostitutes 
into the joint family house in which his 
mother and wife were residing. It is 
unnecessary to detail my remaining reason 
for discrediting this witness. It is sufficient 
that I do discredit her. 

The next witness called was a certain, 
Lalta Prasad. This Lalta Prasad is the 
son of Datta Ram, the brother of Chandi 
Prasad. Lalta Prasad had another brother 
of the name of Ram Charan. Ram 
Charan had five sons, Bhagwant, Bbondu, 
Behari, Baldeo and Gajadhar. Bhagwant 
was convicted on the charge of murdering 
his father, Ram Charan, and was sentenced 
to transportation for life, Dalta. Prasad 
had deposed that he was a witness to 
the quarrel between Suraj Bakhsh and 
Balbhaddar Bakhsh on account of Suraj 
Bakhsh’s predilection for the society of 
prostitutes, that he endeavoured to reconcile 
the brothers, but that he failed to do so, 
and that finally the brothers separated, a 
partition being effected by the witness 
himself and his nephew Bhondu, the son 
of Ram Charan. It is suggested by the 
learned Counsel for Suraj Bakhsh that, 
in view of the fact that Bhagwant had 
murdered his father, Ram Charan, it was 
by no means likely that the sons of 
Chandi Prasad would have employed any 
members of the Data Ram branch to decide 
their disputes, as members of that branck 
of the family “must have: been shunned 
owing to.the fact that parricide had been 
committed by one of their number. There 
is no clear evidence to support the sugges- 
tion that the members of Data Rams 
branch were shunned by other members 
of the family, but whether it was or was 
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not’ likely that differences between Suraj 
Bakhsh and his brother should be referred 
for disposal to Lalta Pragjd or Bhondu, 
if is clear enough that this witress Lalta 
Prasad had broken down absolutely under 
cross-examination and committed perjury. 
The learned Subordinate Judge rightly 
discredited the evidence of this witness, which 
is valueless. 

: The next witness was  Bhondu. The 
learned Subordinate Judge found this man 
also to be a false witness, and after ex- 
amining his evidence, I agree with the 
conclusion at which the learned Subordinate 
Judge arrived. 
^ These are the only witnesses who were 
called to give direct evidence as to the 
separation ‘and partition. But there was 
other evidence produced on behalf of 
Sukhdei from which it has been suggested 
to us that an inference should be drawn 
that the brothers had separated. After 
the death of Balbhaddar Bakhsh it became 
necessary for the pafwaris of the villages 
in which he possessed interests to report on 
the question of mutation. The reports so 
made were to the effect that Sukhdei had 
succeeded to his property, and it is 
suggested that the fact that Suraj Bakhsh 
did not at first object to mutation being 
made in her favour, and the fact that his 
signatures appeared on all four reports 
recommending that mutation should be made 
in her favour, afford strong ground for 
supposing that Balbhaddar Bakhsh had 
separated from him before his death. 


< Lakhpat. Rae, patwart of Mahita and 
Deokali, had deposed that he knew 
that Suraj Bakhsh and  Balbhaddar 


Bakhsh were joint, but that he thought that 
the proper person to succeed Balbhaddar 
Bakhsh was Sukhdei. He filled up two 
forms accordingly, one for Mahita and the 
other for Deokali These forms contain a 
which the signature of the 


applicant for mutation can be taken, 
and as this patwart stated that he con- 
sidered that  Sukhdei was the proper 


person "whose name should- be-entered, it 
was necessary for him to obtain 
signatures of Sukhdei on theseforms. He 
deposed that be took them to the house 
where the family resided at Kohan and 
hatided them to Lachmi Narain, Sukhdei’s 
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brother, whom he met at the door, and 
that Lachmi Narain took the forms indoors 
and brought them back bearing what pur- 
ported to be the signatures of Suraj 
Bakhsh, and not the marks or signatures 
of Sukhdei. Suraj Bakhsh has denied 
that the signatures on these two forms 
are his and the learned Subordinate Judge 
has found that it is not proved sufficiently 
that Suraj Bakhsh signed those forms. 


I find that it is not proved that Sura} 
Bakhsh signed those forms. There is 
nothing in the circumstances to show 


that Lachmi Narain or some person wha 
was acting on behalf of Sukhdei did not 
write the name of Suraj Bakhsh on 
the forms without the latter’s know- 
ledge. 

I now come to the other two forms 
which admittedly bear the signatures of 
Suraj Bakhsh. Here there is a conflict of 
evidence. Mendai Lal, the naib-patwari of 
Mahasua, has deposed that he was sent by 
Gangadin, patwari cf Hirupur Gutaiya, and 
Pnttu Lal, patwar: of Mahasua, with two 
forms to take to Suraj Bakhsh and obtain 
his signatures, that he took these forms, the 
same being blank, and obtained the signa- 
tures of Suraj Bakhsh upon them while 
they were blank, and that they subsequently 
were filled up with entries to the effect 
that Sukhdei was entitld to mutation. The 
evidence, if believed, would go to show 
that Suraj Bakhsh did not assent to the 
applications being made in favour. of 
Sukhdei, for if Mendai Lal is telling the 
truth, Suraj Bakhsh signed them as appli- 
cant for mutation. 


Gangadin, the patwari of Hirupur Gutaiya, 
has deposed however that he sent Mendai 
Lal to obtain Sukhdei’s signature on a 
blank form, and that Mendai Lal returned 
saying that Sukhdei would not sign ‘the 
form, so he had got Suraj Bakhsh to sign 
it. If Gangadin had sent Mendai Lal to 
obtain Sukhdei’s signature on ihe 
form, and Mendai Lal had returned with 
Suraj Bakhsh’s signature, it would seem 
that the proper course for Gangadin to 
have adopted would lave been -to ‘have 
sent Mendai Lal back with -andther "fonrr. 
Putta “Lal, the patwart of Mahasua, “was 
not called as a witness by either: party, 
But he happened tobe in Gourt” and tie 
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learned Subordinate Judge called him as a 
Court witness. Puttu Lal has deposed that 
Mendai Lal is not telling the truth, that 
he had filled up a form with regard to 
Mabasua before he sent it and that 
Suraj Bakhsh must have signed it after the 
entries were filled up. 

Parmeshar Din, the brother of Suraj 
Bakhsh’s mother, has deposed that Hirupur 
Gutaiya and Mahasua forms were blank 
when Suraj Bakhsh signed them, and that 
Mendai Lal had told Suraj Bakhsh that 
mutation was going to be made in his favour. 

The learned Subordinate Judge found 
that Suraj Bakhsh must have signed these 
forms after they were filled up, because he 
did not give evidence on oath to explain how 
he came to sign them, because Gangadin 
and Puttu Lal had deposed at other places 
that Suraj Bakhsh knew that mutation was 
about to take place in favour of Sukhdei and 
took no objection, because proclamations were 
issued by the Tahsildar stating that Sukhdei’s 
name would be entered and stating that 
objections must be filed on or before the 18th 
September 1911 and Suraj Bakhsh made no 
objection on or before the 18th September 
1911. 


I do not consider that the learned Subor- 
dinate Judge has arrived at a correct ccn- 
clusion upon this point. He does not appear 
to have attached sufficient weight to the 
fact that, if the forms had been filled up 
‘suggesting that mutation should be effected 
in the name of Sukhdei, there was no place 
for the signatures of Suraj Bakhsh upon the 
forms, and that he never should have signed 
them. Sukhdei’s brother was present, and if 
Sukhdei was incapable of signing the forms 
on her own behalf, her brother could have 
signed them for her. As the signatures of 
Suraj Bakhsh appear at a place where the 
signatures oftheapplicant for mutation should 
appear, the obvious inference is that Suraj 
Bakhsh must have signed the forms under 
the impression that the application was to 
be made in his favour, and had those 
forms been already filled up in favour 
of Sukhdei, it is difficult to see why 
he should have been induced to sign them, 
Hente it would appear to me that, as he 


admittedly did sign the Mahasua and 
Hirupur Gutaiya forms, there is more 
Yeason fo suppose that he signed them 
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when they were ‘blank. Itis to be noticed . 
that Gangadin admits that he sent the 
form blank, and, that Puttu Lal who. 
States that he had filled up the forms. 
before he sent them was not called as a- 
witness by either party. The patwards 
were palpably wrong in suggesting that. 
mutation should be made in the. name of 
Sukhdei, as they have all admitted that Suraj. 
Bakhsh and Balbhaddar Bakhsh were 
joint. To justify themselves in sending up- 
Such a report, they appear to have taken 
refuge in the false excuse that Suraj. 
Bakhsh had agreed to the application 
being made. It wus most unlikely, looking 
at the subsequent conduct of Suraj Bakhsh, 


that be would have agreed to such an 
application being made. Thus I do not 
consider that either Gangadin or Puttu 


Lal can be believed when they state that 
Suraj Bakhsh agreed to the application, 
Gangadin said, “I told Suraj Bakhsh after 
I had made the report that I made it 
in favour of Balbhaddar Bakhsh’s widow. 
Suraj Bakhsh said nothing.” This state- 
ment appears to me to be untrue. Puttu 
Lal stated that he had a talk with Suraj 
Bakhsh and  Parmeshardin about the 
mutation of names, and that they asked 
him to get the name of Sukhdei recorded, 
The incident of this conversation appears 
to me equally untrue. With regard to 
the last point that Suraj Bakhsh did not 
file objections on or before the 18th 
September 1911 to the entry of Sukhdei’s 
name in place of that of her husband, it is 


to be noted that he did make an 
objection on the Sth October. It is true 
that he made this objection late. But 


the fact that he made the objection shows, 
in my opinion, that he intended to contest 
the matter. The reasons given by the 
learned Subordinate Judge for finding that 
the forms for Hirupur Gutaiya and 
Mahasua were not signed when blank do, 
therefore, not convince me in any way, 
and upon the evidence I find that 
Mendai Lal is telling the truth, and "that the 
forms were signed by Suraj Bakhsh when 
blank under the impression that mutation 
was going to be effected in his name. 


The next point urged in favour of separa- 
tion is that Afusammat Ram Kuar, the 
mother of the two brothers; bad un ler 
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evidence been assigned an income of Rs. 40 
a year for her own private use. It 
' is urged that if the family were joint, 
the mother would not have received a 
separate income from joint family funds. 
I see nothing in this circumstance from 
which it can be inferred that the brothers 
had separated. Sons in a joint Hindu 
family may well give their mother a 
small .separate allowance for her private 
expenses, especially as, according to Ram 
Kuar, she received this money to be 
expended on religious purposes. 

The next point taken is that a certain 
lease was execated by both brothers. This 
fact does not, in my opinion, show that 
the - brothers had separated. ; 

The last point taken is that Suraj 
Bakhsh did not give evidence in support 
of his own case. I am unable to draw 
any inference from this incident to the 
effect that he had separated from Bal- 
bhaddar, 

There is further considerable evidence 
to show thatthe brothers had not separated. 
Ram Kuar has given evidence which, if believ- 
ed, establishes conclusively that they remained 
joint, and I see no reason why she should 
not be considered a credible witness. The 
learned Subordinate Judge found that the 
brothers had not separated, and I consider 
that there are even stronger reasons for 
the view which he took than the reasons 
which he gives. I, therefore, find upon the 
first point that at the time that Balbhaddar 
Bakhsh had died, he was-a member of a 
joint Hindu family consisting of Suraj 
Bakhsh and himself. 


With regard to the second point, that 
under a custom of the family a widow 
succeeds tothe property of her husband 
even although he is a member of a joint 
Hindu family it is clear that very strong 
and’ cogent evidence should have been 
produced to prove such an extraordinary 
custom. The wajzb-ul-araiz of Mahasua and 
Hirupur Gutaiya were produced. They 
contain a statement to the effect that a 


widow of a co-sharer succeeds to the 
property of her husband. | agree with 
the learned Subordinate Judge that these 


provisions palpably refer to the case of a 
separated co-sharer. The oral evidence 
produced in favour of this custom is that 
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of Musammat Sukhdei, Lalta Prasad and 
Bhondu, witnesses whom I have already 
disbelieved on other points, and  whose' 
evidence is equally valueless upon the point 
of custom, and admissions by two witnesses 
called by the plaintiff, Sadhu (P. W. No. 5) 
aud Gangadin (P. W.No. 10), to the effect that 
in the case of a family in the village 


consisting of three brothers Ranjit, 
Sarabjit, and  Baryar,  Ranjit's widow 
succeeded to Ranjit’s property on 


his death. No details are 
regard to thisincident, and standing by 
itself. it proves absolutely nothing. Thus 
there is no evidence worth the name to 
support the existence of the alleged 
custom. 


given with 


I next come to the question whether 
Suraj Bakhsh did or did not amicably 
settle with Sukhdei after the death of. 
Balbhaddar Bakhsh, that she should take 
the landed property in dispute. The story 


told by Sukhdei upon this [point is that, 
after the death of her husband, Suraj 
Bakhsh asked her to give him all the 


property of which Balbhaddar Bakhsh was, 


in separate possession, that she declined 
to accede to his request, ibat then 
Parmeshardin and Suraj Bakhsh went 


into her house and forcibly took away 
Rs. 2,000 in cash and ornaments and all 
the grain that they could find, that she 
then threatened to institute proceedings 
against them and went with her mother 
and brother to Malihabad, which, we are 
iuformed, is 20 or 30 miles distant from 
Mahasua, and that at Malihabad on the 
suggestion of Janardan Das, who is a 
holder of some religious office in that 
place, a collection of Malihabad people 
made .an amicable settlement between 
Suraj Bakhsh and Sukhdei, by which it 
was agreed that Suraj Bakhsh should retain 
all the moveable property which he had : 
taken from her, and that she should 
retain all the landed property. With the ex. 


ception of Sukhdei  Lalta Prasad and 
Bhondu, the witnesses to this incident 
are Puttu Lal Brahman, Sita Ram 
Kalwar, Ram Lal Thathera, Sri Kishan’ 


Thathera, Ram Charan Brahman, Baldeo 
Kayesth, and Har Chhath Brahman. All 
the above witnesses reside in Malihabad. 
The story of these latter witnesses is thet 
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between a Brahman and his sister-in-law 
who resided 20 or 30 miles from their 
town. Itis true that Sukhdei’s family 
lives in Malibabad. But that circumstance 
would not have been likely to induce 
Suraj, .Bakhsh to permit decision on such 
a, point by a body of persons hardly known 
to him and living at a considerable 
distance from his village. Further, it is to 
he -noted that the point for decision was 
as. to whether two Brahmans living in a 
distant, village were joint or separate. 
In the circumstances there was no reason 
why persons such as Yhatheras, a Kayesth 
and ‘a  Kalwar should be asked to 
adjudicate on the matter. Next, according 
to these witnesses there was no attempt 
made “to enter into the facts as to whether 
the brothers wera joint or separate. 
Finally, the decision at which they are 
said to have arrived could have hardly 
given satisfaction to anybody. If 


Sukhdei is telling the truth and Balbhad-. 


dar’Bakhsh really separated from his brother, 
Süraj Bakhsh had robbed her of all her 
moveable property. But the decision of 
her own ‘village people was tothe effect 
that he should be allowed to retain all 
that stolen property provided that he gave 
her back the - landed property which 
belonged to her. The evidence of these 
witnesses contains many discrepancies and 
grave improbabilities, and I consider that 
the learned Subordinate Judge acted very 
rightly in refusing to accept it. lam of 
opinion that the above evidence is false 
and fabricated and I find that no 
settlement was ever made between the 
parties. 

.I have now disposed of all grounds 
taken in appeal on behalf of Sukhdei, 
with the exception of the ground that 
the Subordinate Judge acted improperly in 
refusing, to fix the amount of maintenance 


due-to. her. I consider that on the 
finding that the family was joint, the 
question of fixing the maintenance of 


Sukhdei does not arise, and that the 
learned Subordinate Judge acted rightly in 
refusing to decide it. 

, Appeal No. 34 thus fails upon every 
point, and I dismiss it accordingly: 


I now come, to the appeal of Janardan’ 
Das. This is simply upon the question of 
costs. I find that Janardan Das has been 
behind Sukhdei all through this matter, 
that he had every opportunity of knowing. 
the real relationship between the parties, 
and that he was rightly ordered to pay 
costs. I, therefore, dismiss Appeal No. 36 
of 1918. Janardan Das will pay his own 
costs and those of Suraj Bakhsh. 

I now come to the appeal of Suraj Bakhsh. 
This raises three points. The first point I. 
may dispose of shortly. It isto the effect 
that the property derived by Suraj 
Bakhsh and Balbhaddar Bakhsh from 
Sheodarshan through Gobinda was acquired 
from joint family funds. Even on the 
case seb up by Suraj Bakhsh the property 
was not acquired from joint family funds, 
although evidence was produced on which 
the appellant attempted to sbow that an 
encumbrance upon this property had been 
paid off out of joint family funds. The 
paying off of an encumbrance out of joint 
family funds does not show that the pro- 
perty was acquired from such funds, and. 
upon the case set up by Suraj Bakhsh, it 
is clear that the property in question 
was inherited from Sheodarshan and 
certainly not acquired from joint family 
funds. 

The neat point to be taken up is whether 
the property after it passed ‘into the hands 
of Balbhaddar Bakhsh and Suraj Bakhsh: 
was treated as joint family property. The 
circumstance tbat it was managed by Suraj 
Bakhsh does not prove anything on this 
point. Suraj Bakhsh was lambardar and as. 
lambardar managed the property, and from 
the fact that he managed it, it cannot he 


inferred whether the property was or 
was not treated as joint family  pro- 
perty. The incident of the paying off 
of the encumbrance must, however, be 
considered. 


In the life-time of Gobinda a suit was 
brought by Data Ram, Suraj Baksh and 
Balbhaddar Bakhsh for a declaration ‘of 
their reversionary interests in Sheodarshan’s 
property. This suit was brought on the 18th 
February 1902. Gobinda had leased x 
portion of the share of Shoodarshart after 
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his death by two leases, by one of which, 
dated the 20th, August 1887, she had trans- 
ferred the whole of the one anna nine one- 
third pies share in Mahita fora zar-peshgi 
consideration of Rs. 1,000 and by the other 
of which, dated 29th June 1899, she had 
transferred two annas eight pies shares in 
Hirupur Gutaiya, Mahasua and Deokali for 
a zar-peshgt consideration of Rs. 200. The 
lessees were Ram Ghulam and Baijnath. 
Gobinda died during the pendency of tke 
suit, which had been instituted on the 18th 
February 1902. After her death an appli- 
cation was made to the Court to convert 
the suit for declaration into one for pos- 
session. Suraj Bakhsh sets up that the 
parties then referred the matter out of 
Court to Bednath for arbitration, that 
Bednath decided that Rs. 1,200 should be 
paid to the lessees who should give up pos- 
session, that this was done, that Rs. 600 
were paid by Ram Kuar on behalf of 
Balbhaddar Bakhsh and Suraj Bakbsh and 
Rs. 600 were paid by Data Ram, that the 
pnssession of the share in Mahita and the 
share in Hirupur Gutaiya, Mahasua and 
Deokali then passed from Ram Ghulam and 
Baijnath to Data Ram, Suraj Bakhsh and 
Balbhaddar Bakhsh, Data Ram taking one- 
half and Suraj Bakhsh and his brother taking 
the other half, and that the suit was dis- 
missed in, default. 


: The learned Subordinate Judge has dis- 
credited the. evidence upon this point, and 
he has found that it is not proved that 
any such arrangement was made. I am 
not satisfied that the learned Subordinate 
Judge had any right to discredit the evidence 
with regard to the arbitration by Bednath. 
But even aceepting the circumstance that 
Ram Kuar paid Rs. 600 for the redemption 
of these leases, it is not established satis- 
factorily that she satisfied the encumbrance 
from joint family funds. In fact the evidence 
would go to show that she borrowed the 
money in order to satisfy this encumbrance 
and that no part of the satisfaction of 
tbe. encumbrance was borne by joint 
family funda, and, there is further no evidence 


to show that the money which she bor- 
rowed to satisfy this encumbrance was 
re-paid from joint family funds. Thus I 


agree with the learned Subordinate Judge 
that the evidence is insufficient to justify the 
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conclusion that the property, which descended. 
from Sheodarshan to Suraj Bakhsh and 
Balbhaddar Bakhsh, was treated as joint 
family | property after it came into their 
possession. 


The last point raised by the learned. 
Counsel for the appellant is on the view 
of the law taken by the learned Sub- 
ordinate Judge. The learned Subordinate: 
Judge considers that property inherited’ 
from Sheodarshan by Suraj Bakhsh and 
Balbhaddar Bakhsh was not property to 
which the doctrine of survivorship applies. 

The first case to which reference should. 
be made is the case of Jasoda Koer v. Sheo 
Pershad Singh (1). This was a case in 
which two persons, Kashi Prasad and Sheo' 
Das, who formed members of a joint Hindu 
family governed by the Mitakshara Law 
succeeded to the property of their mother’s 
father. A Bench of the Calcutta High Court 
decided that the principle of survivorship 
under Mitakshara Law is limited to two 
descriptions of property, (1) that which 
is taken as unobstructed heritage and pro- 
perty acquired by means of it, and (2) that 
which forms the joint property of reunited 
co-parceners, and that property inherited by 
brothers from their maternal grandfather 
is not of either description. In this decision 
the learned Judges composing the Bench 
referred to the decision of their Lordships 
of the Privy Council in Katama  Natchiar v; 
Rajah of  Shivagunga (2), with special 
reference to the observations of their Lord: 
Ships commencing at page 610, It was 
observed by their Lordships that there was 
no doubt as tothe fact that the separate 
property of a Hindu governed by the Mitak: 
shara Law descended to widows in default 
of male issue and that separately acquired: 
property did not fall into the common 
stock and pass like ancestral property: 
They went on to say that where there is 
male issue, the family property and the 
separate property would not descend +o 
different persons but would descend in. a 
different way and with different consequénces, 
the sons taking their father’s share in the 
ancestral property subject to all the rights 
of the co-parceners in that property, and 

(1) 17 C. 33. 

(2) 9 M. I. A. 589; 


2 W. R. P.O J 8l; l 3 T 
J. $20; 2 Sar. P. 0. J. ( Suth. P. Ç} 


25; 19 E. R. 843, 
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taking his self-acquired property free from 
those rights. At page 615 they say (this 
page appears to have been quoted as 
page 611 in another edition), "According 
to the principles of Hindu Law, there is 
noco-parcenaryship between the different 
members of a united family, and survivor- 
ship following upon it. There is com- 
munity of interest and unity of possession 
between all the members of the family, 
and upon the death of any one of them 
the others may well take by survivorship 
that in which they had during the deceased’s 
life-time a common interest anda common 
possession. But the law of partition shows 
that as to the separately acquired pro- 
perty of one member ofa united family, 
the other members of that family have 
neither community of interest nor unity 
of possession. The foundation, therefore, 
ofa right to take such property by survivor- 
ship fails; and there are no grounds for 
postponing the widow’s right to any superior 
right of the co-parceners in the undivided 
property.” 

The question of obstructed and  non- 
obstructed heritage was further considered 
at page 617. 

The learned Judges of the High Court 
stated at page 85 of the Calcutta case, 
Though some of the observations made 
in those cases” (that is, inthe Shivagunga 
case and another case) “and specially 
the proposition therein laid down that joint 
property follows the principle of survivor- 
ship, might apparently be construed in 
favour of the respondent’s contention,” 
(which was that property inherited by 
members of a joint Hindu family from a 
maternal grandfather would pass by sur- 
vivorsbip) “ik should be borne in mind 
that their Lordships in those cases had 
' only to distinguish between joint pro- 
perty and separate property, and were net 
called upon to distinguish between different 
descriptions of joint property.” This obser- 
vation appears to overlook the fact that 
their Lordships did refer to questions of 
obstructed and unobstructed heritage. The 
learned Judges then proceeded to lay down 
as atest for succession by survivorship the 
test whether a co-owner in property could 
at any time before partition say what the 
extent of his share was. They decided 
that if his share were subject to variation 
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by suecessive births of other co-owners, and 

if his right was undefined at its inception 

and unascertainede until partition, it was 

most natural that’ it should lapse by death 

to the surviving co-owners instead of passing 

to the heirs of the deceased, but that when ` 
such shares were defined from the beginning’ 
and were not subject to any variation by 

the subsequent birth of a co-heir, it would 
pass to the heirs of the deceased and not 
to the surviving co-owners. At page 37 

the learned Judges referred to the English 

translation of Colebrook, Chapter J, section I, 

paragraph 27, of the Mitakshara and pointed 

out that it contains an inaccuracy. The 

paragraph in question is as follows: — 


“Therefore it is a settled point, that pro- l 
perty in the paternal or ancestral estate is 
by birth ” i 


The word “ancestral” is & translation of 
the Sanskrit word “‘paitamaha” and the 
learned Judges noted that that word does 
not mean “ancestral”. They said that it 
means "grandfather's" or "belonging to the 
grandfather.” Their translation is not 
altogether quite correct, and an absolutely 
accurate translation is "father's father’s or 
belonging to the father’s father.” The 
learned Judges concluded by saying, “Upon 
the whole, we think, it is in accordance 
with the letter as well as with*the spirit 
of the Mitakshára Law to hold that the’ 
principle of survivorship is limited to two 
descriptions of property, namely, (1) what 
is taken as unobstructed heritage and 
property acquired by means of it, and (2) 
what forms the joint property of reunited 
co-parceners; and that property obtained in. 
the ordinary course of inheritance is not 
subject to that incident.” 

The next case to which I refer isthe case 
of Saminadha Pillai v. Thangothanni (3). 
This is a decision by a Bench of the 
Madras High Court. The facts were as. 
follows. A certain person whom we may 
eall 4 (the name not being given in the 
printed report) had two sons B and O: 
B had ason called Kolandavelayuda Pillai,- 
‘Chad two sons D and E. D had two sons: 
F and G, and E had one son Ramasamr 
Pillai. F died leaving a widow. The 
point of dispute was whether F, Œ and: 


(8) 19 M. 70. 
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point of dispute was whether such property 
as F had inherited from Kolandavelayuda 
Pilai would descend to his widow as his 
heir or to other members of the joirt family 
by right of survivorship. The learned 
Judges quoted with approval the .decision 
which has already been diseussed in Jasoda 
Koer v. Skeo Pershad Singh (1), and finding 
ihat there was no distinction in principle 
between property derived from a mother's 
father and property derived from a male 
collateral, held that the rule of survivor- 
ship did not apply. They continued, “To 
hold otherwise would be to recognize as 
co-parceners with rights of survivorship a 
group of persons who might be descended 
from different parents and might at the 
same time belong toa larger group, having 
another and distinct family property of their 
own.” 

It isto be noted that the facts in the 
present appeal are similar to the facts in 
this Madras case. In both cases the 
property has been inherited from a male 
collateral. 


I now come to a decision of their Lord- 
ships of the Privy Council in which the 
principles laid down in the above cases 
were discussed, dissented from, and over- 
ruled. Thisis the case of Venkayyamma 
Garu v. Venkataramanayyamma Bahadur 
(aru (4). In this case a certain Venkat 
Rao died leaving a widow and a daughter. 
The daughter was married and had two 
sons. Venkat Rao’s property was his own 
separate property. He was not a member 
of a joint Hindu family and his property 
was apparently self-acquired. The widow 
died in 1875. The daughter died in 1884. 
Her two sons Niladri and Appa Rao formed 
the members of a joint Hindu family 
governed by the Mitakshara Law. The 
question was whether the property inherited 
from Venkat Rao descended to Niladri and 
Appa Rao jointly with benefit of survivor- 
ship or jointly or in common without 
benefit of survivorship. At page 686 their 
Lordships said: “What then was the 
character of the property which they took? 
In the grandfather’s hands it was separately 
acquired property. In the hands of the 


(4) 25 M. 678; 29 I. A. 166 (P. CO); 70, W. N. 1 12 
M. L. J. 299, 
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grandsons ib was ancestral property which 
had devolved on them under the ordinary 
law of inheritance. Niladri and Appa Rao 
were members of a united family." This 
property was not property acquired through 
unobstructed inheritance. Property acquired 
from a mother’s father is property acquired 
through an obstructed inheritance, for it is 
not property in which the inheritor succeeds 
by virtue of his birth at the time that he is 
born. He succeeds to it only in default of 
other heirs. If his mother’s father had had 
ason, the property would descend to his 
mother’s father’s son, and it is only in 
default of such issue that the property 
may eventually be inherited by the 
daughter's son. It is clear then that, when 
their Lordships said that the property 
derived by Niladri and Appa Rao from the 
mother’s father was ancestral property 
they did not mean by this that it was 
property in which Niladri and Appa Rao 
had a right at the time of their birth by 
virtue of their birth, and they clearly laid 
down later that the inheritance was ob- 
structed. After the paragraph in which 
they described the character of the property 
their Lordships proceeded to quote with 
approval a portion of that passage out of 
Katama Natchiar v. Rajah of Shivagunga 
(2) to which I have already referred and 
they continued, “It is true that on ac- 
ceding to their  grandfather's property, 
Niladri and Appa Rao might have partitioned 
it, but they did not do so.” Then follow 
the words, “It is the right to partition 
which determines the right to take by 
survivorship, and where there is no partition 
the survivor takes.” Their Lordships then 
proceeded to discuss the correctness of the 
principle laid down by the learned Judges 
of the Madras High Court to the effect that 
persons who succeeded to joint family 
property ina joint Hindu family governed 
by the Mitakshara Law take as tenants-in- 
common in case of obstructed inheritance. 
They said that in previously decided cases 
it had not been found universally that such 
persons succeed as  teuants-in-common to 
such property. They noted that members 
ofa joint family who succeed to self. 
acquired property take it jointly and thas 
widows and daughters also succeed jointly, 
and then they proceeded to discuss the value 
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of the ruling of the Calcutta High Court 
in Jasoda Koer v. Sheo Pershad Singh (1), 
and the ruling of the Madras High Court 
in ‘Saminadha Pillai v. Thangathanni (3), 
and they said, “The Calcutta decision 
appears to their Lordships to have been 
based upon a View of Mitakshara Law which 
further investigation shows to be erroneous, 
viz, upon the view that according to the 
Mitakshara Law the doctrine of survivorship 
js limited to unobstructed successions and to 
the sucóession to the joint property of 
reunited co-parceners.” From this decision 
aft their Lordships it follows that if the view 
taken in the Calcutta decision ig erroneous, 
then according to the Mitakshara Law the 
doétrine of survivorship is not limited to 
unobstructed successions and to the succes- 


sion io the joint property of reunited 
co-pareeners. Their Lordships then conti- 
nued, “It does not follow that because 


the reasons given for a decision are unsatis- 
factory ‘the decision itself 
But in this case the decision in question 
appears to their Lordships to be opposed to 
the principles which regulate the devolution 
of joint family property to which the 
Mitakshara Law is applicable and they, 
therefore, cannot adopt the decision in 
Jusoda Koer v. sSheo Pershad Singh (1): 
They think it erroneous. The decision in 
Saminadha Pillai v. Thangathanni (3) and 
thé decisions appealed from are both hased 
upon it and are open to the same objections.”? 
If the decision in Saminadha Pillar v. 
Thangaihannt (3) is open to the same objec- 
tions as-those given by their Lordships to 
the decision in Jasoda Koer v. Sheo Pershad 
Singh (1), it is opposed to the principles 

which regulate ‘the devolution of joint 
family property to which ‘the Mitakshara 
Liaw'is applicable. This decision of their 
Lordships of the Privy Council has been 
considered by High Courts in subsequent 
cases. f 

‘The first of these is a Full Bench ruling 
of the Madras High Court in Karuppai 
Nachiar v. Sankaranarayanan Chetty (5). 
In ‘ that case the point for dispute 
was whéther the plaintiff as the heir of 
her husband who had died issueless was 
entitled to claim a third share in the 


- (5) 27 M, 300; 18 M, L. J. 398, 
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property, to which share her husband wonld 
have been entitlad in his lefe-time if a 
partition had ben effected. It was argued, 
that the estate which devolved upon the 
sons of a sister from the sister’s brother; 
that is to say, from the maternal uncle, 
the sons being undivided when the inheritance 
opened, devolved as joint family property 
with the incident of the right of survivor- 
ship. The following question was referred 
for the opinion of a Full Bench: — 

"Whether the estate of a male which 
devolves by inheritance on his sister’s 
sons who at the time that the succession 
opens happen to be undivided members of 
one and the same joint Hindu family 
governed by the Mitakshara . Law but 
possessing no joint family property, is 
taken by the brothers as joint family 
property with the incident of survivorship 
as generally understood under the Mitak- 
shara Law or as co-heirs each entitled to 
an undivided one-third share which, on. the 
death of one of them without mals i issue, 
devolves as his Separate property .on. his 
widow." f u ; 

The learned Judges of the Madras High 
Court considered that the décision of ‘their 
Lordships of the Privy Council in Vehkay- 
yumma Garu v. Venkataramanayyamma 
Bahadur -Qaru (4) -did not apply to- the 


devolution of striahanam : property. It: ‘ig 
uot necessary for me to decide -in “ this 
case whether their -Lordships’ decision 


would affect stridkhanam property, "as the 
distinction drawn by the learned | Judges 
with regard to the. particular case befora 
them has no bearing-on thé decisión of 
the present appeal. Théy pointed out at 
page 305 that-.their Lordships had abstained 
from laying down. that, as a universal 
rule, a heritage which devolves upon “e6- 
heirs, who happen to be all or some of 
them members of an undivided family under 
the Mitakshara, is taken by them’ with 
benefit of -survivorship, ‘and -they continued 
that the author of the Mitakshara does 
not make a distinction between ' “obstructed” 
and. “unobstructed” heritage in respect- of 
the devolution of stridhanum property? ‘such 
distinction according to his” scheme being 
pertinent only to the inheritance of the 
property of a male. Therefore, they consider: 
ed the that decision of their Lordships did 
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not prevent them from concluding that the 
rule of survivorship did not apply to the 
case before them, They, «however, went 
on to discuss points which were not 
directly before them in that case, one 
point being as to what their Lordships 
meant by the words “ancestral property" 
when they said at page 686 of 25 Madras, 
"In the hands of the grandsons it was 
ancestral property." They said at page 310, 
"In the Hindu Law the word ‘ancestor’ 
is not used in the wide sense in which it 
is used in English Law as merely equivalent 
to the propositus and as the correlative 
of heir. In Hindu Law it is used only as 
signifying a direct ascendant in the paternal 
or maternal line, and more technically as 
signifying the paternal grandfather and his 
ascendants in the male line, and in 
Colebrook’s Translation of the Mitakshara, 
it is the expression ‘father’s father’s 
property’ that is translated into ‘ancestral 
property.’ While it may or may not be 
that the expression ‘ancestral property’ in 
their Lordships’ judgment is used in the 
latter sense, in which technical sense it is 
used in several judgments of their Lord- 
ships of the Privy Council and also by 
the Indian Legislature | Suraj Bunsi Koer 
v. Sheo Persad, Singh (6), Parbati Kumari 
Debi v. Jagadis Chunder Dabal (7), Rajah 
Suranent Venkata Gopala Narasimha Row v. 
Rajah Suraneni Lakshma Venkama Row (8), 
Umrithnath Chowdhry v. Goureenath Chowdhry 
(9) and Article 126 of the second 
Schedule to the Indian Limitation Act (1877) ] 
it appears to us clear that it is not used 
as denoting property other than that which 
has: devolved from a direct ancestor either 
in the paternal or maternal line. In the 
case before their Lordships the property 
had devolved from the maternal grandfather." 

I have been unable to find that the words 
"ancestral property” are used in the 
Mitakshara Law. The learned Judges in 

(6) 5 C. 148 at p. 164; 4 C. L. R. 226; 61. A. 88; 4 
Sax. P. C, J. 1; 8 Suth. P. C. J. 689; 2 Shome L., R. 


242. 
(T) 29 C. 483 at pp. 452, 453; 29 I. A.82; 6 C. W. N. 


490. à 
(8) 13 M. I. A.113 at p. 140; 12 W. R. 40 (P. C); 
3 B. L. R. 41 (P. C.); 2 Suth. P. C. J. 265; 2 Sar. P. 


C. J. 496; 20 E. R. 494. 

(9) 18 M. T. A. 542 at p. 546; 15 W. R. 10 (P. C.) 
6 B. L. R. 232 (P. O.); 2 Suth. P. C. J. 381; 2 Sar. P. 
Q. J, 618; 20 E. R. 668, 
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this case admitted that the words "father's 
father's" have been incorrectly translated ag 
ancestral” by Colebrook. I can .find- nó 
authority for the proposition that in the 
Mitakshara Law there is one word which 
can be translated “ancestral” which includes 
only the two expressions, “father’s father’s’? 
and “mother’s father’s.” Where their 
Lordships have used the word "ancestral" 
in their previous judgments, the distinction 
has always been between self-acquired 
property and non-self-acquired property, and 
the word “ancestral” has meant simply 
non-self-acquired property. In the ordinary 
English legal meaning of the word "ancestral? 
the meaning would he the same. The word 
ancestor" would be used as correlative of 
heir, and the words "ancestral property"! 
would simply mean inherited property as 
s Whether 
the inheritance was obstructed heritage.or 
unobstructed heritage in the Hindu Law: 
the property would equally be ancestral in 
this sense. According to the learned J udges 
who decided this case, their Lordships of 
the Privy Council when they used the word 
ancestral” in this connection meant property 
inherited either through an unobstructed 
inheritance or through an obstructed 
inheritance in the particular case of 
inheritance froma mother’s father, but no 
other. I do not find that there is anything 
in the Hindn Law to support such a meaning 
being given to the word “ancestral” or that 
there is anything in their Lordships’ judgment 
from which it can be deduced that this 
peculiar meaning was intended to be applied 
to the word. The view that I take is 
that, when their Lordships used the words, 
ancestral property which had devolved ori 
them under the ordinary law of inheritance," 
they meant that the property was inherited 
property. The mother's father had acquired 
the property, his daughter's sons inherited. 
it. Thus it was “ancestral” or “inherited.” 
At page 313 the learned Judges said “Te 
therefore, we are to understand the expres. 
sion ancestral property! intheir Lordships’ 
judgment otherwise than in its technical 
sense, according to which it is property in 
which a son on his birth becomes an equal 
owner with his father, the result of - the 
ruling will be that a species of joint family 
property unknown to the Mitakshara will bg 
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‘brought into existence.” From this passage 
it would appear that the learned Judges 
considered that they might make the sup- 
osition that their Lordships used the words 
‘ancestral property” as meaning property 
in which a son at his birth became an 
‘equal owner with his father. With due 
respect to the learned Judges, it appears 
that their Lordships did not mean that and 
could not have meant that, for the property 
inherited in that case by Niladri and Appa 
Rao was property in which their father 
had no share and Niladri and Appa Rao 
did not on their birth become entitled to 
the property of their mother’s father. 
They became entitled to the property of 
their mother’s father on the death of their 
mother. Niladri was born in his grandfather's 
life-time. He had no right in his 
grandfather’s property on the date of his 
birth. Whether the result of their 
Lordships’ ruling is or is not that a 
species of joint family property unknown 
to the Mitakshara will be brought into 
existence, it is clear that the word 
“ancestral” as used by them cannot bear 
the meaning assigned to it by the learned 
Judges. 


I have finally to refer to one more 
passage in this judgment which occurs at 
page 314: “The observation of the Privy 
Council that Saminadha Pillai v. Thanga- 
thanni (8) case is open to the same 
objection as the decision of this Court in 
Venkayyamma Garu v. Venkataramanay- 
yamma Bahadur Garu (4) ean be construed 
only as a disapproval of the general 
position therein maintained that 
survivorship cannot exist in any case in 
which property passes as obstructed heritage, 
and not as a disapproval of the actual 
decision in the case, even apart from the 
question of fact on which also it was 
based.” 


. The decision in  Saminadha Pillai v. 
Thangathanni (3) was on two points, the 
first being. that the doctrine of survivorship 
did not apply to property inherited by 
members of a joint Hindu family governed 
by the Mitakshara Law derived from a 
collateral, and the second being that the 
three heirs were divided and the property 
devolved upon them. The seéond point 
was a point of fact, and on that 
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alone the defandants’ appeal failed. The 
learned Judges tonsidered, as shown by the 
above quotation, that their Lordships of the 
Privy Council decided that property derived 
by the members of a joint Hindu family 
governed by the Mitakshara Law from a 
collateral was not property to which the 
law of survivorship applied, and that the 
Judges, who decided the case of Saminadha 
Pillai v. Thangathanni (3), were quite right 
in holding that in such a case the law of 
survivorship did not apply, although their 
decision was wrong because they had approv- 
ed of the decision in Jasoda Keer v. Sheo 
Pershad Singh (1), which stated that the rule 
of survivorship did not apply to property 
derived from a mother’s father. In Sami- 
nadha Pillai v. Thangathanni (3) the learned 
Judges found that the  Calentta High 
Court had rightly decided that the rule ‘of 
survivorship did not apply to property 
inherited from a mother’s father, and as they 
could find no distinction between the case of 
property inherited from a mother’s father 
and property inherited from a collateral they 
found that the rule of survivorship did not 
apply to property inherited from a collateral. 
Their Lordships said that this was not a good 
decision. In Karuppat Nachiar v. Sankarana- 
rayanan Chetty (5) it is suggested that 
what their Lordships meant was that the 
rule of survivorship did apply to property 
inherited from a mother’s father, that there 
was a distinction between property inherited 
from a mother’s father and property inherited 
from a collateral, and that thus the rule of 
survivorship did not apply toproperty inherit- 
ed from a collateral. Iam unable to attach 
such a meaning to their Lordships’ decision. 
It would appear to me that the learned Judges 
who decided the case cf Saminadha Pillai v. 
Thangathannt (3) correctly stated that in 
principle there was no distinction between 
property inherited from a mothér’s father 
and property inherited from a collateral. 
Thus if the rule of survivorship applies to 
the former case it must also apply to the 
latter. l 

The meaning of the word “ancestral” in 
their Lordships’ judgment was considered by 
a Bench of the Allahabad High Court’ in 
Jamna Prasad v. Ram Partap (10). The 


(10) 29 A. 667; A. W. N. (1907) 211; 4 A. L. J. 
582, 
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learned Judges who decided that case con- 
sidered the decision of Karuppai Nachiar v. 
Sankaranarayanan Cheity (5) and dissented 
from it, Their opinion was that the words 

“ancestral property” were used by their 
Lordships in a very general sense, and that 
they were not used in the sense of property 
in which the sons acquired by birth a joint 
interest with their father. That is the view 
which I take also. 4 


In Gurumurtht Reddi v. Gurammal (11), a 


Bench of the Madras High Court found 
directly that the property inherited from a 
collateral relation is not taken as ancestral pro- 
perty and subject to the incidents of ancestral 
property. The decision is very short and mere- 
ly states that the present case is not governed 
by the judgment of the Privy Council [ Fen- 
kayyamma Qaru v. Venkataramanayyamma 
Bahadur Garu (4)], but by the principle 
of the decision in Karuppat Nachiar 
v. Sankaranarayanan Chetty (5). The 
point which I have discussed, whether 
there is any distinction in prin- 
ciple between property derived from a 
mother’s father and property derived from 
a collateral, is not touched on in Gurumurthi 
Reddi v. Gurammal (11). 


“The last case in which this decision has 
been discussed is Bai Rukhmani v. Keshavlal 
Ranchhod (19). It was there decided that in 
Gujerat daughters succeeding to the non- 
technical stridkan of their mother take several 
interests. To such a case as that the deci- 
sion of their Lordships in Karuppai Nachiar 
v. Sankaranarayanan Chetty (5) would 
certainly have no application. 


I have now disposed of the cases in which 
the High Courts have discussed the meaning 
of this ruling. 
distinction sought to be drawn in Karuppat 
Nachiar v. Sankaranarayanan Chetty (5) is not 
a good distinction, and thatin applying the 
law as laid down by their Lordships of the 
Privy Council the following points should be 
considered :— 


(1) Is the family a joint Hindu family 
governed by the Mitakshara Law? 


(2) Was ‘the property inherited or self. 
acquired? 


(11) 1 Ind. Cas. 750; 82 M. 88; 5 M. L, T. 74. 
(2) 9 Bom, L. R. 1293. 
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(3) When it was inherited by the mem- 
bers of the joint Hindu family, could it 
have been partitioned ? 

If the property has been inherited by 
members of a joint Hindu family, if it 
could have been partitioned among them at 
the time that it was inherited, the rule of 
survivorship applies’. 

In the present case the property was 
inherited by Suraj Bakhsh and Balbhaddar 
Bakhsh who were members of a joint 
Hindu family. It was not self-acquired. | It 
was inherited by them both as members 
of a joint Hindu family. At the time that 
it was inherited it was open to either to 
claim a ‘partition of his share in the pro- 
perty. In the circumstances, the rule of 
survivorship applies. It is not material 
whether such property came by obstructed 
inheritance or by unobstructed inheritance. 

For the above reasons I decree Appeal 
No. 30, and direct that the claim of Suraj 
Bakhsh be decreed in full, that he receive 
full costs on his original plaint in the 
lower Court from Sukhdei and Janardan 
Das, and that Sukhdei and Janardan Das 
pay their own éosts and those of Suraj 
Bakhsh in Appeal No. 30. 

KANHAIYA Lat, A. J. C.—I regret that I 
am unable to agree with my learned col- 
league in the conclusion at which he has 
arrived in the cabo. 

Jhe dispute relates to a half share of 
certain property which belonged to two’ 
brothers Balbhaddar Bakhsh, the husband 
of Musammat Sukhdei, defendant No. 1, and 


Suraj Bakhsh, the plaintiff-appellant. Bal- 
bhaddar Bakhsh died on the 26th May 
1911. The allegation of the plaintiff was 


that he lived jointly with Balbhaddar 
Bakhsh and became entitled on his death to 
his half share by survivorship. He further 
alleged that Musammat Sukhdei, the widow 
of Balbhaddar Bakhsh, had wrongfully exe- 
cuted a lease of the entire share in dispute 
in favour of Janardan Das, defendant No. 
2, without any right and that the lessee 
had wrongfully obtained’ possession. He, 
therefore, claimed possession of the said 
property with future mesne profits, making 
Musammat Sukhdei and Janardan Das parties 
to the suit. 


The defence of Musammat Sukhdei was 
that her. husband, Balbhaddar Bakhsh, lived 
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separately from the plaintiff, that the plaint- 
iff consented to the entry of her name. 
in the revenue papers and agreed to allow: 
lier to remain in possession of'the share 
of her husband in the capacity of a Hindu 
widow for her life without any. power of' 
alienation,.in consideration of her desisting 
from bringing a claim in respect of the 
moveable property left by her husband, of 
which the plaintiff had taken possession, 
that .there was a custom in the family 
under which a widow was entitled to the 
share of her husband, whether the family 
was separate or joint, and that the claim 
was barred by section 115 of the Indian 
Evidence Act. The defence of Janardan 
Das: was that the lease did not --comprise. 
anything more than a life-interest of Musam- 
mat Sukhdei in the estate-of her husband. 
The ‘Court below found that Balbhaddar 
Bakhsh and the plaintiff lived jointly, that 
no’ custom or. settlement of the kind alleged 
by Musammat Sukhdei, defendant, was estab- 
lished and that the plaintiff was entitled 
toa decree for possession, except in regard 
to the portion of the property which was 
inherited by Suraj Bakhsh and Balbhaddar 
Bakhsk from their uncle, -Sheo Darshan, on 
the death of his widow, Musammut Go- 
binda. Both the parties appeal. 


It is not disputed that Thakur Prasad, 
through whom the parties claim to derive 
their title, was the owner of an §8-annas 
share in the villages Mahasua, Hirupur 
Gutaiya and Deokali and a 5-annas 4-pies 
share in Mauza Mahita. He left four sons, 
Pali, Sheo Darshan, Chandi Prasad and 
Data Ram, who lived separately. Pali 


was succeeded by his son, Shanker Prasad, . 


who died without issue. His 1/4th share 
devolved on his death on his uncles, Sheo 
Darshan, Chandi Prasad and Data Ram. 


Sheo Darshan died, leaving a widow Musam- 


mat  Gobinda, who inherited his share 
amounting to.2 annas 8 pies in the villages 
Mahasua,' Hirupur ` Gutaiya and  Deokali 
and a `l anna 9 1/8 pies in the village 
Mahita. On the death of Musammat 
Gobinda in 1902, that-share devolved on 


Data Ram to the extent of half and Suraj’ 
sons of” 


Bakhsh ànd Balbhaddar’ Bakhsh, 
Chandi Prasad, to the extent of 1/4th each, 
and mutation of names was effected ac- 
cordingly in the..revenne papers. Balbhad- 
dar Bakbsh thus became the owner of a 2- 
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annas share in the villages Mahasua, Hirupa? 
Gutaiya and Deékali ont of which an &- -pieg 
share was inherited by him from ‘Shen. 
Darshan on.the death of his widow, and of a. 
l-anna 4-pies share in Mahita, ont of which 
5 1/3 pies were inherited by him from Sheo, 
Darshan on the death of his widow. 

The main question for consideration ‘in the! 
appeal is whether the plaintiff was living! 
jointly with Balbhaddar Bakhsh on the date“ 
of his death, and if so, whether he is entitled 
to claim the share inherited by Balbhaddar‘ 
Bakhsh from his uncle, Sheo Darshan, on the: 
death of his widow, inaddition to his share” 
in the ancestral estate. 

Chandi Prasad, the father of Suraj Bakhsh: i 
and Balbhaddar Bakhsh, died according toi 
the evidence about 16 or 17 years. ago. ` Hisi 
sons were then minors. Onthe 30th August: 
1595 Musammat Ram Kuar, the mother ofi 


the minors, obtained a certificate of guardian:^ 


ship in which it was stated that Suraj’ 
Bakhsh shall attain the age of 18 years nj 
May 1905 and Balbhaddar Bakhsh in August! 
1909 (Exhibit I). The minors were then: 
living jointly with their mother, who got- hers 
brother, Parmeshardin, to look after the; 
management of the estate of the minors... 
Musammat Sukhdei was married to Balbbad- 
dar Bakhsh in or about the year 1905. Her: 
gauna took place the same year. For some: 
time the two brothers managed to clive, 
amicably, but differences cropped up between. 
them soon in consequence of the profligate 
character of Suraj Bakhsh and the debts, 
which he had incurred on the security of the, 
family property. It. is admitted by Par-, 
meshardin that Suraj Bakhsh i is now indebted 
to the extent of Rs. 8,000 or thereabout, and 
that out of that sum Rs. 5,000 were bare! 
rowed by him before the death of Balbhaddar™ 
Bakhsh on bonds to which he alone was à. 
party. It appears from the evidence oi: 
Musammat Sukhdei and Lalta Prasad’ “that? 
Suraj Bakhsh wanted Balbhaddar Bakhsh yal 
join him in the execution of the said bonds; - 
but the latter objected to his incurring airy? 
loans or spending anything except; froní His 
half share.of the profits... It is admitted by: 
Sadbo, & witness for the . plaintiff, . that 
prostibutes'"üséd' “to - conié to tHe 
house of Suraj Bakhsh on the ‘odeasisns ' 
of the hold and diwali festivals. Balbhad- 
dar Bakhsh resented the expenditure of the 
joint funds for such purposes. It appears 
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from the evidence that.a separationtook place. 


between the brothers inconsequencesometime 
in 1909, at. which the, househol goods and 
cattle, were divided, and it was settled that 
ihe income of the villages should be divided 
between the brothers thereafter in equal 
shares:., Musammat Sukhdei states that there 
was -a quarrel about the prostitutes once 
during the time she was in the house after 
her gawa and that she saw two prostitutes 
coming. . "Whether they came for rewards 
giver on’ ceremonial occasions, as stated by 
Parmesliardin, or for other purposes, is nob 
clear. ° Lalta Prasad states that Suraj 
Bakhsh told Parmeshardin on the occasion of 
the holi' preceding the separation that a 
nühiber of prostitutes had come and that the 
hold’ should. be very well observed; whereupon 
Balbhaddar Bakhsh remarked that his share 
should be divided and that the holi could 
then’ be celebrated by them in any. way they 
liked. ‘Lalta Prasad i is married to the sister of 
Musammat Ram Kuar and is 
equally in the welfare of both the brothers. 
The. Court below disbelieved him, because 
it found certain discrepancies between his 
present statement and that made before a 
Deputy Magistrate, but what those discrepan- 
cies were is not stated, and no. attempt 
was made.to ask the witness to explain thera 
as. required by section 145 -of the "Evidence 


Act and emphasized by the Judicial Commit-’ 


tee.in Bal Gangadhar Tilak v. Shri Shriniwas 
Pandit (18). The statement of Lalta Prasad 
as:to the division of the household goods and 
cattle other than plough-oxen is corroborated 
by: the evidence of Bhondu, a grandson of 


Data Ram, who is similarly related to the. 
parties and there is. no sufficient reason for. 


dishelieving their statements. 

: It: appears, moreover, from the evidence 
that. Musammat Ham Kuar, the mother of 
Suraj: Bakhsh and  Balbhaddar Bakhsh, 
has: been receiving ‘the rent of 20 bighas. 
kham of land: in Hirupur Gutaiya for her. 
pocket-expenses since the separation. Mucam- 
mat’: Sukhdei states that from the time 
of separation Musammat. Ram Kuar used 
to: dine. at. times with one son, at times 
with the one and Parmeshardin admits 


4 


(08) 20 Ind. Gan 639; 19 ©: „W. N: 72,13 A. L. J. 
570; 17 Bom. L. R. 527,22 C. D. J. 1,20 ML. 2.34; 
19 M. D. T. 1 (1916) M. W.N. 484; 2 I, 11; 
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that she has been MUN the i 
the said 20. bighas and living ‘the ; 
same room in which the, wife. à Bun 


Bakhsh is living. Doth Data Ram and ; 
Bhondu state that the said 20 bighas 
were allotted to: Musammat Ram ‘Kuar at 
the time of partition, and - that’ statement. 
is corroborated by the evidence of Musum- 


mat Ram  Kuar' herself, who admits: 
realizing Rs, 40 per year’ in, her own’ 
name from the tenants of ~‘Hirupur 
Gutaiya every year from one or two 
years. Parmeshardin tries. to make out 


that she has been realizing the said rent- 
from five or six years, but he is contradicted 
on that point by Musammat ‘Ram ‘Kuar’ 
herself. There: was no occasion for the. 
allotment of the said land to Musammat 
Ram Kuar, if^no separation “had. taken. 
place between her sons, because all her 
expenses in that case could “have been met 
from the joint funds. Under the Hindu 
Law she could have claimed ain equal 
share with her sons, but she evidently 
contented herself with a' provision of 20 
bighas of land for her contingent expenses 
with liberty to mess with any of her 
sons she chose. US 

The conduct of the plaintiff, in executing 
a lease -and a  power-of-attorney on, his 
own account after the separation and in 
assenting to the application made by Musam- 
mat Sukhdei for the entry of her 
name in the village papers after the death ' 
of Balbbaddar Bakhsh, is also consistent 
with the theory of the defence. ' It appears 
that on the 4th December 1910 both 
Suraj Bakhsh and Balbhaddar Bakhsh 
executed a joint lease of their entire 
share in Mahita in favour of Pragdin 
(Exhibit A25), but subsequently Suraj 
Bakhsh made a mortgage on his 
own account in favour of Mahadin and 
‘Jagannath on the 31st August 1911 in 
respect of his one-anna six-pies share. in 
Hirupur Gutaiya- (Exhibit .A27).-: He 
éxecuted it to pay off a debt taken: by 
him in 1905. If it was a joint family 
debt, Balbhaddar Bakhsh would have 
been asked to join in.it but Balbhaddar 


Bakhsh did, not: join ` in its ‘execution, 
- On the 7th..August "1911 the’ plaintiff 
executed a power-of-attorney, appointing. 


Parmeshardin ‘his - general agent to look 


ss .» after his. cases.ixhibit.A43); but. Balbhaddar, 
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Bakhsh did not join in the execution of 
it, though he had joined in the execution 


ofa lease written on the 4th December 
1910. 

The mutation proceedings which took 
place: after the death of Balbhaddar 
Bakhsh were conducled by  Lachhmi 


Narain, the brother af Musammat Sukhdei, 


and it appears from the evidence that 
Suraj Bakhsh consented to the entry of 
the name of Musammat Sukhdei and 


signed some applications for mutation in 
token of his consent. His signatures on 
two of the applications are proved by the 
evidence; and the statement of one of 
the patwaris that Suraj Bakhsh signed 
blank forms, cannot be believed. Saraj 
Bakhsh is literate and knows Urdu, and 
it is difficult to believe that with property 
worth Rs. 12,000 at stake he should 
have signed blank forms and taken no 
steps to proceed to the Tahsil and get 
mutation effected in his favour. The 
proclamations issued in connection with the 
applications for mutation made by Musammat 
Sukhdei were published in the villages in 
question in the presence of Parmeshardin, 
the general agent of the plaintiff, whose 
acknowledgment they bear (Exhibits A31 
to A34). The plaintiff did not make any 
objection to the entry of the name of 
Musammat Sukhdei at the time. Subsequently 
he tried to reopen the proceeding by applying 
for the correstion of the khewat, but without 
success (Exhibits A22 to A924). 

The evidence adduced by the plaintiff 
to prove that he lived jointly with 
Balbhaddar Bakhsh, consists of witnesses 
who are manifestly interested in supporting 
the plaintiffs case. Musammat Ram Kuar is 


evidently dissatisfied with IMusammat 
Sukhdei, becanse it is stated the latter 
refused to execute a  power-of.attorney in 


favour of Parmeshardin and leased the 
property to a stranger. Baijnath is 
married to the sister of the plaintiff, and 
Lachhmi Narain is a sumdhi of Baijnath. 
Parmeshardin is interested in upholding 
his own management, the disruption of 
which is threatened by the lease granted 
by Musammat Sukhdei to defendant No. 
2.  Parmeshardin had no independent 
means when he came to live with his 
gister’s husband, and Musammat Ram Kuar 
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admits that she got Parmeshardin married 
twice and tha$ his wife lives with her. 
The evidence of separation adduced by 
the defendants, which is corroborated by - 
the conduct of the parties, and the 
allotment of a separate parcel of land 
to Musammat Ram Kuar for her contin- 
gent expenses, is, therefore, more reliable 
and worthy of credit. i 


There is ro satisfactory evidence to 
show that any custom existed of the kind 
set up by Musammat Sukhdei, entitling a 
widow to succeed to the property of her 
husband, even if the family was joint, 
cr to establish that a settlement of the 
kind alleged took place between the parties 
at Malihabad after the mutation proceedings 


had ended. But the plaintiff has 
nevertheless no right after separation to 
claim the disputed property, to which 


Musammat Sukhdei is entitled under the 
Hindu Law. 


The portion of the property inherited 
by Balbhaddar Bakhsh from his uncle, 
Sheo Darshan, on the death of his widow 
was, moreover, neither ancestral nor joint 
family property. The plaintiffs own 
witnesses admit that Sheo Darshan was 
living separately from his brothers aud , 
the share inherited by Balbhaddar Bahksh 
on the death of Musammat Gobinda was, . 


therefore, obstructed heritage, which 
descended on his widow in the same 
manner as if it had been the separate 


property of Balbhaddar Bakhsh. Musammat . 
Gobinda had in her life-time raised some 
money by a zar-t-peshgi lease of the 
property left by her husband. Data Ram, 
Suraj Bakhsh and Balbhaddar Bakhsh filed . 
a suit to set aside that lease, claiming to 
be the nearest reversionary heirs of her 
husband. Musammat Gobinda died during 
the pendency of that suit. An application 
was then made to convert that suit into 
one for possession against the lessee. 
The suit was referred by the parties to . 
the arbitration of Bednath ont of Court. 
Bednath decided that Rs. 1,200 should be 
paid by the reversioners on account of. 
the preminm advanced by the lessee, and 
it is in evidence that half of that sum 
was paid by Data Ram, and the other. 
half by Musammat Ram Kuar on behalf 
of Suraj Bakhsh and Balbhaddar Bakhsh, 
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who were then minors. The money was 
paid by borrowing, and wo evidence is 
forthcoming to show how that debt was 
re-paid. The payment of a joint liability 
out of joint funds would not, however, 
make. the property on which that debt 
is charged a joint acquisition. Suraj 
Bakhsh continued to collect the profits 
of the eutire estate after his separation 
because he was the lambardar, and there 
is nothing to indicate that  Balbhaddar 
Bakhsh did anything to merge the share 
inherited by him from his separated 
uncle in the common stock. 


It is unnecessary, under the circumstances, 
to consider whether if the family had 
been joint the plaintiff would have been 
entitled to claim the share which devolved 
on Balbhaddar Bakhsh as an obstructed 
heritage from his uncle, but in view of 
the finding of my learned colleague, 
it might perhaps be desirable to state 
briefy what I consider to be the precise 
effect of the decision of their Lordships 
of the Privy Council in Venkayyamma Garu 
v. Venkataramanayyamma Bahadur Garu (4). 
That was a case in which an undivided 
brother sought to recover by survivorship 
the half share inherited by his deceased 
brother from their common maternal grand- 
father. Their maternal grandfather had 
only one daughter, who was the mother 
of two boys. There was no other male 
member in the joint family. Their 
Lordships repelled the view that the 
doctrine of survivorship was limited to 
eases of unobstructed inheritance, and 
treating the property inherited by the 
two brothers from their 1naternal 
grandfather as ancestral 
property held that it was governed by the 
rule of survivorship. 


That rule cannot, however, be extended 
to cases of collateral succession, because 
the property inherited from separated 


collaterals cannot be treated as ancestral 
or joint family property. The Mitakshara 
draws a distinction between obstructed 
and unobstructed heritage, that is, between 
the property of a father or paternal 
grandfather which becomes the property of 
his sons and grandsons by right of their 
being his sons and grandsons respectively 
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and that devolving on paternal uncles, bro- 
thers and the like, upon the death of the 
owner and in default of male issue, the 
existence of a son and the survival of the 
owner being impediments to the succession 
(Mitakshara, Chapter I, section 1, paragraph 
3), and as observed by their Lordships of the 
Privy Council in Atar Singh v Thakur Singh 
(14) unless the property comes by descent 
from a lineal ancestor in the male line, it can- 
not be deemed ancestral in the Hindu Law. 

It cannot similarly be treated as joint 
family property, because according to the 
true notion of an undivided family in Hindu 
Law, as pointed outin Apporter v. Rama 
Subba Aiyan (15), no individual member of 
that family can predicate of the joint and 
undivided property that he has a certain 
definite share therein. Can it be said in 
regard to the property inherited from 
separated collaterals that none of the persons 
inheriting it can predicate that he has a 
certain definite share therein? If not, then tho 
mere accident of two or more persons living 
together inheriting it in defined shares in 
their individual rights would not make it 
joint family property, any more than a 
purchase of a property by one or more mem- 
bers from separate funds would give the 
other members of the joint family a right to 
share therein. According to the Mitakshara, 
whatever is acquired by a member without 
detriment to the paternal estate is his self- 
acquired property, in which his co-parceners 
have no interest (Mitakshara, Chapter I, sec- 
tion 4, paragraph 1); and following that 
principle,their Lordships of the Privy Council 
have held in Katama Natchtar v. Rajah of 
Shivagunga (2) that even ina joint family 
the separate property of 3 member devolves 
on his widow, if he leaves no male issue. 
There is no distinction in principle between 
separately acquired property, and property 
separately inherited by two or more members 
of a joint family. 

The writers of the Mitakshara School do not 
speak of any rule of survivorship independ- 
ently of the doctrine of the right by birth 
inthe paternal and grandpaternal estate 


[pattrike paitamahe drarye, loosely translated 
(14) 6 Ind. Cas. 721; 35 I. A 206 at p.211; 18 M.L.J. 
379; 12 C. W.N. 1049; 8 C.L. J. 359; 35 C. 1039 (P. CO); 
10 Bom. L. R. 790; 4 M. L. T. 207; 128 P. W. R. 1808; 
42 P. R. 1910 
(15) IL M. I. A. 75; 8 W. R. L(P. C.5 1 Suth. P. G 
J. 657; 2 Sar. P. C, J. 218; 20 E. R. 30. 
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by Colebrook' as paternal and ancestral estate 
(Mitakshara, Chapter I, section 1 paragraph 
27)], and in the nceuisions made at the 
expense of the paternal stock, and of the 
right of sons to represent their fathers irres- 
pective of the dates and order of their deaths. 
The. term "rule, of survivorship” has been in- 
vented by the writers of English text-books 
on .Hindu Law as a convenient method of 
expressing, the effect of the doctrines discussed 
in the. Mitakshara. It has been applied to 
separate property thrown by a co-parcener 
into the common hotchpot, on the principle 
that such an act operates as a, surrender of 
gift and makes the property accrete to the 
family. It has similarly been applied to the 
self-acquired property of a person when it 
devolves on his death on his sons, because as 
pointed out in Venkayyamma Gatu v. 
Venkataramanayyamma Bahadur Qaru (4) 
property which in the hands of his grand- 
father. was separately acquired property 
becomes inthe hands of bis father ancestral 
property in which his grandsons acquire an 
interest by birth. The rule of survivorship 
which is applicable to a joint family is not, 
however, the rule of survivorship which is 
applicable to co-widows and daughters, because 
the former isa corollary of the doctrine of 
the right by birth and accretion, while the 
latter is a corollary of what might be called 
the doctrine of life-estates (Mitakshara, Chap- 
ter II, section 1, clause 2) whereby male 
reversioners are excluded or postponed until 
the previous class of female heirs or interven- 
ing life-estate holders is completely exhausted. 
‘But where the da ghters take an absolute 
‘estate, as in Bombay, the rule of survivorship 
does not apply, though the daughters may 
be married to brothers living jointly— 
Vithappa Kasha Hegde v. Savitri Garap Bhatta 
(16). 


- In Venkayyamma Garu v. Vankataramanay- 
yamma Bahadur Garu (4) what was decided 
by their Lordships of the Privy Council was 
that there was no warrant for a general rule 
that the doctrine of survivorship was limited 
to cases of unobstructed heritage. They 
pointed out that, although persons who suc- 
‘ceeded to joint family property took jointly 
if their Inheritance was unobstructed, yet the 
proposition that in cases of obstructed in- 
heritance those who Eucopodan took as tenants- 


(16) 7 Ind, Cas, 445; 34 B, 510; 12 Bom. L. R: 487: 
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in-common and nof as joint tenants was: by 
no means univeysally true.” They consider; 
ed that the decisions in Jasoda’ Koer, v. 
Sheo Pershad Singh (1) and .Saminadha 
Pillai v. Thangathaunt (8), so far as they were 
based on that proposition, were open to oh- 
jection. But they nowhere said. that, that 
proposition was universally untrue.:. They 
referred to the rule of partition as < deter: 
mining the right to take by survivorship, 
but the context shows that they "were re- 
ferring to the rule of partition which “was 
an incident of joint family property, and 
not to the ruleof partition which. was an 
ineident of almost every joint ownership. 
It is true that there is no right to stake 
by survivorship where there is no right-to 
partition, but to assert the converse . that 
by survivorship 
-wherever there is a right to partition would 
hardly. be correct. A right .:to partition 
might exisí.as much in the case of a joint 
tenancy as in the case of a tenancy-in-com- 
mon. In a case of obstructed -inheritancd, 
the heir inheriting has no conimunity..of 
interests or unity of possession with: the 
deceased, and as pointed out in Baz Parson 
x. Bai Somli (17), the basic prineiple-of :à 
‘co-parcenary with the deceased is essentially 
absent with.reference to the right to inherit. 
A judgment, as stated by.Lord Halsbury 
in Quinn v. Leathem (18),.is-an authority. for 
what -it decides, but not for. what may seem 


logically to follow from it. “Every judg- 
ment,” .said he, “must be read as:> appli- 
cable to the particular facts proved, „iu since 
the generality of the expressions, which 


may be found there, are not intended to be 
expositions of the whole law, but governed 
and qualified by the particular facts of the 
case, in which such expressions are. to be 
found.” In G. and C. Kreglinger v. New. Patq- 
gonia Meat and Cold .Storage Company, 
Limited (19), Haldane, L. C., in discussing 
the binding force of previous decisions, un- 
less the facts were indistinguishable,' ‘observ- 
ed:—' "Yo follow previous authorities, so far 
‘as they lay down principles, is essential if 


‘the law is to be preserved. from Becoming 


(17) 15 Ind. Cas. 774; 36 B. 421 a£ p. 432; 14 Bom. 


"L. R. 400. 


A (1901) A: C. 495 at p. 506; 70 L: J. Pi" 0.7 76; 
85 L. T. 289; 50 W: R. 139; 66 J. P, 705; 17 T. L-R.740. 

9) (91) A. C. 26 at p. 40; 58 S, J. 97,80 T, Ly 
B. 114; 88 L. J, Ch. 79; 109 L. T. 802. 
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-unsettled and vague. In this respect the 
previous decisions of a Court ofco- -ordinate 
rjürisdietion are more binging in & -system 
„9f jurisprudence such as'oür& than in a 
“system where the paramount ‘authority is 
“that ofa Code. "But when a previous case 


“Had | not, laid down any new principle; bit :v 


"has “merely decided that a particular set 
of facts’ illustrates an existing rule, there 
“are “few more fertile sources of fallacy than 
“to ` search in. it for what is simply resem- 
Shlahce in circumstances, and to erect a pré- 
vious decision into & governing précedent 
merely on this account.” What is then the 
principle, which the decision in Venkayyam- 
ma Garu v. Venkataramanayyamma Bahadur 
Garu (4) lays down? It declares that there 
might be cases of obstructed inheritance to 
which the rule of suryivorship would apply, 
and one -of such eases is that iu which the 
sons of a daughter, living jointly; inherit the 
estate of their m grandfather. In 
Katama : Natéhiar ` : Rajah of - Shivagunga 
(2) their, Lordslitps ofthe Privy Council 
recognised: thé’ principle that in one and-the 
same family different rules may govern the 
succession to the estate of a deceased person 

_ according to- the nature-of the properties 
, comprised in it, whether it be joint or 
; separate. 


_. The distinction between ancestral and 
self- acquired. property on the one hand 
‘and ‘self- acquired and separate.property on 
* the other: is well marked, and the autho- 

^'witiés in India are agreed that the property 
inherited from collaterals follows the inci- 
: dents of self-acquired property ` (Jolly’s 
. Tagore Law Lectures, 1883, page 121; Mayne's 
Hindu Law, 8th Edition, page 390; 


- Buhlers Hindu Law, Volume II, page 715; ` 


Siromani’s Hindu Law; 2nd Edition, page 
“990; and Trévelyan's Hindu Law, pages 
“234 and 935). The effect of the decision 
"of their Lordships of. the Privy Council 
.in Vankayyamma Garu v. Venkataramanay- 
„yamma Bahadur Garu (4) has been-discussed 
by some of the. writers on Hindu Law 
a (Golap Chandra Sarkar’s Hindu Law, 
. Edition, page 189, and Ghose’s Hindu Law, 
; 9nd , Edition, page 375), 
' of “decisions in this country has been to 
treat the operation of the rule, laid down 
_in the above decision, as confined to the 


` circumstances ‘of the particular case which : 
their Lordships of the Privy Council were ' 
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“in Venkayyamma: Qaru v. 
-yamma Bahadur Qaru (4) 
-taken to imply that the property inherited 


-by the. Calcutta 
. Pershad v. Bholi 
. Rukhmani v. 


: of -the 
- occurred, and -in the absence of ‘a-.clear 
. indication that their 
| to apply the rule of survivorship to each 
‘and every case of obstructed 
. where the property was inherited -by two 


4th ` 
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then considering. In Jamna Prasad v. Ram 
Partap (10), Banerji and. Aikman, JJ., 


pointed out the mistake made by Colebrook 


in translating the word pattamahe as 
‘ancestral, whereas it referred to the grand- 


paternal estate, and in Gwrumurthi Reddi 


.Gurammal (11), Full Bench of the 
Madras High Court held that. the judgment 
of their Lordships of the Privy Council 
Venkataramanay- 
should not be 


by a person from a collateral relation, 
such as a brother or an uncle, was subject 
to the incidents of ancestral property, 
devolving by right of survivorship on.the 
other members of the joint.family [see 
also Karuppai Nachiar v. Sankaranarayanan 
Chetty (5)]. “The same view was taken 
High Court: in Harihar 
Pershad (20). In Bal 
Keshavlal Ranchhod (12); the 
observation of their lordships of the 
Privy Council that it was -the right: to 


‘partition which determined’ the right -to 
take by survivorship, 


was treated as an 
exposition of the law confined to the facts 
ease in which the observation 


Lordships intended 


inheritance 
or more members of a joint family, the 


distinction hitherto recognised between the 
methods of devolution of separate property, 


. whether acquired by purchase or inherited 
. from collaterals, as distinct from ancestral 
. or joint family property, cannot be ignored. 


The widow of Balbhaddar Bakhsh is, 
therefore, in any event entitled to the 
property inherited by her husband on the 
death of Musammat Gobinda. 

I would, therefore, allow the appeal of Mu- 


' sammat Sukhdei and Janardan Das with costs 


here and below and dismiss that of the 


* plaintiff with costs throughout. 


By tue Cougr.—As the members of this 


. Bench ure unable to arrive at an agreement 
aud the trend ` 


with regard to the decision of Appeals Nos. 34, 
36 and 30, and there is no majority 


. which concurs in a judgment varying or 


` (20) 6 Q, L. F. 888. 
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reversing the decrees appealed from in 
those'appeals, the decrees so appealed from are 
confirmed under the provisions of section 98 
of Act V of 1908, and the appeals are 
dismissed. 


The difference of opinion with regard 
to the decision of Appeals Nos. 34 and 36 
is on & point of fact. One member of the 
Bench holds, agreeing with the ' learned 
Subordinate Judge, that the evidence justifies 
a finding that Suraj Bakhsh and Balbhad- 
dar Bakhsh remained members of a joint 
family until the death of Balbhaddar 
Bakhsh. The other member of the Bench 
considers that the evidence justifies a 
finding that Balbhaddar Bakhsh had separat- 
ed from Suraj Bakhsh some time before 
his death. With regard to the decision 
of these two appeals there is no difference 
upon a point of law and thereis nothing 
that can be referred to a third Judge. 
The members of the Bench differ further 
on a point of law with regard to the 
matters raised in Appeal No. 30. One 
member of the Bench considers that the 
property inherited from Sheo Darshan by 
Suraj Bakhsh and Balbhaddar Bakhsh was 
property to which the doctrine of survivor- 
ship applies, and the other member holds 
a contrary opinion. The point on which 
they differ is a point which under the 
provisions of section 98 can be referred 
to the third Judge of the. Court. But no 
advantage can be gained by making 
such a reference. If the third Judge agrees 
with the member of the Bench who holds 
that the property is not property to which 
the doctrine of survivorship applies, the 
appeal willbe dismissed. Butit must be 
dismissed in any event owing to the circum- 
stance that the Judges composing the 
Bench do not concur on a point of fact in a 
judgment varying or reversing the decree 
appealed from in Appeal No. 30. The Judge 
who would dismiss it ona point of law 
would also dismiss it on a point of fact, for 
he holds that Balbhaddar Bakhsh separated 
from Suraj Bakhsh and the effect of ihis 
finding of fact would prevent the appeal 
being allowed in any circumstances. Thus, 
if the third Judge found on the point of law 
that the property inherited from Sheo 
Darshan was property to which the doctrine 
of survivorship applies, the appeal could not 
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be allowed on that finding, as there would 
be no majority on a point of fact (on which 
the third Judge gould not express an opinion) 
which would justify reversing the decree 
appealed from. No reference on the point 
of law will accordingly be made, as such 
reference will serve no useful purpose with 
regard to the decision of Appeal No. 30. 

The three appeals are accordingly dismiss- 
ed. In each case the appellant will pay his 
or her own costs and those of the contesting 
respondent or respondents. 


Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civit, Appgat No. 1223 or 1914. 
May 10, 1915. 
Present:—Sir Donald Johnstone, Kr., 
Chief Judge. 

ARJAN SINGH-—PLAINTIFF—Á PPELLANT 
versus 
DARBARA SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Custom. — Adoption— Evidence—Statements in other 
cases, admissibility of—Admission of adoption by 
widow in favour of daughter's son, effect of —Admission 
of adoption by illiterate person, weight of. 

An Appellate Court can rely upon statements mado 
in a separate case and admissible in evidence, 
although not brought on the record of the case 
bofore it, when the record containing the statements 
was in the original Court and wasreferred to in 
the judgment of that Court. [p. 818, col. 2.] 


The use of the words ‘adopted son’ by an illiterate 
villager in statements made by him does not bind 
him when by his conduct and other statements it 
appears that he did not regard the person in respect 
of whom the words were used as bis appointed heir. 
[p. 318, col. 2; p. 314, col. 1.] 


Findings of fact in a caseas to the factum or validity 
of adoption are not evidence ugainst persons who 
were not parties to the case in which the findings 
were given. [p. 314, col. 1.] 


The admission by a widow of the adoption of her 
daughter's son by the widow’s husband is of little 
value to establish theadoption. [p. 814, col.1.] 


Second appeal from the decree of the 


Additional Divisional Judge, Amritsar 
Division, at Gurdaspur, dated the 27th 
February 1914, affirming that of the 


Subordinate Judge, Second Class, Gurdaspur, 
dated the 30th April 1912, dismissing the 
claim. 
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Mr. Santanam, for the Appellant. 

Mr. Abdur Rashid, for the Hon’ble Mr. 
Muhammad Shafi, K. B., for the Respondents. 

JUDGMENT.—In this case Arjan 
Singh, alleging himself to be the adopted 
son of one Karam Singh, brought two 
suits against certain defendants for 
possession of land, on the ground that 
the alienations to those defendants by 
Karam Singh were without consideration or 
necessity and that he (Arjan Singh) as the 
adopted son had a right to contest those 
alienations. 
put in and in one suit ll issues were drawn 
up and in the other 12. Inthe present case, 
however, it will be sufficient if we consider 
only issue No. 4, “Is plaintiff the adopted 
son of Karam Singh?” Both the Courts 
have held to the contrary, i. e., they have 
both held that such an adoption would be 
invalid as being an adoption of a daughter's 
son and they have also held that no real 
adoption took place at all. 


' This is a second appeal and had the 
lower Appellate Court avoided irregularity 
in its proceedings, the appeal would never 
have been admitted at all inasmuch as 
the vital issue aforesaid had been decided 
against the plaintiff as a question of 
fact pure and simple; but the lower 
Appellate Court was guilty of irregularity 
as, in finding itself short of time in the 
' course of the arguments of the defendants- 
respondents, ib gave a fresh date 
directed the respondents to put in written 
arguments. ‘Then by some mistake the 
lower Appellate Court proceeded to 
judgment upon the respondents’ arguments 
before it received the plaintiff's arguments 
per contra. . It is strongly urged in the 
grounds of appeal to this Court that the 
learned Divisional Judge by acting in this 
way has failed to appreciate a good deal 
of the evidence on the record which told 
in favour of plaintiff; and, therefore, it is 
necessary for this Court to consider the 
whole record. It is optional for this 
Court to remand the appeal to the 
lower Appellate Court for  re-decision 
after hearing the arguments, or itself to 
hear the arguments and decide the 
ease. In my opinion the more convenient 
way is the latter. I, therefore, proceed to 
dispose of this question of fact on the 
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merits. It is unnecessary to repeat what: 
the lower Courts have said on the 
question. It will be sufficient if I note 
what pieces of evidence not noticed by 
the lower Appellate Court and supposed 
to be favourable to the plaintif his 
Counsel has been able to point out, and 
then to proceed to see what the correct 
decision should have been. 

The first objection taken by Mr. 
Santanam is that the statements of the 
26th of April 1895 and the 8th of May 
1895 in Ganga Singh’s lambardari case, 
on which reliance has been placed by the 
lower Appellate Court, were never properly 
brought on the record of this case. It seems 
to me that this is incorrect. These records 
were in the first Court and referred to in the 
judgment of that Court and both the Courts 
were justified in looking at those statements 
which are, as the learned Divisional Judge 
has pointed out, strongly in favour of the 
defendants. 

Next, Mr. Santanam attempts to argue 
that Karam Singh was of unsound mind and 
that he never executed the alienations at all. 
Iam wholly unable to find any mention of 
this sort of thing in the plaint and pleadings 
of the first Court, nor was any issue drawn 
of this kind. The extreme length which 
plaintiff went was this that the alienation was 
farzi and bila badal, phrases which simply 
mean that the transactions were not ordinary 
prudent business transactions for adequate 
consideration. 


Again, Mr. Santanam refers to Karam 
Singh’s statement of 22nd of October 1895, 
whereby he wishes to argue that Karam 
Singh never intended to intimate that he had 
not adopted Arjan Singh but merely that 
he did not want mutation of theland made 
in Arjan Singh’s favour during his life-time. 
But it seems to me thatall arguments of 
this kind are rendered non-effective by the 
undoubted fact that more than once Karam 
Singh expressly said that after his own death 
his widow must have the land before Arjan 
Singh. He no doubt wanted his daughter's 
son ultimately to succeed; but it seems to 
me quite clear that the mention of his widow 
as being preferred to Arjan Singh shows 
that he did notin effect intend to adopt 
Arjan Singh. An ignorant man like Karam 
Singh may use the word mutbanna a thousand 
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-timnes.and yet show by w remark of this kind 


-regarding his widow that he did not really .. 


¿intend to adopt in the proper sense of, the word. 
<Next Mr: Santanam points to the patwdrv's 
hgosnameha of 1889° and taa statementiof 


Karam: Singh in; the:presence.of. collaterals . . 
Lon the = 15th "of. August 1894 that. Arjan . . 


:Singh had ‘been adopted by Karam Singh. 


These instances also are fully discounted by S 


be remarks made above. 


. Further, reliance is placed by Mr: Bautscdm $ 


voia judgment, dated:the 3rd of August 1910, 
«bythe Divisional Court, Amritsar, in Civil 
2'Appeal No. 847 of 1910, between Lachhman 
~Singh.and Arjan Singh in which there isa 


e finding that Arjan Singh was the. adoptéd | 


“on of Karam Singh. Lachman Singh i is no 
wsparty to the present case and lam wholly ; 
¿unable to see how that finding can have any 
Pyelevaney here. When asked under what . 


«section of the Indian Evidence-Act the judg- ` . 
ament is relevant, Mr. Santaram pointsito ; 


section 43 coupled with section 11, but Tam 
«quite unable to see how the. circumstance 
{that the factum of the adoption of Arjan ` 
Singh was in that case found ‘proved, makes 


itin the proper sense of the phrase- “highly `~ 


z probable" that Arjan ‘Singh really was 
: adopted by Karam Singh. It is contrary to 
, all the principles of evidence. thata party 
e should. find held up against himin Court 
ia decision ina case in.which he had: no part, 
. Lastly, Mr. Santanam says that Musammat 
. Bhagbhari, widow of Karam Singh, admits 
the adoption of Arjan Singh and: says that 
,her own possession is permissive. No argu- 
"ment is necessary to show how utterly 
‘valueless an admission ‘of this kind on her 
i x part is. Arjan Singh is her daughter’ s son, 
3 ‘and, of course, "she wants to defeat the 
“collaterals or the alienees, as the case may 
"be;, and, therefore, no weight whatever can be 
~ attached to her statement. 
‘On the whole, then, looking at the whòle 
«of. the evidence as discussed in the judgments 
of. , the. lọwer Courts and those pieces of ' 
evidence upon which special reliance is placed 
"by Mr.. Santanam, my opinion is that ‘ 
* the adoption is not proved, in fact my strong 
i opinion is that Karam Singh never adopted ' 
‘Arjan Singh at all. Therefore the appeals 
-are dismissed with costs. JE 
£ Appeal dismissed.- 
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OUDH: JUDICIAL COMMISSIONER'S 


. $4 COURT. >. 
‘Gauge Omu, APPEAL No. prd ‘OF 1913 "i 
C ey. July 6,1918.:. C1. 3» 


i 3,’ Present My, Stuart, Aad! Q. ^7 «d 
. MİRZA. YAR ALI BEG Poarnriar ie 
. APPELLANT ia 
- verSu$-. ` HO ax i 
Mer DANISH ALI AND OTHERS = ts 
: - DEFENDANTS—RESPONDENTS,  .: 7. 
Limitation Act (IX of 1908), Sch. I, Art. Ldap. 
` pligability of. . 
t` Atticle 184, Schedule-I, of the ‘Limitation’ Ant Bis 
“mo effect-where a mortgagee transfers his rights’ as 
‘such, but has effect only where he non “to 
_ transfor proprietary rights. [p. 314, col. 2.] 


Appeal from the decree of the 'Supordi- 
nate Judge, Bara. Banki, dated the -30th 
: June. 1913, upholding that ‘of the Muniif, 
' Fatehpur; dated 28th Februaty 1913. - 


TN as 


Syed! katur mad, for the Appellants’ 


” Pandit Gokaran Nath Misra "and Saba 
. Bisheshwar Nath Srivastava; for.’ os 
ents Nos. 1 to, 4. S eso 


' JUDGMENT. — This is a anih ‘for roden: 
“tion of certain property which, the plaintiff 
: _ Stated, had been mortgaged with possession 
‘by “his alleged father Mirza Qurban Ali, Beg. 
' The Courts below dismissed. the suit on. two 
“grounds. The first ground was that the pro- 
“perty transferred by this deed. of mortgage 
"had béen subsequently transferred by.. the 
“mortgagee ‘for valuable consideration on the 
24th March 1888 and that the suit was.thus 
barred by the provisions of Article, 134. of 
‘the lst Schedule, Act IX of 1908. <The 
“second point was that the plaintiff was not 
“the son of the mortgagor, and that he WAS 
, not his suecessor-in-interest. ` T 


With regard to the first point the leárned 
Counsel for the appellant has pointed- out 
: Tightly that Article 134 would have no effect 
in event of. an assignment of the ::mort- 
-gagee's rights and would only have’ ‘éffect 
¿if the mortgagee had purported to transfer 
„proprietary vights. The deed of transfer 
;is onthe record. It isa deed of sale, dated 
(24th March 1888, by Ramzan Ali, the- mort- 
gagee, in favour of Wajid Ali. It affeets 
.6 bighas kham which was the area origi- 
. nally mortgaged. There has been some dis- 
ceussion, ii this Court as to. the interprota- 


e 
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-tiotof “the“terms bithe desi. .I Bud that Point, i. direst’ tha&-he pay-his own costs 


the terms of the deed aresto-the effect that 
the transferor, purports to transfer proprie- 
tary' rights. He asserts that he is the'mort- 
gagee of. the '6 .bighas kham in question, and 


-that the mortgagor has given him: a-fur- 


ther right of proprietorship.. .He.sets up a 
title as mortgagee and-.a title.as transferee 


. by. gift to: the right of equity: of: redemption. 


He thus- sets up a title as owner, and if 
is the title as owner which he transferred 
io, Wajid Ali. This is thus a transfer of 


_ proprietary rights by. a mortgagee for valu- 
. able, consideration, and Article 134 has force, 


and the suit. is time- barred. 


aim - With. regard to the scond Doat the: N 


veision; of the Courts below. to the effect that 


the plaintiff-appellant is not the successor- 
in-inferest/ of the original .mortgagor is on 


‘the face :of it & decision on a ‘point of fact. 


The-learned Counsel -for .the appellant has, 


-hosreyer, suggested that~ his client has: been 


prejudiced by an improper’ .refusal to-allow 
him to produce evidencé that he. had.:~ 
legal right to.produce. .I have:gone into-the 
proceédings and I. am. satisfied" that -the 
léarneda Munsif did not refuse to allow the 
plaintiff to.do anything that he. was legally 
entitlad’ to:do. The learned íMunsif.áppears 
ko, have exercised..exceptional leniency * to- 
twards the plaintiff-appellant, and if:his-:go- 
tion with regard to the admission of-evidence 
«were to. be criticised,..it. might be possible 
to record upon.4t the finding that he allowed 
the, plaintiff-appellant to -do-.a. great’ deal 
mare. than he was legally.entitled*to do.-The 
plaintiff-appellant.so far from having a-griev- 


-ance appears to me to: have > received::-un- 


-that the finding: of the. Courts . 


e at. A 


! 'Oóunsel 


merited smdulgence: in. his..condact ‘of: the 
‘ease... ‘Therefore, I see:no.reason-.to:decide 
below on 
‘this Bn of fact has. bean: pom aù- 

AE 


The + learned 
on both sides agtee’ ‘that a, Bum 
‘of Rs. 26 “has been awarded to thé contest 
ng Yespondents as costs’ in exceès. The 
‘amount. of costs ‘of “the Munsif’s Court? “will 
‘accordingly be reduced by' Rs. 267.7795 5 


T Subject to this modification the. appeal 
is, dismissed. As the appellant has. failed 
upon: practically every. point and has. only 


“One ital rout. remain: 


': pucégedèd: upon: a..trifling and -unimportant 


; "custom; proof-of. 


of this appeal and those of - the contesting 
respondents. =. 
i Appeal dismissed. 


PUNJAB CHIEF COURT. 

, First Crvin APPRAL NO. 580 c OF 1910. 
a: ^. ; May 5, 1915. : su. 
Prei —Mr. Justice Rattigan and `; dc 

^-^ Mr. Justice Leslie Jones. j 
BUDHU RA. M AND OTHERS —DEFENDANTS-— 
3 ` APPELLANTS 
. versus E d 


MUHAMMAD. DIN AND ANOTHER—— D 


PrAINTIFFS— RESPONDENTS. 

Custom—Alienation by father—Suecession—Hindw 
ILaw,— Mitakshara— Adoption.;of custam in‘somé matters, 
«effect. of—Ancestral property—Property., acquired, 
‘income of ancestral pr operty—Pr esumption—Righ fit i 
Sy didl 
gt xi 4 

- The: Aroras..0f Mauza: Vidor, “Dora Ghazi’ Khan 
"District; are generally governed by Hindu Lay, but 
‘they have adopted the rule observed by their dgricul- 
“tural neighbours which gives'a father the ordisisty 
estato for life enjoyed by an agricultural proprietar 
zin the Province, but it is not proved that, they , have 
‘still farther. departedfrom Hindu Law by adopting 
any other agricultural custom or ideas aud in “parti- 
“gular it is not proved that a father has the--pbowar 
to disinherit any of his sons in respect of ancestral 
‘property. [p. 318, col. 2.] 

Property’ aéquirod from the income of ipis 
property is-ancestral property according to’ Hindu 
‘Law., [p.-319, col. 1] Du 

Where a Hindu „governed by the Mitakshara’ system. 
is found in possession of immoveable property, , of 
which a partis ancestral, the presumption ^s = thet 
‘the other part is either ancestral property or-was 
‘acquired from the proceeds of the ancestral UH. 
jn his-possession. [p. 319, col. 2] « 

Among Aroras of Mauza Vidor a` clainy, 
‘grandson to succeed to a share in the property I» 
grandfather along with his father is untenablé, . T. 
:820, col. 1.] 


^. First appeal. from the decree. of the: Const 
-of the District Judge, Dera.: Ghazi `:Khan, 
dated the 26th Saran 1913, decreeing plaint- 
alffs’? claim. ` -aai a 
Mehta Bahadur Ohand, for the Hon'bleir, 
-Shadi Lal, R. B., for the Appellants. ~ 
«<. The-Hon’ble Mr. Muhammad. Shafi. d Bi, 
zMr. Badr-ud-din Kureshi, for Mr. Harris; and 
‘Pir Taj Din, for Mr. Jalal-ud-din, fon ilie 
Respondents, "to 
: JUDGMENT.—The parties ` are. yee 
residing in:Mauga Vidor in the Dera Ghazi 
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Khan District and the following table gives 
their relationship inter se. 


PURSU, 


f EUM 
Gonda Ram. sie 


Dasu, 





! | 
Mahomed Ahmad Din, Budhu Ram, Dharmun Ram, 


Din, plaintiff plaintiff defendant ^ defendant 
No. 1, No. 2. No. 1. No. 2. 
| 
Lokhi Ram, Daulat Ram, Kalu, 
defendant No. 2. defendant No. 4. alive but 


not a party.] 


Gonda Ram left several descendants, but in 
this suit we are concerned merely with the 
property left by Dasu, the father of the 
plaintiffs and defendants Nos. 1 and 2, and 
grandfather of defendants Nos. 3 and 4 
The present suit was instituted on the 8th 
August 1908 and the plaint as amended runs 
as follows:— 


“1, Dasu Ram, caste Kautror, resident of 
Vidor, was the father of the plaintiffs and 
ihe defendants Nos. l and 2 and grandfather 
of defendants Nos. 3 and 4. Defendants Nos. 
3 and 4 are the sons of plaintiff No. 1. 

2. On the 3rd September 1903 Dasu Ram 
died leaving his four sons, namely, the 
plaintiffs and defendants Nos. land 2as his 
successors, 

3. Dasu Ram died, leaving behind him his 
large ancestral property consisting of houses 
and land, owned, mortgaged, sub-mortgaged, 
and free from mortgage, the debts due to him, 
and the moveable property. 

4. More than 22 years ago plaintiff No. 2 
embraced Islam in the life-time of Dasu Ram, 
and took his residence in a separate house 
from him on account of his changing religion. 
On the 8th February 1593 Dasu Ram, in 
order to avoid future disputes, executed a 
Will by which he maintained the rights of 
inheritance of plaintiff No: 2 in the entire 
property and agreed to construct new houses 
for him in lien of the share of the house 
occupied by him (as shown in list No. 2) 
with his (plaintiff No. 2’s) consent. Accord- 
ingly, Dasu Ram had the house (as entered in 
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list No. 2, attached to the petition of plaint) 
constructed for hjm. 


5. In 1895 plaintiff No. 1 also turned a 
Musalman. But Dasu Ram did not object 
even to plaintiff No. 2’s (1's) right of inberit- 
ance nor could he do so, as the property 
was ancestral, Qn the other hand, he con- 
tinued to give maintenance of every sort to 
both the plaintiffs. But the defendants, were 
displeased with them on account of their 
changing religion. 


6. In 1903 Dasu Ram, who was very old 
and was not in possession of his right senses 
being 95 years of age, became seriously illand 
remained ill for a considerable time. The 
defendants attended him during his illness 
and exercised influence of every sort over 
him. 

7. The defendants having taken undue 
advantage (of Dasu Ram's illness) and 
having colluded with one another, secured an 
unregistered fictitious Will from him (while 
he was senseless) by exercise of undue pressure 
on the 2nd September 1903, i.e, one day 
before his death, in order to unlawfully 
deprive the plaintiffs of the inheritance. 
In fact Dasu Ram did nof execute this Will, 
and as the property was ancestral he had no 
right to deprive the plaintiffs of the inherit- 
ance. Thus, for the above reasons the Will 
dated the 2nd September 1903 is null and 
void, and the plaintiffs are not bound by it. 

8. After the death of  Dasu Ram the 
defendants forcibly took possession of the 
house and landed property, as entered in 
part (a) of the claim, as wellas the papers 
relating to debis due to him and cattle, as 
shown in part (a) of the claim. They do 
not deliver possession of half share of the 
said property and also deny the right of 
the plaintiffs to half share of the estate 
mentioned above, as entered in part (b) of 
the claim, as well as their right of the 
ownership of the houses, entered in list 
No. 2, held by them and built by Dasu Ram 
for them in lieu of the houses (entered in 
list No. 3) occupied by the defendants. 
The plaintiffs, therefore, pray that a decree 
for possession of half share of the estate, 
entered in part (a) of the claim and for 
declaration of rights, in respect of the 
property entered in part (b) of the claim 
and also for declaration of rights in respect 
of the entire houses entered in part (c) of 


Vol, XXXI] 
BUDHU RAM 2, MUCHAXMADD DIN.. 


the claim may be passed in their favour. 
If the defendants agree toe give possession 
of half share cf the houses fas shown “in list 
No. 3 attached) occupied by them to the 
plaintiffs, they can take possession of the 


house (as shown in list No. 2) occupied by - 


the plaintiffs. The plaintiffs are prepared 
to give half share of the lands (as entered 
in list No. 2) occupied by them to the defend- 
ants, in case the latter (defendants) should 
deliver possession of one-half share of the 
remaining property in question to the 
former (plaintiffs).” 

Defendants filed a joint written statement 
in reply tothe plaint and in it raised a 
number of pleas that are not now material 
(see pages 290-293). The District Judge's 
summary of their pleas is given at the top 
of page 330 and fairly represents the gist of 
their answers to the plaintiffs’ claim. Upon 
these pleadings, the following issues were 
framed: : 

1. Whether Dasu Ram executed a Will, 
dated 2nd September 1903, without exercise 
of force or fraud, in full possession of his 
senses? 

2. Whether the property in suit was 
ancestral or acquired from the income 
of ancestral property; and, if so, to what 
extent? 

3. Whether parties are bound by Hindu 
Law or by custom? 

4, In either case, whether ancestral or self- 
acquired, whether Dasu had power to alienate 
it without the consent of all his sons? 

5. Whether plaintiffs are estopped from 
suing by their conduct? 

6. If (4) be proved, whether the alienation 
of 19th September 1902 was fictitious and 
whether Dasu Ram remained in possession 
up to his death? 

The trial was somewhat protracted, but 
on the 26th March 1910 the District Judge 
delivered judgment in plaintiffs’ fayour and 
decreed their suits with costs. His findings 
on the issues were as follows:— 


(1). Issue No. 1—That in executing the 
Will of the 2nd September 1903, the testator, 
Dasu, had not a disposing mind, his mental 
capacity being affected by reason of age, 
illness, and bodily disease, was not a free 
agent and had no intention to deprive 
plaintiffs, or either of them, of rights of in- 
heritance; 
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(2) Issue No. 2—That the property left by 
Dasu was either ancestral or {acquired from 
the income of ancestral property and as 
Such ancestral for the purposes of the present 
suit; 

(3) Issue No. 3—That Dasu was governed 
by the rules of Hindu Law 2nd not by .those 
of agricultural custom; 

(4) Issue No. 4—That it was admitted 
that if the property was ancestral, it could 
not be alienated by Dasu to the prejudice of 
plaintiffs; 

(5) Issue No. 5—That no estoppel had 
been established ; 

(6) Issue No. 6—That the gift of 19th 
September 1902 of Ẹths of the land in Mauza 
Vidor by Dasu in favour of defendant 
No. 3 was intended to be merely nominal 
and that  Dasu continued to act as 
owner of the said land up to [the date of his 
death. 

Defendants have appealed to this Court 
from the decree of the District Judge and. 
their grounds of appeal are set forth fat 
page 362. In view ofa very belated argu- 
ment addressed tous, to which we shall 
presently refer, it is necessary to keep in 
mind the fact that defendants in those 
grounds do not allege that even upon the 
findings of the District Judge, the decree 
passed by the District Judge is erroneous 
from the point of view of strict Hindu Law. 
The first two questions as argued before us 
were (1) whether the land in suit is ances- 
tral or acquired property; and (2) whether 
Dasu was governed by Hindu Law or by 
custom. As an afterthought, Mr. Bahadur 
Chand argued that even if both these 
questions were answered adversely to hig 
clients, plaintiffs could not claim more than 
their respective shares as ascertained at 
the time when (some time about 1886) 
Ahamad Din, plaintiff No. 2, became a 
convert to Muhammadanism and thereby 
caused a disruption of the joint Hindu 
family as it previously existed and that in 
any event plaintiff No. 1 was not entitled, in 
the presence of hissons (defendants Nos. 3 
and 4and Kalu), to more than ith of the share 
(itself ith) which would have fallen to him 
had the family continued joint and undivided 
up to the date of Dasu’s death, 


These ingenious contentions were not 
urged in the Court below, nor are they covered 
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by güy of the grounds of appeal, and on that 
ground: alone should, we think, be ruled out 
G£:consideration at this late stage. Obviously 
ifwexhad to consider them, a further lengthy 
inquiry would be necessary (probably entail- 
inprgreat expense and delay and resulting 
infrüctuously) inorder to ascertain; if possible’ 
what the exact shares of the various members: 
ofihefamily would have -been in the year 
1886 when Ahmad Din became a Mussalman. 
In view, however, of the way in which we look 
at this case, we do not find it necessary to: 
protract stil further a litigation that has 
been going on now for about seven years 
ard .hàs obviously . not tended to allay 
embittered feelings between not only brothers 
but-also a father and his sons. The parties; 
ås wø have remarked above, are Aroras and 
in:the ordinary way would be presumed to. 
be governed in all matters connected with 
alienation of land and succession to property: 
by: the-principles of Hindu Law. On the 
other hand. they have for sometime past been 
living:in a village surrounded by members of 
an-agricultural tribe and it may well be that 
j4@:some.respects they have assimilated their 
Hindu ideas to the customs of their neigh- 
bouts. : We have.now to see how far it is 
established :that they have adopted such 
customs and in.order to decide this point, we 
areon safe ground when we confine ourselves 
tothe actual and admitted facts. We start 
then: with the hypothesis that the succession 
to«Dasu's property will depend on the law (in 
whith term is included custom) to which 
Dasu was subject. As a Hindu Arora he 
would presumably be governed by Hindu Law 
but it is, of course, open to defendants to show 
that in particular-matters he and the other 
Aroras of Mauza Vidor had adopted customary 
rules obtaining among their neighbours, and 
ifthis is established, it is to the latter rules. 
and. not to the Hindu Law that we must look 
wher a question relating to any such- 
particular matter has to be decided. On the: 
other hand, we must take it that if it'is not 
proyed- that Dasu and members of his tribe: 
ving im-the village (or possibly even in: 
other villages in the district) observed a rule 
af.customary law in respect of a particular 
matter, that as regards that particular 
matter he and they must be held bound by. 
the principles of their personal law, in their 
case Hindu Law [See Daya | Ram v. Sohel. 
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Singh (1)]. Now keeping these principles in: 
mind, we find tha? the position of Dasu, as: 
the present owner in possession of property, 
was very far from being that of the -strict - 
Hindu governed by the Mitakshara Law. It: 
‘is admitted now, and has been fully proved,:’ 
that a considerable. part of the property in’: 
Dasu’s possession was ancestral, and, there- 
fore, to the extent of this property, at- all.’ 
events, defendants (if not plaintiffs). would: 
have been co-sharers with Dasu and have:; 
had vested interest in it. But ‘judging. 
by the pleadings of both plaintiffs and. 
defendants, it is common ground that Dasu 
during his life-time was in sole ownership: of ` 
the property as a whole, including that part: 
of it that is admittedly ancestral and it zis? 
nowhere suggested by either party that Dasu . 
was merely the managing member of. the - 
family or that any of his sons or ‘grandsons’: 
had vested- interests in the property. In: 
these circumstances we are fairly entitled. to"! 
assume that the parties’ family has so far 
departed from. the tenets of Hindu. Law^ 
as to adopt the customary rule that. a 
is the owner of the: 
property, with such limits to ‘his:rights of 
ownership as custom may prescribe. ‘To this 
extent we accept defendants’ contentions. 
But they ask us to go still further. and. 
to hold that the family has not only adopted 
that rule of customary law, a rule which ` 
is of almost universal prevalence among agri- 
cultural tribes, but has also adopted the: 
very unusual rule which sometimes, though 
rarely, obtains among agricultural tribes and 
gives a father the right. either to disinherit a . 
son from succession to ancestral property or, 
at all events, to distribute such property. 
unequally among his sons, As to this we: 
are unable to agree with Mr. Bahadur Chand’. 
that defendants have proved their case. The 
riwaj-t-am upon which they rely (see - pages: 
221-223) fails to carry conviction to our 
minds. Propositions of a startling. character 
are propounded in the most general termsand 
no details are given as to the persons respon- 
sible for the questions put to them, while the. 
instances adduced in support of the’ pro-. 
positions are open to the objection that 
material particulars by. which their value. 
could. be tested.are wholly wanting. Tor’ 


'(1) 110 P. R. 1906; 31 P. L. R. 1907 (F. BJ); 59 P.. 
W. R. 1907. : 
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example, at page 221, weare not told whether 
Hardas Mal was an Arora, nof, do we know. 
whether he or, Lalu Mal had any sons or 
whether ‘the gifts in question were made 
With: or without their consent. So again, 
at page 222, the nature of the property left’ 
by: Raman Mali is not stated, and if -it- was. 
agquired property, the instance is irrelevant. 
The like remark applies to the instance at’ 
page :223. Furthermore, . had there . been’ 
really relevant instances, it is hardly possible; 
that .they would have been unknown to the 
five ‘witnesses called by defendants to support, 
their eases (see pages 308-309). These, 
witnesses practically, admit that the case of a. 
fathür excluding a sonfromashareinancestral: 
property is unknown, and the only instance, 
sore of them can cite (that of Paira Ram) 
occurred many years agoand no details are; 
givén,:or - apparently are known; about it, 

So, again, as regards the contention that. 
the: parties have. adopted the customary 
rub. which (differing from the Hindu law) 
regdtrds.-a property bought with the profits 
om income of ancestral property as acquir-. 
ed «property [see Haidar Khan v. Jahan, 
Khan (2); Ampa: Ishar Kuar v. Raja, 
Singh, (3). J 

(fAccording to the personal law of. .the, 
parties such property would be ancestral. 
property [see Lal Bahadur v. Kanhaiya. Lal, 
(4), a-proposition which is, not :contested.. 
A&idefendants have entirely failed to prove 
that their family observes the rule of cus-. 
tomary law in this particular, we must. 
assume that the rule of Hindu Law applies 
and-that all property purchased by Dasu 
from :the profits or income of his ancestral 
property became #ngeiral property in his 
hands. 

X Défendants at frst strictly ‘denied that 
any part of the property in Dasu’s hands 
was 'ancéstral but their- - position ‘was 
hopélessly untenable and: it is now conceded 
that all the land. in Mauza Gadai: and the: 
tWb bands in Mauza Vidor- Taibwala and 
Sanghewala are unquestionably - ancestral, 


2) 65 P. L. R. 1902; 60.2. R: 190. ' : 
2 (8). 9 Ind: Cas. 608; 94 P. L. R. 1911; 29 P. R. oii; 
124 P. W. R. 1911. i 
(4) 29 A. 244 at p. 246; 9 Bom. L. B. 597; 4 A: D? 
J. 297; 110. W.N. 417; 5 O.L. J. 340; 34 I A. 65 
(P. 0.); 2 M. D. T. 147; 17 M. L J. 228. 
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Phe question of the nature of the property: 
is. discussed ‘at: some length by the Districts 
Judge in his judgment (pages 331-332) and» 
he..gives good reasons for his conclusions; 
that Dasu must have inherited @ large! 
landed estate; and that his entire “property? 
was’ either ancestral” or acquired from the; 
income of “ancestral property.” There is. 
the: highest authority for the proposition that: 
where a Hindu, governed by the Mitakshara: 
system, -is found in possession of immoyeable' 
property, of which a part at all events is-. 
ancestral, the presumption is that the other: 
parteither.is ancestral property or wasacquired: 
from the proceeds of the nucleus of the: 
ancestral property in his possession. ‘As 
observed by their Lordships of the Privy; 
Council in Lal Bahadur’s case (4), "It isq 
established that there was a considerable: 
nucleus of ancestral property in his hands 
after the partition. The onus was, therefore,: 
on the respondent to prove that his subse»: 
quently acquired property was his separate: 
estate.’ In the present case, asthe District 
Judge points out, defendants have failed to. 
prove that Dasu had sources of income: 
apart from his ancestral property. He was. 
a” lambardar, but we do not know what 
income he derived from that office and iti 
could mot have been large, while defendants- 
ave ‘not attempted to show that he made: 
ang considerable profit out of the business. 
which he is alleged to have done as Mukh- 
tar for one Miran Bakhsh Machht. Im 
the’ circumstances we do not consider that 
defendants have succeeded in discharging 
the onus that was upon them and we must 
accordingly hold that whatever landed property 
Dasu acquired (if indeed he acquired any 
at all), was so acquired from the proceeds 
of ancestral property. As such it would 
itself admittedly be ancestral property for 
the purposes and in the eye of Hindu Law 
and- inalienable without the consent of Dasu’s 
sons, if Dasu and -hbis family are governed 
(aswe hold they are) in such matters by 
Hindu Law. The result then of our findings’ 
is as follows:—Dasu and his family being 
Aroras are generally governed by Hindu 
law; but -they have adopted the rule observ- 
ed by their agricultural neighbours which 
gave the father the ordinary estate for life 
enjoyed by an agricultural proprietor’: in 
this province; | Dana undoubtedly : so held 
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the property and his conduct as well as 
that of plaintiffs and defendants prove con- 
elusively that to this extent the principles 
of Hindu Law have been departed from; 
but defendants have not shown that their 
family or their tribe has still further 
departed from Hindu Law by adopting any 
other agricultural custom or ideas and in 
particular, they have failed to prove that 
Dasu had, by well-recognised custom ob- 
taining among them, the power to disinherit 
any of his sons in respect of ancestral 
property, the entire property left by Dasu 
must be regarded as ancestral, and as if 
is not contended and could not be contended 
that plaintiffs by their conversion to Muham- 
madanism forfeited their rights in ancestral 
property plaintiffs are entitled to succeed 
thereto equally with defendants Nos. 2 and 3. 
As regards the claims of defendants Nos. 3 
and 4, the sons of plaintiff No.1, to suc- 
ceed with their father to a ith share, we 
need say no more than thatthe claim fails 
once it is established that the family have 
adopted the customary rule which gives 
the succession to the father for his life. 
Just as Dasu held the property for his life 
though he had four sons living, so plaint 
iff No. 1 would be entitled to hold his 
share of the ancestral property for life 
despite the presence of his sons. As we 
hold that Dasu was not competent to alien- 
ate the property, we do not find it necessary 
to discuss the genuineness or validity of 
the Will or of the gift of the i9th Sep- 
tember 1902. 

The appeal fails and is dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Crvu Revision Petition No. 204 or 1915. 
November 2, 1915. 

Present; —Mr. Justice Kumaraswami Sastri, 
Sri SRINGERI MUTT SRI JAGATH GU RU 
CHANDRA SEKHARA BHARATHI 
SWAMIGAL, sy AGENT, 
SUBRAMANIA JOSHIER—Puatntirr— 

` PETITIONER 
` versus g 
KOMARASAMI GOUNDAN AND OTHERS— 
CouxTER-PETITIONERS— RESPONDENTS. 
Govil Procedure Code (Act V of 1908), O. I, r. 10, 


O. XXII, v. 4,—Application to bring on record legal 
representative of deceascd defendant in his individüal 
capacity, maintainability of. 

An application made to implead as parties to a 
suit the legal representatives of a deceased defendant 
(wrongly impleaded as such) in their individual 
capacity and not as such legal representatives is 
within the purview of Order I, rule 10, of the Code 
of Civil Procedure. The fact that such application 
was once made under Order XXII, rule 4, and rejected, 
does not bar an application made under Order 1, 
rule 10. 

Veerappa Chetty v. Tindal Ponnen, 81 M. £6; 17 M. L, 
J. 653; 3 M. L. T. 12, referred to. 


Petition, under section 115 of Act V of 
1908 and section 15 of the Charter Act, 
praying the High Court to revise the order 
of the Court of the District Mursif of 
Erode, in Interlocutory Appeal No. 1989 of 
1914, in Original Suit No. £45 of 1914. 

Mr. T. M. Krishnaswami Ariyar, for the. 
Petitioner. 

Mr. K. S. Ganapathi Atyar, for the Re- 
spondents. s 

JUDGMENT.—The District Munsif was. 
wrong in holding that the application, under 
Order I, rule 10 of the Code of Civil Pro- . 
cedure, is not maintainable because a pre- 
vious application under Order. XXII, rule 4,: 
was rejected. It is unnecessary to decide 
in this petition whether the principle enun- 
ciated in Veerappa Chetty v. Tindal Ponnen (1) 
applies where there are more than one 
defendants. ‘There is nothing to prevent the 
petitioner to seek to add as parties persons: 
who claim a derivative title from a defend- 
ant already on record, where such persons 
are in possession and claim hostilely to 
the plaintiff, I do not see any grounds. 
for refusing to add them as parties. Order 
I, rule 10, applies to such cases and.the 
mere fact that they are the legal represen- 
tatives of a person who died before the. 
institution of the suit and who was wrongly 
impleaded as defendant does not affect the. 
question, where they are sought to be 
impleaded in their individual capacity and 
not as legal representatives. I allow the 
petition and setting aside the order of the 
District Munsif direct that the parties 
named in the petition be added as defend- 
ants. They will, of course, be entitled to 
raise any pleas as to limitation. 

The respondents will pay the petitioner’s 
costs. : B 


Petition allowed. 
(1) 81 M, 86; Iv M. L. J. 0014 9 M. L. T. 12. 
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EMPEROR V, TILAK, 
D 


OUDH JUDICIAL COMMISSIONER’S 
COURT. e 
CRIMINAL APPEAL No. 167 or 1915. 
y June 21, 1915. 
` Present:—Mr. Lindsay, J. C., and 
. Mr. Kanhaiya Lal, A. J. C. 
EMPEROR—Prosecoror — ÀPPRLLANT 
i versus | 
TILAK—<Accosep — RESPONDENT. 

Evidence Act (I of 1872), ss. 24, 27—Information 
given- by accused to Police officer on threat, ade 
missibility of —Confession, retracted, disagreeing with 
other evidence in case, effect of. 

The fact that a Police officer got by means ofa 
threat an information from a prisoneras to a cir- 
cumstance incriminating the latter, does not render 
that information inadmissible in evidence. [p. 325, 
col. 2.] * ~ 

An accused’s 
and.not tallying with the other evidenco in the case, 


cannot be pressed as strong evidence against him, 
[p. 326, col. 1.] 


Appeal against the order of the Sessions 
Judge, Sitapur, dated the 12th March. 1915. 


"The Government Pleader, for the Crown. 
` Pandit Harkaran Nath Misra, for the 
Accused. 


- JÜDGMENT.—This is an appeal by 
the Local Government against an order 
of the Sessions Judge of Sitapur-by which 
he directed the acquittal of the respondent 
Tilak, a carpenter youth aged about 20 
years, who was tried on a charge of having 
murdered a little boy, Maiku Chamar, on 
the 12th January 1915. 


. The deceased lad whose age was about 
eleven years lived in the village of Ushraf- 
nagar with his maternal’ uncle Moti 
Qhamar. On the day of the boy's disap- 
pearance, a Tuesday, Moti had gone off on 
business to another village. He returned 
in the afternoon and ascertained that the 
boy was missing. He began a search for 


him and went in the first instance to 
Niraipurwa about six miles away, where 
the boy’s father Bhawani lives. He thought, 


naturally, that the child might have gcne 
to see his father, but he found that this 
was not so and: came back to his village 
in the same night. He resumed the search 
next day (18th January) aud in the evening 
learnt from some Chamar women that they 
had noticed jackals and vultures coming 
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‘nothing except two 
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out of an arhar field, The women took 
Moti in the field. They went in and 
found the corpse.of the boy Maiku, which 
had been partly devoured by wild animals, 
There was a jacket on the body and an 
angauchha round ‘the waist and near by 
were found the boy's čap and pichhaura. A 
khurpa and a basket, in which was some 
cut grass, were also found. z 

. The body was identified as that of the 
boy Maiku and his uncle identified the 
basket and khurpa as his own property, 
and there can be no doubt whatever that 
just before the boy was put to death he had 
been gathering grass. The child was in the 
habit of wearing a pair of bangles. These 
articles were missing from the body when 
it was discovered, 


After the body had been found, Moti 
left it in charge of some of the village 
people and went .off to the Police station to 
make a report. Before he went there 
he had ascertained that on the day he 
disappeared Maiku had been in the company 
of two little boys, Madari Chamar (age 12) 
and Jailal or Jialal Pasi (age 11), and 
this fact was mentioned in the report 
which Moti made at the Police station at 
midnight on the 13th January. In the 
concluding portion of the report Moti 
stated that he had a strong suspicion that 


Maiku had been murdered by Tilak 
carpenter; and as a reason for that 
suspicion he gave the fact that he and 


Tilak were at enmity. 


The thanadar being away at the time 
the report was received, the Head moharrir, 
Kashi Prasad, went to the scene of the 
crime where he arrived at four in the 


- morning. He inspected the body and found 


a mark of blood on the ground at a 
distance of a few paces. Kashi Prasad 
held an inquest and sent the body away 
for post mortem examination. After this 
he searched the accused’s house and found 
dhoties, of which he 
took possession. Kashi Prasad states in 
his evidence that there were no bangles 
on the body, whenhe found it. The Sub- 
Inspector, Akbar Husain, arrived at 2 in 
the afternoon of the 14th January and 
within a couple of hours of his arrival 
the bangles of the deceased boy Maiku 
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were recovered. They were found in con- 
Sequence of information given by the 
accused himself, who took the Police officer 
and a number of witnesses into a cow-house 
on his: premises. "The accused dug up 
the floor (with his fingers according to 
the statement of one witness) and produced 
a small box (dibiya). Inside this box 
were the bangles. As to the identity of 
these ornaments we have upon, record the 
statement of a sonar named Chaudhri (P. 
W.No. 16). He swears that he had made 
ihe ornaments to the order of Puran 
Chamar, the boy’s maternal grandfather, 
and that they were made for the boy 
Maiku. 


The accused was taken into the custody 
and next day he appeared before a First 
Class Magistrate, P. Sri Nath Deo, to 
whom he made a statement. Before the 
statement was recorded, the Magistrate 
cautioned the prisoner and advised him to 
say nothing unless he chose to do so of 
his own free will. The accused then said 
that he had killed the boy Maiku, He 
said he had murdered him ont of enmity 
on account of a quarrel he had with the 
boy’s uncle, who had refused to pay him 
the full price of a plough he made. He 
described the manner of the murder, which 
he said he committed before noon. He 
had found the boy scraping grass and the 
latter had asked him to go with him. The 
accused explained that he was going to 
cut grass too. He says he refused to let 
the boy come, whereupon the latter gave 
him abuse. Accused said he then struck 
the boy four blows with khurpa, The first 
two he struck on the lIad’s chest. He 
gave him two more after he fell to the 
ground. He stated that he remained on 
the spot till the boy died and then he 
went home. 

With regard to the cause of death we 
have the evidence of the Medical officer 
who made the post mortem examination. 
«The body had been consumed by animals 
to a large extent and the witness was not able 
to give any definite opinion as to the cause 
of death. ‘But there was an extensive 
fracture of the skull, five inches in length, 
an injury sufficient to cause death, and 
there can be little doubt that the boy 
was struck on the skull and died of the 
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injury so received. To come now to an 
examination of the important evidence in 
the case, we shall first consider the state- 
ments of the witnesses, who were called to 
prove that the prisoner was with the 
deceased boy on the day hé disappeared. 
Those witnesses are the two little boys, 
Madari and Jailal, and they both tell the 
same story. They say that they and the 
lad Madari were all grabbling grass 
together on the edge of a field when the 
accused Tilak passed by. This was in the. 
afternoon; one of the boys says it was 
not long before sunset. They say that. 
Tilak called to Maiku and asked him to 
come along, saying that he would find good. 
grass for him. Maiku got up and went- 
off with the accused and that is the last 
they saw of him. Both these lads admit, 
that they said nothing -about this, until 
after the dead body had been found. 
Madari says he then told Moti of this 
incident. Jailal says he told nobody until 
the £hanadar came to the village. A 
woman named Jaikora was also called as 
a witness in this connection; but she went 
back on the statement she had made to 
the Committing Magistrate, and although 
she subsequently reverted to her earlier : 
story, the Judge was of opinion, and we 
think rightly, that she was an unreliable . 
witness. Her statement may be left out of, 
account. 2 4 

Some corroboration of the boys’ story 
was given in the statement of Musanmat 
Makko, the grandmother of Maiku, though 
her story has an uncertain note about ib. 
She deposed first that Maiku had gone out 
with the two other boys to cut grass. In 
cross-examination she modified this state: 
ment by saying that she had not actually 
seen the boys start together, but that 
having gone out to the fields she had seen the 
three boys with each other. 


The next lotof evidence to be considered ` 
is that relating to the recovery of the 
bangles in the house of the accused. In 
this connection we have the statement of 
the Sub-Inspector, a man named Sheoratan 
Singh, and two ziladurs, Abdul Hai and 
Bashir Ahmad. These last three persons 
were called in by the Police to assist at 
the search. - They all say that the aeccusel : 
conducted them to the spot where the 
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box.eontaining the: bangles was found and 
they all say that the accuged dug up the 
ground with his own hands and produced 
the box from holes in the ground. 

There is upon the record a sketch plan 

` of the accused’s house, which shows the 
location of the cattle-shed in which the 
box had been buried. The plan shows 
that. the door. of the aceused’s house faces 
north-west. The door gives access to a 
sahen or courtyard, and on the ‘east side 
of this courtyard at the north-east angle 
of the house is this cattle-shed. Access 
to the shed could .only be had by entering 
through the main. door of the house 
crossing the courtyard. There is no other 
communication from outside with the cattle- 
shed. 

With, regard to the statement of the four 
‘search witnesses, it may be observed that 
there are certain discrepancies, They were 
cross-examined as to who were present at 
the -search and upon this matter their 
stories do not all agree. It Seems, however, 
quite certain that Sheoratan, Abdul Hai 
and Bashir Ahmad were all there; the 
Sub-Inspector’s evidence shows that they 
were recorded in the Police diary as having 
assisted at the search. 

Here it may be noticed - that Bashir 
Ahmad deposed to the way in which the 
information which led to the finding of 
bangles was obtained. He said that the 
thanadar told the accused that there were 
blood stains on the dhot¢ which had already 
been found in the house and that Tilak 
had better told the truth. It was then 
that Tilak said the bangles were buried 
in the cow-shed and it wasafter this that 
accused took them lo that spot and dug ap 
the box. The evidence which we have 
referred to, coupled with the accused’s 
confession whizh he subsequently retracted, 
constitute the case against the prisoner and 
we have now to examine the reasons which 


- “led the Judge to hold that the evidence 
was unreliable. 
He rejects the evidence of the two 


little boys Madari and Jailal, on the ground 
that they never .spoke to Moti about the 
accused’s having called Maiku away until 
after the body had been found. The 
learned Judge was of opinion that had 
these .children actually seen what they 
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described in Conrt, they would have told 
Moti as soon as: they began to know that 
Moti was searching for Maiku. We are 
unable to accept this criticism of the 
evidence of these children, whose conduct 
he seems to have been judging by a 
standard which could hardly apply. After 
all, their ages are twelve and eleven years: 
respectively and they could not be expected 
to ba like grownup men. It is hardly 
likely that they suspected that anything 
Serious had happened to Maiku and so they 
would not realise the importance of 
disclosing what they knew. Or it may be, 
perhaps, that they may have imagined that 
blamed in 
connection with Maiku’s disappearance and 
so refrained from speaking. We are unable 
to agree with the Judge when he says 
that the fact that they never spoke till 
after the recovery of the body is proof 
that their evidence was concocted. 

With regard to the statement of Musammat 
Makko to the effect that she had seen 
the three boys together, it certainly may 
be said that she, at any rate, might be 
expected to have informed her son Moti of 
this fact. Makko, however, was not questioned 
about this when she was in the witness-box. 
Possibly she might have been able to explain 
why she did not tell Moti. She might, on 
the other hand, have said that she did tell 
Moti. We have no direct information on thjs 
point. Or, again, it may be that she did 
not see these boys together at all and 
invented the story to add weight to what 
was said by Madariand Jailal—a theory 
which is by no means remote in view of 
the manner in which she contradicted herself 
in cross-examination. 


But whatever defects may be found in 
her statement, they cannot affect the value 
of the testimony of the two boys, and in this 
connection we may say that we are unable to 
find any room for the theory of concoction. 
The names of the lads are given in the 
first report which was made at midnight 
at the thana 7 miles away. The body 
was found on the evening of 13th January 
only seven or eight hours before the report 
was made, and it does not seem possible- 
that in the interval between the finding of 
the body and the time when Moti must 
have left the village to give the report, a 
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eut and ‘dried story could have been 
invented to put into the mouths of these 
two boys for the purpose of incriminating 
the prisoner. Children of suzh tender age 
are uot the persons who would be selected 
as witnesses to support a fabricated charge 
of murder. We have no doubt, therefore, 
that Moti is telling the truth when he 
says that after the body had been found 
and before he went to the thana, Madari 
and Jailal came forward and said that they 
had seen Tilak take Maiku away on the 
previous day. And, further, we can discover ho 
reason why the simple and straightforward 
story told by these boys should not be 
believed. 

* Next with regard to the evidence concerning 
the recovery of the bangles, we find itimpossible 
to accept the conclusion of the Judge who 
seems to have formed the theory that this 
story was not a bona fide one. Apart from 
the statement of the Sub-Inspector, it is 
difficult to conceive any reason why 
Sheoratan, Abdul Hai and Bashir Ahmad 
should ‘all conspire to give false evidence 
in a matter of this kind. Sheoratan 
appears to be a respectable man and the 
other two witnesses are ziladars employed 
by: the State in which Ushrafnagar is 
situated. To condemn their story because 
of’ unimportant discrepancies in what 
they say regarding the presence of other 
parties or as to where those other parties 
were at a particular moment, is manifestly 
absurd. People who are called in to 
witness a search of this kind may 
reasonably be supposed to have their 
attention concentrated upon the matter 
in hand. They are not likely to be 
staring all round them to see who is 
beside them or what other people are 
doing. Their eyes would naturally be 
following the movements of the accused 
and of nobody else. 


As for the evidence of the Sub-Inspector, 
if tripped up in the matter of naming 
the’ search witnesses correctly or of giving 
the number of them, that is surely no 
reason for concluding that there must 
have been’ something crooked about the 
search proceedings. How is it possible for 
any Police officer to carry in his mind 
petty incidents of every case he has been 
engaged in? 
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Then again, the learned Judge’s. suspicions 
appear to hav@ been roused by the fact 
that only four out of the eight or nine 
search witnesses were called, as if there 
were any necessity to accumulate evidence 
regarding this particular part of the 
case. And if the learned Judge desired 
to further investigate this matter, it 
was open to him to call the other 
witnesses who had not been produced 
in the Court. The conclusion arrived at 
by the Judge was that the circumstances 
‘attending the recovery of these bangles 
were so suspicious as to suggest the notion 
that they had been planted in the house 


for the purpose cf implicating the 
prisoner, He says in his judgment that 
the mere fact of the finding . of the 


bangles was not enough to incriminate 
the accused, but that was not suggested? 
The recovery of these ornaments was 
only one linkin the chain of circumstantial 
evidence tendered in proof of the accused’s 
guilt. | 
Let us examine the theory that the 
ornaments had been deposited in ‘the 
accused’s house by some third person. . 
We begin with ‘the fact that the bangles. 


belonged to the murdered child; there 
can, we think, be no doubt as to this. 
Then we have the fact that these 
ornaments were found in a box buried 


some six inches of the surface below the 
ground in a cattle-shed in the accused’s 
house to which, as has been said, access 
could be had only by entry through the 
main door of the accused’s hcuse. 


How could these ornaments have come 
there? We know that the boy was 
wearing them before his death and we 
also have what we believe to be reliable 
evidence that they were not on the body 
when it was found. It seems impossible 
that they should have been lying in the 
arhar field where the corpse was discovered, 
otherwise they would have been picked 
up along with the cap and other articles 
which the lad had been wearing or 
carrying and the only conclusion appears 
to be that the person who murdered the 


child removed the bangles and kept 
them in his possession. 
If that person were some one other 


than the accused, he must have entered 
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the aceused's house through the main 
door and gone into the cattle-shed to bury 
the bangles, not an easy thing to do, if 
it is remembered that the accused lives 
in this house with his two brothers, and 
why again should such a person select 
such a place of concealment? A pair of 
bangles could easily have been hidden in 
a field or in some other place in the 
village where the act of concealment 
would entail no risk whatever of detection. 
There appears then to be no foundation 
for the theory that a person, not the mur- 
derer of the boy, came into accused's home 
and deposited the bangles there. The only 
remaining theory other than that the 
accused hid the article there himself is 
that they were brought into the house 
in the course of the Police investigation, 
but this theory seems to be equally 
untenable. We have said already that 
we can find no reason for supposing that 
Sheoratan and the two ziladars are perjured 
witnesses: we must accept their statements 
that it was accuse] himself who want to 
thespot and dag up the box in which they 
were contained. This fact is altogether 
inconsistent with the notion that the bangles 
were planted surreptitiously during the 
Police investigation. And, again, how could 
any person attending the investigation get 
possession of these very bangles which 
the boy had been wearing up to the time 
of his death? Thore is absolutely nothing 
to show, and there is absolutely no ground 
for believing, that these bangles could 
have been picked up anywhere in the 
village between the time at which the 
body was discovered and the time they 
were handed over in the accused’s cattle- 
shed. Indeed every piece of evidence we 
have goes to negative any such hypothesis. 
We are left then what seems to us the 
only possible conclusion, namely, that the 
accused himself concealed the bangles in the 
cow-shed and that fact we hold to be 
established beyond any reasonable doubt. 


The learned Judge has commented on 
that part of the evidence which shows 
that the Sub-Inspector told the accused 
that it- would be better for him to tell 
the truth, as the dhati or dhottes which had 
been found in his house were stained with 
blood. And he treats this conduct ou the 
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part ofthe Police officer as amounting to 
threat, adding that the statement regarding 
the blood stains was untrue. Even if it be 
assumed that what the Police officer said to 
the aceused amounted to a threat, that 
fact would not render inadmissible in 
evidence the information given by the ac- 
cused which led to the recovery of the 
bangles. Further, assuming that the Sub-In- 
spector did make such a statement to the 
accused (he was not cross-examined on this 
point), we are unable toagree with the Judge 
that what was said regarding the blood 
stains was aconsciously false statement. 
The Chemical Examiner reported that the 
Jhoti or dholes which were sent to him 
showed no traces of blood, but thero are 
many marks which might easily be taken 
for blood stains by an ordinary witness 
and a Police officer may very well have 
thought, in perfect good faith, that 
the stains he saw were stains of blood. 
There remains the confession made by the 
accused on the Lith of January, which the 
learned Judge has denounced to be unreliable 
because it is not corroborated by the other’ 
evidence in the case and because it contains 
false statements regarding the manner in 
which the crime was committed. The con- 
fession was retracted by the prisoner’ 
when he was examined by the Committing 
Magistrate on the 23rd January and he 
declared that the Police had used threats and 
inducements to make him confess, 


As against this story may be set the fact 
that when the accused was placed before 
the Magistrate cn the 15th January, he was 
cautioned in language which ought to have 
conveyed to him in the clearest possible man- 
ner that he was running a grave risk in mak- 
ing a statement which would incriminate him 
self. He was told not to make any statement 
unless he were prepared to do so of his own 
free will. And in spite of this admonition 
the accused did make a statement, the 
very first words of which contain the un- 
qualified admission that he took the boy's 
life. 

We agree with the Court below that 
the narrative given by the accused regard- 
ing the time, place and manner of the 
crime is to a certain extent untrue. It 
is clear that the murder was committed 
in the arhar field, where the boy could noi. 
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have been -scraping grass, whereas the 
accused’s story would show that the boy 
was killed at the very spot where he was so 
engaged. And the. story of the prisoner 
that the boy asked leave 
him and ‘abused him when that leave was 
refused appears to be quite incredible. It 
is pointed out too that the accused’s story 
as to how he killed the boy does not square 
with the Medical evidence, but here itis to be 
noticed that this latter evidence was 
necessarily of somewhat less value by reason 
of the condition in which the body was found. 
However, although the narrative given by 
the accused cannot be accepted as a correct 
version of what took place, there still 
remains the admission that he murdered 
the boy. The confession cannot be pressed 
as strong evidenze against the prisoner, and 
indeed if the other evidence is accepted 
as reliable, there appears to be no need to 
resort to the confession to establish the guilt 
of the accused. 


“And as we find that this evidence is 
reliable and should be accepted, we come 
to the conclusion that it was the accused 
who murdered the boy Maiku. Wher we 
have: it that he was the last person seen 
in the boy's company and that the boy's 
Bangles were found in the accused’s house 
within forty-eight hours of the time of the 
murder in a place where no one but the 
accused ‘himself could have put them, it 
seems to us impossible to doubt that the 
accused is guilty. 


: We have said nothing hitherto regarding 
the question of motive. The accused has 
admitted the existence of ill-feeling between 
him and the deceased boy’s uncle arising 
out of a dispute which must have left the 
prisoner with a sense that he had been 
wronged: and this feeling may have 
prompted him to murder the boy by way of 
revenge. It is by no means certain that 
the crime was committed purely out of 
avarice; it may very well be that it was 
done out of revenge and that the accused 
may have taken the child’s ornaments by 
way of compensation for the money which 
the uncle owed him for the making of a 
plough. © 


We allow this appeal, and finding Tilak 
guilty of murder, we order that he be 
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hanged by the neck until he is dead (section 
302, Indian Penal Code). NE ve 
da. Appeal allowed. 


MADRAS HIGH COURT. ` 
' FULL BENCH. 
REFERRED Case No. 7 or 1915. ^. > 
December 2, 1915. i 
Present:—Sir John Wallis, Kr., Chief Justice, 
- Mr. Justice Contts-Trotter and d 
Mr: Justice Seshagiri Aiyar. 
Tue DISTRICT JUDGE or KISTNA— : 
PETITIONER fm 
versus : 
C. .HANUMANULU-—RESPONDENT. 

Legal Practitioners Act XVIII of 1819), ss.: 18 (f), 
14—“Other reasonable cause,” meaning of —Scope of 
inquiry under s. 14. 

Section 18, clause (f), of the Legal Practitioners 
Act, 1879, is not confined to cases of misconduct 
ejusdem generis, asthose referred to in the preceding 
clauses, but includes other cases of misconduct as 
well. [p. 327, col. 2.] . ; 

Section 14 of the Act covers all clauses of section 
18 and a subordinate Court is not precluded from 
taking proceedings against a legal practitioner" for 
conduct alleged to come within clause (f)- of 
section 13. [p. 827, col. 2.] 

Jn the matter of the petition of Golab Khan, 7 B. 
L. R. 179; 16 W. R. 15 Or., In the matter of Purna 
Chunder “Pal, 27 OC. 1023; 4 C. W. N. 889, distin. 
guished. . 

In the matter of Southekal Krishna Rao, 14 L A. 
164; 15 C. 152; 12 Ind. Jur. 11; 5. Sar. P. C. J. 96; .In 
the matter of the Second-Grade Pleaders, 6 Ind. Cas, 
313; (1910) M. W. N. 168; 8 M. L. T. 22; 20 M. L. J. 
500; 84. M. 29 at p. 34; 11 Cr. L. J. 810; In. the matter 
of the petition of Muhammad Abdul Hai, 29 A, 61; 
A.W. N. (1906) 268; 3 A. L. J. 811; 4 Cr. L. J. 401, 
followed. vu 


Case referred for the orders of the High 
Court under section 14 of the Legal Practi- 
tioners Act, XVIII of 1879, by the District 
Judge of Kistna, in his letter dated the 
15th March 1915. ' 

Mr. C. Sidney Smith, for Petitioner on 
behalf of the Pleadership Examination Board. 

Mr. T. Prakasam, for the Respondent. 


JUDGMENT.—lIn this case the District 
Munsif of Bezwada has “taken proceedings 
under section 14' ofthe Legal Practitionars 
Act of 1879 against d second grade Pleader 
practising in his Court. The charge “ag 
framed is for contempt of Court covéred 
by section 18 (f) of the Legal Practitiorera 
Act, and-a preliminary objection has Heen 
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taken that a subordinate Court is not 
authorized to take proceedings, under section 
14 in eases whieh come under clause (f) of 
section 13 "for any other reasonable cause," 
and is confined to cases falling under clauses 
(a) and (b). There was some ground for this 
view under the corresponding sections 15 and 
16 of Act XX of 1865, as the former section 
gave à power of suspension or dismissal for 
] fraudulent or other grossly improper conduct 
in the discharge of his professional duty or for 
any otber reasonable cause,” while the 
subordinate Court was only empowered to 
investigate charges of “such conduct as 
aforesaid,” and accordingly it was held in 
Inthe matter of the petition of Golab Khan (1) 
that cases which did not come under “fraudu- 
lent or other grossly improper conduct in the 
exercise of professional duty” but under 

any other reasonable cause” were not cover- 
ed by section 16 of that Act. Following this 
decision, Hill, J., in In the matter of Purna 
‘Chunder Pal (2) expressed the opinion that 
the words in section 14 “taking instructions 
except as uforesaid" referred to clause (a) of 
section 13, and the words "any such miscon- 
duct as aforesaid” referred to clause (b) “frau- 
dulent or grossly improper conduct in the dis- 
charge of his professional duty," and that a sub- 
ordinate Court had no power to take action in 
cases falling within clauses (c), (d), (e) or (f) of 
that section. This restrictive construction is 
not supported by the judgment of their Lora- 
ships of the Judicial Committee in In the 
matter of Southekal Krishna Rao(3) to which 
Hill, J., referred, and in that case no question 
as to clause (f) of section 13 arose or was 
considered; and it was apparently doubted 
by Krishnaswami Aiyar, J., in In the matter 
of the Second-Grade Pleaders (4). Further 
as pointed out by Knox, J., in In the matter of 
the petition of Muhammad Abdul Hai (5), it 
ignores the fact that clauses (c), (d) and (e) 
were introduced into section 13 by Act XI 
of 1896. There is no good reason why 
charges under these clauses should not be 
‘investigated in the first instance by the 


subordinate Court and it would be very incon- 
(1) 7 B. L. R. 179; 16 W. R. 15 Or. 
(2) 27 C. 1023; 4 C. W. N. 359. 
(3) 14 LA, 164; 15 C. 152; 12 Ind. Jur. 11; 5 Sar, 
P.C. J:96 v e g 
^ (4) 6 Ind. Cas: 313; 84 M. 29 ab p. 34; (1910) M. W. 
-N. 168; 8 M. L. T. 22; 20 M. L. J. 600: 11 Gr. L. J. 310. 
(8) 29 A 6l; A. W. N. (1906) 268;4 Cr. L. J. 401; 8 
A. L. J. 811. 
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venient if they could not. Their introduction 
into section 13 of the Act withou$ any amend- 
ment of section 14goes rather to show as 
observed by Ghose, J., in In the matter of Purna 
Ohunder Pal (2) that section 14, as it stood, 
was deemed wide enough to cover them, and 
on the whole, we agroe with the view of 
Knox, J., that section 14 covers all the clauses 
of section 18. We think, therefore, that 
the objection that the District Munsif had 
no jurisdiction to take proceedings against 
the practitioner in respect of conduct alleged 
to come within clause (f) of section 13 must 
be overruled. f 

In this view, it is not very material whe- 
ther the charges should have been under 
clause (b) for “grossly improper conduct in 
the discharge of professional duty” rather 
than under clause (f) “for any other reason- 
able cause" as the facts are fully set out in 
the charge, and the respondent was in no way 
prejudiced. 

Further, it is now well settled that clause 
(f) is not confined to cases of misconduct 
ejusdem, generts as those referred to in the 


“preceding clauses but includes other cases 


of misconduct as well, and may, therefore, 
well be considered to include the present 
ease in which the alleged misconduct consist- 
ed in the Pleader’s conduct towards the Court 
and not to the parties in the case. See 
In the matter of Purna Chunder Pal (2) and 
In the matter of a Pleader (6). 

Coming now to the facts, the case arose out 
of a suit on a promissory note against a 
zemindar,in which the District Munsif gave the 
plaintiff a decree and sanctioned the prosecu- 
tionof the defendant forperjury. Thesanction 
was revoked by the District Court and the 
zemindar then sued the Pleader who had 
appeared for him at the hearing of the suit 
for damages, and also instituted proceedings 
against him under section 18 (b) of the 
Legal Practitioners Act for alleged grossly 
improper conduct in the course of his profes- 
sional duty and in these proceedings the 
zemindar was represented by the respondent. 
On 11th December 1918 in the course of the 
proceedings the District Munsif insisted on 
putting.certain questions to „the respondent 
as the Pleader in the, case, with a view of 
satisfying himsélf apparently that the pro- 
ceedings were really authorised by the zemin- 


(6) 26 M. 449; 13 M. Ti. 3. 65. 
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dar; and on the following day the respondent 
fled in Court the affidavit which is the 
subject of this reference. It fills no less 
than 25 folio pages of print and concludes 
with the statement that, as everything looked 
inóminous (ignominious) (sie) for the re- 
spondent he was obliged to fle it for the 
perusal of the High Court and that it was 
necessary in the interests of justice that the 
District Munsif should be requested not to 
adjudicate in the proceedings then before 
him against the other Pleader. It is unneces- 
sary to say much abc:.t he contents of the 
affidavit, as Mr. Prakasam who appears for 
the respondent has very properly not 
attempted to justify it, and has contented 
himself with urging in mitigation the respond- 
ent’s state of mind at the time. It refers at 
great length to numerous proceedings in 
which the respondent had appeared before 
the District Munsif as a litigant or a Pleader 
and is full of aspersions, imputations and 
insinuations couched in insulting language, 
charging the District Munsif with rancour 
and prejudice against the respondent and with 
a desire to injure him and to make common 
cause with political opponents in the 
Bezwada Municipal Council. It has not been 
contended before us that there was anything 
ih the District Munsif’s conduct on the Bench 
which could, inany way, excuse or palliate 
the respondent's conduct in-filing the affidavit, 
but it was urged, in effect, that in the case of 
the respondent ordinary professional rivalries 
had been aggravated by bitter quarrels 
with other members of the Local Bar arising 
out of Municipal politics, which preyed on his 
mind and affected his judgment. It is bad 
enough that disputes of this kind should be 
allowed to destroy the good relations which 
ought to exist between members of the Bar, 
but it would be far worse ifthey were recog- 
nised as an excuse for outrageous attacks upon 
the Court in the exercise of its functions. 
Given the fullest consideration to what 
las been urged by Mr. Prakasam and to 
respondent’s long standing at the Bar, we 
feel bound to mark our sense of his miscon- 
duct by suspending him for four months-from 
this date from the exercise of his profession. 


Pleader suspended from practice for four months, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. i 
CURIMINAL REVISION Perrtton No. 52 or 1915.° 
May 10, 1915. H 
Present:—Mr. Lindsay, J. C. . i 
AJUDHIA SARAN SINGH—Accosep— | 

APPLICANT 
versus 

EMPEROR —CowrrAtNANT— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 476— 
Offence committed before one Magistrate—Succeeding 
Magistrate, if can order prosecution-—Jurisdiction— 
Penal Code (Act XLV of 1869), s. 193. 

A Deputy Magistrate bcing of opinion that a Police 
officer appearing as a witness in a case before him 
had not told the trath, left him to the mercy of 
the Superintendent of Police and of the District 
Magistrate. The District Magistrate remarked that 
the Magistrate should tako proceedings under section 
476 of the Criminal Procedure Code. The Deputy 
Magistrate having been transferred the succeeding 
Deputy Magistrate ordered the prosecation of the 
Police Officer under section 192, Indian Penal Code . 

Held, that the succeeding Deputy Magistrate had 
no jurisdiction to initiate the proceedings undér 
section 476 of the Criminal Procedure Code inas- 
much as the offence under section 198, Indian Penal 
Code, was neitker committed before him nor] was 
brought to his notice in the course of any jidicial 
proceeding. [p.329,col. 2.7 ' 

Application against the order of 
Sessions Judge, Fyzabad, dated the 3rd 
April 1915, upholding thatof the Magis- 
trate, Sultanpur, dated the 10th March 1915 

Mr. A. P. Sen, for the Accused. : 

The Government Pleader, for the Crown. : 

JUDGMENT.—This application raises á 
question of jurisdiction in connection with 
certain proceedings taken under section 
476 of Criminal Procedure Code in -the 
Court of a First Class Magistrate of 
Sultanpur District. The facts of the case 
are as ‘follows. One Raghunath “Singh 
was put on his trial in the Court of a 
Magistrate named Thakur Sardar Singh 
on a charge under section 243 of the 
Indian Penal Code. Judgment in this case 
was delivered by Thakur Sardar Singh 
on the 14th of December 1914. .One of 
ihe witnesses in the case was the present 
applicant Ajudhia Saran Singh who, it 
appears, is a Sub-Inspector of Police. The 
Magistrate seems to have been of opinion 
that Ajudhia Saran Singh had not told 
the truth or the whole of the truth in the 
evidence he gave in the Court, and in the 
concluding portion of his judgment, referring 


to a chaukidar who had behaved dishouestly in 


the 
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In my opinion it was not. The matter inquiry passed an order on the 10th of 


he made the following remarks,— Merzi 
chaukidar requires to be dismissed while 
I leave Babu Ajudhia Saran Singh, since 
he is transferred to the Railway Department, 
to. the mercy of the Superintendent of 
Police and of the District Magistrate.” 
Having made these remarks the Magistrate 
passed an orderofacquittal. The Magistrate’s 
record seems to have been sent to the 
Superintendent of Police with reference to 
the- remarks which have just been quoted 
and I find that on 7th of’ January 1915 
the Superintendent of Police sent the record 
to the Deputy Commissioner inquiring what 
action was to be taken with respect to 
Sub-Inspector Ajudhia Saran Singh: The 
District Magistrate after examining the 
papers returned the record to the Super- 
intendent of Police with a note in which 
he stated that Ajudhia Saran Singh 
appeared to have been convicted of making 
false statements in his evidence. He added 
that it seemed to him to be a case in 
which the Magistrate should take proceedings 
under section 476 against Ajudhia Saran 
Singh. Having received this note. from 
the ‘District Magistrate, the Superintendent 
of Police on the 16th of January 1915 
recorded an order directing the record 
to be sent to the Sub-Divisional Magistrate 
for information regarding Sub-Inspector 
Ajudhia Saran Singh. Meantime Thakur 
Sardar Singh who tried the case under 
section 243, Indian Penal Code, had been 
` transferred and been succeeded in the office 
of the Sub-Divisional Magistrate by another 
gentleman named Saiyed Mohammad Mustafa. 
On the 25th of January 1915 Saiyed 
Mohammad Mustafa issued a notice under 
section 476 of the Code of Criminal 
Procedure upon Ajudhia Saran Singh to 
show cause why he should not be prosecuted 
for an offence under section 193 of the 
Indian Penal Code. In the notice which 
was issued it was stated that the proceedings 
under section 476 were being taken in 
compliance with an order issued by the 
District’ Magistrate. By the time fixed for 
the appearance of the accused Saiyed 
Mohammad Mustafa had ceased to exercise 
jurisdiction in the sub-division in question 
and had been succeeded by another first 
Class Magistrate Babu Bir Narayan Singh. 
Babu Bir Narayau Singh after making an 


March 1915, in which he ordered the prose- 
cution of Ajudhia Saran Singh under section 
193 of the Indian Penal Code. The applicant 
went to the Sessions Judge of  Fyzabad 
complaining of this order and stated that 
it had been made without jurisdiction. The 
learned Sessions Judge dismissed the applica. 
tion. He thought that the Magistrate who 
had ordered the prosecution had jurisdiction 
under section 476. He was of the opinion 
that the mere fact that proceedings had 
been taken in consequence of the order or 
advice of the District Magistrate was 
immaterial inasmuch as the Magistrate before 
whom the offence was alleged to have 
been committed, that is to say, Thakur 
Sardar Singh had formed the opinion that 
the offence Fad heen committed and would 
probably himself have taken action under 


_section 476, had it not been the fact that 


Ajudhia Saran Singh had meanwhile been 
transferred to the Railway Police. ‘As 
regards these last remarks cf the Sessions 
Judge,I am unable to agree with the 
interpretation which he has put upon the 
language of Thakur Sardar Singh in the 
judgment by which he acquitted Raghunath 
of the offence under section 243 of the 
Indian Penal Code. On the contrary it 
appears to me that what Thakur Sardar 
Singh intended was thate departmental 
action should be taken against the Sub- 
Inspector in the same way as against the 
chaukidar whose dismissal he recommended. 
However, the question which I have to 
consider here is whether these proceedings, 
which were initiated by the order passed 
by Saiyed Mohammad Mustafa on the 25th 
of January 1915, were or were not invalid 
for want of jurisdiction. Section 476 of 
the Code of Criminal Procedure lays down 
that the offence in respect of which the 
proceedings are to be taken under that 
section must have been committed before 
the Court or brought to the Court’s notice 
in the course of a judicial proceeding. It 
would, I think, be difficult in the circum- 
stances above described to hold thatthe offence 
under section 193 of the Indian Penal Code 
had been committed before Saiyed Moham- 
mad Mustafa. The question then is whether 
the commission of this offence was brought te 
the notice of Saiyed Mohammad Mustafa 


in the course of any judicial proceeding, 
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ihe matter and also to Ajudhia Saran Singh, 
first came to the notice of the Deputy 
Magistrate in consequence of an order 
‘which was passed by the District Magis- 
trate, who had perused the record of the 
case after it had been submitted to him 
by the Superintendent of Police. These 
- proceedings were in no sense judicial pro- 
‘ceedings and it is impossible, therefore, to 
hold in my opinion that Saiyed Mohammad 
' Mustafa had the offence under section 193 
‘brought to his notice in the course of a 
‘judicial proceeding. If that be so, it 
"necessarily follows that there was no 
jurisdiction in Saiyed Mohammad Mustafa 
io initiate these proceedings. I must hold, 
‘therefore, that tke proceedings were void 
for want of jurisdiction and tle order 
complained of must be discharged. It 
‘will be open tothe District Magistrate or 
.the Superintendent of Police, if either of 
‘them thinks fit, to 
against Ajudhia Saran Singh under the 
‘provisions of section 195 of the Code of 
Criminal Procedure. 


CC Application accepted. 


MADRAS HIGH COURT. 
Civiu Revision Petition No. 466 or 1915. 
November 30, 1915. 
Present: Mr. Justice Abdur Rahim and 
; Justice Sir William Ayling, Kr. 
In re KARRI VENKANNA PATRUDU— 


PLAINTIFE No. L—PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 476— 
‘Order for prosecution of plaintiff in course of trial, 
-whether justifiable—Interference in revision - Civil 
. Procedure Code (Act V of 1908), s.115—High Courts 
Act (24 & 25 Vict, C. 104), s. 15—Difference of 
‘opinion among Division Bench Judges exercising powers 
of revision—Letters Patent ( Mad.), s. 36. 


Where in the course of the trial of a suit, a 
‘Court ordered the prosecution of a plaintiff for 
perjury-on the basis of a statement which he made 
while negotiations were going onfor a compromise 
“but which he contradicted when, the negotiations 

‘having fallen through, the case was taken up and 
he was put in the witness-box: 
4 Held (per Abdur Rahim, J.)—(i) that the proceed. 
-ogs-of the Court were highly irregular and a High 


take proceedings 
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Court had jurisdiction to interfere under section 115, 
Civil Procedure Code, as also under section 15 of the 
High Courts Act, as'tho action of tho Court amounted 
to an abuse of the powers vested in it by law; 
[p. 332, col. 1.] . 

(ii) that if the. prosecution was for making two 
contradictory and inconsistent statements, it could 
not be sustained as the first statement was not made 
on oath. [p. 332, col.l.] ; 

Per Ayling, J. (dissenting) —(;) That though the 
order of the Court was passed with insufficient 
regard to the possible indirect prejudice resulting 
fromit, it wasneither illegal nor irregular, nor passed 
in the exercise of a jurisdiction not vested in‘ ‘it by 
Jaw and a High Court was not justified in setting it 
aside under section 115, Civil Procedure Code; [p. 
333, col. 1,] ; 

(ii) that it was desirable to defer the passing of an 
order under section 476 of the Criminal Procedure 
Code till the conclusion of the trial; [p. 333, col. 2.] 

(iii) that the power of superintendence vested ina 
High Court by section 15 of the Charter Act was of 
the most general character and was not restricted by 
anything in the section, but as regards interference 
with the orders of subordinate Courts, it shonld be 
exorcised most sparingly and only under very 
exceptional circumstances; [p. 383, col. 1.] a 

(iv) that in the exercise of the powers under section 
15 of the Charter Act, it was not the business of a High 
Court "i gauge the probability of a conviction. [p. 333, 
col. 1. 

By THE Court.—Where tho Judges constituting a 
Division Bench differ in opinion in a matter in -which 
their powers of revision are involved, the proceedings 
are regulated according to section 86 of the ` Letters 
Patent and not section 98 of the Civil Procedure 
Code. [p. 383, col, 2,] 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif 
of Peddapur in his proceedings in Original 
Suit No. 96 of 1914. 


Mr. P. Ohenchiah, for the Petitioner. 


The Public Prosecutor, for the Govern- 
ment. 


JUDGMENT. 


ABDUR Ranim, J.—The order cf the Dis- 
trict Munsif, dated 18th March 1915, directing 
under section 476, Criminal Procedure Code, 
the prosecution of the petitioner, who was 
the 2nd plaintiff in Original Suit No. 96 of 
1914, should, in my opinion, be set aside, on 
the ground that in exercising his jurisdiction 
he has acted with material irregularity. By 


.the suit in question the plaintiffs sought to 


establish their exclusive right to derive 
water from a tank called Isukakattu through 
a particular channel for the purpose .of 
irrigating their lands; while the defendants 
denied such exclusive right in the plaintiffs, 


claiming that their lands as well “were 


‘ 
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‘irrigated with the water of that tank. It 
appears that on the 15th or 16th March, 
when the case of the plaintiffs was opened, 
there wasa talk among the Pleaders on 
‘both sides as to the desirability of a com- 
, promise and in the course of such conver- 
-sations or negotiations, which apparently 
“took place in Court in the presence of the 
‘District Muusif, the sesond plaintiff stated 
_that his land was known as Munnurivini 
Cheruvu “Istuva” and even pointed out 
„å place in the plan where a tank called 
'Munnurivani Cheruvu’ used io exist at one 
‘time. He was not then under examination, 
:and had not been ‘sworn. What the rele- 
vaucy or importance of this fact is, is not 
.made clear upon the record; but so far as 
can be gathered from paragraph 7 of the 
District Munsif's judgment, which embodies 
his reasons for dismissing the plaintiffs’ 
suit, it was not in any way a decisive factor 
‘in his decision. Nor did it form the subject 
of an issue. All the same I am prepared 
to assume that the fact of plaintiff’s land 
-being known as 'Munnurivani Cheruvu 
Istuva? had asa piece of evidence some 
sort of bearing on the question for determi- 
nation. The negotiations for compromise 
apparently failed and the case was finally 
taken up for trial on the 18th March, when 
the second plaintiff went into the witness-box 
‘and deposed in support of his case. In 
cross-examination on being asked if his 
land was called 'Munnurivani Cheruvu 
Istuva’, he answered in the negative and 
denied the existence of any tank there. 
Thereupon the District Munsif examined 
the Pleaders of both sides as to what was 
stated during conversation for compromise. 
The 2nd plaintiff was again put upon oath 
and questioned as to what he had stated to 
Court on the previous occasion. 
. The second plaintiff denied having made the 
statement imputed to him; but the Pleaders 
for the defendants deposed that he did in 
-fact make the statement. On the other 
hand,the Pleader for the plaintiffs was 
unable to say that the second plaintiff made 
such a statement though he admitted that 
somebody during the conversation said so. 
. The. District Munsif accepted the version 
of the conversations a3 given by the Pleaders 
for the defendants apparently as it agreed 
with his own recollection and straightway 
drew up proceedings against the second 
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plaintiff under section 476, Criminal Proce- 
dure Code, and sent him in custody to the 
nearest Magistrate. 

When the above case was called on the next 
day, the plaintiffs Pleader applied for time 
as his client had been committed to the 
Magistrate and there was no one to give him 
instructions. The District Munsif refused to 
grant any time, holding that the Pleader 
should have been instructed once for all and 
not piecemeal and also because there were 
three other plaintiffsin the suit who could give 
him full instructions, if necessary. So far as it 
appears, it was the second plaintiff who was 
looking after the suit and the District 
Munsif was undoubtedly quite wrong in 
thinking that the Pleader of a party should 
ordinarily be expected to conduct his client’s 
case, more especially at the stage when evi- 
dence is taken, without the help either of the 
client or some competent person on his 
behalf who may be cognisant of the facts 
relating to the action. Rejecting the plaintiffs’ 
Pleader’s application the District Munsif 
proceeded to pronounce judgment against 
the plaintiffs. 

It is suggested by Mr. Sydney Smith who 
appeared for the Public Prosecutor in sup- 
port of the order under section 476, Criminal 
Procedure Code, that there was no material 
irregularity in the proceedings of the Distriot 
Munsif which would justify our interfering 
in the exercise of our powers of revision 
under section 115, Civil Procedure Code. Un- 
der the ruling of this Court, that section 
of the Civil Procedure Code and not section 
439 of the Criminal Procedure Code enables 
us to revise the order of a Civil Court passed 
under section 476, Criminal Procedure Code, 
[See In re Chennanagoud (1).] It is difficult 
for me to conceive of proceedings more 
irregular than those of the District Munsif 
in this case. It is the duty of a Judge 
trying a civil or criminal action and engaged 
in investigating issues of fact to hear all 
the evidence, which the parties may have to 
adduce, before coming to a final decision and 
to refrain from any action which would be 
calculated to hamper any party in proving 
his case. If a Judge on the other hand 
prematurely takes criminal proceedings for 
perjury or for a like offence against a party 
or his witnesses giving evidence before him, 


. (1) 26 M. 189; 2 Weir 197. 
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the inevitable result would be to keep away 
other witnesses who might bein a position 
to give valuable evidence and in other ways 
impede a fair trial of the cause. How dis- 
astrous has been the effect of the Munsif's 
proceedings on the plaintiffs’ case is obvious 
from the facts I have already stated. Not 
only were these proceedings highly irregular 
bringing the case-within the scope of sec- 
tion 115, Civil Procedure Code, but Iam also 
of opinion that the action of the District 
Munsif amounted to an abuse of the powers 
which the law has vested in him. Apart, 
therefore, from section 115, Civil Procedure 
Code, it is also a fit case for interference by 
virtue of our general powers of superintend- 
ence under clause 15 of the High Courts Act. 

I may also mention that [am very doubt- 
ful whether statements made during negotia- 
tions for compromise could be properly used 
against a party in the way they have been 
used inthis case against the second plaintiff. 
Further, the assignment of perjury in the 
order in question is by no means very clear 
or definite. If the prosecution be for making 
two contradictory and inconsistent statements, 
then it could not be sustained as the first state- 
ment was not made on oath. If it be alleged 
that the second plaintiff’s statement that the 
plaintiffs land is not called “Munnurivani 
Cheruvu Istuva’ is false, I doubt if there 
was sufficient evidence before the District 
Munsif. raising a good primu facie case for 
prosecution. 

The order under section 476, Criminal Pro- 
cedure Code, should, in my opinion, be set 
aside. 

AYLING, J.—I have had the advantage of 
perusing the judgment of my learned brother 
and much regret that after careful con- 
sideration I feel constrained to arrive at a 
different conclusion. 

The provision of law under which our 
interference is invoked is section 115 of the 
Code of Civil Procedure: it is clear that 
sections 435 and 439 of the Code of Cri- 
minal Procedure have no application to an 
order of a Civil Court passed under section 
476 of the Code of Criminal Procedure. 
We have, therefore, to read section 115 of 
the Code of Civil Procedure along with 
section 476 ofthe Code of Criminal Pro. 
cedure and the facts of the case as they 
appear in the  Munsifs order, and see 
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whether the case falls within the strictly 
defined limits of interference prescribed 
by section 115 of the Code of Civil Procedure. 

I find it impossible to say that the 
Munsif either exercised a jurisdiction not 
vested in him by law, or acted “illegally or 
with material irregularity.” Section 476 
of the Code of Criminal Procedure empowers 
him if he "is of opinion that there is ground 
for enquiring into any offence referred * to 
in section 195” and committed before him 
to send the case fcr enquiry or trial to the 
nearest First Class Magistrate after himself 
making any preliminary enquiry that may 
be necessary—the latter being apparently 
an entirely discretionary procedure. That 
is to say, the only condition requisite to 
give him jurisdiction is that he should 
be ‘of opinion that there is ground for 
enquiring into the offence in question. No 
doubt this opinion must be fcrmed bona 
fide, i.e., with due care and caution, and 
if we were in a position to say that 
the Munsif’s view were perverse, or even 
based on nothing more than suspicion or 
surmise, there might be ground for 
interference. But in view of the facts 
set out in his order, as to what occurred 
in open Court, it cannot be said that his 
opinion was not formed in good faith. 
I can-find no ground for holding that it must. 
be based on any particular kind of evidence. 


If then the Munsif had jurisdiction to 
pass the order, can it be said that he 
acted “illegally or with material irregu- 
larity^" I donot think this can be said 
either. I take it “illegally” means con- 
trary to. law and “material irregularity” 
means “same material irregularity in pro- 
cedure which may possibly have produced 
error or defect in the decision of the 
case upon the merits,” vide Badami Kuar 
v. Dinw Rai (2). What provision of law, 
either substantive or relating to pro- 
cedure, does this order contravene P The 
section Jays down nothing as to procedure 
beyond empowering the Court to make such 
preliminary enquiry as may be necessary, 
and even if this preliminary enquiry were 
obligatory and not discretionary, the require- 
ment is satisfied by the preliminary examina- 
tion of the Pleaders. 


(2) 8 A. 111; A. W. N. (1886) 28. 


Vol. XXXII] 


In re KARRI VENKANNA PATRUDU. 


INDIAN 


. Lean find no illegality or material irregu- 
larity which would bring fhe case within 
the scope of section 115 of the Code of 
Civil Procedure. 

In fact, if we are to interfere at all, 
it must (as itseems to me) be in exercise of 
the general power of superintendence vested 
in the High Court by section 15 of the 
Charter Act. This section was barely 
referred to, if at all, in the course of. argu- 
ment, but [ may briefly consider its appli- 
eability. 

This power of superintendence of 
course, of the most general character, and 
is not restricted by anything in the section: 
butas regards interference with the orders 
of subordinate Courts it should surely be 
exercised most sparingly, and only under very 
exceptional circumstances, otherwise the 
limitations contained in section 115 of the 
Code of Civil Procedure (for instance) would 
be practically nullified. 

I may refer to the judgment in Hem 
Chandra Ray v. Atal Behari Ray (3), in 
which the learned Judges seem to have 
felt considerable doubt as to whether 
section 15° gave them any power at all 
to-interfere with an order under section 
476 of the Code of Criminal Precedure, but 
no doubt atall that the exercise of sucha 
“power would be justifiable. 

In the present case, the District Munsif has 
come to the conclusion in view of the 
petitioner’s conduct in open Court, as 
observed by himself, and testified to by 
respectable Vakils examined on affirmation, 
that the petitioner has been guilty as a 
witness of a very daring piece of perjury. 
It is not to be assumed that no other 
evidence than that of these Vakils will be 
forthcoming against him if the case of 
perjury proceeds to trial: andI think it 
is certainly not for usin exercise of our 
powers under section 15 of the Charter 
Act to gauge the probability of a con- 
viction. In fact if the same order had 
been passed at the end of the case (or, 
to put it another way, if the petitioner 
had been the last witness to be 
examined), I do not think the applicability 
of the section would have been even 
suggested. There only remains to consider 
the stage at which tha order was passed 


is, 


(8) 85 0. 909; § Cr. L, J. 435, 
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Unquestionably it is usual, and in most cases 
desirable, to defer the passing of an order 
"under section 476 of the: Code of Criminal 
Procedure till the conclusion of the trial: 
and it may well be that the premature 
action of the District Munsif has pre- 
judiced the plaintiffs in Original Sait 
No. 96 of 1914 so seriously asto justify 
a reversal of the decree on appeal. But 
this injustice can, if necessary, be set 
right in the ordinary course of law, if 
it has not already been rectified. I do not 
think itis a sufficient reason for our now 
setting aside the order under section 476 
of the Code of Criminal Procedure, or 
relieving the petitionerfrom criminal prosecu- 
tion for what the Munsif has held to be a 
daring piece of perjury. 


The Munsif’s order may have been pre- 
mature, and passed with insufficient regard 
to the possible indirect prejudice resulting 
from. it. But it was .neither illegal, nor 
irregular and, in my opinion, we should 
not be justified in setting it aside. 

] I would dismiss the petition. 


By tHe CougT.—We think section 36 of the 
Letters Patent applies to this case, and not 
section 98, clause (2), of the Civil Procedure 
Code. It has been suggested that section 
141 ofthe Code makes section 98 applicable 
to a caselike this, where there has been 
difference of opinion in & matter in which 
our powers of revision are involved. Büt 
section 141 says that “the procedure 
provided in the Code in regard to suits 
shall be followed, so far as it can be 
made applicable, in all proseedings in any 
Court of civil jurisdiction.” Here no 
doubt the proceedings, that is to say 
the order under section 476 was passed 
by a Court of civil jurisdiction. But 
it seems to us when the section speaks 
of “the procedure provided in this Code 
in regard to suits," it does not include 
the procedure prescribed for appeals. We 
find the Legislature has dealt with the 
procedure relating to suits separately 
from the procedure relating to appeals. 
The procedure relating to appeals is to 
be found in part VII, and the procedure 
relating to suits in parts I and IV. There. 
fore, under section 36 of the Letiers Patent, 
the order under section 476 will be set aside, 

Order set aside, 
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MUNICIPAL COMMITTEE OF LAHORE V. RADHA RANI. * 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Case No. 1644 or 1915. 
December 20, 1915. 

Presêni: :—Sir Donald Johnstone, Krt, Chief. 
Judge. 

Tuz MUNICIPAL COMMITTEE OF 
LAHORE-—COMPLAINANT 
versus 


ADHA RANI—Accusep. 
aba gan Act (III of 1911), s. 153— House 
used as brothel— Magistrate, powers of —Order, proper. 

A Magistrate passed an order upon a charge under 
section 153 of the Punjab Municipal Act, “1911, to 
the effect that if the accused vacated the "house "by 
& certain date mentioned therein, welland good, 
otherwise, she would be fined Rs. 20: 

er of the Magistrate was bad 
Pg AE in provisions of section 153 
of the Municipal Act. [p. 335, col. 1-] 

Case reported by the Sessions Judge, 
Lahore, with his No. 1145 of the llth of 
October 1915. f 

FACTS.—It is alleged bythe complainant 
that the accused Musammat Radha Rani, who 
lives in lane Mehtan, is of immoral character 
and that she is using her house as a brothel. 
As a result of this, men and women of all 
sorts come for immoral purposes and are a 
scurce of great annoyance to the neighbours. 

‘The accused, on conviction by Mr. 
Sohan Lal exercising the power of a Magis- 
trate of the First Class in the Lahore District, 
was ordered on the 30th August 1915 to 
discontinue the use of her house as brothel 
"under section 153 of the Municipal Act. — 

“The proceedings are forwarded for revision 
on the following " 

GROUNDS.— This is a petition forrevision 
of the order of the City Magistrate, Lahore, 
dated the 30th of August 1915, under section 
158 of the Municipal Act holding that the 
petitioner Musammat Radha Rani, keeps a 
brothel, and ordering her to discontinue the 
use of her house as such. 

I have been through the whole of the 
evidence and I entirely disagree with the 
City Magistrate’s view of the case. As is 
shown by the previous proceedings, on my 
own report to the Chief Courta re-trial of the 
case was directed by the Chief Court’s order 
dated the 12th March 1915. Evidence on 
both sides has now beentaken. It isadmitted 
that the principal witness, P. W. Gujar Mal, for 
gome years past has been taking proceedings 
against the petitioner about the house in 


which she lives, which according to him she 
purchased in 1905 from the wife of Gujar: 
Mal’s cousin, and according to Gujar Mal: 
she has lived: in that house since 1905. It is’ 
only comparatively recently, and aftcr a 
quantity of other proceedings, that it has been: 
sought to show that the petitioner is making 
use of the house as a brothel. I have been 
carefully through the statements of all the. 
prosecution witnesses, and they quite fail to’ 
convince me. Not one of them is able to 
give the names of any of the bad characters 
who are said to visit the petitioner's house 
for immoral purposes, and we have only vague 
allegations that a gramaphone is played there, 
that a number of people visit the house, and 
that singing goes on sometimes there. In 
short, the evidence as to the house being used! 
as a brothel is of the vaguest possible kind. 
The prosecution witnesses are not prepared’ 
to really deny that the petitioner has her son’ 
living with her in the house, and in my 
opinion, there is very good reason for suppos- 
ing that the present proceedings have been 
got up by Gujar Mal and (probably). 'Balwan$ 
Rai, the former of whom is, no doubt, anxious 
to get possession of the house himself. In my 
opinion, it is only necessary to read the state- 
ments of the prosecution witnesses in order ^ 
to see how extremely unconvincing they are. 

I accordingly accept the petition for revi-. 
sion and forward the proceedings to the 
Chief Court with the recommendation that , 
the order of the City Magistrate, dated thè,- 
30th of August 1915, be set aside. 

Lala Bhagwan Das, for the Complainant. 

Mr. Dina Nath Mehra, for the Accused. 


ORDER.—In this case on the llth duly 
1914 the City Magistrate of Lahore passed, 
the following order:— 

“The parties are present. If the accused 
vacates the house by the lst August 1914, 
welland good; otherwise she will be fined 7 
Rs. 20. No reply has been received from her 
husband.” 

This order was passed upon a charge under 
section 153 of the Punjab Municipal Act. 
(III of 1911). This order was forwarded ta: 
the Chief-Court for revision and on the 19th 
March 1915 this Court, finding that the 
learned Counsel for the Municipality admitted 
that the case had not been properly tried, set 
aside the order of the Magistrate and ordered 
2 re-trial according to law. The order of the 
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Magistrate thus set aside was bad not only 
because there had not been sufficient trial, 
but because section 153 aforesaid did not 
authorise a Magistrate to direct an accused 
person to vacate a house, but merely autho- 
rises him to order the occupant to discontinue 
the objectionable use of it. Further, the 
penalty is not under the section'a single fine, 
but & continuing fine not exceeding Rs. 25 for 
every day thereafter that the house shall be 
so used.. 

Upon the remand the case was re-tried 
and certain evidence was taken by the new 
City Magistrate, Lala Sohan Lal, and the 
finding he arrived at after hearing evidence 
on -both sides was that the accused keeps 
a brothel to the annoyance of the respectable 
residents of the locality, and an order was 
passed that she should discontinue such use 
of her house and that if she fails to do so, she 
will bé dealt with under the last portion of 
the section, 7. e., will be fined. 

The accused woman applied to the Sessions 
Judge for revision, and the learned Sessions 
Judge, after reading the evidence, has come 
to the conclusion that there is no proof that 
the house is being used as a brothel or as a dis- 
orderly house; and he suggests that the order 
of the. City Magistrate should be set aside. 


I have heard arguments and have read the 
evidence in thecase, and Iam not impressed 
with the reasons given by the learned Sessions 
Judge. I do not think that there is any 
ground for refusing to believe the evidence of 
respectable neighbours because they are unable 
io name the disorderly persons who frequent 
the accused’s house. It is quite possible that 
the class of persons who frequent disorderly 
houses belong to a totally different section 
of society from the respectable residents, and, 
therefore, it is quite natural that these 
residents should not know their names. It 
is probably impossible to get direct evidence 
that the house is used as a brothel, but the 
law is not confined to houses which are 
positively proved to be used in that way. 
The words are "is used as a brothel or by 
disorderly persons of amy description.” Tt 
seems to me that on the evidence for the 
prosecution there is ample ground for hold- 
ing that this house is used by disorderly 
people, and, of course, there is a very strong 
suspicion, when the owner of a house of this 
kind is a woman without husband, that as 
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a matter of fact it is used for immoral 
purposes. lt is quite possible that Gujar 
Mal would like to see the house vacated, 
but there are a good many other respectable 
witnesses who have no personal interest in 
seeing the house vacated beyond this that 
ihe assembling of noisy people there affects 
their comfort. After all, the accused can 
always protect herself against the con- 
sequences of the order passed by the Magis- 
trate by preventing disorderly persons from 
coming to her house, and if she is in the 
habit of giving musical parties—it is said 
that a gramaphone is played and singing goes. 
on at her house,—she ought to regulate these 
proceedings in such a way as not to cause 
annoyance to her neighbours. 

I, therefore, decline to interfere with the 
order passed by the Magistrate and return. 
the papers. 

Petition rejected, 


ALLAHABAD HIGH COURT. 
CURIMINAL Revision Petition No. 1136 
or 1915. 

December 8, 1915. 
Present; —Mr. Justice Tudball and 
Mr. Justice Walsh. 
GOBIND SAHAI-—APPLICANT 
versus 
EMPEROR—Opposire Parry. 

Criminal Procedwre Code (Act V of 1898), s, 369 — 
Rejection of? application for revision—Review— Power 
of High Court—Order, if required to be sealed—Allah- 
abad High Court Rules, Ch. VII, rv. 6, 8. 

A High Court has no power under section 369 of 
the Code of Oriminal Procedure to review an order 
dismissing an application for revision made by an 
accused person.  [p. 336, col. 1.] 

Queen- Empress v. Durga Charan, 7 A. 672, followed, 

Anorder of a High Court dismissing an applica: 
tion for revision requires under the rules of the 
Allahabad High Court to be sealod. [p. 336, col. 2.] 

Queen-Empress v. Lalit Tiwari, 21 A. 177; A. W, N. 
(1899) 15; Emperor v. Kallu, 27 A. 92, A. W. Ñ. (1904) 
195; 1 A. L. J. 495; 1 Or. L. J. 710, followed. 

Application to revise an order of a Magis- 
trate of the 1st Class of Muradabad. i 

Mr. Sailanath Mukerjee, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. ' 

JUDGMENT.—The facts before us areas 
follows:— 

The applicant Gobind Sahai was called 
upon by a Magistrate of the First Class to show 
cause whylhe should not be bound over to be 
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of good behaviour. An order was passed 
against him and he was directed to furnish 
security. He appealed to the District 
Magistrate, but his appeal was dismissed. 
He then applied in revision to this Court on 
the 26th of June 1915. On the 22nd of 
July 1915 Mr. Justice Banerji, sitting singly 
after hearing Counsel on his behalf, passed an 
order rejecting the application. That order 
was sigued by Mr. Justice Banerji but was 
not sealed, Onthe 6th of September 1915 
the applicant presented an application to the 
learned Chief Justice on which the following 
order was passed: “Lay before Mr. Justice 
Banerji and let this man be informed of the 
date fixed for hearing.” On the 10th of 
November 1915 Mr. Justice Banerji passed 
an order referring the question to this Court 
as to whether or not an application for review 
can lie in the circumstances of the case. He 
appears to have been in doubt as to the exact 
nature of this application, as he remarks in 
the course of his order that “it is difficult to 
say whether this last application is a fresh 
one for revision or an application for review 
of judgment”. He referred the case, however, 
toa Bench of two Judges with a view toa 
decision on the question we have mentioned 
above, pointing out that a Full Bench of the 
Calcutta High Court had in In the matter 
of the petition of E. W. (iibbons (1) 
held that no review could lie. Apparently 
it was not brought to Mr. Justice Banerji’s 
notice that the point is one which is already 
covered by a decision of two Judges of this 
Court. In the case of Queen-Empress v. 
Durga Oharan (2) a Division Bench of this 
Court held that the High Court has no power 
under section 369 of the Code of Criminal 
Procedure to review an order dismissing an 
application for revision made by an accused 
person and the only remedy is by an appeal 
to the -prerogative of the Crown as exercised 
by the Local Government. The Code of 
Criminal Procedure of 1882 was then in force 
and in this respect does not differ from the 
present Code. It is, moreover, in full agree- 
ment with the decision mentioned above 
reported as In the matter of the petition 
of F. W. Gibbons (1). No dissent 
bas ever been expressed from this decision 
inthis Court and we can see no reason 
whatsoever, when the Legislature has not in 
(1) 14.0, 42. 
(2) 7 A. 672, 
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express terms given this Court statutory 
power to review its judgment in criminal 
cases, to differ from the above-mentioned 
ruling. We, therefore, are clearly of opinion 
that an application for review in the present 
matter cannot lie. But we have also been 
pressed with the decisions of this Court in 
the cases of Queen-Empress v. Lalit Tiwari 
(3) and of Emperor v. Kallu (4) and 
it is urged before us that the order of Mr. 
Justice Banerji not having been sealed, itis still 
open to the applicant to come tothis Court with 
the present application. On behalf ofthe Crown 
it was urged that the order did not require 
sealing in view of the language of the Rules 5 
and 8 of Chapter VIIof the Rules of this Court. 
It is clear from the office report that. such 
orders are not usually sealed; but in our 
opinion the rules mentioned above clearly 
direct that such orders should be sealed. 
This being so, the two rulings mentioned 
above do apply to the circumstances of the 
present case. But inacccrdance with those 
two rulings it is only the Judge concerned 
who can deal with this matter. It will be 
open, therefore, to the present applicant to 
make any such application as he deems fit 
to Mr. Justice Banerji in view of those two 
rulings. It is not possible for us to deal 
with this matter. In so far as it is. an 
application for review, the present application 
must fail and we reject it. In so far as it 
is an application contemplated by the rulings 
mentioned above, it must be dealt with by 
Mr. Justice Banerji. For this purpose it must 
be sent back to Mr. Justice Banerji and 
it will be open to him to pass any such order 
which he may deem fit to pass. 

On the case coming up before Mr. Justice 
Banerji, His Lordship passed the following 

ORDER.—A Bench of this Court has 
held that as the order passed by me on the 
22nd July 1915 was not sealed, this applica- 
eation for revision must be deemed to be 
still pending. I have heard the learned 
Vakil who has now .appeared for the 
applicant and who has addressed the Court 
at considerable length. I see no reason, in 
view of the findings of the Courts below, 
to admit this application. I accordingly 
reject it. 


Application rejected, 
(3) 21 A. 177; A. W. N. (1899) 15. 
(4) 27 A. 92; A. W. N. (1904) 195; 1 A; L. J. 495; 
1 Cr. L. J. 710, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp CIVIL APPEAL No. 1 oF 1913. 
June 15, 1915. 
. Present:—Mr. Stuart, A. J. C. 
Thakur GAURI SHANKAR SINGH— 
PrAINTIFF— ÁÀPPELLANT 
e versus 
BHAGWAN DIN AND oTHERS—DEFENDANTS 


— RESPONDENTS. 

Wajib-ul-arz, interpretation of—‘Farar’, meaning of 
Construction of document. 

-Where a clause in a wajib-ul-arz ran, “when an 
owner of the grove ‘gaon se farar ho jata ha? his 
grove becomes 'nazul? ”: 

Held, that the word “aran could not apply to a 
man who left the village openly, and not ina clan- 
destine or irregular manner, in order to take up his 
residence in an adjoining village, but to an abscond- 
er or a deserter. [p. 337, col. 2. 

Chandi Singh v. Syed Arjumand Ali, 2 0. C. 281 at 
p. 285, referred to. 


Appeal from the deis of the District 
Judge, Rai Bareli, dated the 24th June 
1918, upholding that of the Munsif, Dal- 
mau, dated the 19th April 1913. 


Syed Ali Muhammad, for the Appellant. 
Mr. P. N. Rozdon, for the Respondents. 


_ JU DGMENT.—The grove in suit belonged 
to a certain Bhikia, who died leaving four 
sons, Debi Din, Bakhtawar, Bhawani and 
"Baehehu. Debi Din, Bhawani and Bachchu 
‘left Karauli Dama, the village in which 
‘the grove is situated, and took up their 
residence in a village a few miles away 
in the same district. Bakhtawar retained 
possession of the grove. On his death his 
widow, Musammat Radhia, succeeded him in 
its possession. The question for decision is 
whether the grove has now escheated to 
the zemindar or whether it belongs to a 
nephew of  Bakhtawar. The zemindar 
assailed the nephew’s title on two grounds, 
the first being that he had not established 
that he was the heir of Radhia, and the 
second being that in any circumstances 
the grove had escheated to the zemindar 
because the nephew and his father had 
abandoned the village and had thereby lost 
all claims to succeed as grove-holder under 
the provisions of the wajib-ul-arz. 

The learned Counsel for the appellant 
has conceded in the course of his argument 
that the nephew Bhagwan Din is the heir 
of Radhia. But he argues that he cannot 
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succeed to the grove under the provisions 
of the following clause of the wajib- ul-arz, 
“When an owner of the grove gaon se 
farar ho jata hat,’ his grove becomes nmazul." 
His argument is that Bhagwan Din having 
left the village and taken up his residence 
in another village, “gaon se farar ho jata hat.” 

The meaning of an almost exactly similar 
clause in a wajib-ul-arz was interpreted in 
Chandi Singh v. Syed Arjumand Al (1). In 
that decision a Bench arrived at the 
conclusion that the verb “farar hona” meant 
to run away.” The learned Counsel for 
the appellant has argued thata man who 
leaves a village of his own free will and 
has thrown up his land without being 
ejected from his cultivatory holding is 
“farar”, and that there is nothing in the 
Bench decision to a contrary effect. In Chandi 
Singh v. Syed Arjumand Ali (1) a tenant was 
ejected from his cultivatory holding in the 
village by a decree of a Revenue Court. 
Thus it was not within his choice whether 
he left the village or not. In the present 
case the facts are not so strong. It does 
not appear-that the father of Bhagwan Din 
was ejected. He seems to have left the 
village of his own choice. But, nevertheless, 
I consider that the word m ar" cannot 
apply to aman wholeaves a village openly 
in order to take up his residence in an 
adjoining village. I understand the 
word to mean an absconder. There must 
be something clandestine or irregular about 
the departure. As is remarked in the 
decision in question, a tenant who flees from 
a village, or who departs from it clandestinely, 
or who forsakes if, because “he owes his land- 
lord rent; may be a ‘runaway’ man or a 
‘deserter’ or an ‘absconder’.” I do not 
think that a man can be called “farar” 
simply because he has abandoned his 
cultivatory holding. It would be necessary, 
in order that the term “farar” should be 
applicable to his case, forhim also to have 
abandoned the holding in a clandestine or 
irregular manner. The word “absconder” 

appears a sufficiently accurate translation of 
the word “farar.” I, therefore, do not con- 
sider that Bhagwan Din’s action in residing 
out of the village comes within the contempla- 
tion of the clause of the *tajzb-ul-arz in ques- 


(1) 2 Q. C, 281 at p. 285. 
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tion. The grove has not escheated to the 
zemindar and Bhagwan Din, as the heir 
of his aunt, has established his right to 
succeed her as grove-holder. 

I, therefore, dismiss this appeal. The 
appellant will pay his own costs and those 
of the respondents. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civir APPEAL No. 426 or 1913. 
December 16, 1915. 
Present:—Justice Sir P. C. Banerjee, KT., 
and Mr. Justice Piggott. 
Musammat RAM DEI—PrAINTIFF— 
APPELLANT 
versus 
Musammat KISHEN DEI AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Hindu Widows’ Re-marriage Act (XV of 1856), s. 2, 
applicability of —Grihast Goshains—Karao marriage — 
Unchastity after inheritance, effect of. 

Ifa widow can validly re-marry according to the 
custom of her caste, her re-marriage does not deprive 
her of her right to the estate of her deceased 
hasband. [p. 339, col. 1.] 

Har Saran Das v. Nandi, 11 A. 330; A. W. N. 
(1889) 77; Gajadhar v. Kaunsilla, 1 Ind. Cas. 761; 6 
À. L. J. 107; 31 A. 161; Mula v. Partab, 6 Ind. Cas. 
116; 7 A. L. J. 417; 32 A. 469, followed. 

If a widow becomes unchaste after inheriting the 
property of her husband, she does not by reason of 
such unchastity forfeit the interests which have 
become vested in her by right of inheritance. [p. 
889, ool. 2.] 

Moniram Kolita v. Keri Kolitani, 6 ©. 76 (P. O); 
6 0. L. R. 322; 7 I. A. 116; 4 Sar. P. C. J. 103; 8 
Suth. P. C. J. 765; 4 Ind. Jur. 363; 3 Shome L. R. 
198, followed. 


First appeal from the decision of the Sub- 
ordinate Judge of Moradabad, dated the 5th 
August 1913. 

The Hon’ble Dr. Sunder Lal, for the Ap- 
pellant. 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondents. 


JUDGMENT. 


BANERII, J.— This appeal arises out of 
a suit brought by the appellant for posses- 
sion of certain property which admittedly 
belonged to one Mahant Prabhuban. He 
was an agcetic of the class called Grihast 
Goshain, that is, a sect who had not renounc- 
ed the world and held property. He mar- 
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ried two wives, namely the plaintiff Musam- 
mat Ram Dei and the Ist defendant Musammat 
Kishan Dei and died leaving them surviving. 
Upon his death, which took place on the 8th 
of January 1906, the two widows took pos- 
session of the property. Before his death 
Prabhuban made two Wills, the last of which 
is dated the 22nd December 1905. There 
was some litigation in regard to his property 
after his death, but it is not necessary for 
the purpose of this case to refer to it. The 
plaintiff states in her plaint that she and 
the first defendant inherited the property of 
Prabhuban and were in possession. She 
further alleges that the first defendant Mu. 
sammat Kishen Dei had become unchaste and 
was living with the second defendant, the 
brother of the deceased, as his concubine; and . 
that for this reason she forfeited her rights 
in the property of her deceased husband, 
In the 10th paragraph of her plaint she 
states that the defendant No. 1 contracted 
a karao marriage with the second defendant 
agairst the custom of the family of the 
father and husband of the plaintiff and 
defendant No. 1, and that such karao mar- 
riage was illegal under the Hindu Law. In 
the llth paragraph of the plaint it was 
stated that this act of the first defendant, 
namely, the contracting of the karao mar- 
riage, was contrary to the practice and cus- 
tom of the family and was illegal under 
the Hindu Law and that, therefore, the first 
defendant was liable to be dispossessed of 
the property left by Prabhuban, her first 
husband, "under the Will executed by the de- 
ceased Mahant and according to the cus- 
tom in vogue among the Goshazns.”? On be- 
half of the defendants it was admitted that 
a karao marriage had been contracted by the 
first defendant with the second defendant, 
but it was urged that such marriage was 
valid according to the custom of the caste 
and the family; that by reason of such mar- 
riage the first defendant did not forfeit her 
share in her first husband’s estate, and that 
the plaintiffs suit was, therefore, not main- 
tainable. The Court below found that a 
custom prevailed amorg Goshains of the 
class to which the parties belong under 
which a karao marriage can be validly con- 
tracted; that such marriage did not entail 
a forfeiture of the interest of the widow, 
who contracted the karao marriage, in the pro. 
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perty of her first husband, and that the 
plaintiff was not entitled to recover from 
the defendant the property taken by her. 
That Court dismissed the suit. The plaint- 
iff has preferred this appeal and three con- 
tentions have been put forward on her behalf. 
The first isthat assuming that a valid karao 
marriage has been contracted by the (first 
defendant with the second defendant, such 
marriage dissolved the connection of the first 
defendant with the family of Prabhuban and 
must be treated as civil death in consequence 
of which she ceased to have any interest 
in the property of her first husband. Jt is 
urged that this would be so irrespective of 
the provisions of Act XV of 1856. The neat 
contention is that according to the custom 
of the caste a karao marriage cannot be 
validly contracted; and it is lastly urged 
that if such a custom prevails it is also the 
custom of the caste that upon a karao mar- 


riage being contracted, the woman 
contracting such marriage forfeits her 
interest in her first husband’s estate. As 


regards the first point, the matter is concluded 
by the rulings of this Court in a series 
of decisions commencing with Har Saran 
Das v. Nandi (1) and ending with Mula 
v. Partab (2). It has been held in these 
cases that if a widow can validly re-marry 
according to the custom of her caste, such 
a re-marriage does not deprive her of her 
right to the estate of her deceased 
husband. It was pointed ont in the case 
of Gajadhar v. Kaunsilla (3) that the effect 
of the rulings of this Court was that not 
only is Act XV of 1856 inapplicable 
in the case of a widow who is permitted 
by the custom of her caste to re-marry, 
but she does not forfeit the property 
inherited by her from her first husband, 
and the relationship with the family of 
her firs husband does not come to an 
end. We feel ourselves bound by the 
rulings of this Court and see no reason to 
depart from the view adopted in these 
rulings. It is true that other High Courts 
have, in the cases referred to in the 
judgment of the Court below, held a 
contrary view, but as I have said above, 
we ought to follow the rulings of our 


(1) 11 A. 230; A. W. N. (1889) 77. 
9 6 Ind. Cas. 116; 32 A. 489; 7 A. L. J. 417. 
3) 1 Ind. Cag. 761; 31 A. 161 6A. L. J. 107. 
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own Court unless we are prepared to refer 
the matter toa larger Bench and we are 
agreed that that course need not be 
followed. The first contention, therefore, 
yaised on behalf of the appellant must be 
overruled. If, as is contended, Musammat 
Kishen Dei has become unchaste, since it 
isalleged that such unchastity has taken 
place subsequently to her inheriting the 
property of her first husband, she does 
not by reason of such unchastity forfeit, 
according to the decision of their Lordships 
of the Privy Council in the case of 
Moniram Kolita v. Keri Kolitand (4), the 
interests which vested in her by right of 
inheritance to her husband. We have, 
therefore, to consider whether any custom 
prevails among the caste to which the 
parties belong under which a karao marriage 
may be validly contracted. On this point 


there is overwhelming evidence on the 
part of the defendants. The learned 
Subordinate Judge has referred to it at 


length. The witnesses who were examined 
cited no less than 189 instances in which 
such marriage was contracted and was 
recognised as a valid marriage. We have 
not been referred to anything which would 
induce us to differ from the conclusion of 
the Court below on this point. It is 
urged on behalf of the appellant that even 
if a karao marriage prevails, the plaintiff 
has proved that in the case of such 
marriage the woman who re-marries forfeits 
her rights to the estate of her first 
husband. Some wajib-ul-arazz have been 
relied upon as establishing this custom. It 
is not disputed that these waj?b-ul-araiz would 
not by themselves be sufficient to establish 
the custom contended for. The oral 
evidence on the point is very meagre. The 
wajib-ul-araiz do not relate to the particular 
village in which the parties reside. On 
the other hand there is a mass of oral 


evidence proving that a widow who 
pe-marries in the karao form does not 
thereby forfeit her rights in her first 


husband’s estate. I may also observe that 
according to the pleadings as set forth 
in the plaint and according to the issues 
framed in the Court below, it was not 
the case of the plaintiff that in the case 


of a valid karao marriage the woman 

(4)6 0.776; 6 C. I. R. 322,71. A. 115 (P. C.) 
Sar. P. C. J. 108; 3 Suth. P,C, J. 765; 4 Ind. Jur. 368, 
8 Shome L, R, 198. 
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contracting such marriage forfeited by 
custom the interests acquired by her in 
the estate of her deceased husband. [Itis 
true that some evidence was adduced on 
the point, but as I have already said, this 
evidence on behalf of the plaintiff was of 
the vaguest description. On the other 
hand, the evidence which the defendants 
put forward and to which the Court below 
refers atsome length, rebuts the correctness 
of the allegations made on behalf of the 
plaintiff. In this view it is not necessary 
to decide whether the agreement executed 
by the parties on the 8th of October 1910 
precludes the plaintiff from maintaining the 
suit. If I had to express an opinion on 
the point, it seems to me that the last 
clause of that agreement leaves untouched 
the rights of the parties under the Hindu 
Law in respect of the property which they 
agreed to hold separately and in defined 
shares. It is stated in that document that 
“this partition has been made simply 
for the sake of facility in the management 


of the estate and in the obtaining of 
separate proprietary possession and for 
the purpose of having entries made in 


the Revenue Court. No passage of this 
document, whether in whole or in part, 
will affect the legal rights and powers of 
any party in respect of the property, the 
subject of the partition.” However, as I 
have said above, it is not necessary to 
decide this point as upon the other issnes 
raised in the case, the plaintiffs suit 
must, in my opinion, fail. I would dismiss 
the appeal with costs. 

Pracorr, J.—I agree in the judgment 
delivered by my learned colleague, both 
as regards the decision and the reasoning 
on which it is based. I desire to add a 
few words with respect to the pleadings. 
Dr. Sunder Lal, who has laid the case 
for the appellant before us in the only 
possible form in which it could be argued, 
has endeavoured to rest that case entirely 
upon the question of law, as to which 
this High Court has differed from other 
High Courts, in respect of the operation 
of section 2 of the Hindu Widows’ Re-mar- 
riage Act, XV of 1856. If I thought that 
this question arose in the presert case in 
a pure form, I should almost have felt 
disposed to support the suggestion addressed 
to us on behalf of the appellant for a 
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reference to a larger Bench. On the 
pleadings, however, it seems to me ex- 
ceedingly difficult to rest the case upon 
this basis now. The plaintiff might no 
doubt have come into Court treating the 
karao union between the first and second 
defendants as a valid re-marriage. She would 
then have been in a position, firstly, to appeal 
to the opinion expressed by other High 
Courts in India with regard to the section 
of the Statute above referred to and to 
ask for a reconsideration of the opposite 
view which has so long prevailed in this 
Court. Secondly, she might have directed 
her evidence expressly towards proving 
that amongst  Goshains, that is to say, 
amongst the class to which these parties 
belong, a widow when contracting a 
marriage in the karao form with a second 
husband is universally regarded as for- 
feiting any property which may be in her 
possession by right of inheritance from her 
first husband. It seems to me, however, 
that the plaintiff has made it exceedingly 
difficult for herself to take up this position 
now in appeal. The pleadings embodied in 
paragraphs 10 and 11 of her plaint are not 
really open to any alternative  inter- 
pretation. They deny the validity of the 
karao union, and describe the relationship 
existing between the first and second de- 
fendants subsequent to that union as un- 
chastity pure and simple, The plaintiff 
was no doubt aware that, on these 
pleadings alone, she could not claim the | 
estate; but she does claim it, on the 
ground that the unchastity in this particular 
case entails forfeiture of the property, 
firstly, by reason of the Will left by 
Mahant Prabhuban, the first husband of 
defendant No. 1, and secondly, “according 
to the custom in vogue among the Go- 
shains." The plea with regard to the Will 
is almost completely answered by the 
simple remark that, according to the 
plaintiff herself, víde paragraph 2 of the 
plaint, the first defendant did not take 
this property under the Will but as an 
heir under the ordinary Hindu Law. 
If any further answer be required, it 
might be added that whatever view the 
Court might take as to the validity 
of a karao union amongst these Goshains, 
it is certain that the testator himself 
did not regard it as amounting to un- 
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chastity, there being documentary evidence 
that he had on a former occasion recom- 
mended both his widows to contract this 


very union. With regard to the custom 
of the Goshains, the plaintiff is in this 
difficulty, that she did not direct her 


evidence specifically towards proving that a 
Goshain widow who has become possessed 
of property by the death of her husband 
forfeits the same by an act of unchastity. 
She confined herself to an attempt to meet 
the defendants’ case: with regard to karao 
marriages in particular. The defendants 
having set out to prove that karao marriages 
were generally recognised as valid among 
the Goshains, the plaintiff endeavoured to 
counter this by adducing evidence to show 
that this custom was subject toa qualifi- 
cation, namely, that a widow so re-marrying 
forfeits any property inherited by her from 
her first husband. Now the evidence directly 
bearing on this point is not voluminous and 
it would be surprising if it were so. It is 
only in exceptional cases that a widow 
inherits property from her husband and 
obtains possession of the same. It is rarer 
still for a widow, possessed of property 
sufficient for her maintenance, to contract 
a second marriage. The instances which 
the parties have. been able to prove are 
consequently not numerous; but it seems 
to me on an examination of the record 
that there is a great preponderance of 
evidence on this point in favour of the 
defendants. I doubt whether the plaintiff 
can be said to have made out a single 
clear instance in which a widow who had 
obtained possession of her first -husband’s 
property was divested of the same and 
dispossessed upon her contracting a karao 
marriage with another man. On the other 
hand, the defendants produced witnesses 
who were able to speak to a certain 
limited number of specifie instances in which 
a widow so re-marrying retained possession 
not merely over moveables, but in some 
cases even over imnioveable property, which 
she had inherited on the death of her 
first husband. Under these circumstances 
I think that the plaintiff's 
fail and that it is useless to ask this 
Court in a case thus complicated by the 
pleadings and by its own particular evi- 
dence to enter upon a reconsideration of 
the pure question of law with regard to 
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the effect 
1850. 

By Tae Covunr.—The order of the Court 
is that the appeal is dismissed with costs 
including fees on the higher scale. 

Appeal dismissed. 


of section 2 of Act XV of 


OUDH JUDICIAL COMMISSIONER’S 
COURT.: 

/Sgcoxp Crvin APPEAL No. 64 or 1913. 
June 24, 1915. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
Musammat HUSAINI alas HUSHM AT— 
DEFENDANT— APPELLANT 
versus 


RAM CHARAN-—PraAINTIFF—BESPONDENT. 

Mortgage—Consideration-money, only portion of, 
payment of, effect of —Usvfructuary mortgagee, right of 
—Default of puisne mortgagee in redeeming prior 
mortgages, effect of—Possession, suit for maintainability 
of—Limitation Act (IX of 1908), Sch. I, Art. 135— 
Possession, right of. 

Where a mortgagor receives only a portion of the 
consideration-money, the mortgage holds good to the 
extent of that portion. [p. 342, cols. 1 & 2.] 

Rashik Lal v. Ram Narain, 18 Ind. Cas. 578; 9 A. 
L. J. 198; 34 A. 273 and Ran? Raghubans Kuar v. 
Ratnak Ali, 10 O. C. 69, referred to. 

A usufructuary mortgagee with whom money is 
left for the redemption of certain prior mortgages to 
enable him to obtain possession of the mortgaged 
property cannot, after making default in paying that 
money, be allowed to sue the mortgagor for the 
possession of that property when the latter pays the 
money due to the prior mortgagees and obtains 
possession. [p. 342, col. 2.] 

Under Article 135, Schedule I, of the Limitation 
Act, it is immaterial whether possession of the 
property mortgaged is held at the time of the mort. 
gage by the mortgagor or by a prior mortgagee, and 
as between the mortgagor and the mortgagee entitled 
to possession the former's right to possession ceases 
when he makes a fresh mortgage. [p. 342, col. 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 6th January 1913, 
modifying that of the Subordinate Judge, 
Hardoi, dated the 23rd April 1912. 

Chaudhri Aam Bharose Lal, for the Appel- 
lant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent. 

JUDGMENT.—The quesiion for consider- 
ation in this appeal is whether a usufructuary 
mortgagee with whom money is left for the 
redemption of certain prior mortgages to 
enable him to obtain possession of the 
mortgaged property can, after making 
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default in paying that money, be allowed to 
sue the mortgagor for the possession of that 
property when the latter pays the money 
due to the prior mortgagees and obtains 
possession. 

The mortgage in this case was made by 
Musammat Husaini and others in favour of 
the plaintiff-respondent in lieu of Rs. 1,300 
on the 10th June 1891. A  5.biswas 
share was mortgaged therein. The mort- 
gagors received Rs. 600 and gave possession 
over one-third of 5 biswas which was in 
their possession, and left Rs. 700 with the 
plaintiff for payment to the prior mortgagees 
who were in possession of the remaining 
two-thirds. It is not disputed that the money 
left with the plaintiff was sufficient to cover 
the amount dueon the prior mortgages. The 
plaintiff, however, took no steps for twenty 
years io redeem the prior mortgages, being 
evidently contented with the position that 
he would get interest at the rate stipulated 
in the mortgage-deed on the portion of the 
consideration-money actually advanced by 
him, and be liable to account for the profits 
of only such portion of the mortgaged 
property over which he got possession. 
On the 31st July 1911, the mortgagors 
paid Rs. 960 to the prior mortgagees and 
obtained possession over the remainder of the 
mortgaged property. The plaintiff then 
turned round and sued the mortgagors for 
possession, offering to pay to the mortgagors 
Rs. 700 or any other sum that may be ad- 
judged by the Court. 


The Courts below decreed the claim, con- 
ditioned on the payment of Rs. 960 by the 
plaintiff to the defendants. 

Ii is contended on behalf of the defendant- 
appellant that she rescinded the contract of 
the mortgage under section 39 of the Indian 
Contract Act when the plaintiff-respondent 
did not pay the money due to the prior mort- 
gagees and that the claim was barred by 
Article 135 of the Indian Limitation Act. 

No rescission is, however, alleged or set ap 
in the written statement. On the other 
hand, a suit for the redemption of the mort- 
gage filed by Musammat  Husaini is still 
pending. A portion of the consideration was 
admittedly received by the mortgagors and 
as held in Rashik Lal v. Ram Narain (1) 


(1) 13 Ind. Cas. 573; 34 A. 278; 9 A, L. J. 198, 
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and Rant Raghupans Kuar v. Raunak Ali 
(2) the mortgage is a good mortgage to the 
extent of the money actually advanced. 

The effect of the failure of the plaintiff to 
pay the money due to the prior mortgagees, 
however, is that the mortgagors cannot be 
compelled to perform their part of the con- 
tract to deliver possession. Under section 
54 of the Indian Contract Act, where a con- 
tract consists of reciprocal promises, the per- 
formance of one of which cannot be claimed 
till the other has been performed, and when 
the promisor of the promise last mentioned 
fails to perform it, such promisor cannot claim 
the performance of the reciprocal promise 
&nd must make compensation to the other 
party to the contract for any loss which such 
other party may sustain by the non-perform- 
ance of the contract. The plaintiff 
practically seeks to enforce the contract 
made by the mortgagors to deliver 
possession without having performed 
his part of the contract. The non-payment 
of a portion of the consideration-money does 
not affect the validity of the security or 
transfer to the extent of the money paid, but 
affects the plaintiff’s right to obtain posses- 
sion. 

The claim is, moreover, barred by limitation 
as the defendant’s right to possession deter- 
mined on the date of the mortgage. 
Article 135 of the Indian Limitation Act 
allows to the mortgagee suing for possession 
a period of twelve years from the date when 
the mortgagor’s right to possession deter- 
mines. It is immaterial whether thé possession 
of the property mortgaged is held at the time 
of the mortgage by the mortgagor or by prior 
mortgagee. As between the mortgagor and 
the mortgagee the right of the mortgagor to 
possession ceases when he makes a fresh 
mortgage. 

The appeal is, therefore, allowed and the 
plaintiff's elaim dismissed, the defendant- 


appellant getting her costs in all the 
Courts. 
Appeal allowed. 
(2) 10 0. 0. 69. 
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PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA [lich Court. 
November 22, 1915. 
Present:—Viscount Haldane (Lord Chan- 
eellor), Lord Parmoor, Lord Wrenbury, 
Sir John Edge and Mr. Ameer Ali. 
MUSAHAR SAHU AND ANOTHER— 
APPELLANTS 
versus 
Lala HAKTM LAL AND ANOTHER— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58—Trans- 
fer with intent to defeat or delay creditors—Preference 
of one creditor over another, when valid—Bankruptcy, 
consideration of— Conveyance, when valid. 

Ina casein which no consideration of the law 
of bankruptcy applies, there is nothing to prevent a 
debtor paying one creditor in full and leaving others 

' unpaid, although the result may be that the rest of 
his assets will be insufficient to provide for the 
payment of the rest of his debts. — [p. 844, col. 2.] 

Moroney, In ve, 21 Irish 27, referred io. 

A transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes property 


from the creditors to the benefit of the debtor. [p. 
844, col. 2.] 

Where a transfer was made for adequate con- 
sideration in satisfaction of genuine debts, and 
without reservation of any benefit to the debtor, and 


where there was no question of bankruptcy of the 
debtor: 


Held, that there was no ground for impeaching 
the transaction under section 58 of the Transfer of 
Property Act for the fact that a creditor was a loser 
by payment being made to a preferred creditor. [p. 
844, col. 2.] 


Middleton v. Pollock, Elliott, Ew parte, (1876) 2 Ch, 
D. 104; 45 L. J. Ch. 293, approved. 


Appeal from a judgment and decree of the 
Calcutta High Court, dated April 3, 1907, 
reversing those of the Court of the 
Subordinate Judge of Mozaffarpore, dated 
July 30, 1904. 

FACTS.—The materia] facts of the case 
are sufficiently set forth in their Lordships’ 
judgment. 

There were two different suits instituted 
in the lower Court, but at the instance of the 
- plaintiffs-appellants were set down for hear. 
ing together. Then they themselves raised 
objections to that mode of trial. The Judge, 
however, gave only one judgment. The 
appellants at the Privy Council endeavoured 
tu make use of evidence given in one suit in 
the other. 

Mr. Dube, for the Appellants.— On Decem- 
ber 14, 1900, the appellants instituted a suit 
against one Kishun Benode Upadhya for the 
recovery of Rs. 12,695. The appellants be- 
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eame aware of the intention of Kishun 
Benode to dispose of his properties in order 
io defeat or delay the execution of the decree 
to be passed. An application was accord- 
ingly made under section 483 of Code of 
Civil Procedure of 1882 to call upon the 
said Kishun Benode to furnish security to 
satisfy the decree that might be passed 
against him. The application was rejected 
on the said Kishun Benode filing an affidavit 
to the effect that he did not have such an 
intention. , During the pendency of the pro- 
ceedings in the suit the respondents were 
busy conspiring with the said Kishun 
Benode as to devising a scheme in order to 
delay or defeat the execution of the decree 
to be passed. The fraudulent scheme adopted 
was the execution of two documents by the 
said Kishun Benode on September 2, 1901, 
whereby he conveyed practically all his 
immoveable properties to the respondents 
and their near relations. The first was a 
mortgage bond executed in the name of 
Kamta Prashad who was the nephew and a 
ward of the respondent Ram Aotar Lal, while 
the second was executed in favour of the 
respondent Hakim Lal. The transaction was 
not bona fide and, therefore, paying a valu- 
able consideration would not take the case out 
of the provision of section 53 of the Transfer 
of Property Act. The transaction was to 
defeat the creditors and must fall. Nothing 
could be done to favour one creditor as 
against other creditors. 

Reference was made to Cadogan v. Kennett 
(1), Middleton v. Pollock, Elliott, He parte 
(2), and Narayana Pattar v. Viraraghava 
Pattar (8). 

Mr. Dunne appeared for the Respondents, 
but was not called upon. 


JUDGMENT. 


Lorn Wrenxpury. —On the 2nd September 
1901 Kishun Benode executed two kobalas 
or conveyances, the one to Kamta Prashad 
and the other to Hakim Lal. They were 
conveyances of certain lands, the parcels in 
the second deed being much more numerous 
than those in the first deed. Kamta Prashad 
was the nephew of Ram Aotar Lal, a brother 
of Hakim Lal. He was a minor and Ram 


Aotar Lal was his guardian. 
1) 2 Cowper 432; 98 E. R. 1171. 
2) (1876) 2 Ch. D. 104; 45 L. J. Oh. 29 , 
3) 23 M. 184. 
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The plaintiff, Musahar Sahu, was at this 
date a creditor of Kishun Benode. He had 
on the 14th December 1900 sued for the debt 
and on the 5th January 1901 had presented 
a petition for security by way of attachment 
before judgment. On the Ilth February 
1901 Kishun Benode had made an aflidavit 
that he did not intend to transfer any of his 
properties, and accordingly on the lith 
February 1901 the petition was dismissed. 

In this state of facts the two kobalas were 
executed by the debtor on the 2nd September 
1901. ` 

On the 5th December 1901 the plaintif 
obtained judgment in his action for 
Rs. 12,695-10-0 and costs. The defendant 
did not appear at the trial. On the 21st 
December 1901  Kishun Benode applied for 
& re-hearing, but on the 2nd August 1902 
that application was dismissed by default. 
In the interval, viz., on the 11th June 1902, 
the transferees had obtained an order for 
‘registration of their names in respect of the 
properties transferred. 

Under these circumstances two suits were 
brought to set aside the kobalas, on the 
ground that within section 53 of the Transfer 
of Property Act, IV of 1882, the transfers 
were made with intent to defeat or delay the 
creditors of Kishun Benode. 


“The Subordinate Judge set aside the first 
kobala on the ground that no consideration 
owas paid, thata debt of Rs. 6,835 therein 
alleged to be dueto Kamta Prashad was 
fictitious, that the transfer was made 
gratuitously, and that the transfer was made 
with intent to defraud. An appeal was 
dismissed with costs, and this decision is not 
questioned before this Board. 


As regards the second kohala, there are 
concurrent findings that the consideraticn for 
this deed was real and not fictitious. The 
Subordinate Judge nevertheless decided in 
favour of the plaintiff. Upon appeal this 
decision was reversed, and the second kobala 
upheld. From that decision the plaintiff has 
brought this appeal. 


The appellant has not argued that the law 
is wrongly laid down in the judgment of the 
High Court. His contention is that the two 
deeds of the 2nd September 1901 form really 
one transaction and that the second kobala 
must fall with-the first. 
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As matter of law their Lordships take it 
to be clear that ina casein which no con- 
sideration of the law of bankruptcy applies, 
there is nothing to prevent a debtor paying 
one creditor in full and leaving others 
unpaid although the result may be that the 
rest of bis assets will be insufficient to provide 
for the payment of the rest of his debts. 
The law is, in their Lordships’ opinion, 
rightly stated by Palles, C. B., in Moroney, In 
re (4), where he says :— 

“The right of the creditors taken asa 
whole is that all the property of the 
debtor should be applied in payment 
of demands of them or some of them, 
without any portion of it being parted 
with without consideration or reserved or 
retained by the debtor to their prejudice. It 
follows from this, that security given bya . 
debtor to one creditor upon a portion of or 
upon all his property, although the effect of 
it or even the interest of the debtor in making 
it, may be to defeat an expected execution of 
another creditor, is not & fraud within the 
Statute, because mnotwitbstanding- such an 
act, the entire property remains available for 
the creditors or some or one of them, and as 
the Statute gives no right to rateable dis- 
tribution, the right of the creditors by such 
act is not invaded or affected.” 

The transfer which defeats or delays 
creditors is not an instrument which prefers 
one creditor to another, but an instrument 


_which removes. property from the creditors 


to the benefit of the debtor. The debtor 
must not retain a benefit for himself, He 
may pay one creditor and leave another 
unpaid [Middleton v. Pollock (2)]. So soon 
as it is found that the transfer here impeached 
was made for adequate consideration in 
satisfaction of genuine debts, and without 
reservation of any benefit to the debtor, it 
follows that no ground for impeaching it lies 
in the fact that the plaintiff who also was a 
creditor was a loser by payment being made 
to this preferred creditor— there being in the 
case no question of bankruptcy. 


The argument presented to their Lordships 
has in substance been that the transaction of 
the 2nd September 1901 was one transaction: 
that (1) Kamta Prashad, the nephew, the 
minor and ward, and (2) Hakim Lal, the 


(4) 21 Irish 27, 
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uncle of Kamta and brother of Ram Aotar 
Lal, the minor’s guardian, åre for this purpose 
not distinguishable as independent transferees, 
that from the 11th February 1901, until after 
the 11th June 1902, Kishun Benode was play- 
ing for time, and that this fact and the 
fact that the former kobala was fictitious and 
fraudulent show that the latter kobala was 
fraudulent also. Their Lordships do not 
accept this contention. The kobala in favour 
of Hakim Lal must stand or fall on its own 
merits. The concurrent finding that the 
consideration for the deed was real, reduces 
the case to onein which the debtor has 
preferred one creditor tothe detriment of 
another, but this in itself is no ground for 
impeaching it under the section even if the 
debtor was intending to defeat an anticipated 
execution by the plaintiff. 

Their Lordships will humbly advise His 
Majesty that the appeal should stand 
dismissed with costs. 

Solicitors for the Appellant: —Messrs. T. 
L: Wilson § Co. 

Solicitors for the Respondents:—Messrs. 
Watkins & Hunter. 

. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Reviston Petition No. 71 or 1915. 
June 23, 1915. 

Present:—Mr. Kanhaiya Lal, A. J. C. 
ABDUL KARIM: AND ANOTHER—DEFENDANTS 
— APPLICANTS 
versus 


MUHAMMAD HUSAIN —PrAINTIFF— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
16—Award, setting aside of —Date for making of award 
not fined by order of reference, effect of -Notice of 
filing of award not given, effect of — Material irregularity 
—Opinion, mere, unsupported by reasons—Decision, 
insufficient, 

A Court set aside an award on the ground that 
no date had been fixed by the order of reference 
for the making of the award and that no notice of 
its filing was given to the plaintiff. An objection to 
the filing of the award had, however, been made 
within time: 

Held, that in setting aside the award the Court 
acted illegally and with material irregularity. [p. 
245, ‘col, 2.] 
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Mahant Qur Das v. Garul Dhuj, 9 Ind. Cas. 241 and 
Bhagwan Din Singh v. Fakir Singh, 20 Ind. Cas. 778; 
16 O. C. 238, referred to. 

A mere expression of opinion one way or the other 
as regards any point, without any reasons being set 
forth in support of that opinion, cannot be regarded 
as a sufficient decision of that point.. [p. 345, col. 2; 


p. 346, col. 1.] 

Application against an order of the 
Munsif, South Lucknow, dated the 15th 
April 1915. 

Pandit Gokaran Nath Misra and Babu 
Probhat Chandra Gupta, for the Applicants. 

Babu Bisheshwar Nath Srivastava and Pandit 
Brij Narzin Chakbast, for the Opposite Party. 

JUDGMENT.—In this case a suit for 
partition was referred to arbitration. The 
share claimed by the plaintiff was disputed 
by the defendants. The arbitrators made 
an award, allowing the plaintiff a one-third 


share in the disputed property. To that 
award certain objections were taken by 
the plaintiff, which were accepted by the 


Court below in so far that the award was 
set aside on the ground that no date had 
been fixed by the order of reference for 
the making of the award and that no 
notice of its filing was given to the plaintiff, 
The Court below relied on the decision in 
Mahant Gur Das v. Garul Dhuj (1). But that 
decision was explained in a latter decision of 
this Court in Bhagwan Din Singh v. Fakir 
Singh (2). The question of giving notice 
of the filing of the award was immaterial 
because an objection to its filing was made 
within time. The lower Court has, therefore, 
seb aside the award on very inadequate 


grounds. It has acted in the exercise of its 
jurisdietion illegally and with material 
irregularity. 


The Court below in setting aside the 
award observed that the other grounds, 
alleging misconduct on the part of the 
arbitrators‘and setting up other irregularities, 
had not been established, but went on to 
say that, as the award was set aside on 
other grounds, it was not necessary to deal 
with them. Apparently there was no final 
decision of the other objections raised by 
the plaintiff to the validity of the award, 
and a mere expression of opinion one way 
or the other without any reasons being set 
forth in support of that opinion cannot 


(1) 9 Ind. Cas. 241. 
(2) 20 Ind. Cas, 773; 16 O. O. 283. 
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be regarded as a sufficient decision of the 
objections raised. 

The application is, therefore, allowed and 
the suit remanded to the Court below 
with a direction to reinstate it under its 
original number and to dispose of the objec- 
tions filed by the plaintiff in aecordance 
with law. The costs will abide the event. 


Application accepted; Suit remanded. 


ALLAHABAD HIGH COURT. 
Ssoonp Orv APPBAL No. 1323 or 1914. 
December 20, 1915. 
Present:_—Mr. Justice Tudball and 
Mr. Justice Walsh. 

BASDEO RAI—DEFENDANT—ÀPPELLANT 
versus 
DWARKA RAM AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 107—Per. 
mission to build—Lease not ewecuted —Dispossession— 
Suit for possession —Injunction —License —Licensce, 
position of— Hasements Act (V of 1882), ss. 52 to 64. 

Thefatherof the defendant gave the plaintiffs 
permission to build a gola or a market place on a 
certain plot ofland on ihe latter agreeing to pay 
him annually ground-rent for the same. No lease 
was executed. The plaintiffs built the gola, but be- 
ing subsequently dispossessed sued for possession and 
injunction: an » 

Held, (1) that the plaintiffs could not claim as 
lessees inasmuch a8 no lease in law was executed in 
the manner laid down in section 107 of the Transfer 
of Property Act; [p. 346, col. 2; p. 8477, col. 1.] 

(2) that even if the plaintiffs were mere licensees 
whose license had been improperly revoked, their 
remedy lay in a suit for damages and not for posses. 
Bion. [p. 346, col. 2; p. 347, col. 1.] 

A licensee is a person without any title and has 
no interest in the land. [p. 347, col. 1.] 

Mahomed Musa v. Aghore Kumar Gangult, 28 Ind. 

"Cas. 930; 17 Bom. L, R. 420; (1915) M. W. N. 621; 21 
C. L. J. 281; 28 M. L. J. 548; 19 C. W. N. 250; 17 M. 
L. T. 148; 2 L. W. 268 (P. C); 18 A. L. J. 229; 
42 ©. 801, distinguished. . 

Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 


` 10th July 1914. 
Mr. M. L. Agarwala, for the Appellant. 
Mr. M. Bajpai,for the Respondent. 
JUDGMENT.—The facts of the case out 
of which this appeal has arisen are briefly 
as follows. The father of the defendant- 
appellant Basdeo Rai, who is nowa minor, 
gave the plaintiffs permission to build a gola 
ora market place on a certain plot of land 
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on the latter agreeing to pay him Rs. 6 
annually as ground-rent for the same. The 
plaintiffs thereupon built the gola, but very 
shortly afterwards a dispute arose between 
the parties. The defendant’s father inter- 
fered with the collection of the income of 
the gola and finally the plaintiffs were 
dispossessed towards the end of April 
1913. They brought the present suit for 
possession and injunction to restrain the 
defendant from interfering with the con- 
struction of the golaand collection of the 
income thereof. It is evident from the 
plaint itself that the construction of the 
gola had not been finished when the dispute 
arose. The Courts below have decreed the 
plaintiffs’ suit for possession and injunetion. 
The defendant comes here on second appeal, 
and the point taken on his behalf is that 
the plaintiffs have failed to establish any 
title in that no document was executed, 
much less registered,and that a lease can 
only be created in the manner laid down 
in section 107 of the Transfer of Property 
Act. That section runs as follows:— 


“A lease of immoveable property from 
year to year, or for any term exceeding 
one year, or reserving a yearly rent, can 
bo made only by o registered instrument.” 

It is urged, therefore, that the plaintiffs 
having no title ought not to have a decree 
for possession and that the suit should 
be dismissed. This contention appears to 
us to be well founded. On behalf of 
the respondents it is urged that this plea 
was not taken in the Court of first 
instance and only in the lower Appellate Court 
at a fairly late stage, but the plea was 
accepted and discussed in the Court below. 
There is nothing to prevent the appellant 
from taking the point in this Court. It 
is further urged that they are not lessees 
but licensees, that no lease was given to 
them, that they have erected a building of 
& permanent nature on the land, that their 
license is irrevocable and that, therefore, 
they are entitled to possession. In the alter- 
native it is pleaded that the defendant-appel- 
lant is estopped from denying the plaintiffs’ 
right of possession as lessees over the land. 


lt seems to us fairly clear from the 
language of sections 52 to 64 of the 
Indian Easements Act that even if the 


plaintiffs-respondents be ‘mere licensees 
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"whose license has been improperly revoked 
their remedy lies not in a suit for posses- 
sion, but in a suit for damages as laid 
down in section 64, as a licensee is a person 
without any title and has no interest in the 
land. Itis impossible to.separate the building 
from the land and his remedy as a licensee is 
clearly to recover damages for the wrongful 
act of the licensor. Inregard to the question 
of estoppel, reliance is placed on the 
decision of Mahomed Musa v. Aghore Kumar 
Ganguli (1). The facts and circumstances of 
that case are totally different from those 
of the present case and itis impossible to 
apply that ruling to the circumstances of 
the case which is now before us. Moreover, 
on the plaintiffs’ own showing no term 
whatsoever was fixed in: the agreement 
between the parties. It is impossible to 
say for what term we should have to 
hold that there was a binding agreement 
between the parties. If the defendant- 
appellant be estopped from denying the 
existence of the lease, at least the term of 
that lease should be before us. Apparently 
the parties went about the transaction in a 
. careless manner. They were probably friendly 

at the time and the dispute arose 
' gubsequently. An agreement was made to 
pay an annual rent but no attempt was 
made to fix the period. It seems to us 
fairly clear that the plaintiffs have 
misconceived their remedy and that they 
ought to havé brought a suit to recover 
damages for the wrongful revocation of the 
license. They cannot claim as lessees, for 
the simple reason that no lease in law 
was created, 

We must allow this appeal and set aside 
the decrees of the Courts below. The 
plaintiffs’ suit will stand dismissed 
with costs in all Courts, including in this 
Court fees on the higher scale. 


Appeal allowed. 


(1) 28 Ind. Cas. 930; 13 A. L. J. 229; 17 Bom. L. 
R. 420; (1915) M. W. N. 621; 42 C. 801; 2) C. L. J. 
931; 28 M. L. J. 548; 19 C. W. N. 250; 17 M. L. T. 143; 
2 L. W. 268 (P. C.). 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
eim Revision PETITION No. 70 or 1915. 
June 23, 1915. 

Present:—Mr. Kanhaiya Lal, A. J. C. 
ABDUL KARIM AND ANOTHER—DEFENDANTS 
— APPLICANTS 

versus 
MUHAMMAD HUSAEIN-—PLAINTIFF— 


OPPOSITE Party. 

Civil Procedure Code (Act V of 1908), O- XXIII, r. 
1, Sch. II, para. 8 (2)— Withdrawal of suit—Award, 
valid, effect of —Jwrisdiction of Courts. 

Where a suit is referred to arbitration and the 
award is made and found to be valid, the Court has 
no jurisdiction to permit withdrawal of the suit 
with leave to file a fresh one. [p. 847, col. 2.] 


Application against the order of the 
Munsif, South Lucknow, dated the 28th 
April 1915. 

Pandit Gokaran Nath Misra and Babu 
Probhat Chandra Gupta, for the Applicants. 

Babu  Bzsheshwar Nath Srivastava and 
Pandit Brij Narain Chakbast, for the Opposite 
Party. 

JUDGMENT. p this case the plaintiff 
has been allowed to withdraw a suit after 
it was referred to arbitration and an 
award made, to which certain objections 
were taken by him. The Court below set 
aside the award and permitted the suit 
to be withdrawn with leave to file a fresh 
Suit, ‘on the ground that the plaintiff had 
omitted by mistake to have his claim as 
regards the share of one of his deceased 
brothers by right of inheritance in addition 
to purchase included in his suit. It has, 
however, been found by this Court in the 
connected case [Abdul Karim v. Muhammad 
Husain (1)] decided to-day that the award 
was set aside on inadequate grounds and 
the case has been remitted to the Court 
below for considering the other objections 
to the award and determining whether 
having regard to the other objections 
raised the award can be maintained. If 
the award is a valid award. the further 
jurisdiction of the Court to permit the 
withdrawal of the suit with leave to file a 
fresh one would be an abuse of the power 
of the Court and contravene the provisions 
contained in paragraph 3, clause (2), of the 
Second Schedule attached to the Code of Civil 
Procedure. The application is, therefore, 


(1) 82 Ind. Cas. 347; 2 O. L. J. 495, 
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allowed and the order of the Court below set 
aside. This willnot, however, prevent the Court 
below from re-considering such an applica- 
tion if the award is set aside after taking 
into consideration the objection filed to it 
on the merits. Parties will bear their own 
costs of this proceeding. 


Application accepled. 


ALLAHABAD HIGH COURT. 

First ÁPPEAL FROM ORDER No. 129 or 1915. 

December 14, 1915. . 
Present: —Mr. Justice Tudball and 
Mr. Justice Walsh. 
WASI-UL-ZAMAN KHAN--DEFENDANT— 
i APPELLANT 
versus 
Musammat FAIZA BIBI—PrAINTIFF— 
RESPONDENT. 

Oaths Act(X of 1873), ss. 8,9, 10—Attorney of a 
party, power of. 

A special attorney of a party toa suit, who has 
full power to conduct the case as he deems fit and 
in particular has power to compromise or withdraw 
it, can take steps contemplated by sections 8, 9, 10 of 
Act X of 1873. [p. 348, col. 2; p. 349, col. 1.] 


Sadashiv Rayaji v. Maruti Vithal, 14 B, 455, 
not approved of. 
.Firs& appeal from an order of the 


Officiating District Judge, Ghazipur, dated 
the 7th June 1915. 
Mr. Muhammad Ishaq Khan, for the Appel- 


lant. : 
Mr. Iqbal Ahmed, for the Respondent. 


JUDGMENT. 


‘TULBALL, J.—This is an appeal from an order 
of remand and arises out of the following 
circumstances. The plaintiff- respondent 
Faiza Bibi brought a suit against the 
defendant-appellant Wasi-ul-Zaman Khan, 
pleading that the latter had widened a 
certain ditch which existed between two 
plots owned by the parties at the expense of 
the plaintiff, that is, he had taken earth 
from her side of the ditch and thus 
reduced the area of her plotand damaged 
her trees. The suit was contested by the 
defendant. For the proper conduct of the 
suit the plaintiff executed a special power-of- 
attorney in favour of her husband. She 
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gave him full spowers to conduct the case’ 
ag he should deem fit and in the deed she’ 
also set out that he had power to compromise’ 


the suit, to withdraw the suit, to refer: 
the point in dispute to arbitration, to 
nominate and appoint arbitrators, ànd- 


concluded by saying that every step that 
he might take in the conduct of the case’ 
was to be considered as having been taken: 
by her herself. In the course of the suit) 
the husband stated to the Court that if^ 
the defendant would take his oath 'on the: 
Qoran and state that no damage whatsoever 
had been done to the plaintiff or earth’ 
removed from her side of the ditch, 
the plaintiff would abide by that oath and’ 
the {case should be decided accordingly. The’ 
defendant took oath and he testified that he 
had not removed earth from the plaintiff's 
side of the ditch nor had in any way damaged ' 
her plot or trees. Thereupon the Court of 
first instance dismissed the suit. The plaintiff 
appealed. The Court below, relying on the de-: 
cision in Sadashiv Rayajt v. Maruti Vithal (1) 
and also on the ground that the power of attor- 
ney in favour of the husband did not au. . 
thorize him to take the step he had taken, 
allowed the appeal, set aside the decree of the: 
first Court and remanded the suit to that: 
Court for decision on the merits. It is 
contended before us on behalf of the de- 
fendant-appellant that the special power-of- 
attorney in favour of the plaintiff's husband- 
gave him full power to take tke step which: 
he did take. It is urged that the decision 
mentioned above is not correct and should 
not be followed. Tt has been pointed out 
ihatin certain cases the guardian of a minor 
has been allowed to take the step contem- 
plated by sections 8, 9 and 10 of Act X 
of 1873. The latter cases do not help us: 
in any way. In so far as'the special 
power-of-attorney in the present case’ is 
concerned, I have examined the terms of it 
carefully and find that the plaintiff gave 
very extensive powers to her husband, for 
instance, to abandon the suit as well as to. 
compromise it. I have not the slightest 
doubt whatsoever that the husband as agent 
of the lady had full power to take the step 
which he did take. Sections 8, 9 and 10 of 
Act X of 1873 clearly contemplate that the 


(1) 14 B. 455. 
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action mentioned therein can be taken by a 
party to a suit. In the Ach itself there is 
no language which goes to show that the 
word “party” can be used only in its 
restricted sense and not in. the wider sense. 
The considerations which are to be found 
in Faki Abdulla v. Babaji Gungajt (2) are 
considerations which really apply more to a 
person who takes the oath than to a person 
who makes the offer. I can see no good 
reason why a “duly” authorized agent of a 
party should not make the offer contemplated 
in section 9, In the present case I am satisfied 
that the plaintifi’s husband had full power 
to take this step in view of the language 
of the power-of-attorney on the record. In 
my opinion the decision of the first Court 
is correct and the order of the Court be- 
low should be set aside. 


Warsm, J.—l agree. My only reason for 
desiring to say anything is that I think it 
important that people should understand the 
extent to which they are bound by the acts 
of persons whom they employ with general 
authority. to do acts on their behalf, and that 
if is equally important that persons who deal 
with such agents. should understand the 
extent of the authority given to - the latter 
and also because we are differing from the 
reported decision of two Judges of the High 
Court of Bombay which is now of fifteen 
years’ standing. That decision is one which 
Iam unable to follow. Under such authority 
as was given in that case, which in substance 
resembles the authority given in the present 
case, if indeed it is not stronger, the agent 
could do any act which he deemed proper for 
the purpose of the conduct of the snit. Acts 
of the agent are acts of the parties: Act X of 
1873 enables a party to make the offer which 
. was made in the case before us. That is 
a step ina suit which, however, rare in its 
occurrence, may arise as an incident in 
a suit. l see no reason why an agent 
authorized to conduct a suit is not authorized 
to take the step provided by Act X of 1873. 
The. reasons given by the Bombay High 
Court, as my learned brother has pointed 
out, appear to be directed to questions relating 
to the person who takes the oath and not to 
the person who makes the offer. It is for 
this reason that I feel less hesitation in 


(2) 14 B. 458, 
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differing from the Bombay High Court. In 
my opinion the offer made here ig contemplated 
by and included in the authority given by 
the plaintiff to her husband, by whose acts 
in the suit the plaintiff is bound. 

Br tae Cougr.—The appeal is allowed. 
The order of the Court below is set aside aud 
the decree of the first Court is restored with 
costs in all Courts. 


Appeal allowed, 


OUDH JUDICIAL COMMISSIONERS | 
COURT. 
Seconp Civiu Arrear No. 510 or 1913. 
June 17, 1915. 
Present;—Mr. Kanhaiya Lal, A. J. C. 
JAGAN NATH —PrAINTIFF— APPELLANT 
versus 
KAMTA SINGH—Derenpayr— 
RESPONDENT. 

Evidence Act (I of 1872), s. llá—HMoney due on 
bond, suit for—Bond lost—Payment pleaded —Burder, 
of proof. 

- Where a plaintiff sues for money due upon a bond 
but alleges its loss, and the defendant admits its 
execution but pleads payment, the onus lies on the 
defendant to prove payment either by the production 
of the bond or by other evidence or both. And if 
the defendant does not produce the bond, the 
question of its loss is only material in go for as it 
may raise a presumption one way or the other 
under section 114 of the Evidence Act, [p. 350, col. 1.] 

Chuni Kuar v. Udai Ram, 6 A. 78; A. W.N. (1888) 
221 aud Chaudhri Mohammad Mehdi Hasan Khan 
v. Sri Mandir Das, 17 Ind. Cas. 396; 12 M. L. T. 392; 
(1912) M. W. N. 1052; 34 A. 511; 14 Bom. L. R. 1073; 
10 A. L. J, 378; 17 O. W. N. 49; 16 C. L. J. 629; 23 M. 
L. J. 741; 89 T. A. 68 (P. CO. 15 0. €. 278, referred to, 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 16th August 
1918, reversing that of the Munsif, Partah- 
garh, dated the 28th April 1913. 

Babu - Lachhman Prasad Varma, for the 
Appellant. 

Babu Rudra Dutt Singh, for the Respondent, 

JUDGMENT.—The plaintiff-appellant 
sued in this case for the recovery of money 
due on a registered mortgage-bond executed 
by the defendant in his favour on the 29th 
June 1900. The defendant pleaded payment. 
The plaintiff did not produce the original 
bond but filed a-certified copy of it, alleging 
that his house was destroyed by fire about 
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five years ago and that the original bond was 
burnt at the time. He produced some 
evidence in support of his statement, which 
was believed by the Court of first instance, 
but disbelieved by the lower Appellate Court. 
The lower Appellate Court, however, did not 
express any opinion on the merits of that 
evidence. 

In a case where the execution of a mortgage- 
bond is admitted, the question of loss is not 
of much importance except as rendering 
improbable or probable the correctness of a 
plea of payment, which the debtor may set 
up. Section 65 of the Indian Evidence Act 
requires proof of the loss where the execution 
of the document is not admitted by the person 


who is sought to be made liable on it. Se- 
eondary evidence can be given of the 
contents of a document when the 


existence, condition or contents ofthe original 
are proved to be admitted in writing by 
the person against whom itis sought to be 
proved or by his representative-in-interest. 
The execution of the bond having been 
admitted, the onus lay on the defendant, as 
pointed out in Ohuni Kuar v. Udai Ram (1), 
to prove payment ‘either by the production 
of the bond or by other evidense or both. 
The defendant did not produce the bond and 
the question of the loss of the original is 
only material in so far as it may raise a 
presumption one way or the other under 
section 114 of the Indian Evidence Act, 
Chaudhri Muhammad Mehdi Hasan Khan v. 
Sri Mandir Das (2). 


The appeal is, therefore, allowed and the 
ease remanded to the lower Appellate Court 
with a direction to reinstate the appeal under 
its original number and_ to dispose of it in 
accordance with law. The costs will abide 
the result. — 


Appeal allowed. 


1) 6 A. 73; A. W. N. (1883) 221. 
17 Ind. Cas. 396; 15 O. C. 278; 12 M. L. T. 392; 
9 


7 
(1912) M. W. N. 1052; 34 A. 511; 14 Bom. L. R. 1033; 
10 A. L. J. 373; 17 C. W. N. 49; 16 C. L. J. 629; 23 M. 
L. J. 741; 89 I. A. 68 (P. C.) 


MADRAS HIGH COURT. 
ORIGINAL Cavin Sure No. 71 or 1914. 
, September 29, 1915. 
Present:—Mr. Justice Bakewell. 
V. RAMASWAMI IYER-—PzLAINTIFF 
versus 
Tug MADRAS TIMES PRINTING AND 
PUBLISHING COMPANY, Lrp.— 


DEFENDANTS. 

Company—Director, duty of—Personal interest— 
Taking part in meeting in which personal matter dis. 
cussed, effect of—Meeting of Directors, validity of. 

No one who has aduty to perform can place 
himself in a situation in which his interest conflicts 
with his duty and he must not make profit by a 
trust. [p. 351, col. 1.] 

A Director of a Company cannot, as a rule, enter 
into a contract with the Company for profit to himself 
as the Directors of a Company are agents of the Com- 
pany and trustees for the share-holders of the powers 
committed to them. [p. 851, col. 1.] 

The articles of an association provided that the 
Company shall only be bound if two of the Directors 
exercise authority, consider “its interests and act on 
its behalf. Ata meeting in which only two Directors 
were present, one of the Directors present was 
appointed as Managing Director and co-editor of the 
paper run by the Company: 

Held, that the appointment was not made with 
the authority of the Company and was invalid, inas- 
much as there was, in law and in fact, only one Director 
acting on behalf of the Company, the other being 
incapacitated by his interest from acting in the 
partionlar matters that were discussed.  [p. 352, col. 
L 

Messrs. C. P. Ramaswami Atyar, O. K. 
Mahadeva Aiyar, V. V. Srinivasa Atyangar 
and A. Duraiswami Aiyar, for the Plaintiff. 

Messrs. E. R. Osborne and R. N. Atyangar, 
for Defendant No. 1. 

Mr. A. Suryanarayenatya, for Defendant 
No. 2. 

Mr. T. Narasimha Atyangar, for Defendant 


No. 3. 


JUDGMENT.—In December 1912, the 
plaintiff and two other persons were Directors 
of the defendant Company, which carries on 
the business of a newspaper called the 
“Madras Times.” The plaintiff had been 
appointed Managing Director of the Company 
at a meeting of himself and another Director, 
on the 7th January 1912. Ata meeting of 
the same two Directors, on the 31st December 
1912, it was resolved that the plaintiff in 
addition to his duties as Managing Director 
should be co-editor of the “Madras Times." 
Ata subsequent meeting of the same two 
Directors held on the 28th February 1918, 
it. was resolved that the plaintiff should 
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‘receive, with effect from the 31s& December 
1912, a sum of Rs. 250 pef mensem, for his 
duties as co-editorof the "Madras Times," 
and that the above resolution shonld be in 
operation for a period of ten years. On the 
19th October 1913 a resolution was passed 
by the same two Directors and the third 
Director of the Company that the plaintiff 
should be given, with effect fromthe 15th 
October 1913, a carriage allowance of Rs. 100 
as Managing Director and co-editor. The 
last resolution was not passed at a meeting, 
but, under a special power in the articles of 
association, was circulated to the Directors 
and signed by them. 


It has been argued that this last resolution 
is a confirmation and ratification of the 
previous resolutions passed by only two 
Directors, but the resolution does not refer 
to the terms of the previous resolutions, and 
it does not appear that they were before the 
three Directors at the time when the last reso- 
lution was passed; andthe resolution of October 
1913 might as well have reference to the 
resolution of the 31st December 1912, 
"whereby apparently the plaintiff was 
appointed co-editor without remuneration, 
as to that of the 28th February 1913. 
Article 89 of the artieles of association 
declares that a Director may hold any other 
office under the Company in conjunction 
with the office of Director and on such 
terms as to remuneration and otherwise as 
the Directors may arrange; and Article 90 
declares that no Director shall be disqualified 
by his office from contracting with the 
company either as vendor, editor, purchaser 
or contributor to the paper or otherwise. 
These articles constitute an exception to 
the general rule of law that “a Director 
cannot enter into a contract with the 
Company for profit to himself. The Directors 
of a Company are agents of the Company 
and trustees for the share-holders of the 
powers committed to them” (see Buckley 
on Companies and Limited Partnerships, 
9th Edition, page 626); and as such trustees 
the general rule applies that “no one who 
has a duty to perform shall place himself 
in a situation in which his interest conflicts 
with his duty, and he must not make profit 
by the trust” (see Lewin on Trusts, 12th 
Edition, page 310). The Company is 
‘entitled to the unbiassed advice of every 


_not be counted, there was 


‘of all the protection 


Director upon matters which are brought 
before the Board for consideration, and 
& contract made by a Director with the 
Company for profit to himself is generally 
invalid (see Buckley, pages 640, 641), 
The members of a Company may have such 
confidence in their Directors as to exempt 
them from this salutary rule, but any 
such exemption is an exception from the 
general law, and a Director who claims a 
special authority must show that any par- 
ticular arrangement falls precisely within 
it. This principle is well ‘exemplified by 
three English cases. In Greymouth Point 
Elizabeth Railway and Coal Company, Lémited. 
In ve, Yuill v. Greymouth Point Elizabeth 
Railway and Ooal Company, Limited (1), 


the facts were very similar to those 
in this case, but the articles pro. 
vided that the Directors interested should 
not vote on any matter relating to 


his contract, and it was held that, as one 
of the Directors did vote, his vote should 
no quorum and 


consequently there was no valid contract 


for the issue of debentures, Mr. Justice 
Farwell in that case says, “I think the 
other Directors would have been justified 
in “asking them to retire while the 


question. of giving security was discussed 
because they were interested against the 
Company. Certainly it is a case in which 
the Company is entitled to have the benefit 
c it can get from the 
independent Directors.” In Toms v. Cinema 
Trust Company | Limited (2), Mr. Justice 
Serutton held that a contract was invalid 
on the ground that the articles of association 
had not been strictly followed. In another 
case In re Alexander's Timber Company (3) 
before Mr. Justice Wright, it was held 
that the contract was invalid, because the 
articles of association having directed that the 
Directors in making any such contract 
should take into consideration the interests 
of the Company, there was no evidence 
that this had been done. It appears to 
me that tke provisions of the articles in 
those cases merely enunciate the general 
law ri» a Director is bound to take into 
consideration the inter 

T (1904) 1 Oh. D. 32; iL Chee f anpany 


(2) (1915) W. N. 29, 
(3) (1901) 70 L, J. Ch. 767; 8 Manson, 392, 
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and to give the Company tbe benefit of 
his independent advice. If he is engaged 
in a transaction with the Company and is 
thereby incapable of giving to the Company 
the advice which it is his duty to give, it 
appears to me that it is his duty to refrain from 
taking any action in the particular arrange- 
ment. It is possible, of course, that a person 
may be so altruistic that in coming to an 
arrangement in which his interest is 
- concerned, he will give better terms to 
the other contracting parties than if he 
had no interest at all; but persons of 
such disposition are not usually found 
among the Directors of a Company, and it 
must, I think, be assumed that in the 
making of an arrangement à man will 
consider his own interests rather than the 
interests of the other contracting party. 
The position, therefore, at the meetings 
of the two Directors in December 1912, 
and February 1913, was that the Company 
had the advantage of the disinterested advice 
of only one Director, and that Director 
was liable to be influenced, in considering 
the interests of the Company, by the presence 
of his co-Director.- 

Articles 101 to 107 deal with the 
proceedings of the Directors. Article 101 
deals with their meetings and provides 
that, until otherwise determined, two 
Directors shall be a quorum. Article 104 
provides that a meeting of the Directors 
at which a quorum is present shall be com- 
petent to exercise all or any of the authorities, 
powers and discretions vested in or exercis- 
able by the directors generally. Therefore, the 
agents by whom the company can act are 
first the Directors, or, if all the Directors 
are not available, at least two. I think 
that the intention-of the articles is that 
the Company shall only be bound if two of 
the Directors exercise authority, consider its 
interests and act on its behalf. For- the 
reasons which I have given, I hold that 
at the meetings in question there was, in 
law and in fact, only one Director acting 
on behalf of the Company, the plaintiff 
being incapacitated by his interest from 
acting in the particular matters that were 
discussed. It follows that the appointment 
of the plaintiff as Managing Director and 
co-editor was not made with the authority 
of the Company and is, therefore, invalid. 


The second issue in the case is as to 
whether the plaintiff was wrongfully dis- 
missed. In the original plaint he joined two 
other persons as deferdants, and it contained 
allegations that one of these persons, the 
second defendant, purported to be the only 
other Director with the third defendant and 
that these defendants had not been validly 
appointed. A question arose as to the joinder 
of these persons with the defendant Company 
and the plaint was amended by striking out: 
these allegations. The plaintiff at the- trial 
desired to call evidence to show that these 
persons had not been validly appointed as 
Directors of the Company, that they were not 
authorised to act on behalf of the Company 
and, in particular, that he was not bound by 
their orders. I think that the allegations 
as tothe position of the Directors were 
withdrawn by the amendment of the plaint, 
and that the plaintiff cannot in these pro- 
ceedings raise any question either as to their 
appointment or as to their acts. It appears 
that the two persons mentioned became 
Directors of the Company in December 1913 
and that one of them, Mr. Ormerod, was 
appointed Managing Director and that the 
plaintiff was requested to hand over charge of 
his position to him, and, after some delay, 
it appears that this was done and the plaintiff 
acquiesced in Mr. Ormerod assuming his 
position as Managing Director. Shortly 
afterwards, Mr. Ormerod gave directions to 
‘the plaintiff as to the manner in which he 
should carry out his duties as co-editor 
ofthe Company. The plaintiff now alleges 
that his duties were to exercise a general 
supervision over the policy of the Company. 
I intimated to the learned Vakil for the 
plaintiff that I had extreme difficulty in 
understanding what the claim was; 
and I asked Mr. Ormerod what, in gen- 
eral, the duties of an editor are, and I 
understand that an editor has to put forth 
or publish the papers and to exercise a 
general. supervision over the matter which 
is written for the paper or which is ex- 
tracted as news. It is obvious that, for 
duties of this kind, certain literary and 
business qualifications are necessary. It is 
possible, of course, that the plaintiff may 
have been retained simply as a gentleman 
of eminence in the political, scientific or 
literary world, to keep the paper in touch 
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with current opinion. He has not gone 
into the witness-box to prqve that this was 
the purpose for which he was retained, and 
the only thing before the Court is the 
resolution appointing him as co-editor of 
the Company. As such officer he should 
have been possessed of at least some literary 
and business qualifications. His own evidence 
apparently. is that he possesses no quali- 
fications whatever. It has not been ex- 
plained how the plaintiff remained as 
Managing Director of the Company for a 
considerable period and also acted as co-editor 
without qualifications, but I cannot accept 
the argument that the Company in any 
way condoned the absence of these quali- 
fications or ratified his appointment in those 
offices. The plaintiff has not gone into the 
witness-box to explain what took place 
during the period he held those offices or 
who, in fact, performed the work. The 
evidence that has been put in shows that 
Mr. Ormerod, as Managing Director, en- 
deavoured to persuade the plaintiff to perform 
ihe duties of his office and that his en- 
deavours failed, and they failed, I think, 
because the plaintiff was absolutely incap- 
able of performing the duties which the 
Company had a right to expect of him. 
On the second issue I hold that the 
plaintiff was rightly dismissed. 

The plaintiff appears, in the view I take, 
to have obtained his position under the 
Company in a manter which is unexplained 
and extremely suspicious, 1 think that he 
has no shadow of claim against the Company 
and this litigation isill-advised. For these 
reasons, I direct the suit to be dismissed 
with costs on the higher scale. 

I certify for two Counsel. 

Suit dismissed, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 
Seconp Crvit Arrear No. 372 or 1913. 
June 10, 1915. 
Present:—Mr. Stuart, A. J. C. 

RAGHUNATH PRASAD— PrAINTIFF— 

APPELLANT 
VETSUS 
Musammat KETKI AND ANOTHER— DEFEND- 


ANTS— RESPONDENTS. 
Decree, interpretation of —Charge or mortgage— 
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Limitation Act (IX of 1908), Sch. I, Arts. 136, 144, 
148. 

Where a decree directed that A should obtain 
possession of the house in suit from B if he paid B 
a certain sum and subsequently A sold such interests 
as he had in the house to C, and after that C 
brought a suit against B, who was never paid and 
thus retained possession of the house, for possession 
on payment of the said sum: 

Held, that the decree did not create a mortgage or 
a charge and that the suit was governed by Article 
136, andnot by Article 144 or 148, Schedule I, of the 
Limitation Act. [p. 854, col. 1.] 

Karim Bakhsh Khan v. Mehdi Hasan Khan, 10 O. 
C. 17, referred to. 


Appeal from the decree of the District 
Judge, Hardoi, dated the 23th May 1913, 
upholding that of the Munsif, Sandila, dated 
the 10th March 1913. 

Babu Ishwart Prasad, for the Appellant, 

Pandit Bansi Dhar Misra, tor Respondent 
No. 2. 


JUDGMENT.—The facts, so far as it is 
necessary to state themfor the decision of 
this appeal, are as follows:— 


On the 7th June 1865 a certain Mulchand 
executed a deed of simple mortgage in 
fayour of Ram Din by which half of a 
certain house was hypothecated. Mulchand 
died and was succeeded by Shanker. After 
Mulchand’s death Ram Din brought a suit 
against Shanker on the foot of this mort- 
gage. A certain Murli interposed, saying 
that the house belonged to him and that 
neither Mulchand:nor Shanker had any right 
init. The decision of the suit was referred 
to arbitration. The arbitrators made an 
award which was embodied in a decree of the 
Court in 1871. The effect of this award was 
that Shanker should pay Ram Din Rs. 84-10 
and that Shanker shonld obtain possession 
of half the house if he paid Murli 
Rs. 27-8. The mortgaged property was 
in no way secured by this decree. On 
the 20th January 173, Shanker sold such 
interests as he had in the house to Ram 
Din. The sum of Hs. 27-8 had apparently 
never been paid. Shanker never at any time 
obtained possession of the house. This 
suit was brought by Ram Din to obtain 
possession of half the house on payment of 
Rs. 27.8. 

The decree of 1871 does not profess to 
create a mortgage. I find that it further 
does not even profess to create a charge. 
I do not see that thereby half the house 


‘ 


"had application 
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was made security for the payment of 
Rs. 27-8 by Shanker to Murli. There had 
been no claim made by Murli against 
Shanker for the payment of anything. 
Article 148 of the First Schedule, Act IX 
of 1908, clearly has no application. If a 


.charge was considered to be created by the 


decree of 1871, Article 144 might have 
according to the decision 
in Karim Bakhsh Khan v. Mehdi Hasan Khan 
(1). But as I find that no charge was 
created, the Article of limitation applicable 
to the present suit is Article 1836. Ram 
Din was a purchaser at a private sale of 
Shanker’s interests in the house and Shanker 
was out of possession at the date of the 
sale. This suit for possession of Shanker’s 
interests in the house had to be brought 
within twelve years from the -date of 
the sale, and the suit has been rightly 


“held to be time-barred. 


I dismiss this. appeal. The. appellant 
will pay his own costs and those of the 


contesting respondent. 


Appeal dismissed. 
(1) 10 0. 0. 17. 


PRIVY COUNCIL. — 
APPEAL From THE Cancurra HIGH Court. 
November 25, 1915. 
Present:—Viscount Haldane (Lord 


: Chancellor), Lord Parmoor, Lord Wrenbury, 


Sir John Edge and Mr. Ameer Ali. 
AMIR CHAND—P taintivr—A PPELLANT 
versus 
Bakshi HARIHAR PRASHAD SINGH 


AND OTHERS— DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), s. 244— 


, Obj ections—Bwecution—Decree—Suit, maintainability 


of—Transfer of Property Act (IV of 1882), ss. 88, 89— 
Mortgage. : 
One B sued and obtainéd a decree against one F 


' gor the enforcement of his mortgage under sections 


88 and 89 ofthe Transfer of Property Act. A, the 


, adopted son of F, raised certain objections against 


the execution of the said decree of B under section 


^ 944 of the Civil Procedure Code of 1882, some of which 
- were disallowed. Athen brought a suit raising the - 


same objections as in the execution proceedings 
making two other persons parties also: 
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property of which he was a mortgagee. 
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Held, that the, suit was barred by section 244 
of the Givil Procedure Code, 1882, as the questions 
raised in the suit could have been and were raised 
in the execution proceeding.  [p. 355, col. 1.] 

Prosunno Kumar Sanyal v. Kali Das Sanyal, 19 T. 
A. 166; 19 C. 683 (P. O.), approved. 


Appeal heard ew parte from a judgment 
and decree of the Caleutta High Court, dated 
December 20, 1909, reversing -those of the 
Court of the Subordinate Judge of Arrah, 


‘dated June 29, 1908. 


FACTS.—The facts of the case are suffi- 
ciently set forth in their Lordships’ 


. judgment. 


Mr. Dube, for the Appellant, referred to 
sections 85 and 89 of tho Transfer of Pro- 
perty Act and section 287 of the Civil 
Procedure Code of 1882 and contendéd 
that there was a lien irrespective of the 
decree. 


[Lorn Hatpane referred to Prosunno 


“Kumar Sanyal v. Kali Das Sanyal (1).] 


The respondents did not appear. 


JUDGMENT. 

Sir John Epge.—The plaintiff in the ‘suit 
in which this appeal has arisen is Babu Amir 
Chand, the adopted son and representative 
of Babu Fakir Chand, deceased. On the 
29th March 1888, one Bakshi Ram Nawaz 
Singh obtained a decree for sale, under 
section 88 of the Transfer of Property Act, 
1882, Act IV of 1889, of certain immoveable 
To 
the suit in which that decree was made 
Babu Fakir Chand was a defendant. An 
order absolute for sale, under section 89. of 
that Code, was made in the suit for sale on 
the 4th January 1902 by the Trial Judge, 
and was confirmed on appeal by the High 
Court at Calcutta on the 18th December 
1903. The representatives of Bakshi Ram 
Nawaz Singh thereupon applied for execution 
of the decree for sale. On the 18th May 
1904, Babu Amir Chand, who. was the 


. representative of Babu Fakir Chand then 


dead, presented to the Court executing the 
decree for sale a petition of objections under 
section 244 of the Code of Civil Procedure, 
1682, Act XIV of 1882. Some of Babu 
Amir Chand's objections were allowed, 
others of his objections were disallowed on 


(1) 19 T. A. 166; 19 C. 688 (P. C.). 
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the ground, amongst others, that he had 
failed to support them by sufficient evi- 
dence. 

On the 23rd January 1907 Babu Amir Chand 
filed his plaint in the present suit inthe Court 
of the Subordinate Judge of Arrah. In this 
suit he raises the same objections to the exe- 
cution of the decree for sale of 1888 which 
had been put forward in his petition of 
objections of 1904 and which had been dis- 
allowed. The Subordinate Judge decreed 
in part the claims of Babu Amir Chand. On 
appeal the High Court ab Calcutta on the 
20th December 1909, holding that this suit 
is based on the very same objections that 
were made by Babu Amir Chand in his 
petition of objections of 1904, and further, 
finding that Babu Amir Chand had laid 
no foundation by reliable legal evidence 
for impleading in this suit Abdur Razak 
and Gangan Kunwar, who were not parties 
to the previous suit or execution proceed- 
ings, dismissed this suit. From that decree 
of the High Court this appeal has been 
brought, 

Abdur Razak and Gangan Kunwar were 
made defendants to this suit in an attempt 
to avoid the bar to this separate suit which 
was provided by section 244 of the Code 
of Civil Procedure, 1882. 

As was observed by this Board in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (1);— 

“It is of the utmost importance that all 
objections to execution sales should be dis- 
posed of as cheaply and as speedily as 
possible. Their Lordships are glad to find 
that the Courts in India have not placed 
any narrow construction on the language of 
section 244 ofthe Code of Civil Procedure, 
, 1882.” 

* The questions raised in this suit could 
have been and were raised by Babu Amir 
Chand under section 244 of the Code of 
‘Civil Procedure, 1882, and whether then 
-raised or not in his petition of objections of 
1904, they are questions which relate to the 
"matters which by section 244 it was 
enacted— : 

"Shallbe determined by orders of the 
Court executing a decree and not by separate 
suit." 

The suit was properly dismissed by the 
High Court. The respondents, with one 
exception, have not entered an appearance in 
this appeal. 
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Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed. f 

The appellant must pay to the respondent 
who has entered an appearance such costs as 
he may be entitled to. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. 
Barrow, Rogers and Nevill, 


CALCUTTA. HIGH COURT. 
APPEAL FROM ÁPPELLATE Decres No. 4247 
or 1913. 

January 5, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

KAILAS CHANDRA AICH AND ANOTHER— 
Dereyrants Nos. 4 AND Ü—A PPELLANTS 
versus 
ROMESH CHANDRA SEN AND OTHERS— 
PLAINTIFFS, AND REMAINING 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 87—XNon- 
transferable occupancy holding, abandonment of, by sale 
—Landlord’s right of re-entry—Abandonment, finding 
of — Second appeal. 

A finding of a lower Appellate Court.on the 
question of abandonment, arrived at on evidence on 
the record, is unassailable in second appeal. [p. 356, 
col. 1.] 

When an^occupancy raiyat sells his non- trans- 
ferable holding and abandons it, the lessee of the 
landlord, to whom the landlord’s right of re-ontry 
has been transferred, is entitled to an ejectment 
decree, even though the purchaser of the holding 
executes a deed of release in favour of tho 
raiyat and puts him in possession. [p. 356, col. 1.] 


Appeal against the decree of the Additional 
Subordinate Judge of Faridpur, dated the 
1&th September 1918, modifying that of the 
Additional Munsif, Madaripur, dated the 17th 
March 1918. 

Mr. A. K. Fuzlul Hug, for the Appellants. 

Babus Gunada Charan Sen and Prakas 
Chandra Mojumdar, for the Respondents. 


JUDGMENT. 


D. CHATTERJEE, J.—The facts of this case 
are shortly, stated as follows:— Defendants 
Nos. 4 and 5 were cccupaney tenants in 
respect of 10 bighas of land. Occupancy 
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rights inthat part of the country are not 
transferable by custom. Defendants Nos. 4 
and 5 sold their occupancy rights to defend- 
ants Nos. 1 to 3 in 1910. Defendants Nos. 
1 io 3 attempted to obtain recognition 
of the landlord but failed. Then 
on the 3rd February 1912 the plaint- 
iffs took a méras-ijara of the 10 lighas 
of land. The landlord stated that he had 
not been informed when the original tenants 
had sold their rights and that the purchaser 
bad not taken any settlement from him. On 
the 28rd February 1912, this suit was 
brought against the purchasers for ejectment 
on the ground that the, holding had been 
abandoned by the original tenants. Three 
days after that, that ison the 26th of Feb- 
ruary 1912, there was a deed of release execut- 
ed by the purchasers in. favour of defendants 
Nos. 4and 5 and defendants Nos. 4 and 5 
were brought on the record as defendants in 
April 1912. The first Court gave a decree 
for a declaration that the plaintiff was 
entitled to rent from defendants Nos. 4 and 
5 who were in possession under the release. 
The Court of Appeal below has set aside that 
decree and has given a decree for ejectment. 
The appeal before us is on the ground that 
upon the facts found there was no abandon- 
ment and, therefore, the decree for ejectment 


cannot be sustained. We think that this . 


contention is not right.” There was a sale 
and the learned Subordinate Judge has found 
that defendants Nos. 4 and 5 did not pay any 
rent after the transfer and refused to pay. 
He alse found that there was an abandonment 
by defendants Nos. 4 and 5 of their holding. 
If there was an abandonment, then the 
landlord had a right to re-enter 
and such right has been transferred to 
the plaintiffs by the miras-tjara. The con- 
tention that the landlord did not contemplate 
a transfer of his right of re-entry, does not 
appear to be supported by the document. 
It is further contended that the pendency of 
the negctiation with the landlord is evidence 
that the landlord did not treat the holding as 
abandoned. That, however, is negatived by 
the terms of the méras-zjara and I think that 
the finding of the learned Subordinate Judge 
on the question of abandonment, arrived at on 
evidence on the record, is one that can- 
not be assailed in second appeal. 


The case seems, no doubt, to be a hard one 
for the original tenants,but they those to make 
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an out and out sale, refused to pay rent and 
went out of possession of the land until the 
vendees, finding it impossible to obtain recogni- 
tion, rendered back the land to them. 

In this view of the casethe appeal is dis- 
missed with costs. 

Beacucrort, J.— I agree. 

A strong appeal was made to our sympathy 
by the learned Vakil for the appellants. A 
bare recital of the facts would seem to suggest 
that his appeal was well-founded. But a 
reference to the deed of release and the 
written-statement, in which it was stated 
with the most engaging cynicism that the 
original transfer was made with the object of 
defeating the appellants’ creditors, robs the 
appellants of any claim to our sympathy. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S. 
COURT. 
Seconn Orvis Appeat No. 482 or 1913. 
June 15, 1915. 
Present:—Mr. Lindsay, J. C. 
RAM DAYAL-—DEFENDANT— ÁPPELLANT 
versus 
SUMER SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Hindu Law—House of ‘husband rebuilt by widow— 
Widow's absolute property—Alienation, widows absolute 
power of. 

Where a Hindu widow re-built, after her husband’s 
death, a house belonging to him out of her own 
money, and subsequently sold it off: h 

Held, that, in the absence of anything to show 
that the widow intended the house after its being 
re-built to be treated as a portion of her husband's 
estate, it ought to be taken as her absolute property 
which she could sell. [p. 357, col. 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the Ist October 1913, 
modifying that of the Munsif, Sandila, 
dated the 26th May 1913. 

Pandit Gokaran Nath Misra, for the Ap- 
pellant. 

Chaudhri Ram Bharose Lal, for Respond- 
ents Nos. 1 and 3. 


JUDGMENT.—The respondents were the 
plaintiffs in the Court of first instance and 
they brought a suit for the recovery of a 
certain house alleged to be in the posses- 
gion of the defendant, on the allegation that 
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the house in question had once been the 
property of a man called Jugga Singh to 
whom they claimed t6 be the nearest rever- 
sioners. After the death of Jugga Singh 
his wife Musammat Dallo is said to have 
had possession of this house, which she dis- 
posed of by a sale-deed executed in favour 
of the defendant. The suit also comprised 
a claim for certain moveable property which 
had once belonged to Musammat Dallo and 
which was said to be in the defendant's 
possession. 

The present appeal is concerned only with 
the question of the house. The defandant de- 
nied that the plaintiffs were the nearest rever- 
sioners of Jugga Singh. It was also denied 
that the house in question had belonged to 
Jugga Singh. There was a further plea 
that even if the house were found to have 
belonged to him, the widow had disposed 
of it to the defendant for a legal necessity 
inasmuca as she sold it in order to raise 
money to go on a pilgrimage undertaken 
with the idea of conveying spiritual benefit 
to her husband. The first Court dismissed 
the suit on a finding that the house was 
not proved to have belonged to Jugga Singh. 
It was admitted before the Munsif that 
after the death of Jugga Singh his widow 
Musammat Dallo lived with one Narpat 
Singh as his mistress. The Munsif was of 
opinion, on the evidence produced before him, 
that this house had been built after Jugga 
Singh’s death by Narpat Singh. It could 
not, he said, have been built by the woman 
for she had no means to build the house, 
it being proved that the whole of Jugga 
Singh’s immoveable property was under mort- 
gage at the time. When the case came 
before the learned Judge in appeal he came 
to the conclusion that this finding of the 
Munsif was wrong. He says in his judg- 
ment that it is quite clear that the house 
in dispute was re-built and the rest of the 
judgment makes it clear that it was re-built 
after the death of Jugga Singh, but the 
learned Judge was of opinion that the house 
had been built by Musammat Dallo herself 
and not by Narpat Singh. He relied prin- 
eipally in this connection upon a recital con- 
tained in the sale-deed which was executed 
in favour of the defendant, in which Mu- 
sammat Dallo described this house as having 
been the ancestral house of her husband 
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which she had re-built herself. As the 
learned Judge remarks, this recital in the 
sale-deed clinched the matter and made it 
clear beyond doubt that the house had been 
re-built by Masanumat Dallo. On this finding 
it is contended for the defendant-appellant 
here that the learned Judge ought to have 
dismissed the appeal and confirmed the 
decree of the Court of first instance for, as 
is argued, if the finding is that the house 
was built by Musammat Dallo the neces- 
sary conclusion follows that the property 
was her own property, inasmuch as there 
was nothing made to appear from which 
it could be concluded that she intended 
that the house should be treated as apor- 
tion of her husband’s estate. I think this 
argument must prevail and I think the 
Judge was wrong in holding that in these 
circumstances the plaintiffs whom he found 
to be the reversioners of Jugga Singh were 
entitled to possession of this ho se. It is 
difficult to understand how the Judge came 
to the conclusion that in these circumstances 
the house was not Musammat Dallo’s abso- 
lute property. If, as he finds, she re-built 
the house she must have re-built it out of 
her own money over which, it must be as- 
sumed, she had absolute control, and, as has 
been said, there was no evidence whatever 
to show that she intended this house after 
its being re-built to be treated as a part of 
her husband’s estate. The fact that she 
disposed of it to the- defendant seems to 
negative any such theory. 

It is not necessary for me to consider 
the other points which are raised in 
this appeal, for my decision on this parti- 
cular point settles the case in favour of the 
appellant. I allow the appeal, set aside the 
decree of the lower Appellate Court and re- 
store the order of the Court of first in- 
stance. The appellant will have his costs 
both here and in the Court below. 


Appeal allowed, 
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CALCUTTA HIGH COURT. . 
APPEAL FROM APPELLATE Decree No. 30 
.or 1918, 

; : December 1, 1915. 
Present:—Mr. Justice Sharf-ud-din and 
Mr. Justice Chapman. 

Lala BASDEO NARAIN— DEFENDANT— 
: APPELLANT ` 
VETSUS "t 


Musommat BACHAN CHOWDHURANI— ° 


PrLAINTIFF— RESPONDENT. 

Mortgage—Title paramount to mortgaged property 
pleaded—Costs against defendant contesting mortgage 
suit on title paramount, order for, setting aside of. 

A defendant contesting a mortgage suit on the 
claim of a title paramount to the mortgaged pro- 
perty cannot in appeal, after the suit has been 
décreed with order of costs against him, ask for 
setting aside the order on the ground that the suit 
as against him should havo been dismissed. [p. 358, 
col. 2. 

PAN Dutt v. Bhuban: Mohan Mittra, 33 C. 425; 
3 C. L. J. 205, referred to. 


Appeal against the decree of the Subordi- 
nate Judge, second Court, Muzaffarpur, dated 
the 12th of September 1912, reversing that 
of the Munsif, first Court, at that place, 
dated the Ist of March 1912. 


- Babu Akhoy Kumar Banerjee, for the Ap- 


pellant. ; 
Babu  Jogendra Ohandra Ghose, for the 
Respondent. . 


JUDGMENT.—On the 26th September 
1885, Musammat Tafa Koer executed a 
conveyance purporting to convey a certain 
property in the name of Lala R^jbansi 
Lal..On the 17th May 1898 Lala Rajbansi 
Lal executed a mortgage of this property in 
favour ofthe plaintiff.. But sometime after 
the execution of the mortgage, Mahant 
Darbishergir was recorded in the Collectorate 


as the proprietor of this property. On the 
26th March 1907, Mahant  Darbishergir 


executed .a conveyance purporting to con- 
vey the property to Lala Bansdeo Narayan. 
The suit out of which this appeal arises is a 
suit brought upon the wmortgage-bond 
executed by Lala Rajbansi Lal in May 1898. 
Lala Bansdeo Narain and Mahant Dar- 
bishergir were made parties to the suit on 
the allegation that the mortgagor Lala 
Rajbansi Lal, in order to defeat the plaintiff, 
fraudulently procured the registration of 
Mahant Darbishergir’s name as the proprietor 
of the mortgaged property and with the 
same - object subsequently fraudulently 
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procured a fictitious conveyance by Mahant 
Darbishergi” in favour of Lala Bansdeo 
Narain. "The suit was contested by Lala 
Bansdeo Narain, alone. He contested the 
bona fides of the mortgage, alleged that he 
was the-owner of the mortgaged property 
and that the mortgagee never had had any 
title to the property. He also contested 
the allegation of payment which the plaint- 
iff had made in order to save his claim from 
limitation. Lala Bansdeo Narain was 
defeated upon all these points and he now 
appeals to this Court. 


The first ground taken in appeal is that 
inasmuch as Lala Bansdeo Narain 
claimed to havea title paramount to that 
of both the mortgagor .and mortgagee, 
the suit should have been dismissed against 
him. 

We cannot, however, find that any such. 
prayer was ever made to either of the 
Coarts below. It is manifest that the appel. 
lant invited the decision of the Court upon 
the question of his title to the mortgaged 
property. That being so, itis not open to 
him now to ask this Court to set aside 
the order directing him to pay the costs of 
the litigation which he invited. It has been 
held by this Court in Jaggeswar Dutt v. 
Bhuban Mohan Mitra (1) that if a Court 
goes into such a question, the matter is not 
one of jurisdiction. As the case comes 
before us, it is at present merely a question 
of costs. As we have said, no ground 
has been made out as to why we should 
interfere with the order of the lower. 
Court. 

The second ground taken in appeal is 
somewhat inconsistent with the first. The 
contention is that the lower Court is wrong 
in coming to the finding that the payment 
of interest has been made in such a manner 
as to save limitation. Ifthe first conten- 
tion was sustainable that the suit should 
have been summarily dismissed as against 
the appellant then, of course it would not 
be open to us to go into this question. 
However, we may say that assuming that it 
is open to this Court to go into the matter, 
we find no ground of law on which we can 
interfere with the finding of the Subordinate 
Judge. The question involved was whether 


(1) 33 C. 426;3 C. L, J. 206, 
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a sum of Rs. 66 had been paid by. way of 
interest on the llth May 1898.. The finding 
that the. payment was by way of interest 
has not' been contested. 

: Tt has, however, been argued that the 
Subordinate Judge was wrong in holding 
that the payment had been made by an 
agent duly authorised in that behalf within 
the meaning of section 20 of the Limitation 
Act. It appears that a sum .of Rs. 186 
waslying in deposit to the credit of the 
mortgagor and that this deposit was with- 
drawn.by one Madan Behary Lal, who was 
at the- time the Pleader of the mortgagor. 
There is'evidence that Rs. 66 out of this 
sum was paid. by the aforesaid Pleader to 
the mortgagee in discharge of the interest 
due. upon the mortgage-bond. There is 
evidence also that the mortgagor was 
present when this payment was made. The 
learned Subordinate Judge adds that there 
were circumstances to show that the Pleader 
must have been authorised by. the mortgagor 
to withdraw the deposit on her behalf and 
that the suit has not:been contested by the 
mortgagor. From ‘this circumstance, the 
Subordinate Judge has inferred that the 
Pleader was an agent duly authorised to 
.make the payment on account of interest. 
There isno mistake of law in this con- 
clusion. 

The appeal i is dismissed with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER/S 
- COURT. 

"Frest Civ APPEAL No. 147 or 1914. 
July 1, 1915. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
KUNDAN LAL - DEGREE-HOLDER— 
DEFENDANT No. l —À PPELLANT 
versus 
Sheikh WAJID HUSAIN— PLAINTIFF, 
AND OTHERS—JUDGMENT-DEBTORS, AND 


OTHERS —DEFENDANTS—-RESPONDENTS. 
Mortgage—Sale in execution of prior mortgagee’s 
decree against mortgagor alone—Purchaser of mort. 
gaged property, positiv of—GSwit by puisne mortgagee 
against both mortgagor and prior morigagee—Puisne 
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mortgagee, right of, io bring equity of redemption to 
sale—Auction-sale of “mortgaged property ‘pending 
another suit regarding same; effect of. 

A purchaser of property sold in execution of-a 
decree obtained by the prior mortgagee against the 
mortgagor alone, and during the pendency of a suit 
for sale of the same property instituted by thé 
puisne mortgagee against both the mortgagor and 
the prior mortgagee, -cannot be permitted to say 
that.as he was nota party to that suit, the puisne 
morigag ee cannot bring the equity of redemption to 
sale in execution of the decreé obtained by him for 
sale of the property subject tothe rights of tho 
prior mortgagee. [p. 360, col. 2.] 

Ram Shankar Lal v. Ganesh Prasad, 29 A. 385; 
A. W. N. (1907) 97; 4 A. L. J. 278 (F. B. 2 M. L. T. 
248; Mahomad Karim Rowthan v. Abdulla, 10 M. L. J. 
847; Debendra Narain Roy v." Ramtaran Banerjee, 30 
©. 599; 7 C. W.N. 766 (F. B.) and Sohan Lab 
v. Jot Singh, 20 Ind..Cas. 458; 16 O. C. 148, re- 
ferred to. 

Appeal from the 
dinate Judge, Lucknow, 


October 1914. 


Pandit Gokaran Nath Misra, for the Ap- 
pellant. 


Mir Abid Husain, for the Respondents. 

JUDGMENT.—In this casea prior mort- 
gagee obtained a decree for the sale of the 
mortgaged property on footof his mortgage 
without making the puisne mortgagee a 
party to his suit. The puisne mortgagee 
subsequently brought a suit on his puisne 
encumbrances, making the heirs of the prior 
mortgagee, who died meanwhile, parties to 
his suit, and obtained a decree for the sale of 
` the mortgaged property subject to the rights 
of the prior mortgagee. In execution of the 
former decree, the plaintiff-respondent 
purchased the mortgaged property on the 
20th day of May 1913 and obtained 
possession. The subsequent mortgagee 
then sought to bring the same property 
to sale in execution of his decree, but 
was resisted by the  plaintiff-respondent, 
who claimed that the property purchased 
by him was not liable to re-sale. The 
Court executing the decree disallowed his 
objection. He then filed the present suit 
for a ‘declaration that he was the owner 
and possessor of the property in question 
and that the subsequent mortgagee had 
no right to bring the said property to 
sale in execution of his decree, to which 
he was not a party. The Court below 
decreed the claim, regardless of the fact 
that the heirs of the prior mortgagee, in 
execution of whose decree the plaintiff. 


decree of the Subor- 
dated the 28th 
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respondent had purchaged, were parties to 
the decree obtained on foot of the sub- 
sequent encumbrances. The plaintiff could 
not have been made a party to that 
decree, as be had not till then purchased 
the mortgaged property. The purchase 
made by him invests him with the rights 
of the prior mortgagee and of the mortgagor, 
as they existed on the date of the prior mort- 
gage, butleavesthe right of the subsequent 
encumbrancer, who was not madea party 
to the decree passed on the prior mort- 
gage, to redeem it unaffected. What the 
Subsequent mortgagee proposes to bring to 
sale in execution of his decree is the 
equity of redemption ' possessed by him, 
which remained unaffected by the sale in 
execution of the prior mortgage decree at 
whieh the plaintiff purchased. It is not 
open to the plaintiff to say thatthe sub- 
sequent mortgagee cannot bring the equity 
of redemption to sale in execution of his 
decree, because the effect of such a sale 
would not in any way injure the rights 
of the prior mortgagee whose interests 
the decree obtained by the subsequent 
mortgagee expressly safeguarded. . As point- 
ed out in Ram Shankar Lal vw. Ganesh 
Prasad (1), a puisne mortgagee may have 
a sale of the interests mortgaged to him 
in a suit properly constituted for the 
purpose, subject to the rights of a prior 
encumbrancer, who holds under a para- 
mount title and cannot be prejudiced by a 
sale of the equity of redemption. If a 
decree directs the sale of certain pro- 
perty subject to a prior mortgage, 
and the prior mortgagee is a party tn 
that decree, neither the prior mortgagee 
nor the person who has stepped into his 
shoes can be permitted to say that a 
sale should not be effected, because such 
& claim would be inconsistent with the 
terms of the decree to which the prior 
mortgagee was & party. All he can say 
js that his rights under the prior mcrt- 
gage, which were expressly reserved, shall 
not be affected by the re-sale [Mah med 


Karim Routhan v. Abdulla (2)]. In De- 
bendra Narain Roy v. Ramtaran Banerjee 
(3) it was similarly held that a puisne 


(1) 29 A. 385; A. W. N. (1907) 95 4 A. L. J. 278 
(F. B.'; 2 M. L. T. 248, 
(2) 10 M. L. J. 347. 


. (8) 30 C. 599; 7 C. W. N. 766 (F. BJ), 
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mortgagee was entitled to a sale of the 
property secured by his mortgage, subject 
to the rights of the first mortgagee, even 
after the property had been sold in exe- 
eution of a decree obtained by the first 
mortgagee in a suit to which the puisne 
mortgagee was not a party. The plaintiff 
purchased the property during the pen- 
dency of the suit brought by the heirs 
of the subsequent mortgagee for the sale 
of the mortgaged property, and as held 
in Sohan Lal v. Jot Singh (4) he would be 
bound by the result of any proceedings 
which may be taken in execution of the 
decree obtained in that suit, to the same 
extent to which the prior mortgagee, who 
was a party to it, can be bound. The 
plaintiff is not entitled to stop the sale, 
which, as the terms of the decree indicate, 
is practically a sale of the equity of 
redemption. 

The appeal is, therefore, allowed and the 
plaintiff’s claim dismissed with costs here 
and below. The  defendant-appellant will 
get his costs from the plaintiff through- 
out. 

Appeal allowed, 

(4) 20 Ind. Cas 468; 16 O. C. 148. 


ALLAHABAD HIGH. COURT. 
FULL BENCH. 
Privy Counc APPLICATION No. 12 or 1915. 
December 22, 1915. 

Present:— Sir Henry Richards, Krt., 
Chief Justice, Mr. Justice Tudball and 
Mr. Justice Rafique 
NURI MIAN—-—DEFENDANT—AÀ PPLICANT 
versus 
Tae GANGES SUGAR WORKS, Lro., 
CAWNPORE—Ptarntirr—Opposits Party. 

Civil Procedure Code (Act V of 1908), s 109—Final 
order, meaning of—Order of remand—Privy Council 
appeal. 

A contract was challenged on various grounds, 
one of them being that it should have been under 
a particular seal. The High Court held that it did 
not require tobe under the seal and remanded the 
case for decision upon the merits: 

Held, that the decision of the High Court was 
not a ‘final order’ within the meaning of section 109 
of the Civil Procedure Code, 1908, [p. 361, col. 2.] 
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Applieation for leave to appeal to the 
Privy Council in First Appeal No. 3l of 
1914. 

Dr. S. M. Sulaiman, for the Applicant. 

The Hon'ble Mr. Gokal Prasad, for the 
Opposite Party. 


JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council. 
The Ganges Sugar Works Company made an 
application under Schedule II, rule 17, of the 
Code of Civil Procedure to file an alleged 
contract to submit to arbitration. The Court 
of first instance without recording any evi- 
dence, or in any way considering the merits 
óf the case, dismissed the application on the 
sole ground that the alleged contract not 
being under the seal of the Company was 
invalid as an agreement to submit to arbi- 
tration. The Company appealed and this 
Court held that the agreement to submit to 
arbitration did not require to be under the 
seal of the ‘Company and made an order 
remanding the case for decision upon the 
merits. The decision of this Court will be 
found reportedas Ganges Sugar Werks, Limited 
v. Nuri Miah (1). 16 is contended on behalf 
of the applicant tlat the order of this Court 
is a “final order” passed on appeal within the 
meaning of section 109, clause (a), of the Code 
of Civil Procedure. The meaning of the 


. [] . 
expression "final order" is by no means very: 


clear." The authorities dealing with a similar 
expression in other enaetments in England 
are véry conflicting. There have been several 
eases in this Court and in other Courts in 
India where ‘the question as to what is a 
‘final order" has been discussed and decided. 
Here again there is a considerable conflict 
of authority. We propose to deal with 
the present application on its own circum- 
stances. 

No doubt if the only issue between the 
parties was the validity of the contract, (it not 
being under seal), the decision of this Court 
would have finally decided the only matter 
between the parties. The matter in dispute 
was whether or not this contract should be 
filed as a submission to arbitration. If this 
Court held that it was necessary that the 
contract should be under seal, the application 
of the Company would be finally 
dismissed. 1f, on ‘the other hand, it 


(1) 28 Ind. Cas. 384; 13 A. L. J. 812; 37 A. 278, 
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decidei that it was not 
the document should be under the 
seal of the Company, it would have ordered 
the contract to be filed. We find, however, 
that the alleged contract was challenged on 
Several other grounds. It was challenged on 


necessary that 


` the ground that it was invalid for vagueness 


and that the agreement had been obtained 
by fraud and misrepresentation. The result 
was that even if this Court decided in favour 
of the Company on the question of the seal, 
it would not have finally disposed of the 
matters in dispute between the parties. It 
is conceivable that if the order of remand of 
this Court was appealed from to the Privy 
Council, there might be one or more other 
appeals arising out of the other pleas in the 
same matter. No doubt the decision of this 
Court was upon a very important issue between 
the parties; but the very same thing might 
be said if this Court devided (overruling the 
Court of first instance) that the loss of a 
document was sufficiently proved to admit 
of secondary evidence of its contents and 
remanded the case to take that evidence and 
decide the case upon the merits. The only 
distinction between such a case and the 
present would be that in the present case the 
question was one purely of law, while in the 
supposed case it would be a question of fact 
or partly of fact and partly of law. Again, 
we may suppose the case of an objection 
taken to & deed of mortgage on the ground 
that it had not been properly registered. If 
this Court (overruling the decision of the 
Court of first instance) held that the regis- 
tration was sufficient and remanded the case 
for decision upon the merits, it could hardly 
be said that the order of remand was a “final 
order” within the meaning of section 109, 
clause (a), of the Code. 


We could no doubt grant special leave to 
appeal under clause (c) of section 109. The 
point of law can hardly be said to be a 
question of “general importance” in view of 
the change that has been made in the new 
Companies Act. Furthermore, it appears 
that since the order of remand of this Court 
against which it is sought to appeal was 
passed, the Court below has heard and de- 
termined the other issues in the case and 
they are the subject-matter of a pending 
appeal to this Court. Under these circum- 
stances we do not think that there are suff- 
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cient grounds why we should grant the 
certificate under clause (c). 
. The application . fails and is dismissed with 
costs. 
Application dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
: - COURT. 
SzcowD Crvis APPEAL No. 357 or 1913. 
April 28, 1915. 
Present: —Mr. Lindsay, J. C. 

Syed INAYAT ALI AND ANOTHER—-PLAINTIFFS 

——A. PPELLANTS 
versus 
Musammat JAITUN BIBI AND OTHERS— 


DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— 
Muhammadan widow in possession-of deceased husband's 
estate —Dower-debt, less than actually due, claimed in 
Court—Claim decreed—Decree satisfied from portion of 
property—Possession, suit for, by deceased’s heirs— 
Widow's right to retain property for balance of dower- 
debt, if sustainable. 

The widow of a deceased Muhammadan having 
taken possession of his estate brought a suit to 
recover the unpaid portion of her dower-debt, 
confining her claim to a sum less tham what ‘was 
actually due to her. Her claim, as confined, was 
decreed in full, and-the whole of the decretal 
amount was realised by sale of certain portions of 
the estate, but she retained possession of its 
remaining portions. Subsequently she resisted a 
claim for possession brought by one of the heirs of 
the deceased, on the ground that she was in posses- 
sion of the estate with a charge on it for the 
portion of her dower-debt that was actually due to 
her: 

Held, that in view of the decree obtained by the 
widow it was no longer open to her to say that any 
portion of her dower-debt was still unpaid, inasmuch 
as any right, which she had under the marriage 
contract for dower had passed out of the stage of 
contract and had becomea debt of record, and that 
such debt having been satisfied she had no longer any 
right to retain the deceased’s estate. [p. 363, col. 2.] 

Wajid Ali Khan v. Sakhawat AW Khan, 15 Ind. 
Cas. 747; 15 O. C. 127, referred to. 

Hasan Raza v. Nawab Basti Begam, 17 Ind. Cas. 81; 
i5 O. C. 257, distinguished from. 

' Appeal from the decree of the District 
Judge, Rae Bareli, dated the 15th May 
1918, upholding that of the Subordinate 
Judge, Partabgarh, dated the 5th December 


1912. 
` Mirza Sami Ullah Beg, Syed Wazir Hasan 
and Chaudhri Mujtaba Husain, for the Appel- 


lants, 
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Mr. Mumtaz Husain, for the Respordents. 

JUDGMENT. ` This appeal has arisen 
out of a suit brought by Syed Inayat Ali.to 
recover a G-annas share of the estate left by 
one Qazi Karam Manla who died on the 
8th October 1904. The plaintiff claimed to 
beone of the legal heirs of the deceased. 
His co-plaintiff in the present appeal, 
Chaudhri Nazir Ahmad, is a- person. to 
whom Inayat Ali has transferred -a -portion 
of his interest in this claim. The principal 
defendant inthe case was Musammat Jaitun 
Bibi who is the widow of the deceased Qazi, 
and the main defence which was raised by. 
her was that she was in possession of -her. 
deceased husband's estate with a claim for 
the unpaid portion of her dower-debt. Her. 
case was that the plaintiff was not entitled 
to succeed in this suit unless he paid the 
outstanding portion of that debt. This plea 
was accepted by the Court of first instance 
which dismissed the suit. In appeal the. 
decree of the first Court was upheld. 

The plaintiff comes here in second appeal and- 
the case as put for him here is to the effect that 
the defence raised by Musammat Jaitun Bibi 
was not entertainable, inasmuch as by reason 
of certain proceedings to which reference 
will bé made she was not entitled .to assert 
that she held her deceased husband's estate 
under any lien for dower-debt due to her. 


' The case for the appellants is that the lady. 


has recovered the dower-debt which has been: 
fully satisfied and that she has, therefore, no. 
lien outstanding. In order io understand. 
this plea it is necessary to refer to certain pro- 
ceedings which were taken in the Court of 
the Subordinate Judge of Azamgarh; 
After the decease of her husband, Musammat 
Jaitun Bibi brought a suit for the recovery. 
of Rs. 16,000 which, she stated, was owing to 
her on account of dower. In her plaint she- 
set out that at the time of her marriage the 
amount of her dower was fixed at Rs. 51,000. 

She stated that she was in possession . of. the 
estate left by her deceased husband, but- 
she wished to recover from:the property the’ 
dower-debt which was owing to her. In 
that suit the present plaintiff-appellant Syed 
Inayat Ali was impleaded as a defendant. 
In her plaint the lady stated that the whole. 
dower-debt was recoverable from the ‘entire. 
estate which was left by her husband Karam 
Maula, that she was. the legal heir to one- 
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fourth of this estate and she pleaded that 
she was entitled to recoyer three-fourths of 
her dower from the remaining three-fourths 
of the estate. Three-fourths of the dower 
which was fixed amounted to Rs. 28,000 odd, 
but she confined her claim to ‘one for 
Rs. 16,000. The Subordinate Judge who 
tried that suit found thatthe dower had 
been fixed at Rs. 51,000. He gave hera 
decree for the full amount which she claimed 
and it is admitted now that the whole of this 
money was realised by sale of certain por- 
tions of Karam Maula’s estate. It is said 
that a 12-anna share in Mauza Kadipur and 
‘another 12-anna share ina property called 
Chak Qazi were sold in execution of the 
decree and the proceeds were applied in full 
satisfaction of the decree obtained by Musam- 
mat Jaitun Bibi. The question then is 
whether in view of these proceedings, Musam- 
mat Jaitun Bibi is now in a position to resist 
a claim for possession brought by one of the 
heirs of her deceased husband on the ground 
that she isin possession with a charge on 
the property for the unpaid portion of her 
dower-debt. The argument for the appel- 
Jants ig that the whole of her dower-debt has 
been discharged, that although the contract 
for dower was that she should receive a sum 
of Rs. 51,000, the debt is no longer due 
under the contract because the claim having 
been putin suit, Musammat Jaitun Bibi is 
now bound bythe decree and cannot be 
allowed to plead that her dower-debt exceeds 
the sum of Rs. 16,000. It is, of course, well- 
settled law that when the widow of a 
Muhammadan is in possessionof the property 
of her deceased husband, having obtained 
such possession lawfully and without force or 
fraud, and her dower or any portion of it is 
due and unpaid, she is entitled, as against the 
other co-heirs of her husband, to retain that 
possession until her dower is paid. The 
right of retention, however, is extinguished 
on: payment of the dower-debt. In my 
opinion the contention which was put for- 
ward on behalf .of the appellants must succeed 
and Lhold thatitis no longer possible for 
this lady to maintain that any portion of 
her dower-debt is still owing to her. A case 
which has some bearing upon this point was 
decided by a Bench of this Court [ Of. Wajid Ali 
Khan v. Sakhawat Ali Khan (1)]. In that case 
(1) 15 Ind, Cas, 747; 15 O. C. 127. 
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the: wife of a Muhammadan had brought a 
suit for her dower in the Court of the Sub- 
ordinate Judge of Shahjahanpur and in 
subsequent proceedings the question was 
raised as to whether the decree of the Court 
of the Subordinate Judge constituted res 
judicata so as to fix the amount of the dower. 


` It was held that the question of the amount of 


the dower which was payable was coneluded 
by the decree of the Sbahjahanpur Court, and 
so in the present case any right which 
Musammat Jaitun Bibi had under the con- 
tract for dower has passed out of the stage 
of contract and has become a debt of record. 
Her only right in the matter of dower is the 
right which she got under the decree and it 
is admitted that her claim for dower as 
allowed by that decree has beenfully satisfied. 
It has been argued on behalf of the lady that 
the proceedings in the Court of the Sub. 
ordinate Judge of Azamgarh show clearly 
that she was only suing for three-fourths of 
her dower and that it cannot, therefore, be 
taken thatthe decree for Rs. 16,000 was 
passed on the understanding that that was 
the total amount of dower to which she was 
entitled. Iam unable to accept this argu- 
ment. Itis obvious that the lady being 
entitled to one-fourth of the estate of her 
deceased husband, that one-fourth was liable 
to contribute proportionately to the dower- 
debt which was owing to her. She was in 
possession of the property at the time she 
brought that suit and she might, had she so 
chosen, have retained the property subject 
to herlien for the dower-debt which was 
owing to ber under the marriage contract. 
She elected, however, not to rest upon this 
right. She puther claim in suit in order 
to realise the money which was due to her 
and having taken up this position and 
obtained a decree, it is, in my opinion, no 
longer open to her to say that any portion 
of her dower-debt is still unpaid. It is 
quite obvious that Musammat Jaitun Bibi 
cannot now bring any suitto recover any 
further sum under the contract for dower 
and, that being so, Lam unable to understand 
how ib is possible for her in the present 
proceedings to set up the defence 
that she is still entitled to hold onto the 
property till she is paid something more 
on account of her dower-debt. I am 
unable, therefore, to accept the decision of 
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the Court below. I hold that any right 
which Musammat Jaitun Bibi had to retain 
the property of her deceased husband till 
the payment of her dower-debt has become 
extinguished. The amount of the debt 
has béen decided by the decree 
of the Subordinate Judge of Azamgarh 
and it is admitted that that decree has 
been fully paid off. With regard to the 
decision reported as Hasan Raza v. Nawab 
Basti Begam (2), upon which the Courts 
below have relied, it appears to me that 
that case is quite distinguishable from the 
ease with which I am now dealing. From 
the report it seems that in that case a 
suit was brought against the widow of a 
deceased Muhammadan for the recovery of 
a share of her deceased husband’s estate. 
Simultaneously withthis suit another suit was 
going on in which the lady was suing 
for the recovery of her dower-debt. In 
this latter suit she had stated that the 
real amount which was owing to her was 
Rs. 50,000 but that she contented herself 
with claiming Rs. 25,000 only. In the 
first suit, that is to say, the suit in which 
she was being sued as defendant, Basti 
Begam pleaded that she had a lien on 
the property for Rs. 50,000. The argument 
was that at the most she could only set 
up a lien for Rs. 25,000, which was the 
amount she was claiming in the suit she 


had brought for the recovery of her 
dower. The learned Judge who decided 
the case was of opinion that the mere 


fact that the lady was suing for only 
Rs. 25,000 did not in any way prevent 
her from raising a plea by way of defence 
to the effect that she was entitled to a 
lien on the property for Rs. 50,000. It 
is quite clear from these facts that the 
amount of the dower-debt had not in that 
case been determined. The suit for dower 
was still in progress and had not been 
decided. In the present case, however, 
the suit for dower has passed far beyond 
that stage and the right which the lady 
had under the marriage contract has merged 
in the right which she gotunder the decree 
of Court. I hold, therefore, that the lien 
for the dower-debt has been extinguished and 
that Musammat Jaitun Bibi was not entitled 
io raise this defence. 


(2) 17 Ind. Cas. 83; 15 O. C, 257, 
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There remains the question of mesne profits, 
which is covered byethree issues Nos. 4, 5 
and 6 which were raised in the Court of first 
instance. Those issues were not determined 
by the Subordinate Judge, nor have they been 
touched upon by the Judge of the lower Ap- 
pellate Court. Before this case can be decided 
here it is necessary to have findings on 
these issues. Under Order XLI, rule 25, of 
the Code of Civil Procedure, therefore, I 
direct that the case be sent back to the 
lower Appellate Court and that findings on 
issues Nos. 4,5 and 6 raised in the Court of first 
instance be come to and returned to this Court, 
No further evidence will be allowed in the 
case. The parties will have ten days 
from the date of the findings of the lower 
Court to file objections. -The findings of 
the Court below should be returned to 
this Court within two months from the 
receipt of this order of remand. 

Cause remanded, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES, : 
Revenve PETITION No. 1 or 1914-15 or 
ALLAHABAD District. 
August 4, 1915, 
Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
IMAM-UN-NISSA BIBI —APPLIOANT 
versus 


PERSHAD AND ANOTHER— RESPONDENTS. 

Agra Tenancy Act (II of 190°), s. 10 — Sir, transfer 
of, by Will—Ex-proprietary rights, accrual of. 

Where a sir-holder gives away by Will his sir to 
one who is not his heir, the ex-proprietary tenancy 
does not arise in favour of the testator or his heirs. 
It becomes the sir of the person who gets it by Will. 
[p. 365, col. 1.] 


Application for revision of the order of 
the Commissioner, Allahabad Division, dated 
the Ist July 1914, confirming that of 
the Assistant Collector, Allahabad District, 
in the case of determination of tenure. 

JUDGMENT. 

Horus, S. M.— (August 4th, 1915.)—In 
this case the present respondents sued the 
present applicant, Musamnat Imam-un-nisa, 
for a de»laration that they were occupaney 
tenants. Zakir Husain and Qasim Husain 
Were made parties on their own request ag 
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they alleged they were ex-proprietary tenants. 
The AssistantCollector held that the plaintiffs, 
the present respondents, were occupancy 
tenants. Both Zakir Husain and Qasim 
Husain and the lady appealed. Zakir 
Husain and Qasim Husain won their 
appeal, as the Commissioner held they 
were ex-proprietary tenants. This order of 
the Commissioner has been set aside by 
me on appeal to-day. The lady appealed 
urging that she was sir-holder of the land 
and the present respondents were only her 
sub-tenants. The Commissioner dismissed 
the lady’s appeal, apparently because he held 
that Zakir Husain and Qasim Husain were 
ex-proprietary tenants. In his order he 
referred to his decision in Appeal Nv. 155, 
dated Ist July 1914, ina suit for ejéct- 
ment brought by Zakie Husain and Qasim 
Husain against one Bakridi, in which the 
Commissioner held that Zakir Husain and 
Qasim Husain were ex-proprietary tenants. 
I have already decided that they were not 
ex-proprietary tenants, and the only question 
is whether the land is sr of the lady or 
not. Before Act XII of 1881 was in force, 
one Ata Husain transferred his proprietary 
rights in land part of which is now the 
present sir by Will to his sons’ wives, one 
of whom was the lady in suit. The 
Commissioner, unfortunately in his decision 
in the ejectment suit dated Ist July 1914 
as wellas in the previous decision in a suit 
for declaration of ex-proprietary rights 
brought by Zakir Husain and Qasim 
Husain against the lady decided on 24th 
June 1913, based his decision on the misunder- 
standing that the document of transfer was 
a gift. Both sides now admit that it was 
a Will This being, so, no ex-proprietary 
rights could arise, and, therefore, the sir 
which was transferred by Will became the 
sir of the transferee, that is to say, the 
lady. It is urged, however, that as the 
lady was a party to the declaration suit 
decided on 24th June 1913 and as the 
decision was against her—a decision from 
which she did not appeal—that she is 
now debarred from setting up her rights 
as sir-holder. In the circumstances of the 
case 1 do not think tbis contention is 
sufficient to debar her, for, whatever the 
result of that litigation was, whether she 
was declared a  si-holder or whether 
Zakir Husain and Qasim Husain were 
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declared ex-proprietary tenants, the present 
respondents would have no right and the 
circumstances of the previous litigation are 
seb out in the previous judgments. The 
mistake of law of the Commissioner has 
resultad in substantial injustice. The land 
continued to be recorded as sir of the lady 
from the date of the transfer, 1900, and 
it was not till 1913 that Zakir Husain 
and Qasim Husain, the husbands, sued the 
lady for a declaration. Ido not think it 
can be said that the tenants were misled 
in any way. This is a case in which I 
think there should be interference on revision, 
and I would set aside the order of the lower 
Courts and dismiss the plaintiffs’ suit hold- 
ing that they are not occupancy tenants but 
mere sub-tenants of sir. 

In view of the circumstances of the case, 
parties will bear their costs throughout. 

Camepetn, J. M.- I agree. 

Application allowed, 


OUDE JODICIAL COMMISSIONER/'S 
COURT. 

First Civil APPEAL No. 85 or 1914. - 

July 6, 1915. 
Present:—Mr. Stuart, A. J. C. 
Musammat SITARA BEGAM-— DgrgNDANT— 
: APPELLANT 
versus 


MUHAMMAD ISHAQ KHAN PLAINTIFF 


— RESPONDENT. 

Benami  tiransaction—Presumption, legal—Civil 
Procedure Code (Act V of 1908), s. 66—Declaration, 
suit for, maintainability of—Relief, vague, based on 
allegations outside pleadings—Court, power of. 

In a case for a declaration that the plaintiff was 
the real, and the defendant was the benam?, pur- 
chaser of the property in suit, the plaintiff did not 
give any credible explanation “why the benami 
transaction ‘had been entered into but proved 
satisfactorily that the money advanced on the 
deeds was his own money, that the defendant at the 
time had no means of her own and that the plaint- 
iff remained in possession of the property transferred 
from the time of the purchase: 

Held, that in the absence of any rebutting evidence 
produced by the defendant, the transaction must, 
on the above evidence, be legally presumed to have 
been benami. [p. 366, col. 2.] 

The words “no suit” used in section 66, Civil 
Procedure Code, 1908, not only include a suit for pos- 
session but also a suit for a declaration. [p. 367, col. 


1.] 
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Bishan Dial v. Ghazi-ud-din, 28 A. 175; A. W. N. 
(1901) 44, referred to. 

A relief, whichis not based on the pleadings as 
they stand but on certain allegations which ought to 
have been definitely set up, but are not so set up 
in the pleadings and are such as, if allowed to be 
set up, turn the suit as brought into another and a 
different sort of suit, cannot be granted on the mere 
ground that the plaint contains a vague prayer to the 
effect that the Court may grant any other relief which 
it may deem proper. [p. 367, col. 2.] 

Appeal from the decree of the Subordi- 
nate Judge, Lucknow, dated the 9th April 
1914. : 

Syed Wazir Hasan, for the Appellant. 

Mr. Muhammad Nasim and Mr. Manmohan 
Nath Chak, for the Respondent. 

JUDGMENT. —The main point taken in 
the grounds of appeal is that the suit of the 
plaintiff-respondent is barred by the provi- 
gions of section 66, Act V of 1908. This 
was a suit fora declaratory decree brought 
by Muhammad Ishaq Khan against his 
daughter Sitara Begam. The plaint set forth 
that Ishaq Khan had lent money in the 
name of his daughter Sitara Begam and had 
secured the loan by the execution of deeds 
of simple mortgage, that he had obtained 
decrees on the foot of those deeds, and had in 
execution purchased the mortgaged property 
in the name of Sitara Begam. Paragraph 4 
of the plaint is as follows:— 

“That in execution of the decree for the 
amount due to the plaintiff the share of the 
mortgagor Bhagwat Singh amounting to 
1 anna 4 pies was sold and purchased by the 
plaintiff in the name of the defendant at a 
public auction-sale on the 22nd March 1897 
in lieu of the amount due to him, that in the 
same manner the plaintiff purchased at a 
‘public auction-sale the share of Madho 
Singh also, i.e., 9 pies, on the 20th October 
1896, and 7 pies on the 26th October 1898, 

total 1 anna 4 pies situate in Deorai Bharat, 
' and that the mortgagor Jaswant Singh paid 
off the entire decretal amount due to the 
plaintiff.” 

I interpret this paragraph to mean that 
Sitara Begam was the certified purchaser at 
the Court sales of the share of 2 annas and 8 
pies in question. 

The fifth paragraph is as follows:— 

“The plaintiff obtained possession of the 
said property, purchased by him from the 
Civil-Court, and that he is in possession 
-thereof since the date of purchase until 


now.” 
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' The plaintiff goeg on to state that he had 
asked the defendant on more than one occa. 
Sion to execute a deed in his favour to the 
effect that the transaction was fictitious and 
that the plaintiff was the real owner of 
the property, that the defendant had evaded 
decision of the point until April 1913, when 
she refused definitely to give ‘the assurance 
required or to execute such a deed. The 
tenth paragraph contains the nature of the 
relief sought. It is as follows: — 


"That the plaintiff prays that under a 
decree it be declared,— 

(a) that he is the real owner in possession 
of 2 annas 8 pies share aforesaid situate in 
Mauza Deorai Bharat, Pargana and Tahsil 
Malihabad, District Lucknow, and that the 
name of the defendant is fictitious, 

(b) that the defendant be made to pay 
the costs of the suit, and 

(c) that any other relief which the Court 
may deem proper be granted.” 


The defendant in her reply stated that 
the transaction was not a fictitious transac- 
tion. She asserted that the plaintiff had 
purchased the property on her behalf and 
had given it to her by gift, and that she had 
been all along in possession of the property, 
first through the plaintiff as her agent and 
latterly through her servants. She further 
set up that the suit for a declaration was 
barred under the provisions of the Specific 
Relief “Act and also under the provisions of 
section 66 of Act V of 1908. Very little 
evidence was recorded in the Court below. 
The plaintiff went into the witness-box and 
deposed in favour of his own assertions. He 
produced no other oral evidence at all. 
Although the plaintiff was unable to give 
any explanation of a credible nature which 
induced him to enter into benam transactions 
on behalf of his daughter, he proved satis- 
factorily that the money advanced on the 
deeds was his own money, that the defendant 
at the time had no means of her own, ‘and 
that he remained in possession of the property 
transferred from the time of the purchase. 
According tothe recognized presumption of 
law the transactions must be held on this 
evidence to have been benam transactions, 
unless and until the defendant rebuts the 
presumption. Here she made no attempt 
to rebut the presumption, and I find that 
the transactions were benami transactions 


Vol. XXXII] 
SITARA BEGAM t. MUHAMMAD ISHAQ KHAN. 


‘made:by the plaintiff in the name of the 
defendant but for his own benefit. 

The question remains whether the suit 
ean lie under the provisions of section 66 of 
"Aet V of 1908. That section states clearly 
“that no suit shall be maintained against 
any person claiming title under a purchase 
certified by the Court in such manner as 
may be prescribed, on the ground that the 
purchase was made on behalf of the plaintiff 
‘or of some one through whom the plaintiff 
claims. The sale certificate is on the record. 
It shows that the defendant was the certified 
purchaser of the property in question, and 
his suit is clearly a suit against her on the 
ground that the purchase was made on 
‘behalf of the plaintiff. The latter part of 
the section lays down.that a suit to obtain 
a declaration that the name of such certified 
purchaser was inserted in the certificate 
fraudulently or without the consent of the 
real purchaser is not barred. But here 
there is no suggestion that the defendant’s 
name was inserted fraudulently or without 
the consent of the plaintiff. The remaining 
provision of the section has no bearing on 
the present case. The words “no suit” not 
only include a suit for possession but also 
a suit for a declaration. This is plain from 
the words of the section. The question is 
discussed with regard to corresponding 
section of the old Code in Bishan Dial v. 
Ghaz-ud-din (1). The principles laid down 
in that decision are the principles which 
‘should guide this Court in the present case. 
So far it would appear that this suit is 
clearly barred under the provisions of sec- 
‘tion 66. The learned Counsel for the respond- 
ent has, however, argued that the plaintiff 
‘is entitled to a declaration of proprietorship, 
-because he has obtained a title perfected 
‘by adverse possession against the defendant. 
‘His case is that the plaintiff might have 
had no claim to obtain such a declaration 
according to the provisions of section 66 if 
he had brought his suit before his title had 
‘become perfected by adverse possession, but 
‘that, his title having become perfected by 
adverse possession, the bar in section 66 
does not apply to him. In answer to this 
plea the learned Counsel for the appellant 
has pointed out that nowhere in the plaint 
does the plaintiff assert title by adverse 


(1) 28 A. 175; A. W. N, (1901) 44. 
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possession, that the defendant was never 
called on to answer such a plea, that no 
issue was framed upon the point and no 
evidence called upon it, and that in the 
claim for relief no claim is made that a 
declaration should be given to the plaintiff 
on the ground that his title had become 
perfected by adverse possession. The 
learned Counsel for the respondent admits 
that no special reference was made to such 


. a plea in the plaint, but he suggests that 


the plea could be inferred from the general 
wording of the plaint, and that the relief 
could have been granted under the clause 
which asks the Court to give any other 
relief which it may deem proper. He 
admits that no issue was framed on the 
point and that no evidence was taken upon 
it, but he suggests that the Court might 
now frame an issue and send the suit back 
to the lower Court for the taking of evidence 
and a finding as to the question of adverse 
possession. I do not consider that the 
plaintiff can possibly claim a relief upon the 
plea that his title has become perfected by 
adverse possession. On the materials on the 
record there is nothing to show whether his 
title had or had not become perfected by 
adverse possession, and there is no necessity 
to remit the case back for evidence on the 
point as the plaintiff is not entitled to take 
the plea on his pleadings. If he had 
intended to put forward such a plea he should 
have putit forward in distinct language. 
Courts in this country rightly allow the par- 
ties considerable latitude in the matter of 
the pleadings and are always ready 
to look at the spirit of the pleadings 
rather than the exact words. But there is 
& point beyond which indulgence should not 
be permitted to extend. Here there can 
be no possible doubt as to the fact that 
the plaintiff had not the slightest intention 
of putting forward the plea of adverse 
possession in his pleadings in the lower 
Court. The plea has been suggested ata 


very late stage of the proceedings. It does 
not proceed out of the statements in the 
plaint, and it cannot be inferred from 


anything therein. It would appear that 
the plaintiff did not understand that the 
provisicns of section 66 barred his claim 
and that he was under the impression that, 
if he could prove that the  transaétions 
were benami transactions, he must succeed. 
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. I see no reason to suppose that it ever 
entered into his mind to claim such relief 
as the relief to which it is now said that 
he is entitled. If I were to entertain the 
suggestion, I should be turning the suit: 
brought into another and a different suit, 
basing my action upon nothing more 
substantial than the vague. request to the 
- Court below to grant any other relief which 
it may deem proper. 

I, therefore, find that the suit was barred 
under the provisions of section 66, Act V 
of 1908, and allow this appeal. The 
respondent will pay his own costs and those 
of the appellant in both Courts. 

Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. f 
Revenve Petition No. 9 or 1913-14 or 
ALLAHABAD DISTRICT, 
November 20, 1914. 

Present: —Mr. Holms, J. M. 
Musammat PARBATI—--APPELLANT 
versus 
Musammat DHARAMRAJI AND ANOTHER— 


RESPONDENTS. 
Minor, statement of, against her interest, effect of— 
Will—Revenue Court. 
Where a guardian hag been appointed for a minor 
for purposes of litigation, any admission made by 
the minor against her interests is waste paper. 


Where a testator wills away his property and the 
Willis proved prima facie by the Sub-Registrar's 
endorsement and possession is doubtful, a Revenue 
Court will give effect to the Will. 


Third appeal from the order of the 
Commissioner, Allahabad Division, dated 
the Znd April 1914, confirming that of 
the Collector, Allahabad District, in the case 
of mutation. 

JUDGMENT.—Since the Collector passed 
orders in nppeal, Sheoambar Singh, the 
father of the minor widow, has been 
appointed her guardian by order of the 
Civil Court. A guardian is appointed to 
a minor for purposes of litigation in order to 
look after her interests, and when this 
has been done any admission made by the 
minor against her own interests is waste 
paper. The respondent urges that the 
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minor widow's statement before the Naib- 
Tahsildar should be regarded as a statement 
of 4 witness to the Will. Ihave read it care- 
fully and cannot find that she speaks of her 
own knowledge to the execution. Disregard- 
ing the admission of the mincr widow, 
when possession is doubtful, it has to be 
determined by summary enquiry who is 
best entitled to the property. Were it not 
for the Will, the widow, cf course, would 
be. I have read the Sub-Registrar’s endorse- 
ment and onthe whole think that there 
is a prima facie case for the Will and that 
it is for the Civil Courts to set it aside 
if they think fit. In this view I refuse 
to interfere on third appeal and dismiss 
the appeal with costs and Rs. 16 Pleader's 
fee. 


Appeal dismissed, . 


— — — 


OUDH JUDICIAL COMMISSIONER'S. 
COURT., 
Seconp Cavru Arrear No. 290 or 1911. 
July 23, 1912. 

Present:—Mr. Kanhaiya Lal, A. J. C. 
Lala HAR SAHAI-— PraimmirF— 
APPELLANT 
versus 
Thakur DHANPAL SINGH. AND ANOTHER— 


Derenpants— RESPONDENTS. 

Grove, when losing its character as such—Land- 
holder not objecting to grove-holder’s planting new 
trees, effect of — Grove-holder, Tight of, to retain posses- 
sion of grove— "Trees, portion of grove becoming devoid 
of Resumption, piecemeal, if permissible. i 

There is no criterion laid down by law for judging 
when a grove ceases to retain its character as such, 
The question is more or less one of inference to be 
drawn from the surrounding circumstances. And 
the fact that the landholder took no objection to 
the grove-holder’s planting new trees when the 
grove began to lose its character as such, must be 
taken into account in judging the character of the 
property. [p. 369, col. 2,] 

A grove-holder is entitled to hold possession of 
the plot covered by the grove so longas it retains 
the character of a grove. And the mere fact that a 
portion of the grove has become devoid of trees 
does not entitle thə landholder to resume that 
portion of it, inasmuch as the plot must, in the 
absence of proof of an agreement ora custom to 
the contrary, be taken to have been granted as a 
whole and the tenure must, therefore, stand or fall in 
its entirety. [p. 369, col, 2.] 

Mehdi Ali Khan v. Gurdin, 2 0. C. 73 and 
Jwala singh v. Saheb Din Singh, 9 O. C..109, referred 
to. 
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Appeal from the decree of the Subordinate 
Jadge, Kheri, dated the 25th May 1911, up- 
holding that cf the Munsif, Kheri, dated 
the 9th August 1910. 

Babu Rudra Dutt Sinha, for the Appellant. 

Babu Ram Chandra, for the Respondents. 

JUDGMENT.—The plaintiff-appellant is 
the occupant of groveland No. 706 old, 
corresponding with 1413 new khasra. The 
defendant No. 2 is the taluqdar of the village, 
in which the grove in suit is situated. The 
plaintiff’s allegation was that the defendant 
No. 1, who is a servant of defendant No. 2, 
prevented the plaintiff from grazing his 
cattle over the grove-land and wrongfully 
cultivated a portion of the grove area and 
cut and appropriated all the patwar growing 
over the ditch. He, therefore, sued for a 
declaration that the plaintiff was entitled to 
remain in possession and enjcyment of the 
grove land and to graze his cattle therein so 
long as it retained the character of a grove 
and that the defendants had no right to 
interfere with the plaintiffs occupation of 
the same. The plaintiff also sued for Rs. 10 
damages on account of the loss suffered by him 
by the defendants’ act. The defence was that 
only three green trees and 18 dried trees stood 
on the plot in question, that the said land did 
not retain the character ofa grove and that 
aceording to the custom obtaining in the 
village, the landholder had the right to 
cultivate the whole area. 

The Courts below found that the land 
in question did not retain the character 
of a grove and that the landholder had, 
therefore, the right to cultivate the same. 


In appeal, it is contended that the number 
and position of trees, standing on the 
plots in question, were sufficient to indicate 
that the land maintained its character of 
a grove and that the landholder had no 
right to cultivate the land so long as the 
grove or any portion of it existed over it. 


It appearsfrom the findings of the Courts 
below that there were 35 trees standing 
on the plot in question at the time of 
the Settlement. The plaintiff had then 
filed a suit for possession of the said grove 
with the land occupied by it, and by an order 
of the Settlement Officer, dated the 15th 
January 1870, the plaintiff was awarded 
possession over the said grove and his 
claim with regard to the right to the land 
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was dismissed. The finding of the Settle- 
ment Officer was that the said grove ori- 
ginally belonged to Mangal Khan, who died 
without leaving any heirs, that only two or 
three trees were left on the land at the time 
of Mangal Khan’s death and that, about two 
or three years later, the grove in question 
was planted by Nur Muhammad, a servant 
of the plaintiff, and a well anda chabutra 
were constructed therein. The chabutra still 
exists and the southern portion of the grove 
is, according toa map prepared by the Amin, 
occupied by 6 green and 18 dried trees, while 
the northern portion is occupied by 12 
green trees, ll of which are said to have 
been planted between 8 to 15 years ago. 
There is no criterion laid down by law for 
judging when a grove ceases to retain its 
character as such. The question is more or 
less one of inference to be drawn from the 
surrounding circumstances, and, though a 
portion of the area in the centre is at present 
not occupied by trees, there is nothing to 
indicate that the grove has ceased to retain 
its character as such, for 18 green trees are 
still standing there occupying almost different 
sides of the grove. According to the decision 
in Mehdi Ali Khan v. Gurdin (1) the 
tenant is entitled to hold possession as long 
as the plot in question retains the character 
of a grove, and as observed in Jwala Singh 
v. Saheb Din Singh (2) the mere 
fact thata portion of the grove has become 
devoid of trees would not entitle the land- 
holder to resume that portion of it. The 
plot must be taken to have been granted as 
a whole and the tenure must stand or fall in 
its entirety. Piecemsal resumption of a grove 
is not permissible. The question is not so 
much of customary law as of the 
terms of the contract between the grantor 
and the grantee, and in the absence of proof 
of an agreement or a custom authorising the 
]andholder to take possession of such portion 
of the land as has become devoid of trees, it 
must be held that the grantee has a right to 
occupy the whole plot so long as ib retains 
the character of a grove, and the grantor has 
no right to resume as long as any portion of 
the grove continues to be used as such. The 
landholder in the presant case had, therefore, 
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no right to resume and cultivate any 
portion of it. No objection was raised on 
behalf of the landholder to the planting of 
the 11 new trees, now existing, by the 
respondents, 8 to 15 years back, and that 
must, therefore, be taken into account in 
judging the character of the property. I do 
not, consequently, think that there was any 
justification for the Courts below to dismiss 
the plaintiff’s claim so far ashe claimed a 
right to occupy the land in dispute for the 
“purposes of maintaining the grove. The 
plaintiff-appellant does not press his claim 
for damages. 

The appeal is, therefore, allowed and the 
plaintiffs claim decreed for an injunction, 
restraining the defendants from interfering 
with the land in dispute so long as the 
grove in question or any portion of it sub- 
sists. The plaintiff will get his costs through- 
out.from the defendants, who will bear their 
own costs. 
' Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
i COURT. 

Seconp Civie Arrear No. 105 or 1914. 
August 3, 1915. 
Present:—Mr. Lindsay, J. C. 

RAM SARAN —Derenpant—A PPELLANT 

, versus ^ 
. Babu PRITHIPAL SINGH-—PraiNTIFF— 


RESPONDENT. 

Burden of “proof—Possession within limitation — 
Suit for possession—Zemindar's title in and posses- 
sion over jungles, groves or tanks in village or 
scattered trees in abadi— Presumption as to zemindar's 
tile and possession ——Under-proprietary title, plea 
as’ to — Adverse possession. 

' Where the plaintiff, the zemindar of a village, sued 

the defendant for possession and declaration in res- 
pect of certain plots of land, consisting of jungles, 
groves or tanks, situated in the village, and also in 
respect of some scattered trees planted inthe abadi 
of the village and the defendant pleaded under-pro- 
prietary title in respect of the plots and ownership 
over the trees by adverse possession, and evidence 
was produced to show that some other trees in the 
abadi were the property of tenants: 

Held, that the plaintiff could nob be called to 
establish his possession within limitation, but that 
the burden of proving under-proprietary title and 
ownership lay on the defendant, inasmuch as the 
plaintiff being the zemindar of the village the pre. 
sumption of title was naturally in his favour, and 
as having regard to the nature of the property in 
suit there was a further presumption that the plaint- 
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iff had had possession, because the presumption 
of possession follóws the title. [p. 371, col. 1.] =e. 
Where the plaintiff zemindar sued to recover pos-; 
session of certain plots on the allegation that the. 
defendant had enoroached on them by including" 
them in his holding, and it was found that the 
defendant was an occupancy tenant of these 
plots: ` 
Held, that the plaintiff was not entitled to a decree _ 
for possession nor could he get a declaration of hi 
proprietary title with respect to the plots as there 
was no cause of action for any declaratory suit. 
p. 371, col. 2; p. 872, col. 1.] - : 


Appeal from the 
Subordinate ` Judge, 
the 26th November 


decree of the; 
Bara  Banki, dated. 
1913, modifying that: 


of the Munsif, Ramsanehi Ghat, dated: 
the 24th February 1918, eat 

Mr. G. H. Thomas, for the Appel: 
lant. ? i i 


Mr. A. P. Sen, for the Respondent. 


JUDGMENT.—These are cross-appeals- 
arising out of a suit brought by  Babu, 
Prithipal Singh against one Ram Saran- 
for possession and declaration in respect 
of certain plots of land situated in a: 
village called Maholara. The plaintiff ig 
admittedly the zemindar of this village. - 
It was alleged that the defendant. Ram. 
Saran had‘ been asserting title to some of, 
these various plots of land and that: 
he had dispossessed the plaintiff from: 
others of them and so the suit was in 
the form both of a suit for. possession and: 
a suit for declaration of title. The general 
defence put up by the defendant was that 
he was an under-proprietor. The Court of. 
first instance decreed the plaintiff's claim in: 
part. The defendant appealed and the 
plaintiff filed cross-objections and these 
were disposed of by the Subordinate Judge 
of Bara Banki. Eventually he allowed the 
appeal of the defendant to a- certain extent 
and made a slight modification in the decree! 
of the Court of first instance. Both the 
parties now appeal against the decision of 
the Cóurt below. ` 


I will deal first with the defendant’ 
appeal which is No. 105 of 1914. This 
appeal relates to the following plots, Nos. 
498, 667/2, 711/1, 712/1, 776/2, 360 and - 


183, and also to certain tanks, the numbers 


of which are 29, 80, 175, 652 and 654, 
I may notice here that the memorandun’ 
of ‘appeal also shows that it was the inten 
tion to appeal with respect to plot No. 772/1;’ 
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but it has been admitted in argument before 
me that this is a mistake for the claim 
of the plaintiff in respect of that number 
has been dismissed. The learned Counsel 
who appears for the defendant-appellant 
has stated that the main ground upon which 
he attacks the decision of the Court below 
is that the Subordinate Judge laid the 
burden of proof on the wrong party, in 
other words, he contends that in respect of 
all the plots just mentioned the plaintiff 
ought to have been called to establish 
possession within limitation. The fact being 
admitted that the plaintiff is the zemindar 
of the village, I think the Court below 
rightly laid the burden of proof on the 
defendant who asserted his under-proprietary 


title. The plaintiff being the zemzndar of 
the village the presumption of title would 
naturally be in his favour, and having. 


regard to the nature of the property in 
dispute there would be a further presump- 
tion that the plaintiff had possession. In 
order to make this clear it will be neces- 


sary to refer in detail to the character of 


the various plots concerning which the 
defendant has appealed. Plot No. 498 isa 
jungle. With regard to property of this 
kind the ownership could only be exercised 
by occasional acts of dominion, The pre- 
sumption of possession follows ‘the title and 
it would in such a case be for the opposite 
party to prove adverse possession. There 
can be no doubt that on the evidence as 
brought before the Court below the defend- 
ant-appellant failed to prove his’ adverse 
possession over this plot. Similarly in the 
case of plot No. 667/2 which is described 
as jungle; with regard to this the same 
rule would apply. The two plots Nos. 711/1 
and 712/1 make up an area which is 
known apparently as the  Kurmi's grove. 
With regard to this the plaintiff filed de- 
finite evidence both of his title and posses- 
Bion and the case was not decided in the 
plaintiffs favour in this instance merely on 
the presumption arising out of the fact 
that he is the owner of the village. I 
find that the plaintiff put in the khasra 
for the year 1865. He also filed similar 
papers for the years 1806, 1307, 1308, 
1314, 1815 and 1316 Faslis The only 
piece of documentary evidence against this 


was Exhibit D13, the khasra for the year 
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1301 Fasli, in which is recorded a remark 
that the defendant Ram Saran took the 
mangoes of the grove in this year. The 
defendant-appellant has clearly got no case 
with respect to these plots. Similarly with 
respect to plot No. 776/2 the documertary 
evidence which has just been referred to 
in connection with plots Nos. 711/1 and 
712/1 applies to this grove also. The de- 
fendant was unable to produce any docu- 
mentary evidence regarding his possession 
over this plot. Plot No. 360 regarding 
which the defendant appealed is a jungle 
and here again the same reasoning would 
apply as in the case of plot No. 498 above 
mentioned. As for plot No. 183 the dispute 
here is with regard to certain trees stand- 
ing upon this number, which is an abadi 
plot. The Court of first instance dismissed 
the plaintiffs claim regarding two trees 
standing upon this plot. It found that as 
regards these two trees the possession of 
the defendant for a period over 12 years 
had been established. With regard to the 
other trees the Court was of opinion that 
there was evidence’ of plaintifi’s possession 
within limitation and this finding has been 
accepted by the Court below and is con- 
clusive on this part of the case. As for 
the remaining numbers, namely, the tanks, 
there is nothing to add to what has already 
been said. It was for the defendant to 
prove adverse possession with respect to 
these items of the property in dispute. 
The defendant’s appeal, therefore, cannot 
succeed and must be dismissed with costs. 

With regard to the appeal of the plaintiff, 


_No. 150 of 1914, the first point taken is with 


respect to three plots Nos. 193, 194 and 196, 
The finding of the Court below is that the 
defendant Ram Saran is an occupancy tenant 
of these lands. In the plaint it was stated 
that the defendant had in the month of May 
1912 encroached on these Jands by including 
them in his holding and it was for this reason 
that the plaintiff sought to recover posses- 
sion of them. On the finding that the 
defendant is the occupancy tenant of these 
plots it was obviously impossible to give the 
plaintiff a decree for possession. Such a 
decree could only be passed by a Revenue 
Court. It has been argued here on behalf of 
the plaintiff in appeal that he ought at any 
rate to have gota declaration of his proprietary 
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title with respect to these three plots. The 
lower Appellate Court refused this relief on 
two grounds, first, that no relief of this kind 
had been specitically asked for and second, that 
there was no cauge.of action for any 
declaratory suit. I think this decision of the 
Court below is correct. The only cause of 
action which the plaintiff could put forward 
with respect to these plots was, as stated 
above, an allegation that the defendant had 
unlawfully taken the plots into his possession. 
That allegation was found to be without 
substance, for the defendant undoubtedly had 
a right to hold possession of these plots as 
an occupancy tenant. I cannot, therefore, 
give the plaintiff any declaratory reliefregard- 
ing these lands. 

The next point raised on behalf of the 
plaintiff in his appeal is with respect tocertain 
trees standing on the abadi plots Nos. 183, 
772 and 562/1. It has already been men- 
tioned that the Court below has dismissed 
the claim of the plaintiff with respect to two 
trees situated on No. 183 and four trees situat- 
ed in No. 772. In otherrespectsthe plaintiff's 
claim was allowed. The finding is that with 
respect to the trees exempted from the decree 
the defendant had been able to establish his 
possession for more than twelve years. This 
finding is sufficient to dispose of the argument 
that the plaintiff was entitled toa decree for 
possession of these trees. With reference to 
the trees standing on plot No. 562/1 the 
Court of first instance allowed the plaintiff’s 
claim. The lower Appellate Court has dismiss- 
ed the claim regarding the trees on this 
number. The learned Subordinate Judge 
held that as these were scattered trees planted 
in the abadi of the village, there was no 
presumption of ownership on the part of the 
plaintiff who is the zemindar of the village 
and he held, therefore, that it was necessary 
for the plaintiff to establish his possession over 
the trees of this plot within limitation. The 
argument here is that the presumption was 
in favour of the landlord and that 
if the defendant set up any adverse 
proprietary title he was bound to prove it, I 
think this argument must be accepted. I can- 
notagree with the lower Appellate Court that 


the fact that these trees are isolated 
trees standing on the inhabited site 
in any way affects the presumption 


arising out of the landlord’s ownership. The 
soil of the abad? isas much the landlord’s as 
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any other part of the village and the trees 
standing on the land are to be deemed to be 
his until the contrary is proved. The 
Subordinate Judge says that evidence was 
produced in the case to show that other trees 
in the inhabited site were the property of 
tenants. That may be, but it does not follow 
that because other trees are proved to belong 


to other tenants in the viliage these trees- . 


now in dispute should beheld to belong to the 
plaintiff who gave no proof of his ownership. 
The presumption must prevail and I think 
the Court below was wrong in dismissing the 
suit regarding the trees situated on this 
number, 

There remains only one other question. In 
the plaint, as it stood originally, certain plots 
of land were specified in paragraph 5 and in 
respect of these the plaintiff sought only a 
declaratory decree. This is apparent from 
paragraph 11, clause (d), of the plaint. It 
appears that while the case was at trial 
in the first Court the plaintiff’s Pleader asked 
that he should be allowed to claim posses- 
sion of the plots specified in this paragraph 
of the plaint. The lower Court appears to have 
agreed to this being done and an amendment 
of the sixth issue was made in conse- 
quence. The Subordinate Judge points out 
that the first Court failed to get the plaint 
amended and that it also failed to call. 
for an additional Courl-fee payable on the 
value of the plots specified in this paragraph. 
The only Court-fee which had hitherto 
been paid was a Court-fee of Rs. 10 for 
a declaratory relief. The learned Subordinate 
Judge was asked by the plaintiff to give 
a decree for possession of these plots. The 
learned Subordinate Judge appears to have 
had no doubt asto the title of the plaintiff 
with respect to these plots, but he refused 
to grant this relief on the ground that 
the plaintiff had failed to amend his plaint 
and to pay the additional Court-fee. It 
appears to me that the only result of 
refusing this relief in this case will be to 
drive the plaintiff to another suit —a course 
which I think should, if possible, be avoided— 
and it is always open to the Court to grant 
extra relief of this kind if the plaintiff 
pays the additional Court-fee which is 
required by law. I, therefore, allow this 
part of the plaintiff's appeal. 

The result, therefore, is that the plaintiff's 
appeal is allowed in part. The decree of 
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the first Court is restored, and to it there 
wil be added a clause declaring that the 
plaintiff is entitled to recovér possession of 
the plots specified in paragraph 5 of the 
plaint. The decree will not be drawn up 
until the plaintiff has deposited the requisite 
additional Court-fee. As regards costs in 
the plaintiffs appeal I think the proper 
order is to allow each party to bear its 
own costs. 


Appeal dismissed. 


PRIVY COUNCIL, 
APPEAL FROM THE -Mapras Hrga Cover. 
November 17, 1915. 

Present: —Viscount Haldane (Lord Chan- 
cellor), Lord Parmoor, Lord Wrenbury, 
Sir John Edge and Mr. Ameer Ali. 
V. VENCATANARAYANA PILLAI— 
- APPELLANT 

versus 


V. SUBBAMMAL AND ANOTHER — 


RESPONDENTS. 

Hindu Law—Will, construction 
dependent relative 
Adoption. 

An alternative inconsistent disposition which is 
not valid or effectual in itself does not revoke an ear- 
lier disposition of the same property. [p. 376, col. 1 ] 

If by his Will a testator gives property to A and 
by a codicil gives the same property to B, and if 
in the event it turns out that B cannot take, it has 
to be ascertained from the language of the testator, 
as found in his testamentary documents, whether 
ho intended that the gift to A should be displaced 
altogether or that it should be displaced only in 
favour of B, and (if B cannot take) the gift to A 
should remain. [p. 375, col. 2.] 

A Hindu, who was the sole surviving co-parcener 
of his divided share of ancestral property, made_a 
Will appointing his wife and his daughter to be ex- 
ecutrixesand giving inter alia authority to his widow to 
adopt acertainson of his daughter in case of his 
own death before completing the adoption, and in 
tne event of the death of that son to adopt another 
son of the same daughter. The testator completed the 
adoption and thereafter executed another Will 
which contained no words of revocation of the 
previous Will and was wholly silent as to adoption. 
Both the testator and the adoptee died. Ona suit of 
the reversionary heir of the adoptee the second Will 
was declared null and void and inoperative according 
to Hindu Law. The widow made another adoption in 
accordance with the first Will. On a suit to set aside 
the adoption it was contended that the former 
document was not a Will and that if it was a Will it 
was revoked by the second document and the widow 
had no power to adopt: 

Held, (1) that the first document was a Will, 
inasmuch as it contained an appointment of executors 
and ib was executed by a testator who at its date 
could dispose of the property of which he purported 
to dispose. [p. 37€, col. 1.] 


of—Doctrine of 
revocation—Intention— Widow— 


' sons, (who was his daughter). 
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(2) that the power to adopt in the earlier instru. 
ment was unaffected by anything in the later and that 
the widow had the power to adopt. [p. 376, col. 1.] 

Alexander v. Kirkpatrick, (1874) 2 H.L. Se. 397, 
approved of. 

Tupper v. Tupper, (1855) 1 Kay & J. 665; 1 Jur. 
(x. s.) 917; 3 W. R. 616; 69 E. R. 627; 103 R. R. 811; 
Quinn v. Butler, (1868) 6 Eq. 225 and Baker v. Story, 
(1875) 31 L. T (x. 8.) 631; 28 W.R 147, distinguished, 


Appeal from a judgment and decree of the 
Madras High Court, dated March 12, 1912, 
affirming those of the High Court (Original 
Side’, dated March 26, 1909. 

FACTS.—One Vendalore Vencatadari Pillai 
died in 1850 leaving him surviving his 
mother, Chinnammal, and three sons: (1) 
Vencatranga, (2) Vencatanarayana and (8! 
Vencatarama. "The: three brothers lived 
together till 1854 when Vencataranga re- 
linquished all his rights in the family property 
in return for some property for his mainten- 
ance. The family property was divided 
between Vencatanarayana and Vencatarama. 
"The properties set apart for the mainten- 
‘ance of Chinnammal and Vencataranga 
remained joint and were to be divided after 
the decease of Chinnammal and Ven- 
cataranga, respectively. They having died, 
the properties in question were divided 
between Vencatanarayana and Vencatarama. 
In 1890Veneatarama adopted Vencatakrishna , 
his daughter's son, having previously made 
a Will in 889 by which he gave his widow, 
Subbammal, authority to adopt Vencata- 
krishna and on his decease during the life- 
time of Subbammaltoadoptone of Rajammal’s 
In 1890 
after the said adoption he executed another 
Will in which he made no mention of the 
power to adopt given to his widow in case of 
Veneatakrisbna's death. Vencatarama died 
in 1890 and Vencatakrishna in 1891. Ven- 
catanarayana then in 1893 broughl/a suit for 
& declaration that the Will made by Ven- 
catrama in 1890. was void according to the 
Hirdu Law. The High Court decided in his 
favour on the ground that Vencatarama had 
no power after adoption to make a Will dis- 
posing the property which only partially 
belonged to him, the said adoptee having 
become a joint owner. -In 1906 Subbammal 
adopted Parthasarathy, a son of Rajammal, 
as directed in the Will executed in 1889. 
Vencatanarayana thereupon brought a suit 


. for a declaration that the adoption was bad 


according to the Hindu Law. The High 
Court, on its original side, decided that the 


` 
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adoption was good as being in conformity 
with the Will executed in 1889, which was 
not expressly revoked by the Will of 1890. 
On appeal the judgment of the lower Court 
was affirmed and the Will! of 1889 held as 
not revoked by the mere making of another 
Will The Willof 1889 was not admitted 
to Probate, but the High Court expressed 
its willingness to take evidence for that pur- 
pose, but it was held unnecessary in view of 
‘the fact that it was admitted by the opposing 
party (appellant). Section 59 of the Pro- 
bate and Administration Act of 1851 did not 
apply to joint property and could not affect 
a suit for a declaration to succeed to the 
property. Nor did section 187 of the Indian 


‘Succession Act, as there was no question of . 


‘establishing any right as executor or legatee 
in the present case, for authority to adopt 
was nota legacy to a widow. An appeal 
was then preferred to the Judicial Committee 
of the Privy Council. The appellant Ven- 
katanarayana Pillay died before the disposi- 
tion of the appeal. Kuppusami Pillay the 
next reversioner of the deceased appellant 
‘applied for substitution of his name in place 
of the deceased. Their Lordships allowed 
the petition by an order dated the 15th 
‘March 1915, reported in 29 Ind. Cas. 298. 


Sir Robert Finlay, K. O. (with him 
Mr. Dube), for the Appellant.—The first Will 
was in substance a power to adopt as the 
property disposed of was ancestral. It was, 
therefore, not a’ Will as understood by sec- 
tion 1 of the Indian Succession Act of 1865, 
The second Will was declared invalid and 
set aside as reported in Subba Reddi 
v. Doraisamt Bathen (1). Though the 
second Will was declared inoperative as 
regards ancestral property it remained in 
force in other respects. It was admitted to 
Probate. It contained no mention of any 
power to adopt on the death of the son 
already adopted. Clause 5 was quite incon- 
sistent with any intention on the part of the 
testator that the power to adopt continued. 
It in effect revoked the power contained in 
the first Will. [Indian Succession Act, sec. 
tion 187, Tupper v. Tupper (2), Onions v. 


(1) 80 M. 869; 17 M. L. J. 269; 2 M. L. T. 242, 

(2) (1855) 1 Kay & J. 666; 1 Jur (w.s.) 917, 3 
W. R. 616; 69 E. R. 627; 103 R. B. 311. 

(8) (1716) LP. Williams 343: 2 Vern. 741; Pre, 
Cha. 459; Gilb. Eq. Rep. 130; 24 E, R, 418, 
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Tyrer (3).] All parties from 1890 regarded 
the second Will as containing the whole 
testamentary disposition. - Probate was to be 
taken out of the second Will and not of the 
first [Baker v. Story (4), Quinn v. Butler (5), 
Alexander v. Kirkpatrick (6).] 

[Mr. De Gruyther, K. 0.:—At the time of 
the first Will the testator had power to dis- 
pose because he had no co-parcener, but the 
second Will was invalid as at that time he 
had a co-parcener, viz., the adopted son. | 

It appeared upon the face of the 2nd Will 
that it was intended to be a complete disposi- 
tion of the whole property. It was based on 
the assumption that the authority to the 
widow had’ceased to exist, 

Messrs. De Gruyther, K. O., and K. Brown 
appeared for the Respondents, but were not 
ealled upon. 


JUDGMENT, 
Lon» WRENBURY,—At the, date of the first 
testamentary instrument, vizą, the 8th 


September 1889, the testator, Vencatarama, 
was sole surviving co-parcener of the property 
here in question. It was ancestral property, 
but a division had beea effected, and of 
the testator’s divided share he had no 
co-parcener. He could, therefore, dispose 
of it. Under those circumstances he made 
a Will, dated the 8th September 1889, 
which contained an appointment of his wife 
and his daughter to be executrixes and for 
the present purpose consisted of two 
parts, víz.: (1) a disposal of the property 
in & certain way, and (2) an authority 
to his widow in a certain event to take 
a son by adoption. 

He had, and it appears by the Will that’ 
he had, nominated as his son Vencatakrishna, 
who was a sonof his daughter Rajammal, 
but he had not completed the adoption. By 
his Will he directed that if be should die 
before completing the adoption, his wife 
Subbammal should, after his death, complete 
the necessary ceremonies, and take the: 
said grandson in adoption, ani his Will 
contained the following clause :— 

“Tn case any danger miy happen to my 
grandson Siranjeevi Vencatakrishna Pillay 
during the life-time of my wife Sabbammal 


(4) ((1875) 81 L. T. (w. s.) 631; 23 W. R. 147. 
(5) (1868) 6 Eq. 225. 
(6) (1874) 2 H. L. Se, 397, 
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who is oneof my executrixes, my wife Sub- 
bammal may according to her wishes take in 
adoption dne of my aforesaid daughter Rajam- 
Tial's sons, and give’ my properties to that 
son.” 
M An’ argument was tentatively put forward, 
but was not pressed by the appellant’s 
Counsel that this document was nota Will. 
Their Lordships can entertain no doubt 
that it was a Will. It contained an 
appointment of executors, and (as has 
already been pointed out) it was executed 
bya testator who at its date could dispose of 
the property of which he 
dispose. ME . 
On the 9th February 1890 the testator 
completed: the. adoption of  Vencatakrishna. 
Another member of the co-parcenary thus 
entered the joint family, and when the 
testator subsequently died, the property 
was ancestral property, of which he was 
not at that date competent to dispose. In 


this sense, and to this extent, the Will of E 


the 8th September 1889 became ineffectual: 
„On the 21st March 1890 the testator 
executed another Will. lt contains a new 
appointment of executors, They are the 
tivo executors -appointed by the Will of the 
Sth September 1889, and a third. It 


discloses on its face that the property of 


which it purports to dispose is ancestral, 
but nevertheless purports to dispose of it 
although at this date the testator had a 
| C0-parcener, and could not dispose of it. It 
contains’ in Article (5) a giftthat,in case 
Vencatakrisha shall happen to die at any 
time, his issues shall enjoy the property. It 
contains no words of revocation of the 
previous Will; is silent as to 
adoption, and does not refer in any 
way by revocation or otherwise to the 
clause in the Will of the 8th September 
1889, set out above, which gave the 
widow a contingent power of adoption. 
-2On the 4th April 1890 the testator died. 
The Will of the 8th September 1889 was 
not, and the Will ‘of the 21st March 1890 
was, admitted to Probate. On the 4th June 
1891 Vencatakrishna died. 


In 1893 the plaintiff in the present 
proceedings being the brother of Ven- 
catarama and thus reversionary heir to 
Vencatakrishna instituted a suit, and on the 


wholly 


20th November 1894 obtained a decree that 
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the Will of the 2lst March 1890 was null 
and void, and inoperative according to 


Hindu Law. This must have meant as 
regards the disposal of the ancestral pro- 
perty. . 

In this state of facts the widow, 


Subbammal, on the 13th August 1906 
adopted the defendant Parthasarathi. 

The present suit is one instituted by 
Vencatanarayana, as reversionary heir of 
Vencatakrishna, against Subbammal, the 
widow, and Parthasarathi, the son adopted 
by the widow, for a declaration that his 
adoption was illegal and invalid. 

The appellant advanced two contentions, 
(1) that the document of the 8th Septem. 
ber 1889 was not a Will—with this their 
Lordships have dealt above — and (2) that if 
it was a Will, it was revoked by the Will 
of 21st of March 1890 and that no power 
existed in the widow in 1906 to make an 
adoption. 


The appellant rests his case not upon 
any words in the Will of 1890 revoking 
the Will of 1889, for there are none, but 
upon such an inconsistency between the 
two Wills as that the provisions of thé 
earlier Will cannot stand with the exist- 
ence of the later Will. It has already 
been pointed out that the Will of 1889 
consists of two parts, and assuming for the 
moment thatthe contention is well founded 
as to the one part, vz, that which effects 
a disposal of the property, it does not 
touch the other part, viz., that which gives a 
power to adopt. ' 

Whether the contention is well founded 
as regards the other part, víz., that which 
effects the disposal of the property, turns 
upon the application of the doctrine of 
dependent relative revocation. This is 
If by his 
gives property to 
A and bya codicil gives the same 
property to B, and if in the event it- 
furns out that B cannot take, if has to 
be ascertained from the language of the 
testator, as found in his testamentary docu- 
ments, whether he intended that the gift 
to A should be displaced altogether or 
that it should be displaced only in favour 
of B, and (if B cannot take) the gift to 
A should remain. If, as in Tupper vy,’ 
Tupper (2), the  testator’s language ' 


Wil a testator 


876 


INDIAN CASES. 


[1916 


MUHAMMAD MUMTAZ ALI KHAN V. HARPAL SINGH. MEME 


‘is that (1) he revokes the gift to A and 
'(2) in lieu thereof he gives to B, it may well 
be that there is a revocation for all purposes. 
Tf, as in Quinn v. Butler (5), the donee of a 
power to charge does by his Will charge with 
£4,000 to be paid to A and £3,000 to be 
‘paid to B, C and D equally, and then by 
codicil revokes the ‘aggregate charge of 
‘£7,000 made by his Willand charges with 
-£7,000 for A, the charge in the Will is no 
doubt gone for all purposes. If, as in 
Baker v. Story (4), A takes absolutely under 
‘the Will, but under the codicil takes for 
life only with a gift over which fails, and 
there is an ultimate effectual residuary gift, 
it is difficult to-find any room fora contention 
that the gift by Will is not gone altogether. 
But no one of these authorities is pertinent 
to the-present case. Alexander v. Kirkpatrick 
(6), although a case upon two dispositions 
of which the former contained a power of 
revocation, and not upon two Wills, contains 
® principle applicable in their Lordships’ 
opinion to the present ease, viz., that an 
alternative inconsistent disposition which js 
not valid or effectual in itself does not 
revoke-an earlier disposition of the same pro- 
~perty. : 

It is admitted that by the Will of 1890 
ihe testator could not give his ancestral 
properties as he purported to do, but it 
“is argued that from the fact that he pur- 
ported so to give them there is to be 
inferred an intention that if he 
could not give them as he purported to 
do in 1890, his disposition in 1889 should 
nevertheless be revoked—and the argument 
goes beyond this to affirm that not only 
his disposition of property in 
1889 but also the independent pro- 
vision conferring a power to adopt given 
in 1889 is in like manner revoked. Their 
Lordships do not accept either argument as 
well founded. The effect of that which 
has taken place is that there are two 
testamentary instruments. The later must, 
no doubt, prevail over the earlier, but the 
contingent power to adopt in the earlier 
instrament is unaffected by anything in the 
later. In their judgment it has been rightly 
held that on the 13th August 1906, the 
widow had the power -of adoption which 
she -exercised, -and the plaintiffs case 
fails. eee ae 

Their Lordships will humbly advise His 


Majesty that ‘the appeal fails and must 
be dismissed with costs. 
.. Appeal dismissed. 
Solicitor for the Appellant:—Mr. John 
Josselyn.  . > 
Solicitor for the Respondents:—Mr. D. 
Grant. : 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Orvr APPRAL No. 433 or 1913. 
August 3, 1915. 
f Present:—Mr. Lindsay, J. C. 
Raja MUHAMMAD MUMTAZ ALI KHAN 
—PLAINTIFF—ÅPPELLANT 
versus 
HARPAL SINGH AND ANOTHER— 
DErENDANTS— RESPONDENTS. . 
Burden of proof—Under-proprietary rights, plea as 


j to—Declaratory suit— Adverse possession, commencement 


of — Ejectment refused by Revenue Courts, effect of. 

The plaintiff who was a talukdar of certain villages 
sued for declaration that the defendants had no pro. 
prietary or under-proprietary rights in certain plots 
of land situate in those villages, and the defence was 
that they were under-proprietors of those plots: 

Held, that the burden lay on the defendants to prove 
that they were under-proprietors. [p. 877, col. 1.] 

Maharaja Jagatjit Singh Bahadur v. Suraj Bakhsh 
Singh, 8 O. C. 145, referred to. 

Where in ejectment proceedings before a Revenue 
Court the persons sought to be ejected by the land. 
lord set up under-proprietary rights, and the Re- . 
venue Conrt refuses to eject them on the ground 
that they are under-proprietors or that they have 
rights superior to those of an ordinary tenant, they 
may subsequently claim under-proprietary rights by 
adverse possession commencing from the date of 
such Revenue Court decision. [p 378, col.2.] 

Appeal from the decree of the District 
Judge, Gonda, dated the 5th July 1913, 
reversing that of the Munsif, Utraula, 
dated the 30th April 1913. 

Mr. Mohammad Wasim, for the Appellant. - 

Mr. P.C. Bhattacharji, for the Respond- 


ents. 
JUDGMENT.—These eleven appeals have 
arisen out of eleven suits brought by the 
plaintiff-appellant Kaja Muhammad Mumtaz 
Ali Khan, the talukdar of Utraula, for 
the -purpose of obtaining declarations that. 
the various defendants who are in possession 
of certain plots in four villages included in 
his estate, namely, Khaira Dih, Bareha 
Farid, Udaipur and Bhairwan, have no’ 
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proprietary or under-proprietary rights there- 
in. The cause of action alleged arose out of 
certain ejectment proceedings takenin the 
year 1905. Notices of ejectment were served 
upon these various defendants and were 
cancelled by the Ravenue Courts on the 
ground that these defendants had under. 
proprietary rights. The defence set up 
in all the cases was that the defendants 
were under-proprietors and that the plaint- 
iff had no right to get the declaration. 
The Court of first instance decreed the 
suit. The Munsif in his judgment stated 
that documentary evidence which was led 
by the plaintiff established his right to 
have the declaration. The plaintiff produced 
the khasra of the old Settlement and the 
khasra of the new Settlement. He also 
produced the wajib-ul-arz, which showed that 


there were no under-proprietary rights in’ 


existence in these villages. Certain other 
khasras were produced in which there were 
no entries regarding under-proprietors, and 
as observed by the first Court, the whole 
documentary evidence was in favour of 
the plaintiff. The Munsif disposed of the 
case in a somewhat perfunctory manner, 
With reference to the documents which were 
put forward by the defendants allhe said 
was that they did not help the defendants’ 
vase. The defendants went in appeal to 
the District Judge. Their appeals were 
allowed and the suits of the talukdar 
were all dismissed. It is against these 
decrees of the lower Appellate Court that these 
appeals have been filed. Before proceeding 
to discuss the merits of the case I may say at 
once that the learned Judge of the lower 
Appellate Court appears to me to have failed 
to appreciate the position of the parties with 
respect to the burden of proof. Itis an 
admitted fact that the plaintiff is the 
talukdar of these villages and it necessarily 
follows that if the defendants wished to 
establish their under-proprietary rights in 
these villages, the burden of proving that 
they had such rights lay upon them. In 
summing up the case the learned Judge 


after referring to previous litigation 
between the parties remarked:—"In the 
face of the claims and disputes of this 


sort well-authenticated as extending over 
thirty years, or more, I am asked to rely 
on a couple of khasras and a  wajib.ul.arz, 
I cannot do it, The plaintiff respondent 


has, in my opinion, failed to prove that 
the defendants-appellants are his ordinary 
or other tenants without under- proprietary 
rights ani I decline to grant him a 
declaratory decree that they : ave no under- 
proprietary rights in the plots in suit." 
These remarks clearly show that the learned 


District Judge was under the impression 
that the burden of proof was upon the 
plaintiff. This is erroneous and if any 


authority is needed for a proposition so 
obvious, it will be found in the ease 
reported as Maharaja Jagatjit Singh Bahadur 
v. Suraj Bakhsh Singh (1). The same ruling 
may usefully be referred to in order 
to show what proof is required from 
persons who set up claims to  under- 
proprietary rights in villages. In this 
judgment Mr. Wells points out that under 
rule 10 of the rules contained in the Schedule 
attached to Act XXVI of 1866, a person 
who claims under-proprietary title is bound 
to show (1) that he had formerly been a 
proprietor of the village, (2) that the lands 
were held by him or by some one from 
whom he inherited within twelve years 
before the annexation of Oudh and (3) that 
the land was stor nankar at the time he 
was in proprietary possession. As wag 
remarked in the judgment, it is very 
difficult for a person to prove all these 
facts st the present time. Cases like these, 
of course, have been easily established at 
the time of the first regular Settlement. 
It may be added that a person may acquire 
under-proprietary rights by adverse possession. 
Applying the test laid down in the case 
referred to and having regard to the fact 
that the burden of proving under-proprietary 
title in these cases lay upon the defendants, 
it appears to me, after consideration of 
all the evidence, that the defendants’ case 
failed. Regarding the history of these 
villages i& would seem that they belonged 
to the /alubdar of Utraula in the days 
of the native rule. They were mortgaged 
in the year 1846 and redeemed by the Raja 
of Utraula by two suits which were decided 
respectively in 1874 and 1875. In the year 
1850, that is to say, & considerable time before 
the first regular Settlement, a claim seems 
to have baen put forward by Dawan Singh, 
Ausan Singh and others with respect to 


(1) 8 O. C. 145, 
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“an area in eight villages including the four 
"villages now in ‘suit. This claim came 
'Défore the Commissioner who gave a 
“judgment on the 16th of August 1860 
"(Exhibit © A22). The Commissioner held 
that these’ claimants were entitled to be 
“maintained in possession of the lands they 
Übreviously had held. He said that they 
"were in possession of 2,829 bighas of 
"Gir. With regard to this order it may be 
“emarked that it cannot be construed as 
‘a decree declaring title, for at that time 
“Gonmissioners had no powers to pass 
“decrees relating ‘to title to landed pro- 
“perty. The uext thing we find is that a 
"álaim was made atthe timeof the regular 
“Settlement. Dawan Singh.and a man called 
Dhur’ Singh put iña claim against the 
"Sior&gagee of these villages, Kishan Dat 
“Bam, They asked for a decree covering 
14,000 bighas of land of which they Said 
hey were the under-proprietors. 7 The "first 
‘Court, gave them a decree for 2,829 kachcha 
‘bighas (wide Wxhibit 7). The case was 
‘taken’ in appeal to the Commissioner, who 
Teverséd. the decree, of the Court of first 
instance on ‘the ground that the mortgagor 
“of the’ villages had not been made a. party 
45" the proceedings, It does not appear 
‘that Dawan Singh and Dhur Singh pro- 
Siecuted' their claim any further and the 
$'ésalt; therefore, is that there is no settlement 
‘dec#é6 upon which the defendants in these 
“present _suits ean rely, that is to say, 
even 


1 


if we dssuine in their favour a’ fact 
Soh has. nob been proved, viz., that 
‘they ‘are “thé present representatives of 
Dawan Singh and Dhur Singh. The 
"Beferidants, not having secured any decree 
wt thé time of the regular Settlement, have 
“been , driven to rely upon a prescriptive 
file and it is necessary in this connection 
to “consider carefully the nature of the title so 
#3fup. In the year 1885 the Raja of Utraula 
issued ‘a notice of ejectment against a certain 
person named Motbar Singh. The plots in 
respect of which notice was issued were 
sight in number. This notice appears to 
Wave been cancelled. We next find that 
3m the year 1891 another notice was issued 
Sgainss Motbar Singh in respect of the 
thine plots (vide Exhibit A9). This notice 
“gag apparently cancelled by the Revenue 
Courts on the ground that Motbar Singh 
had rights superior to those ‘f° gn ordinary 
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tenant and Exhibit A 23 is another judgment 
which shows that other, persons wore 
served with ‘similar notices. which ‘werd 
eancelled on the same ground. In dealiüé 
with this ease the learned Judge, of thé 
lower Appellate. Court ‘appears to, “have 
assumed that the plots’ in suit. were ` thé 
plots inconnection with which these notices 
of ejectment were issued. But that fact 
has not been established, except with res~ 
pect to five numbers which were in suit 
‘in the case filed against Mohan Singh and 
‘others. The appeal relating to this latter 


‘ease is Appeal No. 442. I will deal 
‘with this matter presently. The, next 
litigation with which we are coucerned 


took place in the year 1905: .In that 
‘year notices of ejectment. were served if 
‘respect of the five numbers I have just 
referred to, which were at that “time “irl 
the possession of Beni Singh. -Thesé 
‘ibticés "were cancelled in the’ samd ‘way 
‘and itis the cancellation of. thése notices 
which ‘has led to the institution of thë 
present suits. Now as. regards. the ` plea of 
adverse possession it would be necessary for 
the defendants in order’ to establish’ 

‘prescriptive title as under-proprietors to,show 
‘at least that all the numbers now in suit “werd 
in dispute in the ejectment:proceedings which 
tame to an ond by the order of “thé 
Revenue Court dated the ‘30th of , Match 
1892 (Exhibit A9). I have already men- 
tioned ‘that the defendants’ have failed Ad 
prove this necessary fact and I cannot ` 
understand how the. learned Judgé ' wag 
able to come to the conclusion that ai 
these numerous defendants have been able 
in this way to establish their title as under- 
proprietors, Another point which the dé- 
fendants have not succeeded’ iu . making 
good is that they are the present ‘pepite-, 
sentatives of the persons “who " were 
éoncerned in those ` ejectment: "proceed- 
ings. The wholé ‘case’ has in fact been 
loosely handled and these defendants have, 


failed io produce the evidence which was, 
requisite to support their case. It is 


obviously futile for all ‘ these defendants to, 
rely upon proceedings in ejectment which, 
were taken against Motbar Singh, unless: 
they can prove that they in some way. 
represent Motbar Singh in respect of “the: 
lands’ in dispute. ` The learned “Judge "hag? 
passed -very ‘lightly Over ‘these “matters, 
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He dessribes ` these Ka E as being 
collateral relations of Motbar Singh. He 
goes on to say that they and their ae 
decessors have been twice successful- 
contesting ejectment proceedings taken by 
‘the talukdar. This is altogether erroneous, 
for it is notatall proved that the persons 
-who contested these ejectment proceedings 
"were the defendants’ predecessors-in-interest. 
I come now to discuss in particular the 
Appeal No, 442. I have already mentioned 
that so far as this case is concerned, it has 
"been established that five of the plots which 
are at issue in the present case were plots 
in respect of which ejectment notices issued 
in the years 1891 and 1892. The defendants 
in the suit out of which Appeal No. 442 has 
arisen are Mohan Singh, Sardawan Singh 
and Jhukku who are described as the sons 
-of Beni. Singh. The fourth defendant 
Haunsla Singh is described as the-son of 
Basudeo Singh. How then is connection 
made between these defendants and Motbar 
Singh who successfully contested the notices 
issued by the talukdar? There is evi- 
dence to show that Beni Singh, the father of 
the first three defendants in this case, was 
a brother of Motbar Singh. There is no 
evidence to connect the fourth defendant 
with Motbar Singh. In the year 1905 
when the last notices of ejectment were 
issued, these five particular plots were 
-described as being in the possession of Beni 
Singh. It has not been explained how these 
plots which were undoubtedly in possession 
of Motbar Singh in the year 1892 came to 
be in the possession of Beni Singh in 1905. 
In his judgment the learned Judge remarks, 
as I haye said, that these defendants are 
Motbar Singh’s ‘collateral relations and he 
mentions it as a fact that Motbar Singh has 
descendants of hisown. If Motbar Singh 
has descendants alive, it is difficult to 
understand how the sons of Beni Singh can 
now represent Motbar Singh with respect 
to these plots in suit. Iam unable to hold 
in favour of the defendants in this particular 
case that they have succeeded in establishing 
a title by adverse possession of these five 
plots. Cases like these must be supported 
by clear and definite evidence and are-not to 
be decided upon assumption such as the 
learned District Judge appears to have made. 
The learned Connsel has failed to put before 
me any reliable and direct evidence upon 
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which it would be possible for me ta’ hold 
that any of these defendants succeeded in 
discharging the burden of proof which lay 


. upon them and which it was necessary that 
-they should discharge in order to defeat the 


plaintiff's claim. 

The result is that all these n must 
‘bé allowed. Iset aside the deerees: of the 
lower Appellate Court and in eachcaserestora 
the decrees of the Court of first instance, 
The plaintiff-appellant is entitled to his costs 
both here and in the lower Appellate Court. - 

Appeal allowed, i 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petrrron..No, 29 or 1912-13 ox 
ALLABABAD DISTRICT, 
December 9, 1913. 
Present:—Mr. Baillie, S. M., and- 
Mr. Tweedy, J. M. 
NASIR-UD-DIN AND OTSER3S—PLAINTIEFS— 
APPELLANTS 
versus 
Shaikh MUNIR-UD-DIN. —DEFENDANT— 
RESPONDENT, 

Agra Tenancy Act (IT of 1901), s 8. 11— Occupation 
without payment of rent— Tenant, meining of— Occu. 
pancy right—Period, if counted, — 

The period for which no rent has deos paid bya 
tenant cannot be counted by chim towards, ‘fhe 
period necessary for acquisition of occupancy, rights, 
as he cannot be called a ‘tenant’ during that petiod, 
[p 380, col. 1.] : 

Second appeal from the order of the 
Commissioner of Allahabad Division, dated 
‘30th April 1913, reversing that of. the 
Assistant Collector of Allahabad District; 
in the case of ejectment. 


JUDGMENT. 

`- Barnure, S. M.—(December 3rd, 1913. )— The 
facts found in this case are that respond: 
ent has held the land in question for -a 
period of 26 years and that until 1313; 
that is to say,six years ago, no rent- was 
contracted for or payable. In 1814“ ee 
agreed to pay for this land along with two 
other fields a rent of Rs. 4. The Com- 
missioner has held that it must be assumed 
that respondent has held with the assenü 
of ihe plaintiff-appellant and that, there; 
fore, he has by his possession for over 
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twelye years acquired occupancy rights. 
In my opinion this decision cannot be 
supported. To acquire occupancy rights, 
possession for twelve years as a tenant must 
be proved. A tenant isa person by whom 
rent is or but for a contract, express or 
implied, would be payable. Respondent 
was until 1314 clearly nota person by whom 


_ rent was payable and there is no suggestion 


made in the case that there was a contract, 
express-or implied, freeing him from pay- 
ment of rent. The result is that respondent 
was, until he agreed to pay rent, not the 
tenant of this land. He cannot, therefore, 
have-occupancy rights. 

The appeal should be allowed with costs on 
respondent. 

Tweroy, J. M.—I concur. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Cri, Appeat No. 24 or 1913. 
May 19, 1915. 

: Present:—Mr. Lindsay, J. C. 
GHANSHYAM DAS-—PLAINTIFF— 
APPELLANT 
versus 
Musammat HARDEI AND OTHERS— 


DsrenDANTS—RESPONDENTS. 

-Evidence— Credit of witnesses—Witnesses interested in 

result of suit, testimony of, worth of —Minor, major de- 
fendant described in plaint as, effect of - Guardian ad 
litem—Representation, if proper—Notice not served wpon 
minor prior to appointment of guardian adlitem, effect 
of—Proceedings, subsequent, validity of—Decrees, if 
binding on minor— Civil Procedure Code (Act V of 1968), 
'Q. XXXL, r. 8 (4)—Hindu Law—Joint trading family 
—Debts contracted by managing member, when binding 
on whole family—Creditor, duty of—Limitation Act 
(IX of 1908), s. 5—Eatension of period of limitation — 
Decision of first Appellate Court on technical point set 
aside in second ‘appeal—Merits, trial on—Second 
Appellate Court, election of. 
* “The mere fact that a party’s witnesses upon a 
certain point are his relations or are in some way 
connected with him, and are thus more or less 
interested in the result of the suit, is no ground for 
disbelieving them, when the point is such as can 
reasonably be expected to be reliably established only 
by their testimony. [p. 892, col. 2.] 

Ifa defendant is of full age at the time that he is 
sued, but is described in ‘the plaint as a minor, and 
a guardian a4 litem is appointed for him, he is not pro- 
perly represented in the suit by such guardian. Nor is 
a minor defendant so represented in g/'case where no 
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notice has ever been served upon him prior to the 
date of the order by which his guardian is appointed, 
for the language of, Order XXXII, rule 3 (4), Civil 
Procedure Code, is peremptory and requires a very 
strict construction. And, in such cases, the subso- 
quent proceedings are invalid sofar as the minor is 
concerned, so that he is not bound by the decrees 
circumstances. 
[p. 383, col. 1.] . . 

Debts contracted by a managing member of a 
joint Hindu family are binding on the-other members 
only when they are for a family purpose. But where's 
family carries on a business or profession and 
maintains itself by means of it, the member who 
manages it for the family hasan implied authority 
to contract debts for its purposes and the creditor is 
not bound to inquire into the purpose of the debts in 
order to bind the whole family thereby, because that 
power is necessary for the very existence of the 
family. [p. 385, col. 1.] 

Raghunathji Tarachand v. Bank of Bombay, 
2 Ind. Cas. 173; 11 Bom. L. R. 255; 34 B. 72, referred 
to. 
Two suits of different valuations filed in & Subor- 
dinate Jndge's Court were disposed ofin one judg- 
ment. In the smaller of them the appeal lay to the 
District Judge's Court, and in the other to the 
Judicial Commissioner's Court direct. The appellant 
applied for a copy of judgment and decree. When 
he got the copy he found out that that decree related 
to the suit in which the appeal lay to the Judicial 
Commissioner’s Court. The result was that by the 
time that an appeal was filed in the District Judge’s 
Court, its period of limitation had already expired, 
and the District Judge, therefore, dismissed it as times 
barred: - 

Held, that under the above circumstances the pro- 
visions of section 5 of the Limitation Act were appli- 
cable and that the appeal ought not to have been dis- 
missed as time barred. [p. 386, col 1.] 

Where a first Appellate Court decides a first 
appeal only on a technical point, for example, 
on a point of limitation, and in second appeal the 
second Appellate Court sets aside that decision, itmay 
itself, if proper, dispose of the case on the merits, 
instead of sending it back to the first Appellate Court 
for that purpose. [p. 383, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Fyzabad, datei the 9th December 
1912. 


Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Syed Ali Muhammad, for the Respond- 
ents. - ‘ 

JUDGMENT.—These two appeals have 
arisen out of two separate suits filed by the 
plaintiff-appellant, Ghanshyam Das, for 
the purpose of obtaining a declaration 
that two decrees which were passed in 
mortgage suitson the 30th of March 1910 . 
and which were made absolute on the 17th 
of August 1911 were not binding upon him. 
These suits were brought in respect of two 
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deeds of mortgage, which had been executed 
on the 6th of February 1904 by a number 
of persons who are said to be members of a 
joint family descended from one Debi 
Charan. In both of the mortgage-deeds in 
question the name of this plaintiff, Ghanshyam 
Das, appears as an executant. He was des- 
cribed as a minor and the execution on his 
behalf was said to have been made hy his guard- 
ian GauriShankar. Gauri Shankar, it may 
be noted, is the plaintiff's uncle. When these 
mortgage suits were fled in the year 1909, 
this plaintiff, Ghanshyam Das, wasimpleaded 
as defendant No. 1l. It was alleged in the 
'plaint that Ghaushyam Das was still a minor 
and certain proceedings were taken, with 
the result that his uncle Gauri Shankar was 
appointed his guardian ad litem. The prin- 
cipal plea which was put forward by the 
plaintiff in the suits now before me was 
to the effect that at the time these mortgage 
suits were brought he was of full age, that 
he was, therefore, entitled to conduct his own 
defence in these suits and that bacause he 
was not properly represented in the proceed- 
ings which resulted in the decrees passed on 
the 30th of March 1910, he was not bound by 
the decrees. There wasa further allegation in 
the plaint that the mortgages which had been 
put in suit in the manner above described were 
not binding upon the plaintiff inasmuch as 
ihe debts had not been incurred for any 
purposes beneficial to or binding upon the 
joint family of which he was a member, and 
the reliefs which the plaintiff claimed were, 
first, that the  mortgage-deeds should be 
cancelled, and szcondly, that there should be 
a declaration that the decrees cbtained upon 
these mortgage-deeds were not binding upon 
him. Indefence the contesting defendants, 
namely, the persuns who had obtained the 
mortgage-decrees, insisted that Ghanshyam 
Das was properly represented in the mort- 
mage suits, that he was in facta minor at that 
time, that a guardian ad litem had been duly 
appointed for him in the person of his uncle 
Gauri Shankar, that the mortgage-debts had 
been incurred for purposes which were binding 
upon the joint family and that, therefore, the 
plaintiff was not entitled to any relief. The 
Subordinate Judge dismissed the suits. He 
held that the plaintiff had failed to prove that 
he was of fullage at the time the mortgage 
suits were brought and tried, he also was of 
opinión that the plaintiff had been properly 
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represented in those previous suits, and he, 
therefore, found that the plaintiff had failed 
to prove that the mortgage-deeds were not 
binding upon him. I may note here that 
both suits were tried together. In one of 
them the value of the subject-matter was 
Rs. 6,500 odd: in the other the value was 
Rs. 3,400. Separate decrees were drawn 
up in the Court of the Subordinate Judge. 
The First Appeal No. 24 of 1913 which lies 
to this Court is against the decree passed 
in the suitof larger value. The Seccnd 
Appeal No. 200 of 1913 has reached this 
Court through the Court of the District 
Judge. There was a first appeal to the 
Distriet Judge, who dismissed it on the 
ground that it was barred by limitation. 
In the latter case the point taken here is that 
the decision upon the question of limita- 
tionis wrong. As the facts which are 
necessary to be considered in this judgment 
are common to both cases, I shall deal with 
both cases together premising that for 
reasons to be stated hereafter I am of 
opinion that the Second Appeal No." 200 of 
1913 must be allowed. I hold that the 
lower Appellate Court's decision on the 
question of limitation in that case is erroneous, 

To come now to the facts. The first and 
most important issue in he case is with 
respect to the age of the plaintiff. Is it or 
is ib not proved that at the time these 
mortgage suits were brought in the year 
1909 the plaintiff Ghanshyam Das was of 
fullage, that is to say, over the age of 18? 
Ghanshyam Das produced a number of wit- 
nesses some of whom are his relatives and 
other persons who swear that they have 
known Ghanshyam Das and his family for 
avery long time. There is for example 
the statement of the plaintiffs witness 
No. 1, aman named Sukhdeo Prasad who 
is related on the mother's side to the 
plaintiff. This manhas known Ghanshyam 
Das for some considerable time. He belongs 
to the Chhapra District and says that 
Ghanshyam Das lived there for a good 
while with his maternal grandfather, one 
Dori Lal. The witness has paid one or 
two visits to the family to which Ghanshyam 
Das belongs and which resides at Tanda in 
the Fyzabad District. A janmapatra was 
produced in the case (Exhibit 38) which was 
shown to this witness and he identified this 
document, which he says he had seen some 
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years before at the time when it was looked ` 


at in connection with proposals which were 
being made for the marriage of Ghanshyam 
Das. The second witness on the plaintiff's 
behalf was a man named Bindeshuri 
Prasad. He swore that he had lived for 


35 years in the town of Tanda, where his. 


brother Salig Ram who died ten years ago 
was a pandit. According to this witness 
the janmapaira- (Exhibit 88) which was 
produced was prepared by his brother. 
Apart from this the witness claimed to have 


known Ghanshyam Das since the time of. 


his birth and he deposed that on the date 
on which he was giving evidence Ghanshyam 
Das was about 25 years of age. This 


witness also produced a calendar or patra. 
(Exhibit 45), in which there was an entry. 


which he swore was in his brother’s hand- 
writing to show that a son had been born 
to one Thakur Prasad on Katik Sudi 14th 
1944  Sambat. This date 
some date in October or November 1887 
A.D. A third witness Raghunath Das who 
is married to the sister of Ghanshyam Das 
also deposed to the plaintiffs age and he 
also deposed having seen the janmapatra 
some years before the suits were brought, 
He had occasion, he says, to consult it in 
connection with Ghanshyam Das's marriage. 


The plaintiff himself gave evidence as to: 


his age and another’ witness who was called 
in his behalf was his uncle Balbhaddar, who 
supported the plaintiff's case in the matter 
of age. Bhikham Chand, another member 
of the family, also deposed that Ghanshyam 
Das was about 25 years of age. As against 
this-evidence the defendants were able to 
produce very little by way of rebuttal. 
They relied principally upon a : medical 
certificate granted by Colonel Vost, Civil 
Surgeon of Fyzabad, on the 31st October 
1912. According to the medical witness 
Ghanshyam Das on that date appeared to 
be between-18 and 20 years of age. The 
Civil Surgeon, of course, did not profess to 
give this as .an accurate estimate. He was 
only able to say ina general way that this 
was the approximate age. As for the evi- 
dence of the other defence witnesses it was of 
a very feeble character and could lead to no 
definite conclusion upon the matter in issue. 
The'learned Subordinate Judge disposed of 


most of the plaintiff's.evidence by remarking : 


that it came from the mouths of witnesses 
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who were more orless interested in the 
result of the suit. As against this there is 
the fact that the only persons who could 
reasonably be expected to give reliable 
testimony regarding the age of the plaintiff 
would necessarily be members of his family. 
It is, of course, a matter of common experience 
that documents like horoscopes (janmapatras) 
are frequently fabricated for the purposes of 
cases like these in which the question of age is 
of primary importance. At the same time it is. 
difficult to discover any reason for disbeliev-. 
ing the statement of some of the plaintiff's 
witnesses that they had seen this document 
a good many years before the present suits 
were brought. I have been impressed a 
good deal by the evidence of Raghunath Das, 
plaintiffis witness No. 3, who seems to be: 
a reliable witness, and Í am not prepared 
to hold that his testimony is liable to be 
rejected merely on the ground that he was 
married to the plaintiffs sister. One fact. 
seems to me to tell very strongly in favour 
of the plaintiffs contention that he was of 
full age at the time the mortgage suits were 
brought. It is proved beyond all doubt 
that while these suits were at hearing,. 
Ghanshyam Das putin a petition to the 
Subordinate Judge saying that he was of full. 
age, that he desired to conduct his own 
defenée in the case and that his guardian ad 
litem Gauri Shanker should be removed froni‘ 
his office, The Subordinate Judge who tried 
the mortgage suits acted, in my opinion, most 
improperly in connection with this application. 
He shelved it for the time and proceeded 
to try out the suits. Long after the decrees . 
had been passed, he had the petition put up 
again and then recorded an order consigning 
it to records on the ground that there was 
no longer any necessity to deal with it. 
With regard to the issue of age, therefore, ` 
I hold that the evidence on the record 
establishes that atthe time these suits were 
brought in the year 1909 the plaintiff, 
Ghanshyam Das, was not a minor buta: 
person of fullage. My finding, therefore, 19 
against the decision of the Subordinate Judge 
on this point. i 
The next question which arises is whether 
Ghanshyam Das was properly represented 
in these mortgage suits. The answer may 
be given shortly in view of the finding 
which has already been arrived at on the 
question of Ghanshyam Das’s age. If, as 
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I have found, Ghanshyam Das was of full 
age in 1909 it necessarily follows that he’ 
could not have been properly represented in 
proceedings before the Court by his uncle, 
Gauri Shankar. Apart from this. however, 
itis quite plain that Gauri Shankar was: 
never properly appointed a guardian ad: litem 
of Ghanshyam Das. In this connection the’ 
provisions of Order XXXII, rule 3, have to’ 
be considered. - Under rule 3, sub-rule 4, of 
this Order it is laid down that no order 
shall be -madeon any application for the 
appointment of a guardian for the suit for 
à minor except upon notice tothe minor’ 
and to any guardianof the minor appointed 
or declared by an' authority competent in” 
that behalf, or, where there is no such’ 
guardian, upon notice to' the father or other- 
natural guardian of the minor. The Sub- 
ordinate Judge had the provisions of this 
sub-rule before. him and he seems to have 
` misunderstood them. Itis quite true that. 
when these suits were brought and when 
Ghanshyam Das was described in the plaint 
as being a minor, an application was made 
‘on behalf of the plaintiff to have a guardian? 
ad litem appointed for him. It is also 
proved that when this application was made 
the Court directed a notice to issue both to 
the minor, and to the proposed guardian, 
Gauri Shankar. But it has been found by the 
Court below, and the matter is no longer 
in dispute, that asa fact no notice was ever 
Served upon Ghanshyam Das prior to the 
date of the order by which Gauri Shankar 
was appointed his guardian ad litem. For 
the appellant itis contended that this fact 
settles the point conclusively and in my 
opinion the contention must be accepted. The 
language of Order XXXII, rule 3, sub-rule 45 
is peremptory and lays down that no order 
shall be made for the appointment ofa 
guardian unless notice has been given to the 
minor.‘ The Uourts have always construed 
these rules of procedure relating to the 
appointment of guardian ad litem very Strictly: 
‘and there can, I think, be no doubt that if 
-these provisions of thelaw are not strictly 
complied with, the subsequent proceedings 
aré invalid so far as the minor is concerned: 
I Hold, therefore, that even if it were to 
be assumed that Ghanshyam Das- was ii 
minor at the time these mortgage suits 
‘were before- the Court, -he ‘was ot 
properly represented and the result will, 
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therefore, be that the decrees were rot 
binding upon him.. It is mot necessary 
for me to take notice of certain othér. 
arguments which were put forward, éhiefly’ 
in order to show that the so-called? 
guardian, Gauri Shankar, had been guilty” 
of gross neglect in the discharge of his 
office. What I have said is, in my opinion? 
sufficient to support the conclusion thet 
Ghanshyam Das was not properly represented: 
in these two suits. H 


There remains, however, another question: 
for decision and that ig in connection! 
with the effect of these two mortgages: 
upon the interests of Ghanshyam Dari 
It is quite clear from the evidence in tlg 


case and. from the admission of thé 
parties that the family to ‘which 
Ghanshyam Das belongs was, up till a 


year or two ago, a joint family carrying 
on & family business at different placés 
in India. One branch of the famil: 
business was at Tanda, another in &nother 
town of the Fyzabad District. There was 
also a branch at Mendaul, in the Bast? 
District, and another branch at Calcutta; 
The mortgage transactions, dated the 6tW 
of February 1904, are said to have been 
entered into with the in 


; mortgagors 
connection with their family business which 
(they were carrying on at these various 


places. There is evidence on the record. 
to show that the mortgagees, Binda Ram: 
and Ganga Ram, had had a long course 

of dealings with the branch of the 
plaintiff's family business at Tanda before: 
these mortgages were executed and: the'- 
mortgages purport to have been executed' 
in order to secure a balance of account’ 
in favour of the mortgagees, Binda Ram and? 
Ganga Ram. When the mortgage suits were- 
brought in the year 1909, an issue was raised- 
as to whether these debts had been incurred: 
for a purpose which was binding upon 

they joint family. The finding of the 
Subordinate Judge in those suits was to- 

the effect that the mortgages were binding, 
In this connection it is necessary heret 
to state that this finding was arrived a£ 

after an order had been passed by the 
then Subordinate Judge that the 
proceedings in those mortgage suits should. 

continue ex parte as against Gauri Shankar 
and Ghanshyam Das. It appears that 
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the learned Counsel who. appeared for 
Gauri Shankar in those mortgage suits 
had obtained an adjournment in connection 
with which Gauri Shankar was directed 
to deposit a sum of Rs. 100 payable by 
way of costs to the opposite party. 
There was a further adjournment for 
which Gauri Shankar was condemned to 
pay costs to the tune of Rs. 10. He 
failed, it seems, to deposit these costs and 
thereupon the Subordinate Judge directed 
that the trial should proceed ea parte and 
it was continued ez parte till the end of 
the case, and so the finding in these 
mortgage suits with reference to the 
purposes for which the mortgage-debts 
were incurred was an ex parte finding 
which the plaintiff hero, Ghanshyam Das, 
had certainly no: opportunity of contesting. 
In two suits which are now under appeal 


Ghanshyam Das stated in his plaint 
(paragraph 14) that he denied the 
genuineness and validity of both the 
mortgage-deeds which had been put in 


suit. He asserted that the executants of 
those deeds: had no power to mortgage 
joint family property, that no money had 
been taken for the family benefit, that 
there was no necessity for any loan, that 
the deeds were inoperative and invalid, 
and that the mortgaged property was 
not affected. He also pleaded that even 
if the deeds were found to be genuine 
he would not be bound. The defendants 
in the written statements denied these 
allegations and further alleged that the 
money had been advanced for expenses 
.of the family including the plaintiff 
Ghanshyam Das who derived benefit from 
the loans. The Subordinate Judge raised 
an issue on these pleadings in the 
following form:— Whether the mortgages 
in dispute in those cases are not genuine 
and not valid and binding on the plaintiff.” 
In his finding on this issue the Subordinate 
Judge has remarked that the plaintiff had 
failed to prove that the mortgages in 
dispute were not genuine and not valid 
and binding on him. Asa matter of fact the 
genuineness of the documents has been estab- 
lished. There is the evidence of one of the 
attesting witnesses, whose statement proves 
beyond doubt that the deeds were execut- 
ed, According to the statements of these 
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witnesses three of the executants, namely; 
Binda Prasad, Jagan Nath and Kedar Nath, 
were represented in these mortgage trans- 
actions by Raghunandan who is said to 
have been a general attorney of the family. 
Tt has been argued here on behalf of the. 
respondents that if the findings on the 
other issues are in favour of the appellant 
there ought to be an inquiry as to the 
binding nature of these mortgages. I have 
already mentioned the plea which was put. 
forward by the plaintiff in both these suits. 
and I have referred to the fact that he 


claimed cancellation of these mortgage-deeds. 


On the other hand it has been argued on 
the plaintiff's behalf that the issue was 
clearly raised and that the defendants 
failed to give any evidence in rebuttal of 
the evidence which was brought by the 
plaintiff to prove that the debts were not 
incurred for purposes which would be bind- 
ing upon the family. All I need say here 
is that if the plaintiff relies upon the only 
evidence which has been produced in the 
case to show that the debts were not in- 
curred for family purposes, he will be in & 
rather unfortunate position. The only wit- 
ness in this connection is bis uncle, Bal- 
bhaddar, who wished the Court to believe 
that these debts for which these mortgages 
wefe executed were his personal- debts. I 
have no hesitation in stating that Balbhad- 
daws evidence on this point is entirely false; 
I have given this matter most careful con- 
sideration and I have come to the conelusion 
that the question as to the binding character 
of these mortgage deeds must be further 
investigated. To begin with, although the 
defendants can rely upon the finding which 
was come to by the Subordinate Judge who 
tried the mortgage suits, there are on the 
other hand the considerations that that 
finding was an ex parte finding and that 
Ghanshyam Das bad not in those mortgage 
suits a proper opportunity of putting forward 
any evidence which was available to him to 
show that the mortgages were not binding. 
In the second place, so far as the issue in 
the present suits is concerned itappears to 
me to have been framed in & vague way 
and so far as I can see ihe point which 
really arises in the case was not present 
to the mind of the Subordinate Judge. 
Certainly the defendants do not appear to 
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have produced any direct evidence to prove 
that the mortgages were Binding upon the 
plaintiff, but it is very doubtful whether in 
the circumstances of the case it was the 
duty of these defendants to produce any 
such evidence. They cross-examined the 
plaintiff's witnesses, however, and there is 
certainly some evidence on the record which, 
if believed, would tend to show that these 
debts were really incurred for purposes 
which were binding upon all the members 
of the plaintiffs family. I wish here to 
say a few words as to the Jaw which 
governs a case of this kind. Ihave already 
mentioned that the plaintiff up till a year 
or two ago was a member of a_ joint 
family which admittedly carries on a here- 
ditary business. It is, therefore, what is 
known to the Hindu Law as a trading 
family, It is now, I think, settled that the 
law with respect to debts incurred by a 
member of a trading family differs at 
least in one important respect from the 
ordinary law which governs the money 
dealings cf an ordinary joint Hindu family. 
The rule has been laid down very clearly 
in an elaborate judgment of Chandavarkar, 
J., in the case reported as ftaghunathji 
Tarachand v. Bank of Bombay (1). The 
learned Judge in that ease held that the 
rule of Hindu Law that debts contracted 
by a managing member of a joint family 
&re binding on the other members only 
when they are for a family purpose, is 
subject to at least one important exception. 
Where a family carries on a business or 
profession and maintains itself by means of 
it, the member who manages it for the 
family has an implied authority to contract 
debts for its purposes and the creditor is 
not bound to inquire into the purpose of 
the debts in order to bind the whole family 
thereby, because that power is necessary for 
the very existence of the family. These 
principles of law must be applied in the 
present case in order to ascertain whether 
or not these mortgage-deeds are binding 
upon the plaintiff. The issue is one which 
must be decided, for the plaintiff himself 
by his pleadings has invited decision upon 
the point and again it would be of no avail 
to him to give him a declaration that the 


(1) 2 Ind. Cas. 173; 34 B. 72; 11 Bom. L. R. 255. 
25 
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mortgage-decrees were not binding upon 
him because he was not properly repre- 
sented at the trial which resulted in those 
decrees, if on the other.hand it is found that 
the mortgage-deeds arestill binding upon him. 
T have decided, therefore, under the provisions 
of Order XLI, rule 25, of the Code of Civil 
Procedure, to remit the following issues to the 
Court of the Subordinate Judge of Fyzabad 
for decision: — 

(1) At the time when the two mortgages 
of the 6th February 1904 were executed in 
favour of Binda Ram and Ganga Ram, who 
was the member of the plaintiff’s family who 
was managing the joint family business 
on behalf of the family? 

(2) Were the mortgage debtsincurred for 
the purpose of the joint family business which 
was being carried on by the joint family to 
which the plaintiff belonged at that date? 

(3) Were the mortgages in question 
executed by the member of the family who 
was managing the joint family business? 

I think it proper to direct the lower Court 
to receive all evidence which the parties may 
desire to produce in these issues. The find- 
ings will be submitted to this Court within 
three months from the date of this order 
of remand and the parties will be given fifteen 
days to run from the date of the lower Courts 
findings for the purpose. of filing objections 
to the findings, if they so desire. 


I have only now to say a word ortwo about 
Second Civil Appeal No. 200 of 1913. I 
have already expressed the opinion that the 
decision of the lower Appellate Court that the 
appeal of the plaintiff-appellant was time- 
barred is erroneous. When the appeal was 
presented to the District Judge it was admit- 
ted that the presentation was beyond time. 
The appellant, Ghanshyam Das, asked for an 
extension of the time with reference to the 
provisions of section 5 of the Limitation Act. 
He pointed out that he had been led into a 
mistake in the matter of applying for copies 
of the decrees for the purposes of making his 
appeal. I have mentioned earlier in this 
judgment that although there was only one 
judgment in the two suits, there were two 
separate decrees prepared. In one case 
undoubtedly the appeal lay to this Court 
direct. In the smaller of the two cases the 
appeal lay to the Court of the District Judge. 
It has been explained that the plaintiff-ap- 
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pellant, Ghanshyam Das, in making his ap- 
plications for copies got confused and the 
result of his making a mistake was that when 
ke got the copy of the judgment and decree 
which he had to file in the Court of the 
District Judge the time for appealing had 
already passed. The judgment which governed 
both the suits was delivered on the Sth of 
December 1912 and it is proved that on the 
12th of December, Ghanshyam Das filed an 


application for a copy of the judgment and . 


decree. The appellant seems to have thought 
that it was only necessary for him to obtain 
one copy of the decree and judgment, the 
fact being that as there were two separate 
decrees it was necessary for him to get acopy 
of each decree. In his application to the 
Distriet Judge, Ghanshyam Das stated that 
he had made his application for copy on the 
12th of December 1912 in order to file an 
appealin the Court of the District Judge. It 
was found out, however, when he got this copy 
that it related to that particularsuit in which 
the appeal lay to the Judicial Commissioner's 
Court. But at the time the mistake 
was discovered, the period of limitation for 
an appeal to the District Judge’s Court 
had expired. I think these facts are borne 
‘out from what I find upon the record 
and it is by no means improbable that 
the appellant was confused by the facts that 
the two suits had been tried jointly. that 
there was only one judgment while on the 
other hand there were two separate decrees. 
Having regard to all these circumstances 
T think the lower Court might very well have 
given Ghanshyam Das the benefit of the 
provisions of section 5 of the Limitation Act 
and should have held that the delay in 
the presentation of theappeal was excusable. 
I hold that the appeal was presented within 
time. Ido not think it necessary to send 
this second appeal back for decision to the 
District Judge, for I shall be able to dispose 
both of it and of the first appeal after I have 
received the findings upou the issues which I 
have remitted for trial. 
Issues Yemilled, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 107 or 1911-12 or 

GORAKHPUR DISTRICT, - 
January 30, 1913. 
Present: —Mr. Baillie, S. M., and- 
Mr. Tweedy, J. M. 
Sardar UMRAO SINGH AND OTRHERS— 
" PLaINTIFFS——À PPELLANTS 
versus 
RAM TAHAL SINGH AND OTHERS— 
DEFEN DANTS—RESPON DENTS. 

Agra Tenancy Act (Il of 1901), s. 11 —Ejectment for 
arrears of vent—-Possession, effect of —N. W. P. Rent 
Act (XII of 1881), s. 85. : 

Where a tenant was ejected under section 35 of 
Act XII of 1881, but was thereafter allowedto remain 
in occupation of the land: 

Held, that the ejectment broke the continuity and 
the question whether possession was dissurbed or 
not was immaterial. 

Second appeal from the order of the 
Commissioner of the Gorakhpur Division, 
dated the 10th May 1915, reversing. 
that of the Assistant Collector of Gorakh-. 
pur District in a case of ejectment. 

JUDGMENT. 

Tweevy, J. M.— (January 25th, 1913.)— 
The view of the Commissioner is altogether 
wrong. Whether possession was disturbed’ 
or not, is irrelevant because the ejectment 
was under section 35 of Act XII (of 1881). 
The ejectment'took placeon 15th November. 
1899 and the present suit was filed on the 
27th September 1911, less than 12 years 
after the ejectment. f 

By no possibility could oecupanéy rights 
have been acquired and I would decree the 
appeal and restore the decision of .the first. 
Court with costs. 

Barrug, S. M.—TI concur. 


Appeal allowed. 


` 


` of a 2-annas 5-pies 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revente PETITION No. -17 or 1912-13 or 
Basrt District. 

March 18, 1913. 
Present:—Mr. Tweedy, J. M. 

BIRJ NANDAN TEWARI—DEFENDANT— 

> APPELLANT 
versus 
PHALLU RAM MISIR — PLAINTIFF—- 
RESPONDENT. 

p Tenanci Act (II of 1901), s. 11—Non- -occupancy 
tenant taking wp mortgage of village—Occupancy rights; 

` acquisition of —Period- of mortgage, if counted. 

If a non-occupancy tenant takes a mortgage of a 
share of the village in which the holding is situate, 
he cannot count the period of the mortgage, nor the 
period of occupation prior to the mortgage towards 
the acquisition of occupancy rights. 

- Second appeal from the order of the Com- 
missioner of .the Gorakhpur Division, dated 
the 24th September 1912, reversing that 
of the Assistant Collector of: Basti Disteist; 
in a case of ejectment. ` 

JUDGMENT.—I entirely agree with the 
Commissioner’s finding. .The mortgage was 

share of the village 
and it is impossible to say that the culti- 
vation in dispute did not belong to this 
share as .mueh as to the remaining -13- 
annas 7-pies share. The cultivation of the 
appellants between the time the mortgage 
was made and the time of redemption 
cannot count towards occupancy rights. It 
is a well-known principle 
mortgagee cannot acquire in the mortgaged 
property rights: prejudicial to the mortgagor. 
Rights of occupancy were not acquired, when 
the mortgage took place, and it would be 
contrary to law to give the period previous 


- to the mortgage to that subsequent to the 


redemption of mortgage, which took place 
in 1901. 
The appeal is dismissed with costs. 
Appeal dismissed. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. . 
RevENvE Petition No. 4 or 1911-12 or 
ALLAHABAD DISTRICT. 
August 22, 1912. 
Present:—Mr. Baillie, S. M., and 
Mr. Broun, J. M. 
PUNCHAM DUBE—Derenpant— 
APPELLANT 
versus 
Musammat SHAHZAD KUER —PzraINTIFF— 


RESPONDENT. 

"U. P. Land Revenue Act (IIE of 19C1), s. 4—Estoppel 
— Sir, sale of—Land ceasing to be sir—Lamd recorded, 
as sir— Co. sharer, no objection by—Co-sharer becoming 
tenant—Estoppel. 

One S purchased a certain sir land in 1878 but by mis- 
take ib continued to be recorded as sirin the papers 
including the Settlement papers and was so recorded 
aba partition to which one P was a party. Since then 
P became a tenant of the land and. claimed occupancy 
rights on the ground that the land was not sir: 

Held, that P was estopped from asserting that 
the land was not sir. Lp. 388, col. 2.] 

the 


Second appeal from the order of 
Commissioner of Allahabad Division, dated, 
ihe 1th October 1911, reversing that 
of the Assistant Collector of Allahabad 
District in a case of ejectment. : 

JUDGMENT. à 
' Baris, S. M.—( August 2nd, 1919.) — The 
question in issue is whether the land in. 
suit is the sr of respondent or not. 

Respondent admittedly purchased his share 
in the village after 1873, but the land has, 
continued to be recorded as sir since. “The . 
Commissioner considered that when such. 
record has been proved it must be regarded 
as conclusively shown that the land is sir. 
He refers toa decision of Mr. Cadell’s in: 
which it was held that sir rights could, 
when no ex proprietary rights were asserted, 
be transferred. At the present time it is, 
I think, recognised law that sir rights can- 
not be transferred even though ex-proprietary 


rights are not claimed. Ex-proprietary’ 
rights according to the law arise in’ 
certain circumstances whether they are 


claimed or not and when these circum-: 
stances occur, the landin which ex-proprietary 
rights. have accrued ceases to be sir 
under provision (12) to section 4 of the. 
Land Revenue Act, which states what was 
regarded as the law before the present 
Revenue Act came in force. The land in 
question ceased to be sir when respondent 
acquired proprietary rights in it. EE 


` 
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«There -remains the question whether in 
spite of this fact the continuous record has 
maintained the character of sir. Idco not 
think that it can be regarded as the intention 
of the Act that it should do so. It would be 
open to appellant to have asked at any time 
that the record should be corrected and that 
the land should cease to be recorded as sir. 
Itis similarly open to him now to deny the 
correctness of the record. I hold that the 
land having ceased to be sir when respondent 
purchased it and respondent not having 
cultivated for twelve years since, ibis now 
hot sir. 

There remains one other point. The land 
was, in a partition carried outa year after 
‘respondent purchased it, recorded as re- 
spondent’ s sir and appëllant was at the time 
a co-sharer in the mahal and a party to the 

partition. Itisurged that he is estopped from 
duse that the land is sir. He is estopped 
only if it appears that respondent’s possession 
was in any way injuriously affected by 
appellant’s omission to deny that the land was 
sir ab the time of the partition. I cannot 
see that respondent’s possession has been 
in any way affected. The land might have 
been recorded as non-occupancy land if appel- 
lant had objected at the time, but respondent is 
now in no way worse off than if the Jand had 
been at partition recorded as non-otcupancy. 
T do not think thatan estoppel has taken 
place. 

‘It is further claimed that the land is ser 
under clause (c) of the definition, inasmuch 
as it was admitted as strat partition. Re- 
spondent has never cultivated this land and 
I cannot hold that ithas been shown to be 
recognised by village custom as his special 
holding. Ithink that the appeal should be 
allowed andthe decision of the Court of 
first instance restored. The land is not sir 
and appellant has, therefore, occupancy rights. 
Costs on respondent. 


Broun, J. M.—It is clear that the sir 


,.rights could not be transferred by purchase,- 


but the land was recorded as strat Settlement 
and has been recorded as such ever since. 
Moreover in a partition in which both parties 
were parties, the appellant being then a 
co-sharer, the land was. recognised by the 
co-sharers as sir and was as such allotted to 
the respondent’s mahal. Since then - the 
‘appellant has become a tenant of it and now. 
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in the face of the entries at Settlement and 
at the partition in which he was himself a 
party, he claims that the land is not sir and 
that he is an occupancy tenant of it. 

I regret thatIlam unable to agree with 
the senior member. The matter is open to 


“different constructions, but it-appears to mb 


thatit would be altogether inequitable if 
the claim of the appellant were now allowed. 
I would dismiss the appeal with costs.. 

By tHe Court.—The appeal stands dis- 
missed with costs. 


Appeal dismissed. l 


CALCUTTA HIGH COURT. ` 
APPEAL FROM APPELLATE Decree No. 1774 
or 1913. ; 
December 18, 1915. _ 
Present:—Mr. Justice N. R. Chatterjea and . 
. Mr. Justice Newbould. 
GOLAM ABDIN SARKAR AND ANOTHER— . 
DEFENDANTS—À PPELLANTS 
versus 
HEM CHANDRA MOJUMDAR and OTHERS; 
—PrAINTIFFS— RESPONDENTS. M 

Evidence Act (I of 1872), s. 115—Minor—Hstoppel— 
Contract by minor, if binding by means of estoppel’ 
—Contract Act (IX of 1872), 5. Il. . $ 

No question of estoppel arises where: the statement- 
relied upon is made to a person who knows the real., 
facts and is not misled by the untrue statement. [p. 
890, col. 2.] : 

The law of estoppel must be read abject to other ne 
laws such as the Indian Contract Act. [p. 390, col. 2.] 

Therefore, a minor cannot be made liable upon a. 
contract by means of an estoppel under section 115 of 
the Evidence Act, when some other law (the Contract. 
Act) expressly provides that he cannot be made liable : 
in respect of the contract. [p. 390, col. 2,] j 

Dhurmo Dass Ghose v. Brahmo Dutt, 25 C. 616; 
2 C. W. N. 330, followed. 

Surendra Nath Roy v. Krishna Sakhi Dasi, 9 Ind. 
Cas. 110; 13 C. L. J, 228; 15 C. W. N. 289, referred 
to. 


FACTS of the 
judgment. 


Baku Broja Lal Chakravarty, for the Ap- 
pellant.— The plaintiff No. 2 was 20 years 
and some months old when he sold the 
property to defendants Nos. 1 and 2. The 
fact that the minority of plaintiff No. 2 had 


case appear from the 
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been extended by reason of the appointment of 
a guardian under Act VIII .of 1890 was not 
known either to plaintiff No. 2 or to the 
defendants. , The minority of plaintiff No. 2 
certainly made the contract void in law, yet 
-as the defendants had no reason to suspect 
that plaintiff No. 2-was a minor and the con- 
‘duct of thelatter amounted to a misrepresenta- 
‘tion upon which the former acted, the 
‘principle of estoppel applied. Knowledge 
‘on the part of plaintiff No. 2 was not 
necessary to give rise to the estoppel. See 
‘Sarat Ohunder Dey v. Gopal Chunder Laha 
(1). The principle of estoppel has been 
applied to the case of minors. See Surendra 
‘Nath Roy v. Krishna Sakhi Dasi (2) and Ram 
Charan Das v. Joy Ram Majhi (3). 


[N. R. CHATTERJEA, J.— There was no frau- 
dulent misrepresentation as in Surendra Nath 
Roy v. Krishna Sakhi Dasi (2) and the law of 
estoppel does not apply tos minors. The 
opinion of Jenkins, J., in Dhurmo Dass Ghose 
v. Brahmo Dutt (4) and of the Appellate 
Court iu Brohmo Dutt v. Dharmo Dass Ghose 
(5) had not been overruled by the Judicial 
Committee in Mohori Bbee v. Dharmodas 
Ghose (6).] i 


“The Judicial Committee left the question 
open. If the view of the High Court upon 
that point had heen accepted, the case 
could have been disposed of on that short 


` . ground. Section 115 of the Evidence Act 


does not make an exception in favour of a 
minor as the Contract Act does. There 
are other provisions of the .Evidence Act 
which clearly apply to minors, all that is 
needed is that the person should be of 
mature understanding. All persons above 
18 years are prima facie possessed of a 
mature intellect, and there is no reason why 
section 115 should not apply to one of that 
age simply because in his case a certificate 
had been granted under Act VIII of 1890. In 
any case the plaintiff No. 2 before he could 


-a 20 C. 296 (P. C.); 19 I. A. 203. 

(2) 9 Ind. Cas. 110; 15 C.: W. N. 289; 18 C. LJ. 
22 8. 
-(8) 16 Ind. Cas. 825; 17 0. W. N.10; 160. L. J. 
185. ` 

(4) 25 C. 616; 2 C. W. N. 330. 

(5) 26 C. 381; 3 C. W. N. 468, 

(6).80 C. 589; 5 Bom. L. R. 421; 7 C. W. N, 441 
(P. C.); 30 L.A. 114, 


INDIAN OASES. 


389 


recover the property € E the .pur- 
chase-money. See Specific Relief Act sec- 
tion 41. . e 

Babu Kumar Sankar Roy, for the Respond- 
ent.—A contract entered into by a. minor 
is void and you cannot get round it by in- 
voking the aid of the doctrine of estoppel. 
The law of estoppel cannot override’ the 
positive law laid down by the Statutes. 

That the doctrine of estoppel does .no 
apply toa minor has been laid down’ in 
several cases. Vide Dharmo Dass | Ghose v. 
Brahmo Dutt (4) and Brohmo Dutt v. ` Dharmo 
Dass Ghose (5). 

There is also an observation of Mr. 
Justico Mookerjee in Ram Charan Das Y. 
Joy Ram Majhi (3), which supports!my con- 
tention. à 

The other side might rely upon the case 
of Surendra Nath Roy v. Krishna Sakhi Dasi 
(2), but in that case their Lordships remand- 
ed the case for a finding whether there 
‘was intention to defraud. When fraud is 
practised by the minor, he gets no relief, 
not because he is estopped but because on 


equitable principles such a minor should not 


derive benefit from his own fraud. Vide 
Jagar Nath Singh v. Lalta Prasad (7). n" 
Babu Brojalal Ohakravarti replied. . o2 


JUDGMENT.— The question involved in 
this appeal is whether plaintiff No. 2 is 
entitled to have the kabuliyat executed by 
him, while he was a minor, declared void; o 
far as heis concerned and to recover pos- 
session of his share in the property in 
dispute. The Court of Appeal ‘below “has 
decided this question in his favour and 
the defendants have appealed to this Court. 
It appears that the plaintiff's mother 
obtained certificate of guardianship in 
respect of his person and property, and the 
plaintiff, therefore, was a minor until he 
attained the age of twenty-one years. The 
conveyance was executed by him when ‘he 
had not attained that age. ‘There can bà 
no doubt, therefore, that the conveyance was 
void. See the case of Mohorz Bb? v. Dharmo- 
das Ghose (6). 


It is contended on behalf of the Ad 
lant that the minor is estopped from 
pleading invalidity of the kabuliyat under 


(7) 1 Ind, Cas. 562; 31 A. 21; A. W. N. (1908) 267, 
5 A. L. J. 674. MS 
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section 115 of the Indian Evidence Act. The 
lower Court has found that the plaintiff 
had no knowledge that a certificate of 
guardianship had been obtained and that 
his minority had been extended. In fact 
that Court has found that there was no 
‘misrepresentation by plaintiff No. 2. It 
has, however, been contended on behalf of 
the appellant that even if plaintiff No. 2 
had no knowledge that his minority had 
been extended the fact that he sold the 
‘property as if he was of age was a 
representation upon which the defendants 
have acted and the plaintiff was, therefore, 
estopped. 


The question whether the law of estoppal 
applies to a minor was considered in the 
ease of Dhurmo Dass Ghose v. Brahmo Dutt 
(4), Mr. Justice Jenkins (as he then 
was) held in that case that the general 
law of estoppel, as enacted by section 115 
of .the Indian Evidence Act, would not 
apply to an infant unless he has practised 
fraud operating to deceive, and observed 
that fraud on the part of an infant 
operating to deceive must be found as a 
fact and whether in any particular case 
there is such fraud must depend upon its 
own peculiar circumstances. On appeal 
Maclean, C. J.,and Prinsep, J., held that 
section 115 has no application to contract: 
by, infants. The learned Chief Jastice 
Observed as follows: “A minor cannot be 
estopped by a deed or by the recitals in a 
deed, and if he cannot be so estopped, it 
seems incongruous to say that he can be 
estopped by a parol declaration, for this is 
the contention. We raust read the language 
of the Legislature if we can, so as to make it 
harmonise, and not conflict, with the 
general law, though remembering at the 
same time that the office of the Legislature 
by its Legislative Acts is to define, and even 
alter, the law. The term ‘person’ in section 
.115 is amply satisfied by holding it to apply 
to one who isoffullage, and competent to 
enter into a contract, and I cannot bring 
myself to think that it could have been 
‘the intention of the Legislature, by such a 
general expression, to institute such a grave 
‘change in the Jaw of éstoppelia relation to 
minors.” Mr. Justice Ameer Ali also was 
tof opinion that when the law declares that 
an infant shall not be liable upon a contract, 
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he cannot be made liable uponthe same 
contract by means of an estoppel under 
section 115. See Brohmo Dutt v. Dharmo Dass 
Ghose (5). When the case went up to the 
Privy Council their Lordships did not think 
it necessary to deal with the question of 
estoppel, because the vendee in that case was 
fully aware that the vendor was a minor; 
and mo question of estoppel arises where the 
statement relied upon is made to a person 
who knows the real’ facts and is not 
misled by the untrue statement. But 
there is nothing to show that their Lord- 
ships did not approve of the view taken by 
this Court on the question of estoppel as is 
contended by the learned  Vakil for the 
appellant, 

It is unnecessary to consider whether a 
minor can be estopped in any case, but we 
think that the law of estoppel must be read 
subject to other lawa such as the Indian 
‘Contract Act, and that a minor cannot 
be made liable upon a contract’ by means 
of an estoppel under section 115 of the 
Indian Evidence Act, when some other law 
(the Contract Act) expressly provides that 
he cannot be made liable in respect of the 
contract. We see no sufficient reason for 
differing from the view taken in the case 
0 Dhurmo Dass Ghose v. Brahmo Dutt 
4). 

In the recent case of Surendra Nath Roy 
v. Krishna Sakhi Dast (2), it was held that 
if there was misrepresentation by & minor 
operating todeceive, and if the vendees 
were deceived by it, the minor would be 
bound by the transaction. In this case, as 
we have already stated, the Court found 
‘that there was no fraudulent representation 
onthe part of the minor. We are, there- 
fore, of opinion that the plaintiff No. 2 is not 
estopped. 


The only other question for consideration 
is whether the circumstances of this sase 
require that the plaintiff No. 2 shoald 
return the money received by him from the 
defendants. The.lower Appellate Court 
apparently thought that the purchase-money 
should be set off as against the amount of 
washilaé which the defendant might be 
directed to acccunt for if the plaintiff 
was ordered t» refund the purchase-money 
to the defendant. The share of plaintiff 
No. 2 was purchased by the defendant for 
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‘Rs. 150 and the ‘value of tlie suit in respect 
of his share is Rs. 1,230. In these circum- 
stances we do not ‘thin’ z that we, should 
order a refund of the purchase- -money. 

-The result is that this appeal is dismissed 
with costs. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Crvin APPrAL No. 92 or 1914. 
- E - November 2, 1915. 

Presént:—Mr. Justice Sadasiva Aiyar and 
! . . Mr. Justice Napier. 

. K. SESHAGIRI RAO AND orHERS— 

DEFENDANTS——À PPELLANTS 
d versus 

TANGATURI JAGANNADHAM alias 

HANUMANTHA ROW —PraAINTIFF 


-. —RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
rr, 12, 18— Decree against minor —Judgment-dcbtor 
attaining majority’ before execution—Proceedings in 
execution against guardian ad litem, validity of —Suit to 
set aside sale— Limitation Act (IX of 1908), Sch. I, Art, 
12. 

Where a Court takes proceedings wholly without 
jurisdiction a defendant, who is not before the 
Court, can treat them as a nullity and remain 
unaffected by them. [p. 392, col 1.] 

Malkarjun v. Narhari, 25 B. 387 (P. O.); 27 I. A. 
216; 2 Bom. L. R. 927; 8 0. W. N. 10; 10 M. L. J. 368, 
yeferred to. 

In a suit to set aside a sale in execution of a 
decree brought after one year from the date of sale 
it appeared that the defendant was a minor at the 
date of the passing of the decree but had attained 
majority when proceedings in execution were taken 
and notice of such proceedings was served not on 
him, but on the guardian ad litem: 

Held, (1) that the decree could not be treated 
as passed without jurisdiction and that the execution 
proceediogs were not void but merely irregular; [p. 
393, col; 1 . 

(2) that the suit to set aside the sale in execution 
not having been brought within one year from the 
‘date of the sale was barred by Article 12 of the 
first Schedule of the Limitation Act. [p. 398, col. 1.] 

Ramachari v. Duraisami Pillai, 21 M. 167, Powys v. 
Mansfield, 6 Sim. 637; 58 E. R. 732; Snow v. Hole, 15 
Sim. 161; 10 Jur. 317; 60 E. R. 578; Davis v. Dowding, 
(1838) 2 Keen 245; 7 L. J. Ch. (x. s.) 169; 48 E. R. 
"622, followed. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Guntur, in Appeal Suit No. 400 of 1911, 
preferred against that, of the District Munsif 
of Ongole, in Original Suit No, 55094 BE 1908 
(pauper)  - soe d 
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Messrs. A. Krishnaswame Asar and K. 


. Krishnaswamy Azyangar, for the Appellant. 


Mr. T. Prakasam, for the Respondent. 

: JUDGMENT. 

Napier, J.—This is an appeal by the de- 
fendant against the decree of the lower 
Appellate Court, holding that the sale of item 
18 in the suit is not binding on the plaint- 
iff on the ground that he was a major 
when the execution proceedings were taken 
against him. The first point taken is that 
a purchaser is entitled to assume that when 
an interestis sold everything has been done 
to make it available, and reliance is placed 
on the well-established doctrine that a bona 
fide purchaser at a sale under a Court decree 
which-is subsequently reversed is not affected 
by the reversal [Vide the case quoted in 
Krishna Chandra Mandal v. Jogendra Narain 
Roy (1)] and also on the principle that where 
an estate has been represented by a persori 
bona fide believed to be the true representative, 
the decision will (in some circumstances) 
bind the true representative [Vide General 
Manager of the Raj  Dwrbhunga v. Maha- 
rajah Coomar Ramaput Singh (29)]. The 
latter principle has, in my opinion, no ana- 
logy for there is no question of legal repre- 
sentatives here. While the former doctrine 
is founded not on any question of parties 
but on the right of & stranger to assume 
that a decree given between parties is con- 
clusive of their rights, it cannot be extended 
to cases where the proper parties have not 
been before the Court. The real question 
is— was the plaintiffa party to the suit at 
the time that the decree was given and if 
not, wasit the fault of the decree-holder 
that he was not ? I lay stress on the posi- 
tion "at the time of the decree", because 
I am satisfied that if the majority of the 
plaintiff had occurred after the decree we 
could have treated the notice of the exe- 


cution proceedings to the guardian, in- 
stead of to the plaintiff, as a mere 
irregularity on the authority of the 
Privy Council in: Malkarjun v. Narhari 


(3) and the suit would have to be dis- 


missed under Article 12 of the Limitation 

(1) 27 Ind. Cas. 139; 20 C. L. J. 469; 19 C. W.N. 
537. 

(2) 14 M. T. A. 605; 17 W. R. 459; ae L. R. 294 
(P. G.); 2 Suth. P. C. J. 575; 3 Sar. P . 0. J. 117; 20 R. 
R. 912. ` 

(3) 25 B. 887; 27 I. A. 216 (P. 052 Bom. L. R 


- 927; 5 C. W. N. 10; 10 M. L. J. 368, 


892 
SESHAGIRI RAO t, TANGATURI JAGANNADHAM, 


Act. But the same case is authority for 
the proposition that where a Court took pro- 
ceedirgs wholly without jurisdiction a de- 
fendant, who was not before the Court, could 
treat them as a nullity and remain un- 
affected by them. He would, therefore, not 
have to set aside the sale and so Article 
12 would not operate in limitation. We 
are asked by Mr. Prakasam to apply the 
analogy ofa minor being sued as a major 
or of a minor being represented by a per- 
son not competent to act as a guardian ad 
litem las to the latter Fide Sham Lal v. 
Ghasita (4) and Ganesha Row v. Tulja Ram 
Row (5), a decision of the Privy Council]. 
In my opinion we should not do so. Courts 
are always jealous of the rights of minors 
and insist on the most scrupulous care being 
taken to see that they are properly repre- 
sented. (Compare the English practice of 
giving a minor an opportunity of attack- 
ing a judgment of foreclosure or on 
a Will obtained against him on attaining 
majority). The question in this case must 
be decided on other considerations. Now it 
is noticeable that Order X XXII, which deals 
with suits by or against minors, is silent 
on this point. Rules 12, 18, 14 provide the 
course to be followed by a minor plaintiff 
on attaining majority but nothing is said 
about a minor defendant in the same posi- 
tion. Rule 12 provides that the minor plaint- 
iff shall on attaining majority elect. The 
only assistance to be gained from this rule 
is that it suggests that the suit cannot pro- 
ceed in the name of a t friend after the 
minor has attained majority. I do not 
think, however, that this rule is based on 
a law of procedure as to parties. In my 
view, it arises out of the right of a major 
to exercise his own discretion as to whether 
he will continue the suit. Turning to the 
English practice we find that Order XVI, 
part ITI, which deals with persons under 
disability is also silent on this point: and 
I cannot find in any book on practice any 
reference to procedure by way of alteration 
of the record where a minor defendant 


(4) 23 A. 459; A. W. N. (1901) 147. 

(5) 19 Ind. Cas. bis, 36 M. 295; 17 C. W. N. 765; 11 
A. L. J. 589; 18 C. L. J. 1; 15 Bom. L. R. 626; 14 M. 
L. T. 1; (1913) M. W. N. 675; 25 M. L. J, 160 (P, C.); 
40 I. A, 132, 


INDIAN OASES, 


- Master of the Rolls 


[1916 


attains majority ora lunatic becomes sane 
pending the disposal of the suit, though the 
practice permits a minor defendant on 
coming of age to apply to amend his defence 
(Vide Daniel’s Chancery Practice, page 114). 

Turning-to the English cases, the earliest 
bearing directly on the point is Powys v. 
Mansfield (6). There the minor came of 
age on February 8th. Judgment was given 
against him on February 23rd and a decree 
was drawn upon April 27th treating him as 
an infant and giving a day after majority 
to show eause. The fact of his majority 
was not disclosed, till he made a motion in 
accordance with the permission. The Vice- 
Chancellor after reserving the point held 
that the decree having been passed when he 
was a major, he had no right to show cause. 
It was never even suggested in argument 
that the decree was without jurisdiction, 
The next case is Davis v. Dowding (7), 
where a decree was given in a mortgage 
suit in which an infant was a defendant but 
with a direction for an enquiry whether it 
would be for the benefit of the infant that 
the property should be sold. It was subse- 
quently ascertained that the infant had 
attained majority sometime previous to the 
date of the decree. The mortgagee then 
asked for a sale without an enquiry. The 
held that it was the 
defendant’s own default that he did not on 
attaining age make a new defence or apply 
for leave to redeem: he, therefore, ordered a 
sale as prayed. Here again it was never 
argued that the decree was a nullity. The 
case of Snow v. Hole (8) does support the 
respondent’s contention for there, where 
judgment was given in terms against a 
minor whereas in fact she had attained 
majority, the Vice-Chancellor uses the phrase 
"I must consider there was no decree against 
her", but in that case notice had been 
served on the Solicitor for the minor to hear 
judgment: he had returned it to the plaintiff's 
Solicitor stating that his client had attained 
majority and that he had no instructions, so 
the notice was bad. In spite of that, the 
decree was drawn up as if she had been 
properly served. The Vice-Chancellor gave 


(6) 6 Sim. 637; 58 E. R. 732. 

(7) (1838) 2 Keen 246; 7 L. J. Oh. 
E. R. 622. 

(8) 16 Sim. 161; 10 Jur. 841; 60 E, R. 518, 


(N. s.) 169; 48 
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her leave to makea new defence but on pay- 
ing costs "as it was in tke nature of an 
indulgence.” I cannot but regard his 


order as inconsistent with the view that . 


there was no decree against ber, and it 
is further to be noted that he did not 
refer to his decision in Powys v. Mansfield 
(6) clearly taking the other view—the 
“report also may be inaccurate. There is, 
therefore, ample authority in England for 
‘holding that the decree is not without juris- 
diction. ` 

The only Indian case , is Ramachari v. 
Duraisami Pillai (9). There one of the 
defendants was treated as a minor in the mort- 
gage suit though he was a major at his institu- 
tion. The lower Court having returned a find- 
ing that he was aware of the suit from its 
beginning and allowed it to proceed against 
him, he was bound by the decree and could 
not impeach the sale on the decree. That 
is strong authority against the theory of 
nullity. 


In the light of the above decisions I am. 
satisfied that whatever rights the respondent 
had to apply to set aside the decree, he cannot 
treat it as made without jurisdiction and 
in consequence his suit is barred by Article 
12. This appeal will, therefore, be allowed 
with costs, i | 


Sapastva Atyar, J.—I am also of opinion 

. that the decreein Original Suit No. 145 of 1904 
and the execution sale held therein were not 
passed and held without jurisdiction so far 
as the plaintiff’s interests were concerned. 
I further agree that the present suit to set 
‘aside the sale is barred by limitation and I 
concur in the order proposed by my learned 
brother. | ` 

Appeal allowed. 


(9) 21 M. 167. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECOREE No. 879 ' 

or 1914. ure 
December 21, 1915. 

Present; —Mr. Justice Holmwood and , 
Mr. Justice Mullick. eo AT 
MOHABARSHA BANKAPUR - PLAINTIEE, 
— APPELLANT í 

versus : 

Tus SECRETARY or STATE ron INDIA, 

IN COUNCIL—DEFENDANT— RESPONDENT, ' 

Railways Act (IX of 1890), s. 72, cl. (2) —Risk note 
in Form Y, signing of, proper way of—Risk Note not 
properly signed, effect of —Railway Company, liability 
of —“Signed,” meaning of—Bailment, law of, derogation 
from, effect of. : 

The signing of the name of a principal by his 
agent, who consigned the goods to a Railway with- 
out signing his own name as agent in a risk note 
in Form Y, is not a sufficient compliance with the pro- 
visions of section 72, clause (2), of the Indian 
Railways Act. (IX of 1890). [p. 894, ool. 1.] . 

The word "signed" in law means the writing of the 
name of the person who signs it either by his own 
hand or by the hand of an agent, who must be dis. 
closed and have authority. [p. 394, col 2.] 

The liability of a Railway Company cannot be 
escaped by reason of a risk note in Form Y signed 
not in accordance with the provisions of the law. Lp. 
394, col. 2.] | f 

Semble:—In contracts (such as risk notes) which 
„derogate from the ordinary law of bailment, parties 
cannot be too careful to carry ont the exact provi. 
sions of law. [p. 394, col. 2.] < 

_Appeal against the decree of the Subordi- 
nate Judge, Murshidabad, dated the 15th 
December 1913, confirming thatof the Munsif, 
first Court, Berbampur, dated the 31st May 
1910. 

Babus Dwarka Nath Chakerbutty 
Hemendra Nath Sen, for the Appellant. 

Babu Ram Chandra Mitra, for the Respond- 
ent. i 


and 


JUDGMENT. at 

Horwwoopb, J. —This second appeal arises 
out of a suit brought by a mohajan of the 
Bombay Presidency against the Secretary of 
State for India in Council in respect of certain 
goods which were lost in transit on one of 
the connected Railways, which carried the 
goods from Beldanga to Benares. The goods 
were silk goods of the value of Rs. 500 and 
the principal defence of the Railway Company 


.was that they came under section 75 of the 


Railways Act, IX of 1890, and as they weiie 
not insured, the Railway was free from all 
liability under the said section. There was'a 
further. defence that the sender of the cji. 
signment executed a risk note in Form Y speci. 
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ally absolving the Railway Company from all 
liaþility and the package was, therefore, book- 
ed and carried at owner's risk. 


The Court of first instance found as a fact 
on the first point that the value of the 
contents of the parcel was declared at the 
time of booking as required by section 75 and 
that no insurance charge was demanded on 
behalf of the Railway. On these findings of 
fact no‘appeal-was wade asregards section 75, 
but an appeal was preferred as regards the 
execution of this risk note Y under section 72 
ofthe Act. The Subordinate Judge, who 
first heard the appeal, held that the Railway 
Company could not sueceed and he gave the 
plaintiff Rs. 500 compensation. His deci- 
‘sion was apparently based on the contention 
that the Railway Administration must show 
that notwithstanding its proper care: the 
goods were bona fide lost or destroyed by 
causes over which they had no control. 
That is to say, without any reference to the 
risk note Y he appears to have been prepared 
‘to treat the Railway Company under the 
‘ordinary law sf bailment without any excep- 
tion even by contract. But the matter coming 
before this Court in second appeal Mr. 
Justice Chapman remanded the casé, hold- 
‘ing that the Subordinate Judge ought to have 
come to a definite finding whether the risk 
note was genuine or not. He does not 
appear to -have noticed that the risk note 
was nob signed by anybody and he appears to 
have thought that the name of the Marwari, 
the principal, who was all the time in Bombay 
is the signature required by the law. f 
. It was argued before the Subordinate 
Judge on remand and has been also argued 
before us, and we think rightly argued, that 
in the present case the agent Kundan Mal 
who consigned the goods to the Railway did 
not sign his own name on the risk note, Ex- 


hibit C, but the plaintitf's name, hence there. 


waa not sufficient compliance with the pro- 
visions of section 72, clause (2). We think 
that this must prevail on the wording of the 
section, ' *An &greement purporting to limit 
‘that responsibility shall, in so far as it 
purports to effect such limitation, be void, 
unless it is in writing sigued by or on behalf 
of the person sending or delivering to the 
Railway Administration the goods”. 
‘form which has been approved by the 
Governor-General inGouncilisa printed form 


. cipal. 
determined, it would have been impossible 


The. 


and, pacers: there is no binding act of the 
person sending the goods or his agent 
except the signature, and when there is no 
signature if cannot be said that there is-a 
binding agreement.to limit the responsibility. 
In this case it is obvious that there is , 
no signature. The agent Kundal Mal, instead 
of signing his own name and stating that he 
signed on behalf of Mohabarsha Bankapur, 
his principal, simply wrote Maharana Sha. 
It is not even the correct name of his prin- 
Supposing agency had in the meantime 


for the principal to prove that the agency had 
ceased inasmuch as the agent’s namé does 
not appear and he could only have been held 
liable because his own name appeared.. He 
could have at once rid himself of the liability 
by showing that he did not sign the docu- 
ment. In contracts of this nature which 
derogate from the ordinary law of bailment, 
the parties cannot be too careful to carry out 
the exact provisions of the law. When the 
law says . signed”, it means the. writing of the 
name of the person who signs it either by ‘his 
own hand or by the hand of an agent, wha 
must be disclosed and have authority. In 
this case the writing was not executed at all 
in our opinion, and the result is that the Rail; 
way Company’s liability cannot be escaped by - 
reason of this alleged risk note in Form Y. ` 

‘The decree of the Subordinate Judge must 
be set aside and the plaintiff's suit must be 
decreed for the amount allowed by the first 
Subordinate Judge, namely five hundred 
rupees, with costs in all Courts, 


MrLLICE, J—I agree that in the circum- 
stances of this case there was not a sufficient 
and proper signing of the risk note. tot 


Appeal allowed. 


c 
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“COURT OF-THE BOARD OF REVENUE, 

2n UNITED PROVINCES. 

Revenur Petition No. 18 or 1912-13 or 

ALLAHABAD DISTRICT. 
July 24, 1913. 
Present:—Mr. Baillie, S. M. 
Musammat IBAD-UN-NISSA BIBI— 

: PLAINTIFF—ÅPPELLANT 

"s VeETSUS 
* DALGANJAN SINGH—DEFENDANT— 


RESPONDENT. 
Agra Tenancy Act (II of 1901), ss. 58, 34—Hjectment, 


suit for—Grove—Land. 

. A suit for ejectment under section 58 of the 
Tenancy Act does ndt lie against & grove-holder who 
pays no rent for the grove nor does section 84 
‘apply to such a suib, as it applies only to land and 
a grove is not land within the meaning of the Act, 


Second appeal from the order of the Com- 
missioner of the Allahabad Division, dated the 
30th October 1912, reversing that of the 
Assistant Collector, Allahabad District, in 
.& case of ejectment. 


` JUDGMENT.—The land in question has 
been found to be grove and to have been held 
without paymentof rent. These findings of 
‘fact are not now open to dispute. In these 
‘circumstances I do not consider that the suit 
‘for ejectment under section 58 can lie. Such 
a suit lies against a tenant and a person 
may bea tenant either by holding under a 
contract to pay arent or by being liable for 
‘rent under section 34. Section 34 does not 
‘apply to the area in question, as itis grove 
and not "land" within the definition of the Act 
and there is no contract in regard to rent. 
The Commissioner’s decision is correct. 
The appeal is dismissed with costs on 
appellant. 
i Appeal dismissed, 
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MOHESH CHANDRA ADDY V. PANCHU MUDALI, 


CALCUTTA HIGH COURT. 
7 Rune Nisi No. 662 or 1915. 
December 22, 1915. 

Present: —Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 
MOHESH CHANDRA ADDY-—PraixNTIFFE 
— PETITIONER 
versus 


PANCHU MUDALI—Derenxpaxrt— 


OerosrrE Party. 

Vakalatnama, acceptance of, if endorsement necessary 
—Civil Procedure Code (Act F of 1908), O. III, r. 4— 
Calcutta High Court Rules and Circulars of 1910, 
v. 45 (e)—Pleader, appearance by, without endorsing ac- 
c2piance on vakalatnama effect of—A (fidavit in qualified 
form, value of—8Special power-of-attorney, presumption 
of genuineness of—Evidence Act (I of 1872), s. 85— 
Registration: of special power-of-attorney, if necessary. 


Per D. Chatterjee, J.—Though there is no provision 
in the Registration Act which makes registration of 
a special power-of-attorney compulsory, a Court 
is not bound to presume its genuineness unless it is 
registered. [p. 396, col. 1.] 


Order III, rule 4, of the Civil Procedure Code, 1908, 
does not require that the acceptance of a vakalat. 
mama should be in writing. [p. 397, col. 1.] ‘ 


Shama Prosad Ghose v. Taki Mallik, 5 C. W. N. 816, 
followed. 


Therefore, an appearance or act by a Pleader 
named in the vakalatnama, if allowed by the Court 
expressly or by implication, is valid and operative, 
Tp. 897, col. 1.1 
. Rule 45(e) of the Calcutta High Court Rules and Oir- 
culars published in 1910 should be fully complied 
with by a Pleader in the Mofussil who first accepts 
a vakalatnama, and all subsequent acceptances 
must be made by cndorsements made in the presence 
of the Court or the sheristadar or the Bench Oificer 
and dated, provided, all the Pleaders so accepting 
1j vakalatnama are named in it. [p. 397, col. 
1. 
Per Beachcroft, J.—Rule 45 (e) of the High Court 
Rules and Circulars published in 1910 has not the 
effect of making acceptance in writing obligatory 
by a Pleader accepting a vakalatnama. [p. 398, col. 1.] 


There may be an acceptance, as between party and 
Pleader, other than in writing, but the Court before 
which the Pleader practises ought to insist on the 
rule 45 (e) being observed, before it allows him to 


plead. [p. 398, col. 1.] 

An affidavit in the qualified form “the facts stated 
are true to the beat of my knowledge” without any 
information as to the source of the knowledge, is 
useless as evidence of any particular fact stated. [p. 
398, col. 2.] 

Rule against the order of the Court of the 
Munsif, second Court, Puri, exercising the 
powers of a Court of Small Causes. 


Babu Satya Charan Sinha, for the Peti- 
tioner, ~. ] 


j 
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D. CHATTERJEE, J.— The whole trouble in 
this case is due to a misundèrstanding and 
some uncertainty of practice in the acceptance 
of vakalatnama in the moffusil. 


The facts are that the petitioner filed a 
suit in the Small Cause Court at Puri in 
charge of the Second Munsif and engaged 
three Pleaders, Babus Purna Chandra Addy, 
‘Raj Kishor Das and  Jogendra Chandra 
"Mitra. Babu Purna Chandra accepted the 
vakalatinama by endorsing his name on its 
"back as usual. The two other Pleaders 
did not sign the vakalatnama. On the 
date of hearing Babu Jogendra Chandra 
signed the hajira of witnesses ‘and Babu 
Raj. Kishor attempted to conduct the case 
“by offering to examine the witnesses. There 
“ig some difference between the petitioner 
and the learned Munsif as to what then 
took place. The learned Munsif says he 
-sked Raj Kishor Babu to accept the 
vakalatnama on” the record, the petitioner 
‘says Raj Kishore was asked to file a fresh 
vakalainama. I take the facts as stated 
“by the learned Munsif to be correct, es- 
“pecially as there is no affidavit by the Pleader 
“and the karpardaz, who swears the affidavit, 
-does not’ know English and could not have 
funderstood what was said. But I cannot 
'eonceive why Raj Kishor Babu should have 
“allowed the case to be dismissed for 
default, unless he misunderstood the order 
‘of the Court and thought that he was 
‘required to file a fresh vakalatnainka which 
he could not do ashis client was absent. 
As it is, I think there was some such 
‘mistake and the case was. dismissed for 
‘default and Babu Jogendra Nath who had 
“filed the kajira without signing the vakalat- 
nama was given a notice to show cause why 
“he should not be proceeded against under the 
“Legal Practitioners Act. There was then 
‘an application for re-hearing, but that also 
‘ultimately failed as on the date of hearing 
an application for postponement was made 
‘by the agent of the client acting under 
a. special power-of-attorney which was 
not registered. There js no provision in 
ihe Registration Act which makes the 
registration of a special power-of-attorney 
compulsory, but the Court is not bound to 
presume its genuineness unless it is regis- 
tered: see section 85 of the Hvidence 
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Registrar to say that Order III, 
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Act, and the learned Munsif was within his 
rights in refusing to act upon the applica- | 
tion of the agent. As regards the acceptance 
of vakalatnamas the practice in the High 
Court is that one or more “akils endorse 
their acceptance on the vcakalatnama before 


it is filed, and if any other Vakil named. in 


the vakalaínama wants to accept it later, 
he makes his endorsement before the Deputy 
Registrar or his assistant and the endorse- 
ment is initialled by the said officers and 
dated. Vakils who are engaged later gener- 
ally endorse their acceptance when the 
record is in the Bench, but many Vakils 
work without endorsing their acceptance 
unless the omission is brought to their 
notice, -= 
' Order IIT, rule 4, of the Civil Procedure 
Code, does not expressly say that the accept- 
ance of the vakalatnama should be-'in 
writing and it was held by Banerjee, J., in 
1951 in the case of Shama Prosad Chose v. 
Taki Mallik (1), that under similar. pro- 
visions of section 39 of the old Code, no 


-writing was necessary for the acceptance: of 


a vakalainama and it was sufficient if the 
Vakil acting was named as one of those 
authorised in the body ofthe vakalatnama. 
This matter came before the English Com- 
mittee of this Court in April 1910 upon 
a reference from the District Judge of 
Khulna and the learned Judges (Sir Lawrence 
Jenkins, C. J., Harington, 'J., Brett, J., 
Mookerjee, J., and Carnduff, J.,) directed the 
rule 4, 
does not require the- acceptance of a 
vakalatnama to be in writing. The matter 
came up again in 1914 upon a reference 
from the District Judge of Tipperah and 
the same answer was given. The letter 
of the Registrar in that case is printed in 
19 C. W. N. xxvi. The file shows that 
Rule 45 (e) of the High Court Rules 
and ‘Circulars published in 1910 was refer- 
red to by the District Judge. It appears, 
however, from enquiries made from the ` 
Registrar of the Appellate Side that the 
answer was given in accordance with the 
precedent in the Khulna case, without 
placing the matter before the English 
Committee again. The next reference was 


(1) 50. W. N. 816. 


Vol, XXXII] 
MOHESH CHANDRA ADDY V. PANCHU MUDALI. 


by the District Judge of Cuttack in 1915, 
made in consequence of a representation from 
the Puri Bar Association objecting to an 
order of the 2nd Munsifof Puri directing 
that every acceptance of vakalatnama must 
be in compliance with rule 45 (e), Chapter 
XI, page 301, Volume 1, General Rules and 
Circular Orders (Edition 1910), whether 
it is before or after the vakalatnama is filed, 
and the same answer was given directing 
that in case of a subsequent acceptance by a 
new Pleader of a vakalatnama previously 
filed by another Pleader, the date of the 
acceptance should -be added. This answer 
was also given by the Registrar on the 
authority of the Khulna case without any 
fresh consideration. by the English Com- 
mittee.’ All these references, however, deal 
with the ease of several acceptances of the 
same vakalainama by several Pleaders at 
different times, and none of them deals 
with the case of a Pleader acting without 
accepting the vakalatnama in writing. I 
think that Order III, rule 4, Civil Procedure 
Code, does not require that the acceptance of 
a vakalatnama should be in writing. 

: An appearance or act, therefore, by a Pleader 


named in the vakalatnama would, if allowed 


by the Court expressly or by implication, be 
valid and operative. The High Court Rule, 
however, was made to be followed and is a 
Salutary rule prescribed for safeguarding the 
interests of litigants and should certainly be 


followed in the moffustl inthe manner indicated. 


by the construction placed on the same in 
the answers to the several references. It must 
be fully complied with by the Pleader who 
first accepts the vakalatnama and all sub- 
sequent acceptances must be made by endorse- 


ments made in the presence of the Court, 


or the sheristadar or the Bench Officer and 
dated, provided, of course, all the Pleaders so 
accepting a vakalatnama are named in it. 
Courts in the moffusil must be specially careful 
in enforcing this rule in cases of.compromise 
and withdrawal of cases and withdrawal of 
money and documents. 

There was evidently a misconception in 
this case. Raj Kishor Babu retired as he 
probably thought he was required to file a 
fresh ` vakalainama which he was not in a 
position todo and the learned Munsif held 
that “Babu Jogendra Nath who had filed 
thé Hajira had no authority. from the 
plaintiff to file the same.” As I have 
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shown above Babu Jogendra Nath had 
been duly authorised by .the :akalatnama 
to represent the plaintiff and had signified 
his acceptance of the same by acting as 
aforesaid and would presumably have put 
down his signature on the vakalatnama if the 
omission had been brought to his notice. I; 
therefore, make the Rule absolute and direct 
that the case be restored to tiig file and tried 
in due course of law. 

Breacacrort, J.— The petitioner obtained 
this Rule mainly on the strength of allega- 
tions in the affidavit to the effect that the 
learned Munsif sitting as Judge of the 
Small Cause Court would not allow his 
Pleader Babu Raj Kishor Das to examine 
his witnesses, as the Pleader had not accepted 
the vakalatnama already filed, and directed 
the Pleader to file a fresh vakalatnama; 
which the Pleader was unable to do in the 
absence of the petitioner, in consequence 
of which the suit was dismissed for default, 
In support of the Rule it has been argued 
that Order IIT, rule 4, of the Civil Proce: 
dure Code does not require the acceptance 
of the Pleader to be in writing. In addition 
to the opinion expressed by Banerjee, J. + int 
Shama Prosad Ghose v. Taki Mallik (D), to 
the effect that acceptance need not be in 
writing reliance was placed on an article 
in volume XIX of the Calcutta Weekly Notes, 
page xxvi, in which it was alleged, quoting thé 
letter of the Registrar of the Appellate Side of 
this Court, that the High Court refused to 
accept a recommendation of the District 
Judge of Tipperah that all the Pleaders who 
wished to appear ina case must sign the 
vakalatnama before it is filed in Court. In 
fact it appears that the’ recommendation of: 
the District Judge of Tipperah was not 
brought to the notice of the Judges, but was 
dealt with by the Registrar on the 
precedent of an answer given to the District: 
Judge of Khulna in 1910. On that occas 
sion an enquiry by the District Judge. 
was considered by the English Com- 
mittee and an answer was sent based on 
the opinion expressed by Banerjee, J. lt, 
does not appear, however, that any reference, 
was madeto rule 45 (e) in Chapter XI of 
the Court’s General Rules and Circular Orders, 
a rule which had been made subsequently. 
to the decision of Shama Prosud Ghose v, 
Taki Mallik (1). 

That rule requires that a Pleader abas 
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ing a vakalatnama. shall note on it the 
name of the person from whom it has 
been received, with an endorsement to the 
effect that he is satisfied that the person 
from whom he received itis either the 
party himself or a certificated mukhtar 
or one who has been authorised by the 
party to deliver it to him, as the case may 
be. The learned Munsif appears to be of 
opinion that the introduction of this rule 
has had the effect of making acceptance in 
writing obligatory by a Pleader accepting a 
vakalainama. I do not think that that 
is the effect ofthe rule. I amof opinion 
that there ean still be an acceptance by 
the Pleader other than in writing. But 
if the Court has, in the exercise of its powers, 
framed certain rules which must be 
observed by Pleaders, a Pleader who does 
not conform to those rules ought not to 
be heard. Although there may be an 
acceptance, as between party and Pleader, 
other. than in writing, if the rules require 
that a Pleader is to sign the vakalatnama 
or make any particular endorsement on 
it, the Court before which the Pleader 
practises ought to insist on the rule 
being observed, before it allows him to 
plead. 

Coming to the facts of this particular 
ease I am certainly not prepared to accept 
the allegation that the Munsif asked the 
Pleader to file a fresh vakalatnama. The 
learned Munsif has sent an account of 
what happened, viz, that he asked the 
Pleader if he had accepted the vakalatnama 
already filed, the Pleader replied that he had 
not, the Munsif then told the Pleader that if he 
accepted it he might appear, otherwise not, 
and the Pleader did not accept the cakalat- 
nama. I will assume in favour of the 
petitioner that when the Munsif speaks of 
acceptance he refers to the making of such 
endorsements as are required by rule 45 (e) 
already referred to. 


` The Munsif's account of what happened 
concludes the matter. But in any case 
even if the Munsif had not denied the 
&llegation in the affidavit, there would be 
nothing beforeus to justify the view that 
the Munsif had asked for a fresh vakalat- 
nama. The affidavit is sworn by a person 
who does not know English, while the 
conversation in Court took place in English, 
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and the affidavif is in the qualified form 
"the facts stated are true to the best of my 
knowledge," without any information as 
to the source of the knowledge. Affidavits 
thus qualified are constantly being made and 
it is as constantly pointed out that the quali- 
fication renders the affidavit useless as 
evidence of any particular fact, 

Nor am I prepared to take the view that 
the Pleader misunderstood what the 
learned Munsif said. The Pleader himself 
does not say so. I know that there is a 
general objection among the members of the 
profession to swearing affidavits, an objec- 
tion for which in many cases there is no 
justification. I can well understand a 
Pleader objecting to swear an affidavit if 
that involves his alleging facts which throw 
discredit on the conduct or. work of a 
judicial officer in whose Court he has to 
practise, but I do not see what considerations 
can stand inthe way of his saying, if true, 
that he was mistaken in what the judicial 
officer said. Now far from there being 
any misunderstanding in this case, there 
is every reason for thinking that the. 
Munsif wanted the Pleader to make the 
endorsement required by rule 45 (e) and 
that the Pleader deliberately refused to 
make it. 


It is clear. from tbe papers before us 
that the Munsif has been trying to enforce 
the complete observance of the rule not 
only by the first Pleader accepting a vaka- 
latnama, but by those appearing on the 
strength of the original cakelatnama at 
subsequent stages of the case, while the 
members of the Bar have maintained the 
position that after the first endorsement, 
a mere endorsement of acceptance is suffi- 
cient in the case of Pleaders subsequently 
appearing and there isno doubt that there 
was, for I understand that the learned 
Munsif has been transferred, considerable 
friction between him and the members of 
the Bar. Jtis nob necessary, nor have we 
the materials, to attempt to apportion the 
blame for this state of affairs, but appar- 
ently both sides beld their ground, and 
I believe the present incident was merely 
an outcome of this difference of opinion. 
Incidentally I may observe that this state 
of things led to a reference by the 
District Judge to this Court, which wag 
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of by. the 
reply ‘given to 


unfortunately disposed - 
dn- the authority of the 


the District Judge of Khulna, though the 


point referred was an entirely new one. 


It is not necessary in the present case 
to decide which of the two views of rule 
45 (e) advanced is the correct one, though 
there is something to be said in favour 


of both. 


What does.concern us in the present case 


is whether we ought to interfere with the. 


order dismissing the suit, It is true, no 
doubt, that we have on the one hand an 
affidavit giving a garbled account by a 
person who was not ina position to under- 
stand what actually took place-perhaps he 
was misled. On the other hand it is hardly 


fair to make the. litigant suffer for a difference. 


of opinion between the Court and the 
Pleader as to the latter’s ‘duties, 


J, therefore, agree to the order proposed 
by my learned brother. 


Rule made absolute. 


COURT OF TRE BOARD OF REVENUE, 


UNITED PROVINCES. 

Revenue Petition No. 40 or 1914-15 or 

ErAwaH Drstrice, 

Aueust 23, 1915. 

Present; — Mr. Holms, S. M., and 

Mr. Campbell. J M. 

IHARGOBIND AND OTHERS—PLALNTIFFS— 
APPELLANTS 
! versus 

TULSI AND OTEHERS— DEFENDANTS— 


RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 11—Sub-lease con- 
tinued for two years —Occupancy rights, acquisition of— 
Period, if included. 

A sub-lease was originally given for one year 
and then continued for another year: 


Held, that the whole period should be considered: 


to be the time for which the land was sub-lei in con- 
travention of the provisions of the Tenancy Act and, 
thereforo, should be excluded from the period of 
twolve years necessary for rights of occupancy. 


Second appeal from the order of the Com 


missioner, Allahabad Division, dated the 4th 


February-1915, reversing that of the Assistant: 
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|oPresent: — 
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Collector, Etawah District, 
ejectment. 


‘In a case of 
JUDGMENT. ; 

Horns, S. M.— (August 22nd, 1915.) —The 
Additional Commissioner has not referred to 
Musammat Kishan Devi v. Ram Kishan (1), 
which probably had not been published when 
he wrote his judgment. 

Ín the present case both sides admit that 
the only evidence is the patwar?s statement, 
who says that Dinanath was sub tenant in 
1320 Fasli for two years. A sub-ienant is 
ordinarily a tenant from year to year, and 
on the patwari’s statement alone I am not 
prepared to hold that Dinanath was given 
the sub-tenancy from the beginning of 1319 
originally for two years. The Additional 
Commissioner makes a‘distinction between a 
case in which a definite sub-lease for two 
years was given originally and a case like 
the present in which a sub-lease for one 
year was given criginally and then conti- 
nued for another year. It seems to me that 
in the latter case also the whole two years 
during which the land wassub-let should 
be considered to be the time for which the 
land was sub let in contravention of the pro- 
visions of the Act, and should accordingly 
be excluded under the second proviso to 
section 11 from the period of twelve years 
necessary for rights of occupancy. 

I would set aside the order of the Ad. 
ditional Commissioner and restore that of 


the Assistant Collector, respondent paying 


costs throughout. 
` CAMPBELL, J. M.—I agree. 


Appeal allowed. 
(1) Selected Decision No. 15 of 1914. 


ALLAHABAD HIGH COURT. 
First CIvIL APPEAL No. 199 or 1914. 
December 15, 1915. 
Sir Henry Richards, Kr., Chief 
g Justice, and Mr. Justice Rafique. 
JASPAT RAI AND ANOTHER—DEFENDANTS-- 

APPELLANTS . 
versus 
DEVI DAYAL AND oTHERS—PLAINTIPES — 
RESPONDENTS. 
Evidence Act (I of 1812), s. 65 (c) — Secondary y eri- 


dence—Loss of ey of Court in atlmitting 
secondary evidence, 
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* A Court should be very strict, before admitting 
secondary evidence, in insisting on strict proof of 
the loss of a document like a mortgage-deed or a 
special power-of-attorney authorising the creation 
of a mortgage. [p. 400, col. 1.1 

: "First appeal from the decision of the Addi- 
tional Subordinate Judge of Benares, dated 


the 28th February 1914. 


: The Hon'ble Dr. Tej Bahadur Sapru, for 
the Appellant. 
: Mr. B. E. O’Conor, for the Respondents. 


- JUDGMENT.— This appeal arises out of a 
suit on foot of a mortgage dated the 31st of 
January 1901. The mortgage is alleged to 
have been executed by one Jiwan Mal as 
special attorney of Diwan Duni Chand in 
favour of Tara Chand. The plaintiffs are the 
sons of Tara Chand and one Nihal Chand 
(a cousin), who claims to be interested in the 
mortgage as having belonged to the same 
family as Tara Chand. The defendants are 


the minor sons of Duni Chand. The 
Court below has granted a decree. The 
defendants have appealed. Three points 


have been taken: first, that the plaintiffs 
have failed to prove the loss of the special 
power-of-attorney in such a way as to 
justify the Court in receiving secondary evi- 
dence; secondly, that even if secondary evi- 
dence was admissible the evidence produced 
was insufficient to prove a power in Jiwan 
Mal of mortgaging property in suit, and 
thirdly, that the property being wagf neither 
Duni Chand nor his attorney Jiwan Mal were 
entitled to mortgage or charge the property. 

Sufficient Gare is in many cases not taken 
to produce original documents, and, in our 
opinion, the Courts should be very strict be- 
fore admitting secondary evidence in insist- 
ing on strict proof of the loss of a document 
like a mortgage or a special power-of-altorney 
authorising the creation of a mortgage. The 
desirability of insisting as far as possible on 
production of the originals of such documents 
is obvious. However, after a careful con- 
sideration of the evidence we are not prepared 
to disagree with the Court below in its find- 
ing that the original power-of attorney was 
lost and could not be produced. 

Nihal Chand himself purported to give 
secondary evidence of the contents of the 
document. He says he was present when it 
was executed, that it gave power to Jiwan Mal 
to mortgage the house and shops at Benares 
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to secure the sum of Rs. 7,307. He states 
that he read and saw the power-of-attorney and 
knew the conditions laid down in it. Nihal 
Chand is, no doubt, an interested witness; and 
if his evidence stood alone we might find 
some difficulty in acting upon it. The scribe 
Amir Chand was also produced—he had 
a register which he keeps under the Rules of 
the Punjab Chief Court, which shows that a 
power-of-attorney was executed at the time 
alleged by Duni Chand in ‘favour of Jiwan- 
mal and that it authorised the attorney to 
make a mortgage of property in Benares and 
also power to have the mortgage-deed regis- 
tered. Muhammad Sharif, who was a clerk 
of a Pleader in Benares, deposes to having 
seen the power-of-attorney before the draft 
of the mortgage in suit was prepared. His 
master was Pleader for Duni Chand at the 
time of the mortgage and he is now Pleader for 
his sons, the defendants. A clerk in the office 
of Sub-Registrar of Wazirabad in the Punjab 
was examined on commission and he produced 
an extract which shows that a special power- 
of-attorney was presented for authentication 
on a Tuesday in November in the year 1900. 
The extract of the nature of the document 
is as follows: “This special power-of-attor- 
ney was executed as special power-of-attorney 
for the production of a mortgage-deed in 
respect of a house and shops for registration 
in the office of the Sub-Registrar of Benares, 
dated the 27th of November 1900.” At 
first sight this extract seems rather against 
the plaintiffs than in their favour. A 
power-of-attorney authorising a donee to 
register a document is a very different thing 
from a power-of-attorney authorising the 
donee to hypothecate property. At first 
sight also it would seem that this extract is 
somewhat inconsistent with the oral evi- 
dence. Further consideration, however, shows 
that the evidence is not necessarily 
inconsistent. The chief object of getting the 
power-of-attorney authenticated at Wazirabad 
was that the Sub-Registrar of Benares 
would act upon it when the mortgage was 
presented for registration. It must be 
remembered that in respect of this mortgage 
and in respect of this power-of-attorney no 
mortgage of property was intended to be 
registered in Wazirabad. There are three 
other documents on the record which we 
think are strong corroboration of the plaint- 
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iffs case. For the purposes of consideration 
ofthe ‘evidence to which we are about to 
refer, we may state the issue to be whether 
or not Jiwan Mal had power.to mortgage the 
property in Benares. Itis common case 
„that there was about the date of this mort- 
gage a decree against Duni Chand in the 
Punjab Court for. Rs. 14,939. It 
the common case of both sides that there 
was about the same timeas the alleged 


mortgage another mortgage. of property in: 


the Punjab. On the 28th of November 
a receipt was filed in the Punjab District 
‘Judge’s Court in which it is stated that the 
.deeree (to which we have just referred) to 
the extent of Rs. 7,000 had been discharged 
by the judgment-debtor (Ze, Duni Chand) 
by making a mortgage of seven houses and six 
shops. This clearly refersto the mortgage 
of the Punjab property. On the 26th of 
February 1¢01 there isa similar receipt 
fled inthe Punjab District Judge’s Court, 
in which i$ is stated that the balance of the 
decree amounting to Rs. 7,232 has been 
discharged by the judgment debtor mort- 
gaging a house and shops at Benares. It 
thus appears that Duni Chand’s decretal 
debt was discharged by a mortgage about 26 
days after the date of the mortgage now 
in suit. .It is not contended that Duni Chand 
made any other mortgage. If Duni Chand's 
debt was discharged by the mortgage that 
Jiwan Mal purported to make as special 
attorney, the strong probabilities are tkat 
Duni Chand had authorised the making of 
the mortgage which satisfied his debt. Duni 
Chand got the benefit of the money advanced. 
Considering the evidence as a whole and in 
particular the documents to which we have 
referred, we think that the secondary evi- 
dence of the power-of-attorney is sufficient, 
On the last question, ‘namely, the nature of 
the property and the power of Duni Chand 
to mortgage it, we agree with the finding 
ofthe Court below as well as with his 
reasons. ^ 


The result is that the appeal fails and is 
dismissed with costs, including in this Court 
fees on the higher scale. We extend the 
time to six months from this date. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Civit Revistoy Patirion No. 200 or 1915. 
November 12, 1915. 
Present: —Mv. Justice Srinivasa Aiyangar 
GOPALA AIYAR AND ANOTILER— 
DEFENDANTS—PETITIONERS 
versus 


SANNASI—PraINTIFF — RESPONDENT. 

Specific performance—UContract to sell lands-—Decree 
fixing time for payment of purchase-money— Confirm 
ation of decree by Appellate Court, effect of —Appéllate 
Court, whether can extend time—Civil Procedure Code 
(Act V of 1608), s. 151, O. XLI, v. 88. $ 

A Court which passes a decree for specifie perfor- 
mance ofa contract to sell lands has no power to 
extend the time fixed for payment of the purchase- 
money nor can an Appellate Court do so 
either under section 151 or under Order XLI, rule 33, 
Civil Procedure Code. [p. 401, col. 2; p. 402, col. 1.] 

Ramaswami Kone v. Sundara Kone, 81 M. 28; 17 M. 
TL. J. 495; 8 M. L. T. 26; Moideen Kwppai v. Ponnu- 
swamy Pillai, 26 Ind. Cas 63; 1 L. W, 8§2; 16 M. Li P. 
430, followed. 

A confirmation by an Appellate Court of an 
original decree for specific performance does not 
extend the time fixed for payment in that decree. 


[p. 402, col. 1.] 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise 


‘the order of the Court of the Temporary 


Subordinate Judge of Trichinopoly, in Civil 
Miscellaneous Petition: No. 245 of 1914, in 
Appeal Suit No. 402 of 1918, preferred 
against the decree of the Court of the Dis- 
irict Munsif of Srirangam, in Original Suit 
No. $2 of 1912. 

Mr. T. V. Muthukrishna Aiyar, for 
Petitioners. 

Mr. A. Srirangachariar, for the Respond- 
ent. 


JUDGMENT.— In this case the Subordi- 
nate Judge has extended the time for the 
payment of the price of certain lands, in 
respect of which specific performance had 
been asked for by way of a conveyance from 
the defendant to the plaintiff. The only 
two sections to which he refers as giving 
him the power are sections 151 and Order 
XLI, rule 33, of the Civil Procedure Code. I 
do not think that either of the two sections 
ean apply toa case of this sort. In Rama- 
swami Kone v. Sundara Kone (1) where the 
decree was practically in the same terms as 


the 


(1) 81 M, 28; 17 M. L J, 495; 8 M L T. 26, 
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the present one, this Court held that the 
Court which passed the decree had no power 
to extend the time, much less any Appellate 
Court. -A similar decision was arrived at in 
Moideen Kuppat v. Ponnuswamy Pillai (2). 
It is contended for the respondent that, 
because the original decree was confirmed 
in appeal, the plaintiff had one month’s time 
‘from the date of the appellate decree. I 
‘am unable to agree with this proposition, 
“because the confirmation by the Appellate 
Court of the original decree is a confirmation 
-of all its terms, and does not mean that the 
‘plaintiff has one month from the date of the 
“confirmation of that decree by the Appellate 
Court. It is alsoto be noted that the first 
Court’s decree fixed a particular date before 
which the money is to be paid. In this case, 
‘as is further pointed out, the money was 
not offered till long after one month from the 
‘date of the appellate decree. The respondent 
"relies. on Satvaji Balajirao Deshmukh v. 
Sakharlal Atmaram Shet (3) for the position 
that the confirmation of the original decree by 
an Appellate Court, as a matter of course, ex- 
‘tends the time which is fixed for payment 
‘in that decree. If that is the effect of that 
"decision, I am unable to agree and I pre- 
fer to follow the decisions of this Court in 
-Ramaswami Kone v. Sundara Kone (1) and Moi- 
“deen Ruppat v. Ponnuswamy Pillai (2). The 
‘order of the lower Court is, therefore, re- 
versed and the application for extension of 
‘time must be dismissed. The petitioners are 
entitled to their costs both here and in the 
“lower Court. 


6) 


Petition allowed. 
26 Ind. Cas. 63; 1 L. W. 882; 16 M. L. T. 430. 
26 Ind. Cas, 754; 16 Bom. L. R. 7/78; 99 B. 175. 
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CALCUTTA HIGH COURT. 
Rute Nisi No. 902 or 1914. 
; January 17, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. — 
UPENDRA CHANDRA DE — DzrFENDANT— 
PETITIONER 
versus 
GIRISH CHANDRA DE — PLAINTIFF— 


Opposits PARTY. ` 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XXIII, v. 1— Withdrawal of suit with liberty to bring 
fresh suit, order for—Plaint not defective, effect cf. 

Where a lower Appellate Court made an order 
allowing an appellant to withdraw his suit with 
liberty to bring a fresh suit on a petition alleging 
that some persons not named in the petition were 
necessary parties but had not been made parties, 
and it could not be shown from the record that the 
plaint was, in reality, defective: 

Held, that the order could not be sustained as it 
was not justified upon the resord. 

Rule against the order of the Sub-Judge, 
2nd Court, Mymensingh, in Appeal No. 911 
of 1913. 

Babu Birendra Kumar De, for the Peti- 
tioner. ` 

Babu Biraj Mohun Mojumdar (for the De- 
puty Registrar) and Babu Jatindra Mohan 
Chowdhury, for the Opposite Party. 

JUDGMENT.—At the hearing. of an 
appeal in the lower Appellate Court an 
applieation was made by the appellant to 
withdraw from the suit on the allegation 
that other persons not named in the petition 
were necessary parties. The respondent was 
not found upon being called and the learned 
Judge at once made an order allowing the 
appellant to withdraw,the suit with liberty 
to bring a fresh suit. 

Tt is contended before us that the order 
was without jurisdiction as there was no 
evidence upon which the Court could have 
acted and the learned Vakil for the opposite 
party has not been able to show from the 
record that the plaint was, in reality, defec- 
tive. We think that the order was not 
justified upon the record and must be set 
aside. 

The Rule is made absolute and the case is 
sent back to the lower Appellate Court so 
that the appeal may be heard in due course 
of law. 

The petitioner is entitled to his costs in 
this Court. We assess the hearing fee at one 
gold mohur. : 
Rule made absolute, 
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NAGINDAS BHUGWANDAS t, BACHOO HURKISSONDAS, 


PRIVY COUNCIL. 
APPEAL FROM THE Bombay Hirea Counm.- 

i . November 26, 1915. 
Persent:—Viscount Haldane. (Lord Chancel- 
Jor), Lord Parmoor, Lord Wrenbury, Sir 

John Edge and Mr. Ameer Ali. 
NAGINDAS BHUGWANDAS-—PLAINTIFF 
—APPELLANT 

; versus 

BACHOO HURKISSONDAS —DEFENDANT 
— RESPONDENT. 
Hindu Law —Adopted son, status of. 


Under the Hindu Law an adopted son occupies the 
same position ia the family of the adopter as a na- 
"tural-born sen, except in matters relating to marriage 
and to competition between an adopted son and a 
subsequently born legitimate son to the same father. 
-[p. 408, col. 1.] 


Authorities on the position of an adopted son 
according to the Hindu Law reviewed. [p. 407, col. 1.] 


Raghubanund Doss v. Sadhu Charan Doss, 4 C. 425; 


3 C. L. R. 534; 2 Shome L. R. 118, dissented from. 
Tara Mohun Bhuttacharjee v. Kripa Moyee Debia, 9 
W. R. 423; Dinonath Mukerjee v. Gopait Chum 
` Mukerjeo, 8 O. L. R. 57 at-p. 62; 9 C. L. R. 379; Raja 
v. Subbaraya, 7 M. 258; Sumboo Chundev Chowdhry v. 
.Naraini Debeh, 3 Knapp 55 at p. 60; 12 E. R. 568; 1 
. Suth. P. C.J. 25; Padmakwmari Debi v. Court of Wards, 
I. A. 229; 8 C. 802; 4 Sar. P. O. J. 285; 6 Ind. Jur. 
148 and Kali Komul Mozumdar v. Uma Shunker 
Moitra, 10 I. A. 138; 13 C. L. R. 879; 10 C. 232; 7 Ind. 
. Jur. 553; 4 Sar. P. C. J. 468, reviewed and approved. 


Appeal from a judgment and decree of the 
Bombay High Court, dated February 2, 1914, 
varying those `of the High Court on 
its original jurisdiction, dated November 13, 
1913. 


FACTS.—One Nagardas Shobhagdas died 
‘in 1898 leaving him surviving two sons, 
Bhugwandas Nagardas and  Hurkissondas 
Nagardas, who remained joint. Hurkisscn- 
das died on September 14, 1900, leaving him 
surviving only his widow, Gangabai, who 
' was then pregnant. Bhugwandas Nagardas 
-died on December 17, 1900, leaving him 
-surviving one daughter, Navalbai, and his 
' widow, Mankorebai, to whom he gave express 
authority to adopt. On December 18, 1900, 
‘the said Gangabai gave birth to a pos- 
thumonus son, the respondent, and on Febru- 
ary 17, 1901, the said Mankorebai adopted 
. thé appellant. The validity of the said 
adoption was contested on behalf of the re- 
spondent, but the appellant’s status was 
' finally established upon appeal to the Privy 
Council [ Bachoo y. Harkisondas Mankore 


. effecting partition. 


Bai (1).] A question then arose 
as to what share the appellant would be 
entitled to. The High Court original side, 
where a suit for the determination of the 
said right was instituted, held that adoption 
made no difference and that he was entitled 
to half the estate. On appeal this decision 


“was reversed in part only. It was held that 


as &n adopted son he was entitled to & re- 
duced share of one-fourth. An appeal was 
preferred to His Majesty in Council in due 
course. 

Sir Robert ` Finlay, K. 0., Messrs. De 
Gruyther, K. O., and Dunne, for the Appel- 
lant.—Àn adopted son takes the share in 
ancestral property that his father would have 
taken. He does not take by descent but by 
survivorship. It is a condition precedent that 
one should be without issue at the time of 
adoption and the adopted son is in the same 
position as a natural-born son, as he ceases 
to be a member of his own family. 

[Lorp Parmoor: If a grandson is the 
adopted son of a legitimate son, then the case 
would be different. | 


[Lorp HALDANE: He could not take more 


"than the share of his father. | 


See Stoke’s Hindu Law, page 657, Dattaka 
Chandrika. 


[Loro PaRnaoon:— The adopted son of 


legitimate son will have his share. ]° 


The Dattaka Mimansa lays down the rule 
that the adopted son takes ith, butit does not 
Jay down the rule with regard to successive 
generations. Mitakshara, Chapter l, para- 
graphs 2 and 3 (2), deal with the method of 
If one were to adopt a 
brother’s son, his share would be cut down 
to 1/5th. If a legitimate son adopts, the 
adopted grandson takes his father's share. 
Reference was made to Raja v. Subbaraya 
(9); Raghubawund Doss v. Sadhu Churn 
Doss (8); Baramanund Mahanti v. Chow- 
dhry Krishna Charan Patnaik (4); Tara Mohun 
Bhulacharjee v. Kripa Moyee Debia (5); 


(1) 841. A. 107; 11 C. W. N. 769: 9 Bom. L. R. 646; 
31 B. 378; 6 C. L.J. 52 M. L.T. 205; i7 M. L. J. 
343. 

(2) 7 M. 253. 

3) 4 C. 425; 8 C. L, R. 534; 2 Shome L. R. 113, 

(4) 12 Ind. Cas. 6; 140. L. J. 183 at- p. 187, 

(8) 9 W. R. 423. 
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Dinonath Mukerjee v. Gopal Churn Mukerjee 
(G6); Gurulingaswami v. Ramalakshmawma (7); 
Bhagwan Singh v. Bhagwan Singh (8); Puttu 
Lal v. Parbati Kunwar (9). 

' Messrs. J. A. Clyde, K. C., and Raikes, for 
the Respondent.— The question is a question of 
construction to be determined by the Mitak- 
shara. A Hindu family is a complex whole. 
There is imperium in imperio. There is no 
equality among all sons under Mitakshara. 

- "(Log» Harpane:—Is there any authority 
to say that a properly adopted son is not 
of the same class? | 

Stoke’s Hindu Law, page 440, Chapter IT, 
section 11, paragraphs 21 and 22. Apart 
from Vasistha’s text an adopted son would 
not come in at all. Mitakshara, Stoke’s 
Hindu Law, page 422. 
` [Sır Jonn Epoce:- There is no such thing 
‘as right to a share, but only to share. | 

The cuestion was whether the text of 
Vasistha was limited to the particular case. 
' ÜMm. Auger ALI referred to Kally Churn v. 
"Dukhee Bibee (10) affrmed in Kali Komul 
Mozumdar v. Uma Shunker Moitra (11).] 

There were cases in which an adopted son 
was as good as a natural-born son, but in par- 
tition it was different. ‘Their rights were 
established in their own person (1) by-birth 
and (2) by adaption. According to Mitakshara 
an adopted son was not laken in co-parcenary; 
he was let in by paragraph 24 and by con- 
struction and analogy. 

[Lorn Wrensory: A natural son displaces 

“an adopted son; but here the competition 
is between two stirpes.) — 

In Gujerat Mitakshara and Mayukha were 
authorities and in case of difference between 
Chandrika and Mitakshara, the latter pre- 
vail. A natural grandson would offer 
funeral cakes to the grandfather, whereas an 
adopted grandson to his father only. 

(Mn. Ameer Aut: What is your authority 
for it? ] 


Saravadhikari’s book, page 23. 


(6) 8 C. L. R. 57 at p. 62; 9.C. L. R. 879. 

(7) 28 I. A. 113; 22 M. 398; 21 A. 460 8 C. W. N. 
427; 9 M. L. J. 67. 

(8) 26 T. A. 153: 3 0. W. N. 454; 1 Bom. L. R. 211. 

(9) 29 Ind. Cas. 617; 42 T. A. 156; 19 C. W. N. 84]; 
13 A. L. J. 721; 17 Bom. L. R. 549; 18 M. L. T. 61; 19 
M. L. J. 62; 22 C. L. J. 190; 37 A. 359; 2 L: W. 881. 
(10) 5 C. 692; 5 C. L. R. 505; 3 Shome L. R. 81. 
(11) JO I. A. 138; 


s 
; 18 C. L. R. 379; 10 0.232; 7 Ind. 
Jur: 553; 4 Sar 


8; 1 
P, C. J, 458, 


[1916 
Reference was made to Raghubanund 
Doss v. Sadhu Charan Doss (3); Mayne’s 


Hindu Law, paragraph 104; Sarear's Hindu 
Law of Adoption (1691), page 299; West 
and Buhler, pages 10 ard 11; Stoke's Hindu 
Law Books, Mitakshara, page 422; Dattaka 
Chandrika, sections 29 and 30. 

Sir Robert Finlay, in reply.— The respond- 
ent relied on the text of Vasistha, which 
Mitakshara showed was restrictive. He was 
dealing with the case where the adopted son 
was adopted after the birth of the natural son. 

[Sir Jons Eper: Mr. Raikes says that if a 
member of a family bas a natural son, no other 
member has a right to adopt. | 

An adopted son acquires the whole right 
of a natural-born son [Suraj Bunsi Koer 
v. Sheo Proshad Singh (12)] and he is’ 
jn the same position. Section 11 of Mitak- 
shara has been referred to; but both the 
Dattakas lay. down that only natural-born 
and adopted sons existed; other sons did not 
exist since 200 B.C. In Mitakshara, sec- 
tions 80 and 31, the question was decisive 
that the adopted son took as one of the birth. 

[Sir Jonn Ence: Before Manu who exist- 
ed before the Kali age.) 

All these rules applied to sons who took 
per capita.  Sumboo Ohunder Chowdhry v. 
Naraint Debeh (13), Puddo Kumaree Debee 
v. Juggut Kishore Acharjee (14). 

[Sir Joun Encs: That has been constantly 
followed since 1833. ] 

By Padmakumari Debi v. Court of Wards 
(15) an adopted son succeeds collaterally as 
well as lineally; he succeeds in preference to 
great nephew [Uma, Sunker Moitro v. Kali 
Komul Mozwndar (16)]; he inherits in the 
same way as a natural son [Kali Komul 
Mozumdar v. Uma Shunker Moitra (11)]. 

[Lorp Haupane: If you take the text 
quoted in the case, then it is different; but 
we cannot take a text quoted in the case 
which is ambiguous.] . 

[Lorp Parmoor: It means “adopted son 
of an adopted son.’’] 

Datiakapautrameansadoptedsonofanadopt- : 


ed son. It is consistent with my view. The 

(12) 6 I. A. 88; 5 C. 145; 4 Sar. P. C.J. 3; 8 Suth. ' 
P. C. J. 589; 4.C. L. R. 226; 2 Shome L. R. 242. 

(131 3 Knapp 55 at p. 60; 12 E. R. 668; 1 Suth. P. 
€. J. 25. 

(14) 5 C. 615 at pp 625, 626; 2 Shome L. R. 229. 

(15) 8 T. A. 229; 50. 302; 4 Sar. P. C. J. 285; 6 Ind. 
Jur. 148. z 

(16) 6 C. 256; 7 C. L, R. 145, 
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Hindu Law enjoins that one should adopt 
a brother’s son by preference; but according to 
my friend’s argument he would take less. 


JUDGMENT. 


SIR Joan Enug.—The suit in which this 
appeal has arisen is one for the partition of 
the joint family property of a family of 
Gujerati Hindus, of which the plaintiff by 
adoption and the defendant by birth are the 
male members. The question in this appeal 
isoneas tothe share in the joint family 
property to which the plaintiff is on partition 
entitled. 

The property in question belonged to a 
joint family, the male members of which 
were in 1900 Bhugwandas Nagardas and 
Hurkissondas Nagardas, the two surviving 
sons of Nagardas Shobhagdas who had died 
in 1893. Hurkissondas Nagardas died on 
the 14th September 1900, leaving his wife 
surviving; she was then pregnant, and the 
defendant, who was the posthumous child, 
was born on the 18th December 1900. 
Bhugwandas Nagardas died childless on the 
17th December 1900, leaving his widow sur- 
viving him; he had given to her an authority 
to adopt a son to him, and in pursuavce of 
that authority she, on the 17th February 
1901, adopted the plaintiff as a son to her 
deceased husband. The parties are governed 
by the Mitakshara, as altered or interpreted 
by the Vyavahara Mayukha. The plaintiff 
claimed that he was entitled on partition to 
a moiety of the family properly. On the 
other hand the defendant contended that the 
plaintiff, as an adopted gon, was entitled toa 
reduced share only of the family property; in 
suppor$ of that contention the defendant relied 
upon paragraphs 24 and 25 of section 5 of the 
Dattika Chandrika as those paragraphs wore 
construed and applied in the High Court 
at Calcutta by Markby and Priusep, JJ., in 
Raghubanund Doss v. Sadhu Ohurn Doss (3). 

This suib was tried in the High Court at 
Bombay by Macleod, J., who held that the 
doctrine according to which an adopted son 
on partition takes only a reduced share in the 
family property applies only in cases in 
which the competition is between an adopted 
Bon and a natural-born son of the same 
father (which is not the case here), and he 
gave the plaintiff a decree foran equal share. 
From that decree the defendant appealed. 


On appeal Sir Basil Scott, C. J., and 
Batchelor, J., holding, as their Lordships 
understand their judgment, that there is 
nothing in the Mitakshara which is inconsist- 
ent with paragraphs 24 and 25 of section 5 
of the Dattaka Chandrika as these para- 
graphs were construed by Markby and 
Prinsep, JJ., in Raghubanund Doss v. Sadhu 
Churn Doss (3), adopted the construction of 
Markby and Prinsep, JJ., of those paragraphs, 
and decided that the plaintiff as an adopted 
son was on partition entitled only to a re- 
duced share in the family property. From 
their decree this appeal has been brought. 

The learned Judges of the High Court on 
the appeal from Macleod, J., in this snit had 
before them Sutherland’s translation of para- 
graphs 24 and 25 of section 5 of the Dattaka 
Chandrika, the translation of those para- 
graphs which was relied upon by Markby and 
Prinsep, JJ., in Raghubanund Doss v. Sadhu 
Churn Doss (3) and a translation made by 
Sir Ramkrishna Bhandarkar, which appears 
to have been accepted as correct by the 
parties to this suit. Sutherland’s translation 
was not a complete translation of the Sanskrit 
text. The translation which -vas relied upon 
by Markby and Prinsep, JJ., in Raghubanand 
Doss v. Sadhu Churn Doss (3), and is ap- 
parently accepted as a correct translation by 
Mr. Mayne in paragraph 169 of his Hindu 
Law and Usage, is as follows:— 

Paragraph 24.— "Therefore by the same 
relationship of brother and so forth, in virtue 
of which the real legitimate son would succeed 
to the estate of a brother or other kinsman, 
the adopted son of the same description 
obtains his due share. And in the event of 
the ancestor having other sons, a grandson , 
by adoption whose father is dead obtains the 
share of an adopted son. Where such son 
may not exist, the adopted son takes the 
whole estate even.” 


Paragraph 25.— Since itis a restrictive 
rule that a grandson succeeds to the appro- 
priate share of his own father, the son given, 
where his adopter is the real legitimate son 
of the paternal grandfather, is entitled to 
an equal share even with a paternal uncle, 
who is also such description of son: therefore, 
a grandson who isan adopted son may (in 
all cases) inherit an equal share even with 
an uncle. This must not be alleged (as a 
general rule). Tor there would be this dis- 
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crepancy where the father of the grandson 
were an adopted son, he would receive a 
fourth share, but the grandson; if he were 
such son (of him) would receive an equal 
share (with an uncle, in the heritage of the 
grandfather) and accordingly, whatever share 
may be established by law for a father of 
ihe same description as himself, to such ap- 
propriate share of his father does the indi- 
vidual in question (riz. the adopted son of 
one adopted) succeed. Thus, what had been 
advanced only is correct. The same. rule 
is to be applied by inference to the great- 
grandson also.” 

The translation which was made by Sir 
Ramkrishna Bhandarkar is as follows: 

‘It should be understood by this that an 
adopted son acquires the ownership wherever 
possible of his proper share by a relation 
similar to the relation, brotherhood, etc. by 
which a natural-born son acquires a right to 
the property of his brothers, etc. Similarly, 
an adoptive grandson whose adopting father 
is dead acquires the ownership of the share 
proper for an adopted son when the owner 
of the property has got another son or other 
sons and of the whole when he has got no son 
orsons. It should not be argued that because 
a grandson is necessarily. the owner of the 
share proper for his father, the taker (in 
adoption) of theadoptive son being a nataral- 
born son of the grandfather and entitled to 
a share equal to that of the uncle similarly 
born, the adoptive grandson should take a 
share equal to that of the uncle; for it involves 
impropriety, inasmuch as the adopted son 
gets one-fourth and the adoptive grandson 
an equal share. Therefore that share is 
proper for a son's father which he would get 
by law if he were of the same description 
(adopted or natural-born) as the son. This 
way should be followed in the case of great 
prandsons also." 


Their Lordships are not ina position to 
say which of those translations is the more 
literal translation, each is obscure, but in the 
opinion of their Lordships neither translation 
warrants any conclusion as to the meaning 
of the author of the Dattaka Chandrika other 
than that at which their Lordships have 
arrived. 


The author of the Dattaka Chandrika was, 


in paragraphs 24 and 25 of section 5 of his 
Commentary, relying upon the text of 


Vasistha according to which "when a son has ` 
been adopted, ifa legitimate son be after- 
wards born, the given son shares a fourth 
part.” That text of Vasistha is quoted by 
Nanda Pandita in paragraph lof section 10 
of the Dattaka Mimansa, who added, “ on 
the’ death cf him (the naturally born son) 
he (the adopted son) is entitled to the 
whole.” It is obvious that Vasistha and 
Nanda Pandita were referring to cases in 
which the competition would be between an 
adopted son and a naturally-born subse- 
quent son of the same father, and were not 
referring to cases in which on ‘partition the 
competition would be between an adopted 
gon of one member of a joint Hindu family 
and a naturally-born son of another member 
of the family, as for instance a naturally born 
sou of a brother or a nephew of the adoptive 
father. 

The author of the Dattaka Chandrika ex- 
pressed his views somewhat obscurely and 
confusedly in paragraphs 24 and 25 of section 
5 of his Commentary, but their Lordships 
consider that itis not difficult to ascertain 
what his meaning was. For the purposes of 
his Commentary he paraphrased the text of 
Vasistha that "when a son has been adopt- 
ed, ifa legitimate son be afterwards born, 
the given son shares a fourth part,” and in 
paragraphs 24 and 25 of section 5 he illus- 
trated the text of Vasistha, as he understood 
that text, by examples of its application. 

His meaning is that in cases of the dis-. 
tribution of family property by partition an 
adopted son stands exactly in the same posi- 
tion as he would stand if he werea naturally 
born son of his adoptive father, subject to the 
qualification that if there be a competition 
between an adopted son and a subsequently , 
born legitimate natural son of the same. 
father, the adopted son takes a less share. 
than he would take if he had been. 
a naturally-born legitimate son. The author 
of the Dattaka Chandrika, applying the well- 
established rule of Hindu Law that a son 
takes no greater share than his father if a 
qualified person would have been entitled to, 
illustrated the application of the principle of 
the text of Vasistha by contrasting the case’ 
of a competition between an adopted son of a 
naturally-born son and that naturally-born 
son'snaturally-born brother with the case 
of an adopted son of an adopted son compet- 
ing with a naturally-born son of his adoptive 
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father’s adoptive father, in other words his 
uncle through the adoption of his adoptive 
father. In the first case, as the author of 
the Dattaka Chandrika pointed ont, the 
adopted son would take a share equal to 
that of his uncle by adoption; in the latter 
case, aS œ son cannot take a greater share 
than his father would have been entitled 
to, the adopted son of an adopted son 
would take a less share than his uncle by 
adoption who was a naturally born mem- 
ber of the family, and who would have 
taken a greater share than his brother by 
adoption. 


As their Lordships construe paragraphs 
24 and 25 of section 5 of the Dattaka 
Chandrika, those paragraphs are not in con- 
flict with any principle of the Mitakshara 
or of the Vyavahara Mayukha, and they 
are 
text of Vasistha in paragraph 1 of section 
10 of the Dattaka Mimansa. To construe 
and apply those paragraphs as they were 
coustrued and applied by Markby and Prin- 
sep, JJ., in Raghubanund Doss v. Sadhu 
Churn Doss (8) would bring them into conflict 
with what are now well-established prin- 
ciples of Hindu Law. The attention of 
Markby and Prinsep, JJ., in Raghubanund 
Doss v. Sadhu Churn Doss (3) which was 
decided by them in 1878, does not appear 
to have been drawn to the case of Tara 
Mohun Bhuttacharjee v. Kripa Moyee Debia 
(5) which came on appeal before the 
High Court at Calcutta in 1868. In that 
case Loch and Hobhouse, JJ., held ‘that 
an adopted son took the full share which 
his adoptive father would have taken in 
the property of a deceased collateral 
relative of his adoptive father. In Tara 
Mohun Bhuttacharjee v. Kripa Moyee Debia 
(5) the plaintiff by birth and the defend- 
ant by adoption were in equal relationship 
to the deceased collateral; their respective 
grandfathers were the first cousins of the 
collateral and their respective fathers were his 
first cousins once removed. Loch and Hob- 
house, JJ., were pressed in argument to put & 
construction upon paragraph 25 of section 5 
of the Dattaka Chandrika adverse to the 
claim of the adopted son, but they held 
that an adopted son is entitled to all the 
rights and privileges of a son of the body 
legitimately begotten, where there is no 


consistent with the reference to the - 


such son subsequently born; and that 
there was no reason why the plaintiff 
and the defendant in the suit before them 
should not each take the share to which 
their respective fathers were entitled. The 


parties to the suit which was in appeal 
before Loch and Hobhouse, JJ., were 
governed by the Law of the Dyabhaga, 


but that fact does not distinguish that case 
in principle from the case which is now 
before this Board. The decision in Tara 
Mohun Bhuttacharjee v. Kripa Moyee Debia 
(5) was followed in 1881 by McDonell 
and Field, JJ., in Dinonath Mukerjee v. 
Gopal Churn Mukerjee (6). In Raja v. 
Subbaraya (2) which was, however, a case 
relating to Sudras, Sir Charles Turner, C. J. 
and Muttusami Ayyar, J., in 1883 doubted 
that paragraph 25 of section 5 of the Dattaka 
Chandrika had been correctly construed 
in Raghubanund Dossy. Sadhu Churn Doss (3). 
Their Lordships are not aware of any casé 
in the High Court at Bombay before the 
present suit came on appeal before that 
Court in which the construction of Markby 
and Prinsep, JJ., of paragraphs 24 and 
25 of section 5 of the Dattaka Chandrika 
has been adopted. 


In support of the judgment in the suit 
of the High Court at Bombay in appeal 
it was further contended before this Board 
on behalf of the defendant that the position 
of a member by adaptionin a joint Hindu 
family, and his interest in the joint family 
property, are inferior to the position and 
interest of a member by birth of the 
family, andit was suggested that an adopted 
son does not on his adoption become a 
co-parcener in the joint family property. 
It was endeavoured to establish that 
proposition by reference to the place which 
was assigned by Manu and other early 
authorities to the twelve then possible sons of 
a Hindu. As to this contention it is 
sufficient to say that whatever may have 
been the position and rights between 
themselves of such twelve sons in very 
remote times, all of these twelve sons, except 
the legitimately born and the adopted, are 
long since obsolete. A discussion as to 
their rights and interests, even if they could 
now be ascertained, would be beside the 
point and could throw no light on the 
construction of paragraphs 24 and 25 of 
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section: 5 of the Dattaka Chandrika or 
upon the position and rights of an adopted 
son. Hindu Law and customs have not 
stood still, and what we are now concerned 
with is the position at the present time 
of an adopted son in a Hindu family. As 
early as 1833 this Board in Sumbco Chunder 
Ohowdry v. Naraini Debeh (18) considered 
that according to Hindu Law an adopted 
son becomes for all purposes the son of 
the father by adoption. This Board in 
1881" in LPudma Coomart Debi v. Court 
of Wards (15) approved of the decision of 
this’ Board in Sumboo Chunder Ohowdhry v. 
Naraini Debeh (18) and held that an 
adopted son succeeds not only lireally, but 
eollateraMy, to the inheritance of his 
relations by adoption, and also that an adopted 
son occupies the same position in the family 
of the adopter as a natural-born son, 
except in a few instances which are accurately 
defined both in the Dattaka Chandrika and 
the Dattaka Mimansa. Those excepted 
instances relate to marriage and to competition 
between an adopted son and a subsequently 
born legitimate son to the same father. 
To the same effect is the decision of this 
Board in Kali Komul Mozumdar v. Uma 
Shunker Moitra (11). In the last-mentioned 
case when it was before the Full Bench 
of the High Court at Calcutta, Romesh 
Chunder Mitter, J., held -that— 

“Acccrding to Hindu Law an adopted son 
occupies ihe same position, and has the 
same rights and privileges in the family of 
the adopter, as the legitimate son, except 
ina few specified instances, which have been 
clearly and carefully noted and defined by 
writers on the subject of adcption. The 
theory of adoption involves the principle of a 
complete severance of the child adopted from 
the.family in which he is torn both in respect 
to the paternal and the maternal line, 
and- his complete substitution into the 
adopter’s family as if he were born 
in it.” | i 

With that statement as to the 
Law ofadoption their Lordships agree. 


Hindu 


Their Lordships wil humbly advise His 
Majesty that this appeal should be allowed 
and that the decree in appeal of the High 
Court at Bombay should be set aside and 
the decreeof Mr. Justice Macleod should be 
restored 
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The respondent must pay the costs of 
this appeal and of the appeal in the High 
Court. 


Appeal allowed. 


Solicitors for the Appellant: Messrs. 
Hughes & Sons. 
Solicitors for the Respondent: Messrs. 


Latteys $ Hart. | 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPRAL No. 60 or 1914. 
November 30, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips. 

Tug MADRAS TIMES PRINTING axo 
PUBLISHING Co., Lro.—DEFENDANT 
— APPELLANT 
versus 
C. H. ROGERS —PiarNTIFF— RESPONDENT, 

Libel— Writer of newspaper article, how far pro- 
tected—Fair  comment—Animadversion on conduct 
of public men, whenjustifiadle—Well-founded eriticisim, 
meaning of. 

In the course of public discussions on matters of 
public interest proceeding in the press from day to 
day, it is too much to expect that a writer in 
each article should set out all the facts upon which 
his comment is based, including admitted facts 
which are within the knowledge of every one interest- 
ed in the question. [p. 410, col. 1.] 

Where the public conduct of a public man is 
open toanimadversionand the writer who is comment- 
ing upon it makes imputations on his motives 
which arise fairly and legitimately out of his conduct, 
so that a Jury shall say that the criticisim was not 
only honest but also well-founded, an action is not 
maintainable. [p. 412, col. 1.] 

Campbell v. Spottiswoode, (1863) 3 D. & S. 769 
at pp. 776, 777; 32 L. J. Q. B. 185; 9 Jur. (N. s.) 
1069; 8 L. T. 201; 11 W. R. 56; 8 P. & F. 421, 122 
E. R. 288; 129 R. R. 552; Wason v. Walter, 3 Q. B. 78 
at p. £3; 8 B. & S. 671; 85 L. J. Q. B. 84 19 L. T. 
409; 17 W. R. 169, followed. 

The statement that  criticisim must be well- 
founded meaus no more than that a fair-minded 
man might upon those facts bona fide hold that 
opinion. [p. 412, cols. 1 & 2.] 

Walker v Hodgson, (1909) 1 K. B. 239 at p. 253; 
48 L. J. K. B. 193; 99 L. T. 903; Ramakrishna Pillai v. 
Karunakara Menon, 21 Ind, Cas, 625; 25 M. L. J. 476, 
followed. 

Where, therefore, at a time when a Railway strike 
was impending, an article appeared in the defend. 
ant’s newspaper imputing selfish motives to the 
plaintiff and accusing him of having fomented the 
strike and prevented a conference for the amicable 
settlement of the dispute, on a suit being brought 
to recover damages for libel: 
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' Held, that the article was intended as a comment ' 


on facts which were common knowledge and the 
writer was well-warranted in formiag and expressing 
the opinion that the plaintiff had endeavoured to 
stop AT conference and to foment the strike. [p. 412, 
col. 2. 

Appeal from the decree of the Hon’ble 
Mr. Justice Sankaran Nair, in the ordinary 
original civil jarisdiction, dated the 30th 


March 1914, in Civil Suit No. 119 of 
1913. f 
~ Messrs. C. P. Ramaswami Atyar and 


Duraiswami Aiyar, for the Appellant. 
- Messrs. Short and  Bewes & Co., for the 
Respondent. 

JUDGMENT.—This is an appeal against 
the judgment of Sankaran Nair, J., giving 
the plaintiff a decree for Rs. 3,000 as 
damages for an alleged libel published by 
the defendant, the Madras Times, concern- 
ing the,plaintif, The learned Judge held 
that the published matter was defamatory 
of the plaintiff, that the justification pleaded 
was not proved, and that the defendant 
was not protected by the plea of fair 
comment. It is with regard to this last 
point that this case has been mainly 
argued on appeal and it will, therefore, be 
as well to set out the passage in which 
the learned Judge may be 
directed himself as to the way in which this 
_plea was io be dealt with: “This‘rule of 
fair comment itself indicates its limitations. 
The defendant was only entitled to express 
his opinion on facts which are true.. His 
assertion of facts on which his comments 
are founded must be correct, for instauce, 
in this case he ‘must prove this statement 
that the plaintiff fomented the strike and 
tried to stop the conference. The plea of 
fair comment protects only what purports to 
be a comment on facts and not those state- 
ments of facts. 


“Nor was the defendant entitled to make 
any imputation on the plaintiff’s moral cha- 
racter unless he is prepared to justify it by 
proving it to be true. Imputation of sordid 
and dishonest motives has to be justified. 
The writer’s opinion must be shown to be 
well founded, and a correct inference from 
the facts commented on. For the decision 
in this case it is necessary to keep this 
in mind. If the defendant had truly set 
forth in the article what the plaintiff or the 
Society had done and then stated that such 
conduct shows him to be dishonest or 


said to have. 


mischievous or that it shows that he must 
have been aetuated by sordid motives, the 
defendant would be within his rights to 
make theimputation. He has only to prove, 
if it is denied, that the plaintiff has com- 
mitted the act alleged to have been done 
by him. The reason is that if the defendant's 
opinion is erroneous the article carries with ib 
the antidote, as it enables the reader to 
form his own conclusion. But if, without 
giving his reasons, he only says that the 
plaintiff has been actuated by sordid 
motives, then he has to prove the facts 
from whieh such inference might be reason- 
ably drawn. He has to prove in fact 
that the inference is correct. It is not 
enough for him to prove facts which might 
raise a suspicion, or plead that it was a 
conclusion which an honest person might 
arrive at; because he has already done the 
mischief. If the facts were capable of 
suggesting two inferences, he should have 
stated the facts on which his comment was 
based and the statement must ‘only appear 
as an expression of opinionon the facts. 
As stated by Lord <Atkinson in Dakhyl v. 
Labouchere (1), ‘A personal attack may 
form part of a fair comment upon given 
facts truly stated, if it will be warranted by 
thosef acts... Whether the personal attack in 
any given case can reasonably be inferred 
from the taly stated facts upon which it 
purports to bea comment...':See also Odgers 
on Libel, page 203, where he points ont that 
where the defendant only states a bare 
inference without the facts on which it 
was based, that inference will have to be 
treated as an allegation of fact which will 
have to be proved. It will not be treated 
as a comment." ^ 

Now with all respect it seems to me that the 
learned Judge has laid down the law applicable 
to the present case somewhat too strictly, In 
saying that the defendant’s assertion of facts 
on which his comments are founded must be 
correct and that he must prove that the 
plaintiff fomented the strike and tried to 
stop the conference, he does not appear to 
have sufficiently considered that though in 
form statements of facts, such statements 
may in the circumstances of the case 
amount to no more than comments, 


(1) (1908) 2 K. B. 325 at p. 329; 77 L. J. K. B. 728; 
96 L. T. 399; 23 T. L. R, 364. 
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Further, when the learned Judge says that 
to justify the imputation of motives, it is 
necessary that the defendant should set 
out in the article. all the facts upon which 
the imputations are founded, that I 
think is going too far. It is clear, as said 
by Kennedy, J., in a passage which has 
since been cited with approval, “that the 
defendant must not mis-state facts and then 
proceed to comment on facts so untruly 
stated.” But in the course of public discus- 
sions on matters of public interest proceeding 
in the press, from day to day, it would be 
obviously too much to expect that the 
writer in each article should set out all 
the facts upon which his comment is based, 
including admitted facts which are within 
the knowledge of every one interested in the 
question. That would be carrying the 
law. further than it has ever been carried, 
and. L do not think Dr. Blake Odgers 
intended to go to these lengths in the 
passage referred to by the learned Judge; 
such a view would not be consistent 
with -an earlier passage in his treatise in 
which he sets out what I believe to be the 
law: “Sometimes, however, it is difficult to 
distinguish an allegation of fact from an 
expression of opinion. It often depends on 
what is stated in the rest of the article. 
If .the defendant accurately states what 
some public man has really done, and then 
asserts that ‘such conduct is disgraceful,’ 
this is merely the expression df his opinion, 
his comment on the plaintiff’s conduct. So 
if- without setting tt out, he identifies -the 
conduct on which he comments by a clear 
reference. In either case, the defendant 
enables his readers tc judge for themselves 
how far his opinion is well founded, and, 
therefore, what would otherwise have 
been an allegation of fact becomes merely 
a:comment. Bot if he asserts that the 
_ plaintiff has been guilty of disgraceful 
conduct and does not state what that conduct 
was, this is an allegation of fact for which 
there is no defence but privilege or truth.” 
The distinction is well brought out in one 
of. the cases quoted by Dr. Odgers, O’Brien 
y. Marquis of Salisbury (2), which belongs 
to the same class of cases as the present 


(2),6 T. L, R. 183 at p. 197. 


case. Field, J., there laid down the law: 
as follows :— | 

"It seems to me—as indeed I suggested , 
during the argument-——that comment may. 
sometimes consist in the statement of a fact,. 
and may be held to be comment if the fact 
so stated appears to be a deduction or 
conclusion come to by the speaker from 
other facts stated or referred to by him, or. 
in the common knowledge of the person 
speaking and those to whom the words are 
addressed and from which his conclusion may 
be reasonably inferred. If a statement in 
words of a fact stands by itself naked, 
without reference, either expressed or under» 
stood, to other antecedent or surrounding 
circumstances notorious to the speaker and 
to those to whom the words are addressed, 
there would be little, if any, room for the 
inference that it was understood otherwise 
than asa bare statement of fact and then, 
if untrue, there would be no answer to the 
action but if, although stated as a fact, 
itis preceded or accompanied by such other 
facts, and it can be reasonably based upon 
them, the words may be reasonably regarded 
as comment, and comment only, and, if 
honest and fair, excusable; and whether 
it is to be regarded as fact or comment is 
a question for the Jury, to be determined. 
by them upon all the circumstances of the 
case,” and in the very case of Dakhylv. 
Labouchere (1), cited by the learned Judge, 
where the defendant in his paper had 
described the plaintiff as “a quack of the 
rankest species,” but had failed to prove 
it at the trial, the House of Lords set aside 
the verdict for £1,000 damages and 
ordered a new trial, because the Jury had 
not been directed to vonsider whether the 
statement did not exceed the limits of fair 
comment. 


To come now to the facts of the present 
case, the article in question was published 
during the course of a dispute between the 
Madras and Southern Maharatta Railway 
and its employees at a time when a strike 
was threatened but had not yet taken place. 
Sometime previously the plaintiff, who till 
then had no connection -with Railways, had 
become the salaried General Secretary of the 
Amalgamated Society of Railway Servants, 
India and Burma, Limited, which had its 
headquarters at Bombay. The bulk of the 
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Madras and Southern Maharatta workmen 
were admittedly subscribers* to the Associa- 
tion, which was designed to promote the 
interests of Railway servants in India and 


to ‘provide them with strike pay in 
the event of a strike being considered 
necessary. The plaintiff, in the course of the 


dispute, had come to Madras and had 
endeavoured to represent the men in the 
dispute with the Railway, an interference 
which the Railway refused to allow. On the 
10th April 1913 he delivered a speech at 
Royapuram, Exhibit XII, in the course of 
which he stated among other things that 
the Agent would not consent to his leading 
the deputation and to the fact that the men 
had in consequence refused to meet the 
Agent. Hesaid he was thoroughly in agree- 
ment with the men, and went on to suggest 
that the best solution of the difficulty would 
be to ask the Agent to receive a written 
petition which they could have written by 
any one they chose. 


On the 24th of April the Madras and 
Southern Maharatta Railway issued a state- 
ment, Exhibit VII, which was published in 
the press, in which they set out a telegram 
' which they had received from the plaintiff 
on the 22nd April in the following terms: 

Am directed by trustees to request you be 
good enough to grant definite reply to 
men’s petition before Jst May and to inform 
you that unless wages of traffic department 
are enhanced and  brakesman Rangasami 
re-instated a general strike willresult. Men 
have suffered for years and their formal 
petition has been in your hands since 10th 
instant.” On the afternoon of the 24th, the 
plaintiff delivered a speech to, the men, 
Exhibit XXV1, in which he said: “Lapse of 
time has proved that the Agent is unyielding 
and this fact, coupled with the overtlattempts 
by the officials to bring the Society into 
discredit, has forced the Society to support 
the members’ desire to strike if the Agent 

does not give a definite reply to their peti- 
tion before the 1st May 1913 and if the wages 
of the traffic department are not enhanced 

“and if brakesman Rangasami is not reinstat- 
ed.” The speaker then proceeded to urge 
ihe men to stand by the Association. 

It was on the following morning of the 
25th April that the defendants published the 
alleged libel in their paper. It was in the 


following terms: “Wisely conducted, it is 
possible that Trade Unions sometimes serve a 
useful purpose. When, however, they fall into 
the control of born agitators, like the Mr. 
Rogers who has lately been so prominent in 
connection with the Madras and Southern 
Maharatta Railway dispute, their influence 
becomes purely mischievous. Men of the 
same type who have no inherent sympathy for 
the class they mislead, but who turn agitators 
purely for what it brings them in the shape 
of money and notoriety—such men were onze 
fairly familiar as Trade Union Officials at 
home, but latterly, they have been the subjects 
of a general clearance. The real purpose 
of the attempt to foment a strike is fairly 
clear, ezz., to advertise the Trade Union, and 
particularly its Secretary. But what good 
has the agitation brought to the men? The 
conference called by the Agent was called 
on his own initiative. Why did Mr. Rogers 
try to stop it? For two reasons, the first 
being because it seemed likely to settle the 
men’s grievances which would have deprived 
the Society of its raison detre and secondly 
because this admirable accomplishment would 
have been brought about without Mr. Rogers 
being able subsequently to proclaim that 
‘alone I did it. The overweening egotisnr 
of the man has been made evident in his 
speeches, and we can only say that if the: 
men of the Madras and Southern Maharatta 
Railway allow themselves to be led into 
rash conduct by such a person they will com- 
mand little public sympathy. As a pretext 
for a strike, the case of the man Rangasami 
is the most trivial .we remember ecming 
across. The only possible explanation is 
that Mr. Rogers and his Society have come 
here tn use the Madras and Southern” 
Mahzratta employees for their own purpose." ~ 


We have next to determine as laid down by 
Field,J., upon all the circumstances of the case,. 
whether the several statements are to be 
cousidered as consisting of fact or comment, 
The question of the impending strike was one 
of great publie interest affecting not only the, 
Railway and its employees but also the whole’ 
publie of Madras and was such as to invite and 
justify the fullest and freeest discussion. The 
fact that the article began with a reference to:. 
the prominent part taken by the plaintiff in 
the dispute indicates to my mind that it was, 
intended as comment on facts, which were’ 
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common knowledge, and in view of the 
Speech of the 1Cth, Exhibit VII, which had 
been published in the paper, it seems to me 
that the writer of the article was well 
warranted in forming and expressing the 


opinion that the plaintiff had endeavoured to . 


stop the conference; and in view of the 
plaintiff’s telegram to the Agent of the 
22nd, Exhibit WII, which was then before 
the public, I think he was also well warranted 
in forming and expressing the opinion 
that the plaintiff was fomenting the strike, 
and that both these statements 
are covered by the plea of fair comment. As 
regards the other statements in the article, 
while the plaintiff, though previously un- 
connected with Railway work, was fully 
entitled to accept the well-paid post of 
Managing Secretary of this Association and 
as such to champion the interests of the 
servants of the Madras and Southern 
Maharatta Railway and to give them such 
advice as-he thought proper, it must also 
be borne in mind that in so doing, he 
necessarily made himself a public character 
exposed to public criticism and invited the 
fullest canvassing of his conduct and his 
aims in such matters as his advice to the 
men not to meet the Agent without him 
and to strike unless their demands were 
conceded. In & well-known passage in 
Wason v. Walter (3), Cockburn, ©. J., 
speaks of “the full liberty of public writers 
to comment on the conduct and motives of 
publie men,” and ‘in Campbell v. Spottiswoode 
(4), thesame learned Judge lays down that 
"where the public conduct of a public man 
is open to animadversion, and the writer, 
who is commenting upon it, makes imputa- 
tions on his motives which arise fairly and 
legitimately out of his conduct so thata 
Jury shall say that the criticism was not 
only honest, but alsa well founded, an 
action is not maintainable.’ And as I 
have already pointed out in Ramakrishna 
Pilla v. Karunakara Menon (5), where 
the more recent cases are collected, the 
statement that the criticism must be well 


(3) 4 Q. B. 73 at p. 93; 8 B. & S. 671; 88 D, J. Q. B. 
84; 19 L. T. 409; 17 W. R 169. 

(4) (1868) 3 B. & S. 769 at pp. 776, 777; 32 L.J. 
Q. B. 185; 9 Jur. (x. s.) 1069; 8 L. T. 201; 11 W.R, 
569; 3 F. & F. 421; 122 X. R. 288; 129°R. R. 552, 

t (5) 21 Ind. Cas. 625; 25 M. L. J, 476. ` 


founded has been held in Walker v. Hodgson 
(6) to mean *no more than that “a 
fair-minded man might upon those facts 
bona fide hold that opinion.” 

Applying these tests to the present case, 
I think the writer of the article was warrant- 
ed as a matter of comment in stating in 
effect that Mr. Rogers’ recent action in 
connection with the Railway dispute showed 
him to be a born agitator, if that is 
defamatory. The next sentences refer to 
the fact, which was well known, that Mr, 
Rogers had no connection with Railways 
until he joined the Association, and what 


- follows appears to me to amount to comment 


on Mr. Rogers’ action, which was well 
within the knowledge of the public, in 
advising the men notto meet the Agent in 
conference unless he was allowed to repre- 
sent them and in subsequently advising 
them to strike if their demands were not 
conceded. It is true that the article as a 
whole imputes to Mr. Rogers ‘that he was 
actuated by regard more for his own interests 
than for the interests of the men. This is a, 
stock accusation against all persons in the 
position of Mr. Rogers, and. may be paral- 
lelled by the equally hard things which are 
usually said of the employers on such 
occasions by those who sympathise with the 
men. Such ‘statements, so far as I know, 
have never been held actionable. Tha 
language, no ‘doubt, is strong; but if the 
writer believed that Mr. Rogers’ activities’ 
were mischievous, he was entitled to 
express himself forcibly with a view to dis- 
suading the men from following him and 
so averting a strike. In the result 1 cannot 
say thatthe bounds of fair comment have 
been exceeded and we must, therefore, reverse 
the decision of the learned. Judge and 
dismiss the suit with costs . throughout. The 


. money paid into Court will be paid out to the 


defendants. 
Pures, J.—I agree. 
Appeal allowed; Suit dismissed. 


(6) (1909) 1 K. B. 232 at p. 253; 78 L. J. K. B. 193; 
99 D. "T. 902. 
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PRIVY COUNCIL. 
- APPEAL FROM THE COURT oF EASTERN AFRICA. 
December 3, 1915. 
Present; —HEarl Loreburn, Viscount Haldane, 
' and Lord Wrenbury. 
ABDURAHIM HAJI ISMAIL MITHU— 
DEFENDANT—À PPELLANT 
l versus 

HALIMABAI—PLAINTIFF—HRESPONDENT. 

Memons—Cutchi Memons—Emigration to East Africa 
—Succession—Custom—Muhammadan Law — Principle. 
^, The Memons who have emigrated from Cutch in 
India to Mombasa in Hast Africa are governed in 
point of succession by Muhammadan Law rather than 
by custom. [p. 416, col. 1.] 

Semble.—At Mombasa in East Africa the succession 
to Muhammadans is in general governed by Muham- 
madan Law, although it is open to immigrants to prove 
that they have brought with them and preserved a 
custom establishing special law of succession. [p. 
414, col. 1.) 

Where a Hindu family migrate from one part of 
India to another, prima facie, they carry with them 
their personal law, and if they are alleged to have 
become subject to a new local custom, this new 
custom must be affirmatively proved to have been 
adopted, but when such a family emigrate to another 
country and being themselves Muhammadans, settle 
among Muhammadans, the presumption that they 
have accepted the law of the peopl» whom they have 
joined is one that should be much more readily made. 
In such a case all that has to be shown is that they 
have so acted as to raise the inference that they have 
cub themselves off from thoir old environments. 
[p. 414, col. 2.] 

In case of emigration of Memons from Outch in 
India to East Africa the analogy is that of a change 
of domicile on settling ina new country rather than 
the analogy of a change of custom on migration 
within India. [p. 414, col. 2.] 


Appeal from a judgment and decree of the 
Court of Appeal for Eastern Africa, dated 
March 6, 1914, reversing those of the High 
Court of East Africa at Mombasa, dated 
September 16, 1913. 


FACTS.—The facts of the case are suffici- 
ently set forth in their Lordships’ judgment. 
Sir E. Richards, K. C., and Mr. Austen 
Cartwell, for the Áppellant.—Among Memons 
the original and ordinary Law by which a 
succession ab intêsto was governed was, and 
had always been, the Hindu Law The pre- 
sumption would be that even at Mombasa 
they would be governed by the Hindu Law 
and could only be replaced by a special 
custom or usage modifying or rebutting this 
presumption. This custom must be ancient 
and invariable and established by clear and 
. unambiguous evidence. The onus of proving 
that the ‘parties were governed by the Mu- 
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hammadan Law was on the respondent and 
had not been discharged. 

Reference was made to Khoja and Memon’s 
case (1); Moosa Haji Joonas Noorani v. Haji 
Abdul Rahim Haji Hamed (2); Hirbai v. 
Gorbai (3) followed ir. Casswnbhoy Ahmedbhoy 
v. Hubibhoy and Rahtmbhoy (4); Soorendronath 
Roy v. Musammat Heeramonee Burmoneah 
(5); Abraham v. Abraham (6). 

The respondent did not appear. 

JUDGMENT. f 

Viscount Hatpane.—This is an appeal 
from a judgment of the Court of Appeal for 
Eastern Africa reversing a judgment of the 
High Court of Wast Africa at Mombasa. 
The question to be decided is whether the 
succession to the estate of one Haji Ismail 
Mithu, deceased, is governed, as the appel- 
lant, who is a son, claims, by Hindu Law, or 
whether such succession is governed by 
Muhammadan Law, as the respondent, who is 
the widow, asserts. This.question arose in 
an action brought by the respondent against 
the appellant claiming administration and a 
declaration that she was entitled, on the 
footing that Muhammadan Law applied, to an 
eighth of her husband’s estate. On the appel- 
lant’s contention the respondent, as widow 
of the deceased, became entitled to no more 
than maintenance. 

The deceased wasa merchant who had 
settled at Mombasa, and wasa member of 
the Indian sect known as Memons. Acscord- 
ing to the case as stated by the appellant’s 
Counsel, some 400 or 500 years ago the 

Luwanas,"a sect of Hindus located in 
Scinde, became converted to the Muhammadan 
faith and took the name of Memons. A 
century orso later they migrated to Cutch, 
where they settled. There were two migra- 
tions. Those who first migrated, and their de- 
scendants became known as Cutchee Memons, 
while those who migrated on the second 
occasion, and their descendants, were ealled 
Nassapooria Memons. Both sets of migrants 
held to religious tenets ard customs which 

(1) (1847) Perry, O. C. 110; 2 Morley's Dig. 432; 4 
Ind. Dec. (o. s ) 100 

(2) 30 B. 197; Bom. L. R. 447. 

(3) 12 B. H. C. R. 294. 

(4) 12 B. 280. 

(5) I2 M. I. A 81510 W. R. 85 (P. C.):1 B. L. R. 
26 (P. C.); 2 Suth. P. O. J. 147; 2 Sar. P. C. J. 372; 20 
E. R. 271. 


(6) 9 M. I. A. 195; 1 W. R. 1 (P. C); 1 Suth. P. C. 
J. 501; 2 Sar. P. C. J. 10; 19 E. R, 716, 


> 


414 


ABDURAHIM HAJI v. HALIMABAT. 


are common tothe Memon community, and 
for the purposes of the present appeal, the 
distinction between the two sets is immaterial. 

Upon their conversion to Muhammadanism 
the Memons did not adopt the Muhammadan 
Law as to suecession, but retained the Hindu 


. Law of succession asa customary law which 


remained binding upon the entire Memon 
community at Cutch. Over halfa century 
ago Memons began to migrate from Cutch to 
East Africa, and there are now, so it is 


- stated, at least a hundred Memon families at 


t 


‘Mombasa. 

The deceased’s father wasa Nassapooria 
Memon who about half a century ago, with 
-his wife and: children, including the deceased, 
migrated to Mombasa, where they settled. 
At Mombasa the succession to Muhammadans 
4s in general governed by Muhammadan Law, 
‘although it would probably be open to 
immigrants to prove that they have brought 
with them and preserved a custom establish- 
ing special law of succession. 

The action was tried before Hamilton, C.J. 
The appellant and respondent both called 
evidence. It was shown that in some cases, 


.of which eleven appear to have been fully n 


-proved, succession among the members of the 
‘Memon community at Mombasa had taken 
place according to Muhammadan Law. The 
only documentary evidence was also in 
accordance with this view. On the other 
hand oral evidence was given for the appel- 


„lant and accepted by the learned Judge who 


tried the case, which showed that in a few 
cases distribution in accordance with Hindu 
Law had taken place. It was also established 
that there had been a custom, or at least a 
practice, that ornaments given to a wife in 
her husband's life-time were allowed to 
remain with the widow only during her life 
or until re-marriage, a custom or practice 
more nearly resembling the rule which obtains 
among Hindus than any which regulates 
such cases among Muhammadans. Upon con- 
sideration of the evidence Hamilton, C. J., 
decided in favour of the appellant. He took 
the view that the burden of proof lay on 
the respondent to show that there was a 
Muhammadan custom which applied to the 
Memonsin Mombasa, that this custom was 


“ancient and invariable, and that it had, super- 


5a 


seded the custom which governed the Cutch 
-Memons in such cases before migration. 
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The Court of Appeal were of a different 
opinion. They held that Hamiltion, C. J., 
had, having regard to the facts as established, 


"wrongly stated the character of the burden 


of proof. They took the view that if the 
present respondent simply produced sufficient 
evidense to show that the custom of Hindu 
secession had ceased to be generally observed 
by the Memons in Mombasa, that was 
sufficient to entitle her to succeed, if the 


‘other side failed to bring forward sufficient 


evidence in answer. They commented on 
the indications, adverse to the present appel- 
lant, furnished by the documentary records, 


andon what they considered to be on the 


whole the preponderance in trustworthiness 
of the oral evidence against him. That on. 
certain occasions females should have been 
proved to have preferred maintenance toa 
share of a very small estate they regarded as 
in the circumstances inconclusive; nor was the 
special custom or practice as to oranaments 
enough to displace the presumption that the 
general rule was that of Muhammadan Law. 
Their Lordships are in agreement with 


‘the conclusions reached by the Court of 


"Appeal for Eastern Africa. It seems to 
them that the learned Judge who tried the 


.case misconceived what, having regard to 


the circumstances of the Memon migration to 
Mombasa, was the real question for the Judge 
who had.to try the case. 

Where a Hindu family migrate from one 
part of India to another, prima faice, they 
carry with them their personal law, and, if 
they are alleged to have become subject to a 
new local custom, this new custom must be 
affirmatively proved to have been adopted, 
but when such a family emigrate to another 
country, and, being themselves Muhammadans 
settle among Muhammadans, the presumption 
that they have accepted the law of the people 
whom they have joined seems. to their 
Lordships to be one that should be much more 
readily made. All that has to be shown is 
that they have so acted as to raise the in- 
ference that they have cut themselves off from 
their old environments. The analogy is that 
of a change of domicile on settling na new 
country rather than the analogy of a change 
of custom on migration within India. The 
question is simply one of the proper infer- 
ence to be drawn from the circumstances. In 
the present çase itis to he observed that it 
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does not appear that the Mergons in Mombasa 
have at any time established any distinctive 
political or social organisation for themselves. 
-Such organisation as has heen formed 
appears to have been formed mainly, 
“af not entirely, for purposes of 
worship. There seems to be no sufficient 
reason in what has been brought before the 
Courts in this case for regarding the Memons 
who have emigrated from Cutch to Mombasa 
as other than a number of individual Mu- 


hammadans who have settled down among 8 ` 


‘people whoare of their own religion. It 
‘does not appear that these Memons have ever 
‘as a body claimed to be outside the system of 
: Jaw which naturally follows from that religion, 
and so prevails among the Muhammadans at 
Mombasa. Their Lordships have examined 
the oral evidence brought forward on bebalf 
of the appellant. It relates to very small 
estates and is of an inconclusive character. 
There is lacking in it Indication of intention 
to adsert a principle. A good deal of the 
evidence for the respondent is open ‘to the 
same observation. But several of the 
-documentary records distinctly support the 
contention that some at least of the Memon 
‘families had treated themselvesas governed 
-in point of succession by Muhammadan Law, 
and the balance of the oral testimony appears 
to be onthis side. Under these circumstances 
their Lordships think that the presumption 
which arises from the facts proved, and the 
_ weight of evidence, are both in favour of the 
“conclusion reached by the Court of Appeal. 
They will, therefore, humbly advise His 
“Majesty that this appeal should be dismissed. 


Appeal dismissed. 


Solicitors for the Messrs. 


“Harrison, Powle & Tulk, 


Appellant: 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve PeTITION No. 274 or 1914-15 or 
BARABANKI DISTRICT. 

July 22, 1915. 

Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
` Khan Bahudur Mir BUNYAD HUSAIN= 
APPELLANT 
VErSUS 
RAM SAHAI SINGH AND OTHERS— ' 


RESPONDENTS. 
Oudh Rent Act (XXII of 1886), s. 88—Enhance- 


. meni of rent, suit for — Land held by way of kabzadari 


at low rent—Nature of tenure. 

Ina suit between the parties, it was held by a 
Sottlement Officer that the respondents were enfitled 
to hold the land in question by way of kabzadari 
at the former low rent of Rs. 29 and odd: 

Held, that those rights were not rights of occu. 
pancy under section 5 of the Rent Act and that tho 


-rent was liable to enhancement under section 33 of 


the Rent Act. [p. 416, col. }.] 

Azim Ali Khan v. Shankar Singh, Selected Decision 
No. 3 of 1898; Baldeo Bakhsh Singh v. Chaudhrain 
Sahib-wn-nisa, Selected Decision No. 11 of 1912; 
Bindha Singh v. Sammat Ilahi Khanam, Selected De- 
cision No. 28 of 1892, considered. 

Second appeal from the order of the 
Commissioner of Fyzabad Division, dated: the 
5th January 1915, confirming that of 
the Assistant Collector of Barabanki Dis- 
trict in a case of enhancement of ‘rent 


-under section 108 (8) of Act XXII of 
.1886, ; 


JUDGMENT. 


Horus, S. M.—(July 22nd, 1915.)—I have 
examined the Settlement decision and decree 
under which the appellant holds part of the 
land in suit in the present appeal. As rə- 
gards the other part of the land in suit, the 
respondent’s case is that the appellant ad. 
mitted it was held under a similar decree. The 
appellant’s Pleader says he does not know. 
The appellant has not shown under what terms 
the other land was held if it was not held 
‘under a similar deeree. Before the Settle- 
ment Court there was a claim to sir. It was 
found that the claimants were former pro- 
prietors who had parted their proprietary 
rights aud retained land, which was formerly 
their sir, at what is called a low rent (naram 
lagan). It was decided that they should 
hold this land by way of kabzadari, being “a 
right something between sir and kabzadarz”, 
at the former low rent of Rs. 29-11-6 on 
similar terms to the land mentioned in Fi- 
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ancial Commissioner's Selected Decision No. 
6 of 1870. Itis clear then that the rights 
of occupancy which were decreed were not 
rights of occupancy corresponding to those 


under section 5 of the present Rent Act. . 


Under Azim Ali Khan v. Shankar Singh 
(1) the operation of section 33 is not confined 
to tenants with a right of occupancy under 
section 5. 


Two other Selected Decisions are'in point. 
The first is Baldeo Bakhsh Singh v. Chaudh- 


rain Sahib-un-nisa (2), in which it was- 


held that the word kabzadari did not neces- 
-sarily mean occupancy rights. The circum- 
stances of the particular case were examined, 
and it was found that the decree was for 
.kabzadart with rights of inheritance, not al a 
rent fixed at 123 per cent. below the rates 
paid by statutory tenants of the same clause 
: but at the old rent, as in the present case. 
But it also appeared that it was held that a 
previous proceeding in which the rent of the 
predecessor-in-interest had been  enlianced 
was najatz and that only the rent mukar'ara 
shahi was payable. This was held to be a decree 
that the claimant was entitled to hold at a 
fixed rent only re-adjustable under section 79 
of the Land Revenue Act at Settlement. 
Bindha Singh v. Sammat Ilahi Khanam (8) 
also discussed the particular facts of the case, 
in which the right,was beld to be an under- 
proprietary right. Now, in the present case, 
it is true that a definite rent was fixed with- 
out any reference to the rent of a statutory 
tenant, and it is true that it was stated to be 
a low rent, but there is no indication whatever 
that it was intended that any permanency 
was intended, as in the other case referred to. 
I see no reason, then, why the present case 
should be differentiated in respect of the 
fixity of the rent from that of a right cf a 
tenant with a right of occupancy under sec- 
tion 5, and why section 33 should not be 
^applied. I would, therefore, set aside the 
‘orders of the lower Courts and direct that the 
suit be tried under section 33. In the circum- 
. Stances parties will bear their own costs in all 
the Courts so far. : 
CAMPBELL, J. M.— I agree. 


Appeal allowed. 
1) Selected Decision No. 3 of 1893.. 
2) Selected Decision No. 11 of 1912. 
(8) Selected Decision No. 23 of 1892. 
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MADRAS HIGH COURT. 

Civit Appga No. 79 or 1909. 
November 9, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 

and Mr. Justice Seshagiri Aiyar.: ~ 
LAKSHUMANAN CHETTIAR AND OTBERS 
— PLAINTIFF3— A PPELLANTS 
versus 
BOMMACHI NAICKER AND'OTHERS— 


DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 2 (d)— Consideration 
—Abstention from taking legal proceedings, whether 
sufficient consideration. 

Where at the instance ofa debtor, a creditor 
abstains from taking legal proceedings against an 
estate which is likely to come into the hands of the 
former on a future dato, that is sufficient consider- 
ation for a promise to pay a debt due to the latter 
under section 2 (d) of the Contract Act. [p. 418, 
col. 2; p. 416, col. 2.] 

Oldershaw v King, 2 H. & N. 517; 27 L, J. Ex. 1908 
Jur. (N. s.) 1152; 5 W. R. 753; 115 R. R. 673, followed. 

Sivasubramania Naicker v Krishnanunal, 18 M. 287; 
Ramasami Naick v. Ramasami Chetti, 80 M. 255; 
17 M. L. J. 201; 2 M. L. T. 167, referred to. 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Madura, in Original Suit No. 77 of 1908. 

Messrs. S. Srintvassa Altyangar and 0, 
Krishnamachartar, for the Appellants. . 

Messrs. M. O. Parthusaradhy Aiyangar 
and S. Gopalasami Avyangar, for the Respond- 
ents. 


JUDGMENT. 


Wats, C.J —The main question argued 
before usin this appeal is as to whether 
ihe deed, Exhibit A, is without considera- 
tion in so far as it .imposes a personal 
liability upon the 5th defendant, who was 
then in the line of succession and subsequently 
in 1905 succeeded to the cemdnduri of 
Ammayanaickanoor. The peculiar tenure of 
the zemindart was established in Sirasub- 
ramania Naicker v. Krishnammal (1) and 
the inability of the reversioners to mortgage 
their chance of succession in Ramasami 
Naik v. Ramasam? Chetti (9), subsequently 
to the date of the plaint mortgage. Under 
the decision in Strasubramania Naicker v. 
Krisknammal (1) each zemindar takes a 
life-estate and as pointed out in Ramasamt 
Naik v. Ramasami  Cheltt (2), this fact 
creates considerable difficulties in the way 


(1) 18 M. 287, 
(2) 30M. 255; 17 M. L. J 201; 2 M, l. T. 167, 
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of mortgaging the zemindart. In that 
case - it was held thatthe mortgage executed. 
by the present 5th defendant and other 
reversioners was not binding on him after 
he succeeded to the zemzndari but that he 
was bound by the personal covenant to pay. 
after he succeeded and that the covenant 
had been specially inserted to meet the 
difficulties in the way of enforcing creditors’ 
claims against the zeméndari which arose in 
consequence of the decision in Sivasubramania 
Naicker v. Krishnammal (1), owing to the 
fact that at the date of that decisionand 
for some time afterwards the holder of 
the zemindari was not liable for the debt 
which it was sougbt to recover. That 
case arose out of a consent in Original 
Suit: No. 43 of 1894 which was brought 
upon another mortgage andito which the 
present 5th defendant was a party, whereas 
the present claim arose out of a mortgage 
of other properties not included in the 
zemindart which was the subject of 
Original Suit No. 88 of 1893, in which the 
present 5th defendant was impleaded as 
the 6th defendant and in which it was 
sought to recover the amount due under 
the mortgage by sale of the mortgaged 
properties and also on the liability of the 
zemindart. The defendants Nos. 3 to 6 in that 
suit. were ex parte and the contesting 
defendantsNos.1 and 2 entered into a ra inama; 
by which it was provided that the amount 
due should be paid by defendants Nos. 1 and 2 
in 12 months with compound interest and 
that the mortgaged properties and the 
- zemindart should be held liable therefor 
and that if the zemindari should come into 
the possession of defendants Nos. 1 to 6, each of 
those defendants should pay this amount 
on getting possession of the  zemindari 
from out of the income, and that in 
default - the ‘plaintiff should recover the 
same by means of a precept of the Court. 
The reason for and effect of similar 
provisions were considered in Ramasamd 
Naick v. Ramasam: Chetti (2). The decree 
which was drawn up on this razinama 
provided -that the mortgage debt should 
be paid by the defendants Nos. 1 and 2 and 
that the mortgaged properties and - the 
zêmindari and the assets of the fathers of 
defendants Nos. 1 to 5 should be liable and 
that if the Ist or 2nd defendant should 


succeed to the zamindari, he should “pay at- 


27 


once the decree-debt from the income of 
the zemznda:? and that in default the 
plaintiff should proceed to recover it by 
process of Court and that the defend- 
ant (the 5th defendant here and the 
present zemindar) should be exempted from 
liability for the decree-debt. Thus effect 
was not given in the decree to the 
provisions of the razinama as to defendants 
Nos. 3 to 6 being liable if the zemZndavi 
should come into their possession, probably 
because they were ex parte and their 
consent had not been obtained. 

A year later, on 29th January 1895, the 
plaintiff put ina petition for execution by: 
sale of the mortgaged properties and for the 
appointment of a Receiver of the zemindaré, 
and on J9th August 1895 the 6th defendant, 
5th defendant here, putin a counter-petition 
pleading that he had been exempted 
from liability and that he was nota party 
to the mortgage sued on and opposing 
the appointment of a Receiver. 

On 27th August 1895 the appointment of a 
Receiver was postponed by consent until 18th 
July and when on 9th August 1895 anorder 
was passed appointing a Receiver, it was men- 
tioned in the order that the defendants Nos. 1. 
and 6 had promised to pay Rs. 5,000 before that 
date and that the plaintiff had undertaken not 
to press for the appointment of the Receiver 
if they did so. At this time the Ist 
defendant Siva Subramania had succeeded 
to the zemindart and the present 5th de- 
fendant was apparently the next in succes- 
sion, m 
Subsequently the Ist, 2nd and 5th defend- 
ants in this suit executed two documents, 
Exhibits E and El, on 10th March 1897 and 
a third document on 26th November 1897, 
Exhibit E2. Exhibit E recited that certain 
villages of the zem?indari had been sold for 
the decree-debts due under Original Suits 
Nos. 34 of 1824, 43 of 1894 and 33 of 1898 
(the decree now in question) and provided that ~ 
these villages should be reconveyed to the 1st 
defendant for Rs. 30,000 subject to the said 
mortgages, and hy pothecated the zemindart for 
this amount. Exhibit El of the same date 
recited that the decree holders in the threa 
suits first mentioned had-advanced Rs. 75,000 
to the Ist defendant to enable him to 
give security to get possession of the zemin- 
dart pending the appeal to the Privy Coun- 
cil from -the decision -in Stvasybramania 
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Naicker v. Krishnammal (1) and had usu- 
fructuarily mortgaged the zemindari to them 
for this amount providing that any balance 
should go in reduction of those decree-debis. 

On 27th October 1897, as appears from 
Exhibit E2, the appealto the Privy Coun- 
eil was compromised and by that document, 
Exhibit E2, dated 26th November 1897, Siva- 
subramania, the then zamindar, and the pre- 
sent 5th defendant and others executed in 
favour of the plaintiffs and other creditors 
a further usufructuary mortgage for a fresh 
advance of Rs. 20,000 in conneetion with 
the compromise. Thisdeed to which the 5th 
defendant was & party expressly provided 
that the zemindari was liable for the decree- 
debt under Original Suit No. 33 of 1893, 
by which it will be remembered the present 
5th defendant had been exonerated from the 
debt. 

Tt would appear from the recitals in the 
execution petition of 1899, Exhibit D series, 
that nothing was done on the order appoint- 
ing a Receiver in August 1895, and it was 
alleged for the defendant that in March 1896 
an arrangement was come to under which 
the three decree-holders divided proportion- 
ately the net collections of the zemindari 
without bringing the property to sale and 
that this agreement had been acted on until 
tbe presentation of the further execution 
petition in 1899. 


' It was apparently in this state of things 
that the creditors considered it desirable to 
get the 5th defendant, who as 6th defendant 
had been exonerated by the decree in Original 
Suit No. 38 of 1898, to undertake the liability 
to pay in the event of his succeeding to 
the zeminduri, as was provided in the razinama 
itself though not in the decree and it was 
apparently for that purpose Exhibit A, the 
document now sued on, was executed by the 
5th defendant on the 93h January 1898. 
As already mentioned the 5th defendant 
in Exhibit E2 had already confirmed hypo- 
thecation of the zemindarz for the decree- 
debt but he had not entered into a personal 
covenant to pay on succeeding to the 
zemindart, such as had been given by de- 
fendants Nos. 1 and 2 under the compromise 
decree. 

There were legal difficulties in the way 
of bringing the whole zeméndari to sale, and 
both the creditors and the family appear to 
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have been anxious to avoid doing this by 
making the successive heirs liable to pay as 
from the date of succeeding to the zemin- 
dart. In 1898 it had not been decided that 
the 5th defendant's mortgage of his interest 
under Exhibit E2 was not binding on him. 


It has now to be considered whether the 
consideration recited in Exhibit A is suffi. 
cient. Under section 2 (d) of the Indian 
Contract Act there is consideration when, 
at the desire of the promisor, the promisee 
has done or abstained from doing something 
as well as when he does or abstains from 
doing something, or promises to do orab- 
stains from doing something. Exhibit A 
after reciting that the amount payable un- 
der the decree in Original Suit No. 83 of 
1893 upto date was Rs. 28,212-1-4 proceeds, 
“Inasmuch as you paid the said amount for 
the benefit of the said zeméndari without 
discount and rendered assistance at the pro- 
per time, and as we are liable to discharge 
the obligation if we succeed to the zemindari, 
we agree that either of us who atany time 
orin any manner obtains the zemindari, 
should pay that amount with interest as 
provided in the instrument.” Although it 
may not appear that the assistance referred 
to was rendered at the desire of the promi- 
sor so as to make it good past consideration 
under the section, the reference to the pro- 
misor’s liability to pay is, I think, sufficient 
to raise an inference that the real consider- 
ation for the promise to pay with interest 
at the stipulated rate was forbearance on 
the part of the creditors to take further 
proceedings against the zemindart and as the 
decree-holders did abstain for some time 
taking further proceedings that would, I 
think, be sufficient consideration. Oldershaw 
v. King (8). With reference to the conten- 
ticn that the promisor had been exempted 
from liability by the decree in Original Suit 
No. 33 of 1893, it appears sufficient to point 
out that by Exhibit E2 he had purported 
to charge his interest in the zemindari when 
he should succeed to it with the decree 
amount, and it was not then decided that 
such a charge was void as the transfer of 
an expectancy; and it was to the interest of 
the promisor that the decree-holder should 


(3) 2 H. & N. 617; 27 L. J. Ex. 120; 3 Jur. (xN. s.) 
1152; 5 W. R. 753; 115 R. R. 673, 
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not feel obliged to take proceedings at once 
_ for the enforcement of his security. 

Further, the recital as to the promisor's 
liability for Rs. 28,212-1-4 is followed by 
the recital of a further advance tc the 
promisors of Rs. 29,000 and there is a 
stipulation that it is to carry compound 
interest at Re. 1-4 per cent. per mensem, 
and Ido not see,why this further advance 


should not itself be treated as sufficient con- i 


sideration for the whole promise and indeed 
it appears to me to form part of the consider- 
ation for the whole agreement recited in the 
document. Although following Zamasami 
Naick v. Ramasami Chetti (9) we hold 
_ Exhibit A was void as a mortgage by the 5th 
defendant of his reversionary interest, the 
covenant to pay is enforceable and. we must 
reverse the judgment of the Subordinate 
Court so far as the 5th defendant is con- 
cerned and remand the case on the question 
of the amount due by the 5th defendant in 
the Exhibit A. Costs incurred upto date to 
abide. The appeal:as regards the other 
defendants is dismissed without costs. 
SsSHAGIRI.ÁIYAR, J.—I agree. The Subor- 
dinate Judge has not applied his mind to the 
real point arising in this case. The reason for 
the 5th defendant undertaking liability was 
because the plaintiff saved the zemzndari for 
the family. This is referred to in Exhibit A. 
It was on that account that the 5th defend- 
ant who had only a presumptive title agreed 
to mortgage his expectancy and stipulated 
for exemption from personal liability Now 


that this expectancy is out of the reach of the’ 


creditor, the question is whether Exhibit A 
. ereates no liability on him. The exemption 
from personal liability only means that he is 
not to be arrested in execution. His move- 
able properties other than the zeméndari also 
are exempt from attachment. Nonetheless 
Iam of opinion that any income which may 
accrue to him from the zemindari is liable, 
although as a result of the decided cases, no 
charge -is created on the zemindart or its 
income. 


On the question of consideration, I would 
have preferred to send the case down for a 
revised finding as the lower Court has not 
dealt with it properly. It was suggested by 
Mr. Parthasaradhy Aiyangar that there was 
a failure of consideration; but this was not 
pleaded in the suit. 
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Under these oiroum- 
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stances, I agree that the case should be dis- 
posed of on the materials placed before us. 
The consideration for the promise, in my 
opinion, is that the zemindart to which the 
Ist defendant had a prospective right of 
succession was saved by the act of the plaint- 
iff. I agree in the order proposed by the 
learned Chief Justice. 


Appeal allowed; Case remanded. 


PRIVY COUNCIL, 
APPEAL FROM THE Lower Burma Cnuigr Court. 
December 16, 1915. 
Present:—Viscount Haldane (Lord 
Chancellor), Lord Wrenbury, Sir John Edge 
and Mr. Ameer Ali. i 
Tu» BANK or BENGAL—PLAINTIFFS 
—APPELLANTS 
versus 


RAMANATHAN CHETTY AND OTHERS— 


Deranpants— RESPONDENTS. 

Principal and agent—Money-lending — business— 
Chetty — firm—Power-of-attorney, construcvion — of— 
Principal pledging credit, power of —Principal, liability 
of —Practice. ‘ 7 

The defendant who carried on the business of 
banker and money-lender in Rangoon appointed 
one Ras his attorney for the general management of 
his said business and empowered him “to transact, 
conduct, and manage all and every or any of the 
affairs, concerns, matters and things” in which the 
defendant was "in any wise interested and concerned 
and for that purpose to use orsign” his name and 
“to borrow money from any Bank or Banks, firm’ 
or firms, persom or persons, either with or without 
pledge of securities for moneys advanced to various 
persons.” R pledged the firm’s credit with the plaint- 
iff bank to enable one E to have a cash credit account | 
opened in his name, Æ drew considerable sums of 
money on the cash credit account thus opened and 
thereafter became insolvent and his assets vested in 
the Official Assignee. The plaintiff bank sued the 
defendant for the amount duefrom E. The defendant 
denied R’s authority to enter into the transaction so 
as to bind his firm: 

Held, that the agent’s authority to enter into trans. 
actions of the nature in dispute was to be found in 
the power-of-attorney itself by necessary implication 
from the nature of the business with the general 
management of which the agent was entrusted, in- 
asmuch as without such authority it was hardly 
possible to carry on the business of a money-lender 
and financier. tp 422, col. 2.] 

Bryant v. La Banque du Peuple, (1893) A. CO. 170 
at p. 177; 62 L. J. P, C. 68; 1 R. 336; 68 L. T. 546; 
41 W. R. 600, applied. 

Held, also, that the mere fact that the principal 
did not receive any benefit did not rid him of his 
liability [p. 428, col, 1.] | 
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Among Chetty money-lending firms it is the practice, 


for &n agent to pledge the credit of his principal to 
.sdGure afi advdncé to a bbrtoier. [p. 422, col. 2; 
p: 423, col. J.) 

Appéal from a-judgment and decree of the 
Tower Burma Chief Court on its Appellate 
Sidé, dated March 26, 1914, reported as 23 
Ind. Gas. 516; reversing thise of the samé 
Court on its Original Side, dated August 16; 
1912. 

FACTS of thé ease’ are sufficiently 
set forth in their Lordships’ judgment. 

Sir E. Richards, Ki C, and Mr. Coléman, 
for the Appellants.—The respondents were 
clearly liable on the contract of guarantee. 
The &genb had power to éndorse the pro- 
inissory note and execute thé guarantee 
agreement. He need not have had express 
powéf to actin that way. It was sufficient 
if he could not carry on his duties without 
buch powers. In other words, he might have 
had the power by ‘necessary implication. 
The frm was a money:lending firm and, 
therefore; guaraunteeing loans and overdrafts 
would fall within the scope of its business. 
The presunipbión by the tion-production of 
thé àccoünt bnóks after due notice was that 
tlie said agent had acted on moře than one 
ceeasion ad a guarantor and his action was 
ratified by the firm. 
held out théif àgénts as having authority to 
entàP into guarantees and ratified their 
aċbioü in so doing. 

+ Referenté was made to Bryant v. La 
Banque du Peupl: (1); Indian Evidenée Act, 
sáction 114; Indian Contract Act, section 

187; Presidency Banks Act, XI of 1876, 
Chapter B, section 36 (a) (6), amerided by Acb 
I of 1907, section 37, clause (e). 

Mi, Newbolt; K. U., and Mr. Sanders, for 
the Respondents._‘The respondents rever 
aübhóoriBed Chéckalingam by the poweir-of: 
altorney or otherwise to entet into the 
güihrantée on behalf of Ebrahim. There was 
no evidence on record that guaranteeing ac- 
counts fell within the scope of á Chetty 
miónày.lendér atid éven then such évidencé 
would not have beén Admissible. There was 
no evidence that Chockalingam ever gave a 
gü&rünt&e for any other person thaï Ebrahim 
or that the respondents knéi that the agónt 


aforesaid evér gave à guarantée for any. 


debtor or subsequently ratified the same. 


(i) (i898) A. C. 170 at p. 177; 2 L.J. P. C. 68; 1 
_ R, 338; 68 L, T. 545; 41 W.R. 600, 


s 
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In fact the respondents ` 


. 865; 84 lj, T: 112, 
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Reference was made to Jacobs v. Morris (2)? 
Jacobs v. Morris (3); Bryant v. La Baüqué 
du Peuple (1. 

No reply. 

JUDGMENT. 

MR. ÀAxEER ALI.— This is an Appeal from: 
the Chief Court of Lower Burma, and the: 
sole question for determination is whethét. 
the agént in Rangoon of the original defend:: 
ant to thé action, Latehmanan Chetty, sineé 
deceiséd, now represented by the responds 
ents, had authortity to enter into the 
transaction with the plaintiff Bank on thà: 
Basis of which it seeks to enforee the’ present 
dlàim against the principal. 

Lutéhmanan Chetty was a nativa of | 
Madras, and ordinarily resided there; He: 
belonged to the well-known Chetty money: 
lending caste, and had a large and apparently: 
lucrative money-lending büsiness in Rangoon,- 
which he- carried on by agents, undér they 
name and style of “Ana Ronna Laina,” or 
shortly “A. R. L. Chetty.” . Previous to 
1904 he had two partners, but after the death 
of one and the retirement of the obher id) 
that year, he was the sole owner of thé 
business: i 


By à power-of-attorney, dated the 24th of 
October 1904, he appointed oüe Raniaswamy 
Chetty, describad in the docütüent as “ab 
présént of Rangoon,” as his attorney ander 

“the style or firm of Ana Roona Laiiia of 

A. R. L. Ramaswamy Chetty.” On thë 15th 
of May 1905, Ramaswamy, by the power 
reserved to him in his appointmient, stb» 
stituted in his place one Chockalingam 
Chetty "ás the attorney ànd agent” of the 
defendant. And since his appointmert' 
Ohoékalingam admittedly has managed tha - 
entire money-lending business of the defènd- 
ané’s firra in Rangoon. 


Thé transaction which forms the basis "a 


thé presènt claim was entered into in May 
1908. Itappears that about this tims ona 
Hassuni (or Hashim) Ebrahiin, with whom" 
Chockalingam had previous dealings and wha : 
was evidently a constituent of the frm,- 
applied to him for financial assistance. He 
acceded to the request, and the arrangement 
that was come to between them was iü 


substance this, that Chockalingam should 
(È) (1902) 1 Ch 816; 71 I. J. Oh. 363; 60 W. R, 
371; 86 L. T. 275; 18 T. D. R. 334. 
(3) (1901) 1 Ch. 231; 70 L. J, Ch. 153; 49 W. Be? 
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pledge the firm's credit with the plaintiff 
“Bank to enable Ebrahim to dave a cash credit 
&ceouunt opened in his name and obtain from 
the Bank advances not exceeding in the 
aggregate Rs. 50,000, and that to secure the 
due re-payment of this amount with interest 
thereon he should execute a promissory note 
in favour of the defendant’s firm which 
Chockalingam on his side should endorse over 
to the Bank. 

It is to be observed in this connection that 

under the provisions of the Presidency Banks 
Act [XI of 1876, section 37, clause (e)], the 
bank is precluded from opening cash credits 
on the security of any negotiable instrument 
of :— 
“any individual or partnership firm . . . 
which does not carry on it the several res- 
ponsibilities of at least two persons or firms 
unconnected with each other in general 
partnership.” 

Jt was in view of this prcvision of the law, 
and the practice of the Bank in conformity 
therewith, that the promissory note for 
Rs. 50,000, bearing the usual Bank rate of 
interest, was executed on the 23rd May 1908, 
by Ebrahim in favour of “A. R. L. Chocka- 
lingam Chetty,” the name under which the 
defendant's firm admittedly carried on busi- 
ness in Rangoon. This note was endorsed 
over by Chockalingam to the Bank. Thus 
both Ebrahim and the Chetty Srm became 
severally liable on the note, one as the drawer, 
the other as the endorser, for advances 
to Ebrahim on his cash credit account. 

At the same time and on the same date 
Chockalingam gave to the plaintiff Bank a 
letter of guarantee on behalf of his firm. 
It stated the nature of the transaction and 
the character of the obligation ündertaken 
by the Chetty firm in these terms:— 


“In consideration of the Bank of Bengal 
having agreed at oar request t» grant to 
Hassum Ebrahim (who is hereinafter refer- 
red to as the borrower) accommodation by 
way of cash credit to such an amount from 
time to time as the Bank in its discretion 
shall think proper upon condition that such 
cash credit shall to the extent of Rs. £0,000 
and interest be secured by the pro- 
missory note hereinafter mentioned we the 
undersigned A, R. L. Chockalingam Chetty 
(guarantor) have delivered to the Bank of 
Bengal a promissory note dated 22rd May 
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1908 for Rs. 50,000 and interest payable 
on demand made by the said borrower in 
favour of us and endorsed by us to the said 
Bank or order (the said promissory note 
being intended as a guarantee to the extent 
of Rs. 50,000 and interest of the balance 
from time to time due to the said Bank 
from the said borrower on account of the 
said cash credit) on the understanding that 
the Bank shall be atliberty to take steps 
to enforce payment of the said promissory 
note at any time after notice in writing 
demanding payment thereof posted io us at 
our usual or last known address and default 
being made in payment for three days after 
the posting of such notice.” 

Ebrahim appears to have drawn consider: 
able sums of money on the cash credit aCe 
count thus opened. He was adjudicated an 
insolvent shortly after, and his assets yested 
in the Official Assignee. He himself is said 
to have absconded. 


The plaintiff Bank thereupon called upon 
the defendant to pay the amount due from 
Ebrahim, and on his failure to do so, brought 
the present action in the Chief Court of 
Lower Burma in its original civil jurisdies 
tion. The defence to the action in the main 
is the denial of authority on the part of 
Chockalingam to enter into the transaction 
sa as to bind the defendant's firm. 

The case was at first heard ex parte, owing 
te the default of the defendant to enter 
appearance, but the ez part: decree was set 
aside, and the suit came on for trial as a 
contentious cause on the 17th January 1912, 
before Ormond, J., who framed the issues 
and took part of the evidence. Jt was 
heard subsequently by Robinson, J. The 
defendant, besides putting in the power- 
of-attorney and the instrument substituting 
Chocaklingam in place of Ramaswamy, 
adduced no evidence; and Robinson, J., held 
in substance that, although there was no 
express authority to the agent to enter into a 
transaction of this nature, the defendant sub- 
sequently ratified and confirmed the act, and 
was, therefcre, clearly liable. He accordingly 
decreed the plaintiffs’ claim. The Appellate 
Court did not agree with this view. The 
Tearned Judges further considered that if 
guaranteeing the loans of others was to be 
regarded as “a necessary incident of the 
business, it would not be so much & 
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money-lending business as an insurance 
business.” 

They accordingly dismissed the suit. 

In their Lordships’ opinion this judgment 
cannot be supported. The learned Judges 
seem to have missed the real point at issue. 
They do not appear to have correctly appre- 
hended the character and extent of the 
‘powers entrusted to the agent, or the nature 
of the business which he conducted and 
managed on behalf of the defendant in 
Rangoon. 

Their Lordships desire to refer shortly 
to the principal provisions of the power 
directly bearing on the question raised in 
the case. After setting out that he was 
formerly carrying on the business of 
“bankers and moneylenders in Rangoon” 
in co-partnership with two other persons, 
and that owing to the death of one 
partner and the retirement of the other, 
he was then "solely carrying on the 
same business" under the style of A. R. 
L. Chetty, and that he was desirous of ap- 
pointing Ramaswamy Chetty as his attorney 
for the general management of his said 
business, the defendant (Lutchmanan Chetty) 
proceeds to state the duties with which he 
charges the agent and the powers he entrusts 
him with:— 

“To transact, conduct, and manage all and 
evéry or any of the affairs, concerns, matters, 
and things in which I, the said L. A. R. L. 
Lutchmanan Chetty, now am or hereafter 
may be in any wise interested and concerned, 
and for that purpose to use or sign my name 
to all and every or any documentsordocument 
writings or writing whatsoever. To borrow 
money from any Bank or Banks, firm or 
firms, person or persons, either with or 
without pledge of securities for moneys 
advanced to various persons." 


The authority to borrow is given inexplicit 
and the broadest terms, “either with or 
without pledge of the securities” lodged 
with the agent by constituents for moneys 
advanced to them. 





The power then goes on to declare: 
66 . 

To make draw sign accept endorse nego- 
tiate and transfer all and every orany bills of 
exchange promissory notes hundis cheques 
drafts bills of lading and all and every other 
negotiable securities whatsoever to which my 
signature or endorsement may be required or 
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which my said ajtorney may in his absolute 
discretion think fit, to make draw sign accept 
endorse negotiate and transfer in my name 
and on my behalf,” 


It is to be borne in mind that the defend- 
ant’s Lusiness was a general money-lending 
business, in the course of which he financed 
both Chetties and non-Chetties. The agent 
had express authority to borrow. For what 
purpose? To lend to others. It was an es- 
sential incident of the business; and the 
authority to borrow implied an authority to 
pledge the credit of the firm for the purpose 
of obtaining or securing advances from 
others to constituents. It was a matter of 
convenience that, instead of receiving the 


money directly himself and lending it to the 


borrower, he authorised the lender, in this 
case the Bank, on the pledge of the firm’s 
credit, to advance the money to the bor- 
rower. 

Applying to the power in the present case 
the canon of construction laid down in 
Bryant v. La Banque du Peuple (1), viz. 
— that where an act purporting to be 
done under a power-of-attorney is chal- 
lenged as being in excess of the authority 
conferred by the power, it is necessary to 
show that on a fair construction of the 
whole instrument the authority in question 
is to be found within the four corners of 
the instrument, either in express terms or 
by necessary implication,” their Lord- 
ships consider that the authority to enter 
into transactions of the nature in dispute 
is to be found in the document itself by 
necessary implication from the nature of the 
business, with the general management of 
which the agent was entrusted. Without 
such authority it would hardly have been 
possible to carry on the business of a money- 
lender and financier. 


It is clear from the facts proved in the 
case that for three years it was accepted, 
and business was transacted on the basis, 
that the agent was invested with full 
authority in that behalf. For between May 
1905 and May 1908 Chockalingam entered 
into twenty-three identical transactions with- 
out, so far as appears on the record, any, 
question being raised that they were in ex- 
cess of his authority. Besides, there is evi- 
dence that among these Chetty money-lend- 
ing firms it is the practice for the agent 
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to pledge the credit of the principal in this 
manner. 

It was urged on behalf of the defendant 
that it was not shown he had received any 
benefit from the transaction in question. 
Their Lordships think’ that if authority is 
established the mere fact that the principal 
did not receive any benefit does not rid 
him of his liability. But it is to be observed 
that the case -of the plaintiff Bank was that 
the defendant’s books of accounts would show 
receipt of commission on the transaction. 
It called upon the defendant to produce 
those books, which he failed to do; nor was 
Chockalingam called to support his allega- 
tion in respect of the non-receipt of com- 
mission. 

Their Lordships are of opinion that the 
decree of the Chief Court should be set 
aside, and that of Robinson, J., should be 
restored. The respondents must pay the 
costs of this appeal and of the appeal in tke 
Chief Court. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Appeal allowed, 

Solicitors for the Appellants: Messrs. 
Arnould and Son. : 

Solicitors for the Respondents: Messrs. Bra- 
mall and White. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Appear No. 3 or 1915. 
November 24, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
MAHALINGAM, MINOR, BY HIS MOTHER AND 
NEXT FRIEND—PLAINTIFF—APPELLANT 
versus 


C. NATESA ATYAR AND OTHERS— 


: DErFENDANTS— RESPONDENTS. 

Letters Patent (Mad.), s. 12— Discretion, exercise of, by 
High Court on Original Side— High Court, interference 
by—Jurisdiction—Property situated in different juris- 
dictions—Leave to bring suit for partition refused — 
Separate suits, if maintainable—Order refusing leave 
to amend plaint, if appealable. 

A High Court on appeal would not interfere with 
the exercise of its discretion on the Original Side in 
refusing leave to sue for partition of properties situ- 
ated in different jurisdictions. [p. 428, col. 2.] 
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An order refusing leave to amend a plaint is in 
the nature of an interlocutory order and is not ap- 
pealable as a judgment. [p. 423, col. 1.] 

Where immoveable property is situated in differ. 
ent jurisdictions, a separate suit lies in each jurisdic- 
tion for the partition of the property there situated. 
[p. 424, col. 1 ] 

Subba Raw v. Rama Rau, 3M. H. C. R. 876; Balaram 
Bhaskerji v. Ramchandra — Bhaskerji, 22 B 922 
and Punchanun Mullick v. Shib Chunder Mullick, 14 C. 
835, followed. 

Per Seshagiri Aiyar, J—A plaint presented on the 
granting of a provisional leave loses vitality the 
moment the leave is withdrawn. Therefore, an 
order refusing leave to amend such a plaint on 
the, withdrawal of the leave is infractuous and is not 
appealable. [p. 424, col. 1.] 

Tuljaram Row v. Allagappa Chettiar, 8 Ind. Cas. 
340; (1910) M. W. N. 696; 8 M. L. T. 458;21M. L. J. J; 
95 M. 1, followed. 

Abdul Karim Sahib v. Badrudeen Sahib, 28 M. 216, 
distinguished. a 

. Appeal from the order of the Hon'ble Mr. 
Justice Bakewell, in the Ordinary Original 
Civil Jurisdiction of the High Court, in 


Civil Suit No. 220 of 1914. 


Messrs. C. P. Ramaswami Aiyar and M. 
Subbaraya Atyar, for the Appellant. 

Messrs. E. V. R. Sarma and A. V. Se- 
shayya, for the Respondents. 


JUDGMENT. 

Waris, O. J.—In so far as this is an 
appeal from the order of the learned Judge 
refusing leave to sue under clause 12 of the 
Letters Patent, we are not prepared to in- 
terfere with the exercise of the learned Judge’s 
discretion. In so far asit can be regarded 
as an appeal against his further order on 
the same day refusing leave to amend the 


` plaint by excluding the joint family lands 


outside the jurisdiction, [ am of opinion that 
such an order is not appealable asa judg- 
ment. In Tuljaram Row v. Allagappa Chet- 
tiar (1) it was held by thé Full Bench 
that an interlocutory order refusing to frame 
a particular issue was not a judgment with- 
in the meaning of the Letters Patent, al- 
though the effect of the order was to shut 
out one of the defences relied upon, and 
that the refusal could only be questioned 
on an appeal from the final decree. That 
ruling appears to me to govern the present 
ease. In Abdul Karim Sahib v. Badrudeen 
Sahib (2), the fats of which were somewhat 


(1) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 696; 
8 M. L. T. 453; 21 M. L. J. 1. 
(2) 28 M. 216, 
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similar .to. the present, it is expressly stated 
in the foot-note that there was an appeal 
against the decree as well as against the 
‘order refusing to amend the written state- 
‘ment, whereas there is no appeal against 
the decree in the present case. I may say, 
‘however, that I am unable to agree with 
the view that there was no power to give 
.leave in such a case, as it appears to be 
well settled that where the immoveable pro- 
perty is situated in different jurisdictions a 
separate suit lies in each jurisdiction for 
the partition of the property there situated. 
Subba Rau v. Rama Rau (3), Balaram Bhas- 
kerji v. Ramchandra Bhaskerji (4) and 
‘Punchanun Mullick v. Shib Chunder Mullick 
(5).- In the result the appeal fails and must 
be dismissed with costs. 


. SESHAGIRI ÁlYam, J.— Il agree. In my opi- 
nion, the application to amend the plaint 
and the order passed thereon were both 
incompetent. After the cancellation of the 
order granting leave to sue, the plaint ori- 
ginally presented became incapable of being 
proceeded with. As contended for by Mr. 
Ramaswami Aiyar, the jurisdiction “to re- 
ceive, try, and determine suits" in the case 
of claims to property situated partly within 
and partly outside the jurisdiction of the High 
Court is dependent on the leave of the 
Court. A plaint presented on the granting 
of a provisional leave loses vitality the mo- 
‘ment the leave is withdrawn. It cannot 
be said that itis valid to some extent and 
invalid only to the extent of the property 
outside the jurisdiction of the Court. -The 
party will not be precluded from pursuing 
‘his remedies in respect of the properties 
within the jurisdiction by filing a fresh snit 
in that behalf. As the order was infructuous 
and could not affect the rights of the plaint- 
iff to litigate his claim, the plaintiff had 
no right of appeal acnines ib. 

I entirely agree with the learned Chief 
Justice in holding that where properties are 
in different jurisdictions, the rule that a suit 
for partition should embrace all the family 
properties has no application. The enabling 

‘section in the Civil Procedure Code has not 
‘deprived parties of the right to bring suc- 
cessive suits in respect of properties situated 


(8) 3 M. H. C. R. 876, 
(4) 22 B. 922, 
(5) 14 C. 835, 
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in different jurisdictions, As the plaintiff 
unnecessarily ilvoked the aid of the Court, 
I agree in the order as to costs against 
him. : 

Appeal, dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
j COURT.. 
SECOND Civit ÀÁPPEALS ‘Nos. 72 AND 73 OF 1914; 
August 17, 1915. 
Present: —Mr. Lindsay. J. O., and 
Mr. Stuart, A. J. C. 
RAGHUNANDAN AND ANOTHER—DEFEND- 
ants Nos. 1 AND 2—ÀPPELLANTS 
versus 
- JAGESHAR SINGH-—PrLAINTIEF AND 
MATAI SINGH—Derenpayt No. 3— 


RESPONDENTS. 

Pre-emption—Oudh Laws Act (XVIII of 1876)— 
Pre-emption, right of, if. heritable—Personal right— 
Ownership of land—Inheriting property, effect of, on 
Tight of pre-emption. ` 

The right of pre-emption created by the Oudh 
Laws Act i isa personal right in the. owner incident 
on by ownership of land and is heritable.  [p. 427, 
col +2 


` A person who had no right of pre-emption at the 


date of sale but who inherited the property, by 
reason of the ownership of which the right of pre- 
emption arose, from a person who had such a right, 
can claim pre-emption. [p. 426, col. 2; p. 427, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge, Unao, dated the 27th Novem- 
ber 1913, reversing that of the Munsif, 
Purwa, dated the 15th March 1912. 

Pandit Gokaran Nath Misra, for the Ap- 
pellant. . 

Babu Bisheshar Nath, for Respondent No. 1. 

ORDER. 

STUART, A. J. C.—A decree was passed in 
favour of Sheo Charan on the 18th August 
1906 for the foreclosure of 9 bighas 19 biswas 
under-proprietary land in Malona, Unao Dis- 
trict. 

A decree was passed in favour of Sheo 
Charan on the 14th of May 1907 for the 
foreclosure of 6 bighas 14 biswas 19 biswansis 
in the same district. 

Sheo Charan is now represented by Ra- 
ghunandan and Bans Gopal, defendants Nos. 
1 and 2, and appellants in Appeals Nos. 72 
and 73. On 16th ‘August 1912° Jageshar 


‘Singh filed Suit No..209 to enforce a right 
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of pre-emption with respect tc 9 bighas 19 
biswas. On 19th September 1912 Jageshar 
Singh filed Suit No. 941 to enforce a right 
of pre-emption with regard to 6 bighas l4 
biswas 19 biswansis. These suits were dis- 
missed by the Munsif but decreed by the 
learned Subordinate Judge on appeal. 
Jageshar Singh based his right of pre-emp- 
tion on the fact that he had succeeded as 
reversioner to a certain Madho Singh, the 
owner of under-proprietary land in Malona. 
Madho Singh had died without issue and 
his widow Musammat Jhogara had succeed- 
ed to a widow’s estate in respect of his 
property. She was alive in 1906 and 1907. 
On the death of Musammat Jhogara she was 
sueceeded by Dilraja, her daughter and the 
daughter of Madho Singh, and on Dilraja's 
death Jageshar Singh succeeded. Jageshar 
Singh has no property in the village of Ma 
lona with the exception of the property which 
he inherited as reversioner of Madho Singh. 
At the time that the decree for foreclosure 
was passed, Jageshar Singh had thus no 
proprietary or under-proprietary right i in the 
village. The appellants pleaded that in those 
circumstances Jageshar Singh had no right 
of pre-emption. They further pleaded that 
the suits were barred by limitation, that they 
themselves had acquired under- proprietary 
land in Malona in 1907, and that Jageshar 
Singh’s title was no better than theirs. 
The appeal raises these three points again. 
I do not propose to discuss the last two. 
T mote with regard to the first point that 
a similar question came before a full Bench 
of the Allahabad High Court in 1909 and 
on that occasion there was a difference of 
opinion between the learned Judges compos- 
ing the Bench. Richards and Tudball, JJ., 
decided that where a right to claim posses- 
sion of property by pre-emption was at the 
date of the transfer with a person who pre- 
ferred no claim, that person’s heir could make 
a claim within the period of limitation allow- 
ed. Banerji, J., took a different view. He 
held that the right of pre-emption being a 
right of substitution, the heir of pre-emp- 
tor, not having himself a right of pre. 
emption at the date of the transfer, could 
not maintain a suit. The view taken by the 
majority of the Judges in that case, Wajid 
Ali v. Shaban (1), isto a certain extent 


- (1) 8 Ind, Cas. 820; 81 A. 623; 6 A. L.J. 887; 6 M. 
L. T. 352, 
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the view taken by Wells, J. C., in Musam:- 
mat Muna Kuer v. Abdhut Singh (2). This 
was a single Judge case and the reasons 
given by Mr. Wells are not detailed. 16 
has been suggested to me by the learned 
Counsel for the appellants that, in view of the 
importance ofthe legal point involved, these 
appeals should be decided by a Bench of 
this Court. I think that he is right on 
this point. The Allahabad decision is gn 
interesting one, and the reasons given by. 
ihe dissenting Judge deserve careful con. 
sideration. The point is not easy and, al. 
though I am averse to adding to the work 
of the Bench by references, I think that 
the importance of the point involved dis- 
tinctly justifies a reference in this case. Ag 
I propose to refer the case to a Bench it 
is advisable for me to express no opinion 
on any of the points involved in the appeals. 

I, therefore, refer Appeals Nos. 72 and 73 
of 1914 to a Bench for decision. 

* * * * * * * * 

JUDGMENT.— The facts of the cases, out 
of which these appeals arise, are given suffi- 
ciently in the order of reference. We need 
not repeat them. The learned Counsel for 
the appellants has conceded that he cannot 
succeed on ihe two latter points, that is to 
say, he does not now contend thatthe suits 
were barred by limitation, or that the ap- 
pellants had acquired under-proprietary righta 
in Malona in 1907, and had as good a 
title as that of Jageshar Singh. 

The only point for determination is thns 
the point which was referred, that is, 
whether a right of pre emption created by 
the Oudh Laws Act of 1876 devolves by 
inheritance. In the case of Sheo Narain v. 
Hira (3) a Full Bench of the Allahabad 
High Court decided, in a case where there 
was a right of pre-emption under the wajib- 
ul-arz which a share-holder could claim and 
enforce in respect of a sale of property, 
that a person purchasing the said share- 
holder’s interest in the village subsequently. 
to the sale could not claim and enforee 
pre-emption as his vendor might have done, 
This decision was with reference solely te 
the validity of a trausfer of a right of 
pre-emption, and was based to aconsiderable 
extent on a consideration of the inconvenience 


(2) 7 O. C. 158. 
(3) 7 A. 535, A. W. N. (1885) 142, 
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to’ co-sharers arising from the introduction 
of a stranger into the co-parcenary body. 
The learned Judges composing the Fall 
Bench were of opinion that it would be 
contrary to the fundamental principle of the 
right of pre-emption, whether it existed 
under the Muhammadan Law or under a 
custom, to permit a stranger to oust a person 
who was not a stranger at the time of sale. 
Thus the reasoning from which this decision 
resulted would not have application to the 
case of an heir of a pre-emptor who would 
not ordinarily be considered a stranger to 
the members of the co-parcenary body. In 
Muhammad Yusuf Ali Khan y. Dal Kuar 
(4) a Bench of that Court decided that 
the daughter of a Hindu mother in whose 
favour ker mother had relinquished her 
interests in her late husband's property 
had a right to pre-emption, although the 
sale which she sought ‘to set aside had oc- 
curred before the date of the relinquishment. 
The Bench here decided that the daughter 
was entitled to this right,although she had 
obtained her position in the village through 
a transfer, because she was not a stranger. 
In Kaunsilla Kunwar v. Gopal Prasad (5) a 
Bench of that Court decided that the heir 
of a person entitled to pre-emption inherited 
the right in respect of a transfer made 
prior to his succession. In that case, it 
was argued that a right of pre-emption was 
& purely personal right, and inasmuch as 
the deceased was alive at the date of the 
transfer and had not chosen to exercise his 
right of pre-emption, that right, being 
personal to him, became exhausted. The 
Bench decided against this contention, hold- 
ing that a right of pre-emption isa right 
which is incident to or arises out of the 
ownership of land, and that the persons 
who are for the time being entitled to the 
land to which the right is incident may 
exercise the right, so long as it is not 
barred by limitation or by conduct or 
circumstances which would render it in- 
equitable on their part to enforce the right. 
This decision carried the point somewhat 
further and suggested that a right of pre- 
emption passed on transfer with the owner- 
ship of land. The question came again on 


(4) 20 A. 148; A. W. N. (1897) 226. 
(8) 28 A. 424; A. W. N, (1906) 73; 8 A. L, J. 191. 
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& reference before a Full Bench of the 
Allahabad High *Court in Wajid Ali vw. 
Shaban (1). The point raised in that 
appeal was exaetly similar tothe point now 
before us. There the property was sold on 
the 8th of July 1905. Bakht Ali was 
entitled to exercise a right of pre-emption. 
He did not do so. He died before the 
period for filing such a suit had expired, 
and was succeeded by his grandson, Ali 
Ahmad, who previous to his succession had 
no proprietary right in the village. The 
question was, whether Ali Ahmad, who had 
no right of pre-emption at the date of sale, 
but who inherited the property, by reason 
of the ownership of which the right of 
pre-emption arose, from a person who had 
such a right, could claim pre-emption. 
The case first came before a Bench, which 
considered that there was a conflict between 
the principles enunciated in Sheo Narain 
v. Hira (3) and those enunciated in Kaunsilla 
Kunwar v. Gopal Prasad (5). The determi- 
nation of the appeal was accordingly referred 
toa Full Bench. The Full Bench consisted 
of three Judges. The majority decided that, 
where a right of pre-emption existed by 
custom as recorded in the village wajib-ul- 
arz, the right having once accrued did not of 
necessity lapse by the death of the pre-emptor 
before making a claim, and that in those 
circumstances the right descended along with 
the property in virtue of which it subsisted to 
the heir of the pre-empter, though it would 
not pass to a stranger to whom the property 
was transferred. The learned Judge, who 
dissented from this decision, considered that, 
the right of pre-emption being a right of 
substitution, the heir of a pre-emptor, not 
having himself a right of pre-emption atthe 
date of the sale, could not maintain a suit. 


We have had the advantage of hearing the 
question argued carefully from both points 
of view. We have only to decide the ques- 
tion with regard to inherited rights, and on 
that point we concur with the decision of the 
majority of the High Court of Allahabad in 
Wajid Ali v. Shaban (1). It was noted by 
Tudball, J., at pages 637 and 638 that a 
right of pre-emption based on custom is not 
always a right which is incident to or arises 
out of the ownership of land. In many cases 
the custom gives the right to a blood rela- 
tion independently of the question as to 


Vol. XXXII] 
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whether he is a co-sharer or not. The right 
of pre-emption, with which We are concerned 
in the present case, is according to the 
conditions of the Actof the Legislature which 
has created it of the nature of a personal 
- right, which at the same time is incident to 
the ownership of land. While making this 
distinction we accept, however, the decision 
of the majority. Our conclusion to that effect 
is supported by two decisions of the Punjab 
Chief Court. The conditions in the Punjab 
resemble closely the conditions in Ondh. 
Whereas the right of pre-emption in the 
Province of Agra is created by custom, the 
right inthe Punjab and in Oudh is created 
usually by the provisions of an Act of the 
Legislature. In Fateh Khan v. Muhammad 
(6) it was decided that where a plaintiff in a 
pre-emption suit had died pendente lite, his 
heirs and representatives could continue the 
suit. In Faqir Ali Shah v. Ram Kishen (7) 
a Full Bench of the Punjab Chief Court 
decided that a right to sue for. pre-emption 
upon a cause of action which accrued to a 
person in his life-time passes at his death to 
his successor who inherits the property 
through which the right bas accrued. It 
was contended in tbat case that under sec- 
tions 13 and 16 of the Punjab Laws Act 
the right to pre-emption was a personal 
right. The Court found “that in the Punjab 


the right was to some extent a personal: 


right but decided that it could be inherited. 
In the judgment of the Chief Judge at 
page 641 he lays down: “The right was no 
doubt a personal one in the father based 
on his land, but I can see no reason why 
such right cannot be inherited by the son. 
If the father, had waived or otherwise 
disposed of his right this wouldno doubt be 
binding on the son, as the father was repre- 
senting the whole estate. 

Where, however, the father has done 
nothing of the kind, but has simply taken no 
steps in the matter, there seems to me no 
reason why the son should not step into the 
shoes of his father and take the same action 
as the father could have done.” 


We consider that the words used in that 
decision as to the right of pre-emption in the 


d 98 P. R. 1898. 
(7) 183 P. R. 1907 p. 636; '88 P. L. R. 1908; 84 P. 
W. R. 1907. 
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Punjab apply equally to the right of 
pre-emption in Oudh, inso far as it is created 
by the provisions of Chapter II of Act XVIII 
of 1876. The right in Ondh is alsoa 
personal right in the owner incident on the 
ownership of the land. ‘There is no reason 
why such a right should not be inherited: 
If the notice required by section 10 be not 
served on the holder, his heir is entitled to 
bring a suit under the provisions of section 
13. This decision of ours refers only to the 
cases of transfers by inheritance. We have 
not to interpret the law with reference to 
transfers by a voluntary act of the owner. 

For the above reasons we dismiss Appeals 
Nos. 72and 73 of 1914. The appellants 
will pay their own costs in each appeal and 
those of the contesting respondent. 

Appeal dismissed. - 


MADRAS HIGH COURT. 

First Orvin Appeat No. 339 or 1913. 
December 6, 1915. 
Present:—Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 
RAMANATHAN CHETTY —PraiNTIFK— ' 
APPELLANT 

‘ versus 
YEGAPPA CHETTY AND OTHERS— 
DEFENDANTS— RESPONDENTS. | 

Partnership —Joint Hindu family—Manager—Mem- 
ber of firm—Family, if also member—Death of manager, 
effect of—Suit for dissolution—Limitation Act (IX of 
1908), Sch. I, Art. 106. 

Where the Manager of a joint Hindu family is a 
member of a trading partnership, the family ss 8 
whole does not become a member of the partnership 
firm. The partnership terminates on his death 
though the family continues to exist and a suit 
for dissolution of partnership brought more than 
three years after his death is barred by limitation. 
[p. 428, col. 1.] 

Sokkanadha Vannimumdar v. Sokkanadha Vannimun- 
dar, 28 M. 344, followed. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 57 of 1912. 


- Mr. 0. V. Ananthakrishna Atyar, for the 
Appellant. i 


Messrs. O. P, Ramaswamt Atyar and A. 
Krishnasami Aiyar, for the Respondents, 
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Cootrs-Trorrsr, 
dissolution of partnership. 
was entered into in 1902 
plaintiff, the Ist defendant, the 5th de- 
fendant and one Subramaniam Chetty. The 
sole question wa have to determine is whether 
this suit for dissolution, which was launched 
on the 12th March 1912, is or is not barred by 
limitation, the period of limitation in such 
cases being three years. Various points of the 
time were suggested when it was said that 
the plaintiffs cause of action arose, but 

-in my opinion it is sufficient to confine our 
attention to the year 1908 when Subramaniam 
Chetty died. It is clear that if, on his death, 
the cause of action arose, the plaintiff’s suit 
cannot be.in time. Prima facie, one would 
suppose that if a person who was a partner 
inafirm died, the partnership would stand 
dissolved. But itis contended on behalf of 
the appellant that the ordinary rule of 
law is not applicable to cases where the 
partner who dies is a member of an undivided 
Hindu family and where it is to be supposed 
that he enters into the partnership in his 
capacity as a member of the undivided family 
to which he belongs, with the intention of 
creating an interest in the partnership 
business for his family as à whole. One may 
take the case ofa partner who is the 
managing member of his family. Then on 
this doctrine, the family as a whole becomes 
a member of the partnership firm. In that 
ease the death of the particular individual who 
happened to join the partnership and take 
part in its affairs is quite irrelevant, because 
the family still subsists asan entity. It isa 
family partnership and, therefore, there is no 
alteration of the persons composing the 
partnership. Such a doctrine would, of course, 
cause commercial inconvenience of the most 
extreme type. I do not think anybody would 

doubt that. 

The question-is whether it can be supported 
in law. Chief reliance was placed on a 
jadgment of the Privy Council delivered by 
Lord Shaw reported as Joopoody Sarayya v. 
Pulavai tt Lakshmanaswamy (1) in the middle 


J.—This was a snit for 
The partnership 
or 1903 between 


(1) 19 Ind. Cas. 513; 36 M.185; 11 A. L. J. 556; 18 C. 
b. J. 13; 15 Bom. L, R. 634; 14 M. L. T. 7; 17 C. W.N. 
1006; (1918) M, W. N.571; 25 M. L. J. 128 (P. CO.) 
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of page 192, It appenis from the report that 
the matter was not touched upon either in the 
argumert of the appellant or that of the 
respondent. The decision of the Privy 
Council was one which confirmed the judgment 
of this Court on the facts and held that a 
certain partnership which was the subject of 
that case had been dissolved in the year 1891 
and did not, as the appellant contended, 
subsist after that date. The main fact whioh 
appears to have carriel weight with their 
Lordships was that in 1891, final accounts of 


‘the partnership were taken ina way in whieh 


they were never taken before and that after 
that date no partnership accounts of profits 
and losses were made up at all, and they algo 
considered the fact that there was almost 
simultaneously a division of the family 
property which rendered it very likely that 
there had been at the same time a dissolution 
of the partnership. The part ticular passage 
in the judgment relied upon by tha appellant’ 8 
Counsel in support of his contention is, 

"different persone had arisen inlaw and 
with theseit was open to Venkanna to say 
whether he should be allied in partnership or 
not.” ‘It is said that this sentence suggests 
that whenever there is a partition as between 
the members of a joint Hindufamily, ipso facto 
there is a dissolution of any partnership in 
which the family ig interested by reason of 


„the fact that it removes from the partner- 


ship a large number of persons and it is 
argued that conversely it must be held that 
so long as the family is not divided as long 
the partnership subsists. Mr. Krishnaswami 
Iyer, for the respondents, suggested varions 
waysof interpreting the sentence so as to 
give it a different meaning from that suggested 
by theappellant's Counsel. Ithinkit is quite 
wrong to take a sentence of the judgment and 
io build upon it so startling a doctrine as that 
of the appellant's. 1 do not think that there 
can be anything less likely to commend itself 
to their Lordships of the Privy Council than 
such a course. The matter was not necessary 
to be decided nor had it been argued. I do not 
think a casual sentence ought to be made the 
foundation of a whole legal doctrine. I should 
add that the matter sofar as this Court is 


concerned is settled, because in Sokkanadha 
Vannimundar v. Sokkanadha Vannimundar 
(2) Mr. Justice Subramania Iyer and 


(2) 28 M. 344, 
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Mr. Jnstice Boddam  -defihitely decided 
against this contention. I agree with their 
réasoning aid I am not in the least prepared 
to say that this single sentence in the 
as impliedly overruling their 
judgment on this point. Iam, therefore, of 
Opinion that though doubtless when the 
manager of a joint Hindu family is à member 
of a trading partnership there may be many 
dasés in which the family property may, in 
óhe way or othér, be available to the 
creditors of the partnership, yet 
family às such is not a trading partner, the 
pàrtnuer being the person who entered into thé 
agréement of partnership and conducted the 
pürtnérship business asa partner. To my 
mind it is not only a misnomer but also a 
confusion of thought to argue that the joint 
family is a member of the partnership. The 
partnér is the person who actually enters into 
añ &greement with other persons. That 
béing.so and there being no evidence at all 
of any néw partnership after the death of 
Subranianiam Chetti, because no business was 
débe at allafter the death of Subramania 
other than the taking of accounts, the partner- 
ship às I have already said terminated. I 
agreé with the lower Court in holding that 
thé suit is time-barred. f 


The appeal fails and is dismissed with 
costs. 

Srinivasa IYENGAR, J.—I agree that the 
appeal fails. The precise question in this case 
was decided in the case reported as Sokkana- 
dha Vannimundar v. Sokkanadha Vannimun- 
dar (2). We are bound by, that decision 
if I may respectfully say so and I entirely 
agree with the reasoning in that judgment. I 
do not think that an ambiguous sentence 
in the judgment of the Privy Council 


should be taken as overruling the considered , 


judgment of this Court in Sokkanadha Vanni- 
mundar v. Sokkanadha Vannimundar (2) which 
is not referred to in the case in the Privy 
Council. It is unnecessary to say anything 
more in this case, as I think we are coneluded 
- bylthat judgment. 


Agpeal dismisséd, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Cryin MISCELLANEOUS APPEAL No. 16. or 1914. 
Exscortox or Decree Appar No. 26 or 1914. 
June 15, 1915. 

Present: —Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. C. 
ACHAMBHIT LAL—Crepiror 
i versus 
CHHANGA MAL AND ANOTHER—CREDITORS 
ARD Chaudhri SHAFIQUZZAMAN— 


JULGMENT-DEBTOR. 

Insolvent— Sale in execution of decree before ordèr of 
adjudication, effect of — Order of adjudication, effect of. 

Some creditors of a judgment-debtor applied for 
his adjudication as an insolvent. Subsequent to this 
application some property of the judgment-debtor 
was sold in execution of a decree for money held 
by another creditor. The sale-proceeds were realized 
by the Court executing the decree before the order 
of adjudication was passed, but the sale was not 
confirmed till sometime later: 

Held, that the Receiver of the estate of the ingol. 
vent was not entitled to claim payment of the saló- 
proceeds for rateable distribution among the creditors 
of the insolvent. [p. 43], col. 1.] 

Held, further, that,.if the title of the insolvent to the 
property sold had determined by order of adjudication, 
it was of no consequence whether the monéy was 
paid to the creditor by sct-off or was lying in Court 
awaiting confirmation of the sale. [p. 480, col. 2.] 

Appeal against the order of the District 
Judge, Lucknow, dated the 10th March 
1914. 

Babu Aditya Prasad, for the Appellant; 


Mr. Zahur Ahmad, for the Receiver. 


JUDGMENT.—In this case some property 
was sold in execution of a decreé for 
money obtained by Achambhit Lall agaiist 
Chaudhri Shafiq-uz-zaman on the 19th 
December 1918. Prior to the sale some 
other creditors of the judgment debtor bad 
applied for the adjudication of Chandhii 
Shafiq uz zaman as an insolvent. The order 
of adjudication was made on the 27th 
January 1914. The sale proceeds were 
realized by the Court executing the decrée 
before the order of adjudication was passed, 
but the sale was not confirmed till sometimé 
later. The question for consideration in this 
appeal is whether the Receiver of the estate 
of Chaudhri Shafiq-uz-zaman is entitled under 
the circumstances to claim the payment of 
ihe sale proceeds for rateable distribution 
among the creditors of the insolvent. 


Under the provisions relating to insolvency 
in the old Code of Civil Procedure, assets 
realized in execution of a decree prior to 
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thedate ofthe order of adjudieation were 
nob liable to be seized by the Receiver, 
Howatson v. Durrant (1). Section 34 
of Act III of 1907 reproduces that rule 
and prescribes the extent to which the 
rights of creditors under execution are 
restricted by the pendency of an insolvency 
proceeding. It lays down that where 
execution of a decree has issued against the 
property of a debtor, no person shall be 
entitled to the benefit of the assets realized in 
the course of the execution by sale or 
otherwise before the date of the -order of 
adjudication. The order of adjudication 
relates back and takes effect under section 16, 
clause (6), of the Act for the purpose of 
‘binding the insolvent and his creditors from 
the date of the presentation of the petition 
of insolvency, but it takes effect retrospective- 
ly only to the extent laid down in the Act. 
The question, therefore, is to what extent the 
‘Act permits the retrospective operation of the 
order to bind the right of the creditors. 
Section 16, clause (2), declares that on the 
making of an order of adjudication the 
whole of the property of the insolvent, 
excepting such particulars as are exempted 
from attachment and sale in execution of 
a decree, vests in the Court or in a 
Receiver appointed by it and that thereafter, 
except as provided for by the Act, no 
creditor is entitled during the pendency of 
the insolvency proceeding to any remedy 
against the property or person of an 
insolvent in respect of a debt provable 
under the Act, except with the leave of 
the Court and on such terms as it may 
impose. A sale effected after the © order 
of adjudication is not, therefore, binding, 
Jiwandas Jhawer, In the matier of (2) and 
Raghunath Das v. Sundar Das Khetri (3). But 
where property has already been sold in exe- 
cution of a decree before the date of the order 
of adjudication, the insolvent has no interest 
left which can vest in the Court or in 
the Receiver, and section 34 acordingly 
provides that the restriction of the rights 


(1) 27 C. 351; 4 C. W. N. 610. 

(2) 18 Ind. Cas. 908; 40 C. 78. 
' (3) 24 Ind. Cas. 804; 18 A. L. J. 154; 18 C. 
W.N. 1058; 1 L. W. 667; 27 M. L. J. 150; 16 M. L. T. 
358; (1914) M. W. N. 147; 16 Bom. L, R. 814; 20 C. 
L. J. 665; 420. 72 (P. C.), 
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of} creditors under execution shall not extend 
to assets realized prior to the date of the 
order of adjudication. A similar protec- 
tion has been extended by section 28 under 
certain circumstances to payments made by 
or to the insolvent and contracts or deal. 
ings with him for valuable consideration, 
provided such payment or transaction took 
place before the date of the order of 
adjudication. Sections 34 and 38 are thus 
in effect limitations-of the general rule, 
contained in section 16, clause (6), of the Act, 
and as held in Sri Ohand v. Murari Lal (4) and 
Basarmal Awatmal v. Khemchand Daryanomal 
(5) under similar circumstances, the Receiver 
is (not ?) entitled to seize the assets realized 
by sale in execution of a decree before the 
date of the order of adjudication. 

It is not necessary for the purposes of 
section 34 that the assets should have 
reached the hands of the creditor before 
the adjudication was made, for if the title 
of the insolvent to the property sold 
determined by reason of the sale, and the 
purchase-money was paid by the purchaser 
in the manner’ required by law, it is of no 
consequence whether the money is paid to the 
execution creditor by set-off or is lying in 
Court awaiting the confirmation of the sale. 

Under section 65 of the Code of Civil 
Procedure the confirmation takes effect from 
the date of the sale, and in the absence of 
any application for rateable distribution 
under section 73 of the Code, the money 


becomes the property of the execution 
creditor from the date of the sale, as 
soon as the sale is confirmed, to the 


extent needed to satisfy his decree. Anything 
realized by a Court at the instance ofan 
execution creditor is realized by it on his 
behalf, and though its payment may be 
postponed till the sale is confirmed, neither 


the  judgmeni-debtor nor the auction- 
purchaser, who paid it, can exercise any 
control over it to the prejudice of the 


execution creditor, 


The same property cannot be sold again, ` 
because the rights of third parties are affected 
and the sale proceeds into which the property 
has been converted before the date of the 


d) 


16 Ind. Cas. 183; 84 A. 628; 10 A... 252, 
11 Iud. Cas, 438. 
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.order of adjudication cannot be seized, because 
section 34 restricts the extent to which the 
retrospective operation shall go. 

It is & principle of interpretation that a 
Statute should be construed so as to give a 
meaning to every word. If the date of the 
order of adjudication referred to in sections 34 
and 38 be deemed to mean the date of the pre- 
‘sentation of the petitionof insolvency, sections 
.94 and 38 would become redundant and out of 
place, for, outside sections 36 and 37, there is 
‘no law under which a Receiver can olaim the 
‘benefit of realizations or payments made in 
‘execution or otherwise before the application 
‘for theadjudication of insolvency was presented, 
It is noteworthy that section 35 allows an 
execution creditor the costs of his execution, 
where a sale is prevented, but section 34 
contains no such provision, though on the 
view taken by the Court below the need for 
it was greater. The omission indicates that 
the assets realized in the course of execution 
by sale or otherwise before the date of the 
order of adjudication are treated by section 
34 as outside the purview of the Insolvency 
Court. 


We allow the appeals accordingly and, 
setting aside the orders passed by the Courts 
below, direct that barring any surplus sale pro- 
ceeds, to which the insolvent may be entitled, 
the money realized by the Insolvency Court in 
pursuance of the said orders should be re- 
funded. No order is made under the circum- 
stances as to the costs. 


Appeals allowed. 


MADRAS HIGH COURT. 

Seconp Crvin APPBAL No. 1949 or 1914. 
December 2, 1915. 
Present:—Mr. Justice Abdur Rahim and 

. Justice-Sir William Ayling, Kr. 
VEERAKUTTY KOUNDAN AND ANOTHER 
—Derenpants Nos. 9 AND 4—APPELLANTS 
versus 
RAMASAMI ASARI AND OTHERS—PLAINTIFF 
AND DEFENDANTS Nos. 1, 2 AND 5— 


RESPONDENTS. 
Registr ation Act (XVI of 1908), ss 47, 50—Mortgage- 
deed, effect of, from’ what date—Swit on unregistered 
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mortgage-deed—-Attachment of mortgaged ‘properties, 


after execution but before registration of mor tgage- deed, 


effect of —Priority. 

A mortgage.deed takes effect from the date of its 
execution, and not from the date of its registration, 
"x dl section 47 of tho Registration Aot. [p. 431, ool. 
2. 

Where, therefore, between the dates of execution 
and registration of a mortgage-deed another un. 
registered mortgage is sued upon and the mortgaged 
properties attached, that mortgage does not acquire 
priority over the registered mortgage either by 
reason of the decree thereon or by an attachment 
order obtained in that suit. [p. 48], col. 2.] 


Second appeal against the deeree of the 
District Court of Trichinopoly in Appeal 
Suit No. 395 of 1913, preferred against that 
of the District Munsif of Nammakkal, in 
Original Suit No. 809 of 1912. 

Mr. K. S. Ganesa Aiyar, 
lants. 

Mr. S. Subramanta Atyar for Mr. V. Bala- 
mukunda Atyar, for the Respondents. 

JUDGMENT.—The first point argued 
before us is that, because ihe plaintiff's 
mortgage was registered after the 38rd 
defendant had instituted his suit and 
obtained an order of attachment against the 
property on which he held a prior but 
unregistered mortgage, the registration, 
though made within the time allowed by law, 
was invalid and section 47 ofthe Indian 
Registration Act did not apply. Section 47 
of the Registration Act says "that aregistered 
document shall operate from the time from 
which it would have commenced to operate 
if no registration thereof had been required 
or made, and not from the time of its 
registration,” and itis absolutely definite. 
The result of that is that the mortgage 
of the plaintiff operates as from the 
date of the execution. It was executed 
before the institution of the suit by the 3rd 
defendant on his unregistered mortgage. 
That being so, the plaintiff’s mortgage has 


for the Appel- 


priority over the mortgage of the 8rd 
defendant. 
Then, it is contended that section 50 of 


the Registration Act says that though the 
plaintiff’s mortgage may have priority over 
the mortgage ofthe 3rd defendant, it would 
be infructuous against him because he 
obtained a decree on his unregistered 
mortgage. But the plaintiff was not 
aparty to that suit and it is difficult 
to understand how the decree would bind 
him, 
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AHothe? question is raised before us and 
that is, Because the 3rd defendant's mort- 

gage failed; the plaintiff must pay compen- 
sation to M Such a contention does not 
Féqüire any answer. The second appeal is 
dismissed. The lst respondent is entitled 
to costs in this Court and the costs in the 
lower Appellate Court, 

The metniorándum of cross-objections is 
allowed with costs. 


Appeal dismissel. 


— — 


OUDH JUDICIAL COMMISSIONER’S 
COURT. p 

Crvin Revision APPLICATION No. 72 or 1915. 

September 10, 1915. 
Present:— Mr. Lindsay, J. C. 
AIJAZ HUSAIN —PLAISTIFF—APPLACANT 
versus 
Mir:a MUHAMMAD SAJJAD AND ANOTHER 
—Darenpants—Opposite Parry. 

Promissory note, failure of consideration of—Endorse- 
ment of promissory note by payee after maturity, effect 


of... 


The payee of & promissory note, tho consideration 
of which has failed, cannot, by endorsing it after 
maturity, give any rights to the endorsee as against 
the maker « or his representatives, 


Appeal against the order of the Judge, 
Sinall Catse Court, Luknow, dated the 5th 
March, 1915. 

Syed Ali Mohammad, for the Applicant. 

Mr. M. N. Chak, for the Opposite Party. 


JUDGMENT.—The question in dispute 
in this case is with regard to the right of the 
plaintiff to recover a sum of Rs. 500 alleged 
tö be due in respect of a promissory note. 
“The facts of the case are as follows. On the 
19th of September 1908, the note in question 
Was mdde by one Mirza Amir Hasan, father 
of the defendants Nos. 1 and 2 who is now 
ecéaséd and husband of defendant No. 3. 
The rote was executed in favour of one 
Shahulsonof Saleh Hardun, a Jewof Baghdad, 
aiid the nionéy was expressed to be payable 
fo Skahul or order within three months 
after date. The document was registered. 
The history of the execution of this note is 
&8 follows. It appears that Shahul contracted 
tó sell certain mortgagee rights to Amir 
Hasan for a sum of Rs. 3,000. When this 
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contract was made Amir Hasan paid Rs, 200 
in cash to Shahul and executed three promis- 
sory notes for the balance. One of the notes so 
executed is the note now in suit.In December 
1908, Shahul executed a sale-deed of these 
mortgagee rights in favour of Amir Hasan, 
It was afterwards found that these mortgagee 
rights were secured by documents which had 
been executed in Arabia but which had not 
been registered at Barabanki, the place in 
which the property mortgaged was situate. 
The result was that the sale-deed which was 
executed in favour of Amir Hasan passed 
nothing at all and the consequence is 


‘that the promissory notes were, as found by 


the lower Court, executed without any 
consideration, In the year 1914 Shahul 
got rid of these promissory notes by 
endorsing them to the present plaintiff. 
The evidence in the case goes to show 
that the plaintiff paid Rs. 2,000 for the 
notes. The principal witness in this con- 
néction is one Mehar Ali who was acting 
as an agent for the payee of the  pro- 
missory notes and in his evidence this 
witness stated that after the notes had 
arrived at maturity he demanded payment 
from Amir Hasan. He was unable to 
obtain payment from Amir Hasan who 
died shortly afterwards. Mehar Ali also 
states that he then applied to Amir 
Hasan’s sons for payment but they refused 
to pay. The result of all this is that it 
must be found that the notes were dis- 
honoured and that the plaintiff, who acquired 
the note in suit in October 1914, can- 
not in any sense of the term be considered 
to be the “holderindue course " with 
reference to the definition of that expression 
in section 9 of the Negotiable Instruments 
Act. The learned Judge of the Court below 
held that the plaintiff was not entitled to 
recover this money from the legal re- 
presentatives of the maker of the note in 
suit. It bas been argued here that the 
plaintiff was so entitled «nd the learned 
Counsel for the applicant has relied upon 


ihe provisions of section 43 of the 
Negotiable Instruments Act. That section 
lays down that a negotiable instrument, 


drawn, accepted, endorsed or transferred 
without corsideralion, cr fcr a consideration 
which fails, creates no obligation of payment. 


-between the parties to the transaction; but if 
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“any such party has transferred the instrument 
‘with or without endorsement to a holder for 
consideration,such holder and every subsequent 
"holder, deriving title from him, may recover 
“the amount due on such instrument from 
‘the transferor for consideration or any prior 
_party thereto. Itis quite clear from the 
‘terms of this section, and in view of the 
‘finding that no consideration for the note 
“in suit has passed, that the payee, Shahul, 
could not enforce any obligation of payment 
‘as against the maker, Amir Hasan. But 
it is argued that under the latter part 


of the section the plaintiff,. who has 
taken the note for consideration, is en- 
titled to recover the amount due, not 


only from his transferor Shahul, but from 
the defendants as representing a prior 
party thereto. The fallacy of this argu- 
ment seems to me to lie in the assump- 
tion that the maker of the note, Amir Hasan, 
was a prior party to Shahul, the payee, 
who transferred the note to the plaint- 
iff, This cannot be the case, for the 
maker of the note is not a prior party 
to the payee, for both of them became 
parties to the transaction simultaneously, 
and obviously to enforce an obligation 
of payment against the maker or his 
representatives in favour of the present 
plaintiff would be to enforce an obligation 
which, the earlier portion to the section 
lays down, does not exist. I fail to see 
how it can be said that the transferor 
of this promissory note could by~ his 
transfer confer any higher rights upon the 
plaintiff than he had himself, Section 
43, in my opinion, is no authority for the 


proposition here contended for, namely, 
that the plaintiff as an endorsee of the 
promissory note is entitled to recover 


from the representatives of the maker in 
the circumstances mentioned. The case 
seems to me to be covered clearly by the 
provisions of section 59 which lay down 
that the holder of a negotiable instrument, 
who has acquired it after dishonour, 
whether by non-acceptance or non-payment 
with notice thereof, or after maturity, hag 
only as against the other parties the 
rights thereon of his transferor. According 


to the . provisions of section 43 in the’ 


circumstances of this case, the transferor 
has no rights whatever to enforce payment 
as against the maker of the .note. The 


28 


position would have been different had the 
plaintiff been able to make out that -he 
was the “holder in due course” but that 
position is, of course, untenable having 
regard to the fact that the note fell 
due three months after the date of its 
execution while if was endorsed to the 
plaintiff more than six years after the 
date.of its execution. The Court below 
has come to a right decision in this case 
and I dismiss this application with costs. 
Application dismissed. 





MADRAS HIGH COURT. 
- Civin Revision Peritions Nos. 4l AND 42 or 
1913, 

December 15, 1915. 
Present:—Mr. Justice Sadasiva Aiyar. 
GOPISETTI NARAYANASWAMI 

NAYUDU GARU, Receiver oF . 
NIDADAVOLE ax» MEDUR ESTATES—' 
PrarsTIFF—PETITIONER IN BOTH ^ 
versus 
Ix C. R. P. No. 41 or 1913 
PANNALA RAMANANDAM-—DREFENDANT— 
RESPONDENT, 

Ix C. R. P. No. 42 or 1913 
PANNALA RAMANADAN AND ANOTHER—- 
DEFENDANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 8 (11) (a), 
61—Rent, meaning of —Madras Local Boards Act (V of 
1894), s. 738—Local cess, claim for—Interest on 
arrears of such cess. j 

Section 3 (11) (a) of the Madras Estates Land Act 
refers only to money recoverable from a ryot by the 
land-holder and does nob include the “local cess” 
claimable by him from an intermediate landholder 
under section 78 of the Madras Local Boards Act. 
No interest can, therefore, be claimed on the arrears 
of such local cess under section 61 of tho Madras 
Estates Land Act. [p. 484, col. 2.] 

Petitions under section 25 of Act IX of 
1887, praying the High Court to revise the 
orders of the Court of the District Munsif 
of Bezwada, in Small Cause Suits Nos. 1860 
and 1862 of 1912 respectively. 

Mr. P. Nagabhushauam, for the Peti- 
tioner. | 
- Mr. B. Narasimha Rao (amicus eure), for 

the Respondents, D 

These petitions coming on for hearing on 
the 3rd November 1915 the Court made the- 
following 

` ORDER.—The question is whether the 
plaintiff is entitled to interest on the prin. 
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cipal amount claimed by and decreed to 
him. 

Under section 3, clause 11 (a), of the 
Estates Lard Act rent includes for the 
purpose of section 61 (among other sections) 
“money recoverable under any enactment 
for the time being in force as if it was 
rent.’ Under the Ist proviso to section 73° 
of the Local Boards Act,a land-holder is 
entitled to recover from an intermediate 
land-holder the whole of the local cess 


paid in respect of the lands held 
by the intermediate land-holder (less certain 
deductions). 


This is a suit to recover the amount of 
such a local cess and is brought by a land- 
holder against an intermediate land-holder. 
Section 61 of the Estates Land Act says: 
‘An arrear shall bear simple interest at 
the rate of one half per centum per mensem 
from the date on which the arrear fell 
due,” Section 60 says: “An instalment of 
rent not paid onthe day on which it falls 
due, becomes on the following day an arrear 
of rent.” 


Can the sum payable by the intermediate 
landlord under section 73 of the Local 
Boards Act be called an “arrear” of rent 
within the meaning of that word as used in 
section 61 of the Estates Land Aot? Is 
itan instalment of rent falling due on some 
date (section 60) so as to become an arrear 
on the following day ? Does section 3, 
clause (11) (a), refer only to the moneys 
recoverable under any enactment by a 
land-bolder from a person who enjoys land 
for purposes of agriculture or does it refer 
generally to money recoverable under any 
enactment by any person from any other 
person as if. it was rent? Does section 
74 of the Local Boards Act, which relates to 
the right of aland-holder or an intermediate 
land-holder to exercise in collecting cess 
the like powers as he possesses in collecting 
rent, apply to the recovery of cess from an 
intermediate land-holder by a land-holder ? 
As I feel much difficulty and diffidence in 
coming to a conclusion on these points owing 
to the respondent not being represented, I 
requested Mr. B. Narasimha Rao, Advocate, 
to act as amicus curim, on behalf of the 
respondent to argue the case and he has 
kindly consented to do so. The case is 
adjourned for one week for further argu- 
ments. 
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This case coming on for final hearing to- 
day in pursuance of the above order the 
Court delivered the following 

JUDGMENT.—After hearing further 
arguments (I am much indebted to Mr. 
Narasimha Rao for appearing as amicus 
curis) and after further consideration, I 
have come to the conclusion that section 3 
(11) (a) of the Estates Land Act refers only 
to money recoverable from a ryot by the 
land-holder. 

The lower Court's decree is right and 
the revision petitions are dismissed. . 

Petitions dismissed. 


MADRAS HIGH COURT 
First Civiz APPEALS Nos. 167 anp 215 
. or 1914. 
November 16, 1915. ; 
Present: ~Mr Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar 
Ix A. S. No. 167 of 1914 
‘S. M. CHIDAMBARAM CHETTIAR— 
Derenpant No. 1— APPELLANT 
versus 
SUBRAMANIA AIYAR AND ANOTHER— 
PLAINTIFE No. 2 AND Derenpant No. 2 
— RESPONDENTS 
In A. S. No. 215 or 1914 
MARIMUTHU NADAR—Prarntirr No. 1 
—APPELLANT 
versus » 
S, M. CHIDAMBARAM CHETTIAR AND 
OTHERS - DEFENDANTS Nos. 1 AND 2 AND 


PLAINTIFE No, 2— RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), s. 317— 
Civil Procedure Code (Act V of 1908), s. 66—"“Certi- 
fied purchaser," meaning of—Suit against auction-pur- 
chaser, maintainability of —Recognition of title of real 
purchaser, how made effective. 


A Court auction-purchaser must be treated as the 
real purchaser for all purposes, and the term "certified — - 


purchaser" in section 817 of the old Codo of Civil 
Procedure means and includes also persons claiming 
undor such certified purchasor. [p. 435, col. 2; p. 436, 
cols. 1 & 2] 

Hari Govind v. Ramchandra, 31 B. 61; 8 Bom. L. R. 
873; Sowcar Kamurudeen Sahib v. Noor Mohamad 
Usman Sahib, 28 Ind. Cas. 205; 17 M. L. T. 158; (1916) 
M. W. N. 204; 28 M. L.J. 251; Durga v. Bhagwan 
Das, 23 A. 84; A. W. N. (1900) 190; Bishan 
Dial v. Ghaziuddin, 23 A. 175; A. W. N. (1901) 44, 
followed. 

Per Coutts-Trotters, J.—A recognition by & bena- 
midar of the title of the real purchaser, in order to 
take the case out of the disability created by section 
66 of ihe present Code of Civil Procedure, is 


^4 
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effective only when it takes thee form of executing 
a sale-deed or gift-deed or any other act recognised 
by lawas capable of transferring the ownership 
and not otherwise. [p. 435, col. 2.] 

Per Srinivasa Aiyangar, J.~Section 66 of the new 
Codeis, in this respect, merely declaratory of the 
true meaning of section 317 of the old Code and 
not an amendmert of it. [p. 486, col. 1.] 


Appeals against the decree of the Court 
of the Subordinate Judge of Kumbakonam, 
in Original Suit No. 49 of 1912. 


In Arrear Suir No. 167 or 1914. 


Mr. T. R. Venkatarama Sastriar, for the 
Appellant. 

Mr. V. Venkatachariar, for the Respond- 
enis. 


In Appear Scir No. 215 or 1914. 
Messrs. R. Sadagopachariar and V. Ven- 
katachariar, for the Appellant. 
Mr. T. R. Venkatarama Sastriar, for the 
Respondents. 


JODGMENT. 


Courrs-TRoTTEs, J.— The plaintiffs have 
brought this suit to have it declared that 
they were entitled to the suit properties and 
that the defendants had no right in the 
properties at all. The properties in question 
originally belonged to one Ponnusami Nadar, 
and they were attached on the 25th February 
‘1904 in execution of a decree obtained 
against Ponnusami Nadar in the District 
Munsif's Court of Kumbakonam, and ia 
March 1305 they were sold, subject to a 
prior mortgage for Rs. 34,090, for a sum of 
Rs. 85 to the predecessor-in-title of the 2nd 
defendant. The 1st plaintiff had purported 
to buy these properties by a private sale- 
deed from Ponnusami Nadar in December 
1904. That, of course, was subsequent to 
the attachment. The short point taken 
against the plaintiff at the trial, and on its 
failure at the trial reiterated in this 
appeal, is that his suit was out of Court 
by reason of section 317 of the old Civil 
Procedure Code corrresponding tc section 66 
of the present Code, on the ground that 
the plaintiffs suit seeks to have it de- 
clared that the purchaser in the Court auc- 
tion, one Ramasami Nadar, was really act- 
ing benam: for the Ist plaintiff. The con- 
tention put forward by the defendants is 
that to allow such suits as the present to 
be brought is a direct violation of the ex- 
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press prohibition in the Statute. The learned 
Judge rejected this contention on the ground 
that subsequent to the Court sale, the pur- 
chaser, Ramasami Nadar, recognized the title 
of the Ist plaintiff. It is not suggested that 
his recognition took the form of executing 
a sale-deed or a gift-deed, or doing any other 
act recognized by law as capable of transfer- 
ring theownership of the properties to the Ist 
plaintiff Itis said there isa doctrine that 
section 317 does not apply to cases where 
the alleged benamidar has recognized the title 
of the person who asserts himself to be the 
real owner. For that a number of decisions 
alleged to enunciate that principle were 
cited. Speaking for myself I cannot see 
how such @ principle, if it existed, would 
nob be a direct contradiction of the words 
of the Civil Procedure Code and of the 
Transfer of Property Act. And I think 
that apart from the words of the Statute 
this case is completely covered by the au- 
thority of this Court in Sowcar Kamurudeen 
Sahib v. Nour Mohamad Usman Sahib (1) and 
is also indistinguishable from the cases of 
Durga v. Bhagwan Das (2) and Bishan Dial 
v. Ghaziuddin (3), I agree respectfully 
with these decisions, and to my mind that 
is sufficient to decide this case. I thought 
at one time that the point would possiblv 
be taken that the Code of 1882 applied 
to this case and in‘that Code, section 817, 
the words ‘certified purchaser” ought to be 
construed strictly and did not include the 
heir or any other representative of the cer- 
tified purchaser. For that, to my mind it is 
obvious there is some little authority in the 
Madras High Court, although there is au- 
thority exactly to the opposite effect in 
Bombay iu Hari Govind v. Ramchandra (4). 
The view of the Bombay High Court has 
undoubtedly been adopted by the framers of 
the new Code, because there specific words 
are inserted to make it clear that parsons 
claiming under a certified purchaser stand 
on the same footing as the certified pur- 
chaser himself. When I put it directly to 
the learned Vakil for the plaintiff as to 


(1) 23 Ind. Cas. 205; 23 M. L. J. 251; 17 M. L.T, 
158; (1915) M. W. N. 224. 
(2) 23 A.8k A. W. N. (1920) 199. 
3) 23 A. 175; A. W. N. (1901) 41 
(o 31 B. 61; 8 Dom. L. R. 878. 
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-whether he did or did not contend that 
the words “certified purchaser" in section 
317 must be construed with literal strictness 
“and confined to the original purchaser at 
the auction sale, he said that he did not 
‘feel able to contend that it should be so 
“construed. The learned Vakil now says that 
he did not abandon that contention and it 
“will, therefore, have to be dealt with. So 
far as I understand, the Madras High Court 
‘in the case I have cited, Sowcar Kamur- 
"udeen Sahib v. Noor Mohamad Usman Sahib 
“(1), treats section 66 of the new Code as 
purely declaratory of the true meaning of 
‘section 817 ofthe old Code, and as not 
being an amendment of it at all as regards 
‘the first part of it with which we are con- 
térned in this case. Whether that be so 
or not I do not know; and I hesitate to 
Bubscribe without further consideration to 
‘a view which assigns to the Legislature the 
interpretative functions of the Courts. 
All I can say is that if in construing sec- 
tion 317 of the old Code I am not per- 
mitted to look at section 66 (1) of the 
new Code, nevertheless I agree respectfully 
with the decision of the Bombay High Court 
in the interpretation put by them upon sec- 
tion 317 and I disagree with the Madras 
decisions to the contrary. I am, therefore, 
of opinion that the plaintiffs suit cannot 
succeed because of the express prohibitionin the 
section. All that the section does is to prohibit 
a suit being brought with the object of getting 
such transactions as these declared benami. 
t does not affect any confirmation or vali- 
ation of the title either of the defendant 
or of anybody else and, therefore, if the 
plaintiff had any other remedy beyond the 
one he has been ill-advised enough to seek 
fo enforce inthis suit, it will be unaffect- 
ed by any decision pronounced by this 
Court, and his rights are unimpaired. Ap- 
peal No. 167 of 1914 is allowed with costs here 
and in the lower Court. Appeal No. 215 of 
1914 is dismissed with costs. The memo- 


randum ofobjections in Appeal No. 167 of 
1914 is dismissed without costs. 
Srinivasa ÅIYANGAR, J.—l agree. I think 


that section 317 of the old Code meant what 
the new section 66 expressly says, and I 
have no doubt that the new section is merely 
declaratory of the real meaning of the old 
section 817. That is the view taken in 
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Manji Karimbkat v. Hoorbaw (5). In this 
Court there has been a conflict of. opinion 
on the question whether the words certified 
purchaser" in section 317 do not include 
persons claiming title under the certified 
purchaser. I also entertain a considerable 
amount of doubt as to whether the section 
applicable to this case is not the section 
66 of the present Civil Procedure Code. 
That section does not purport to take away 
or affect any right which the real owner had, 
but similar to the Limitation Acts prevents 
a particular person from bringing a suit 
against the certified purchaser on certain 
grounds. I am inclined to hold that itis 
merely a regulation of procedure, and that, 
to this suit, the new section 66 must be 
applied. But as I hold thatthe meaning 
of the old section 317 is exactly the same, 
so far as this question is concerned, as that 
of the new, it is unnecessary to say anything 
more about it. As pointed out by my 
learned brother, this view has been adopted 
in Sowcar Kamurudeen Sahib v. Noor Mohamad 
Usman Sahib (1). In that case, as in this, 


the purchase was made while the old 
Act was in force and the suit was 
instituted after the new Act came into 
force, 


There was another point raised by the 
learned Pleader for the respondent, that the 
Qnd defendant had executed what he called 
an agreement to release, namely, Exhibit H, 
and he having afterwards executed an actual 
release, Exhibit K, the plaintiff is now 
bringing the suit for the declaration of his 
title under that release and notas the real 
owner under the benam? purchase by Rama- 
sami Nadar. That, I might say, is not the 
ground of claim made in the plaint. In 
the next place, any release executed by the 
Qnd defendant would not adversely affect 
the rights of the Ist defendant who had 
acquired an interest in the property from 
the 2nd defendant prior to the date of 
Exhibit K. Exhibit K is notan agreement 
which creates any obligation which passes 
along with the property and enforceable 
against any transferee of the property. i 
have not considered the question whether 
Exhibit K is genuine or not. Iam assum- 
ing it is. 

(5) 8 Ind. Cas. 752,312 Bom, L, R, 1044 at p. 1050 
88 B. 342. 
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r A third point was taken that the 
plaintiff was entitled to rely upon his 
purchase pending -the attachment under 
avhich.the property was sold io Ramasami 
‘Nadar. The purchase by Ramasami would 
supersede any: title which the plaintiff might 
have under his private sale from Ponnr- 
sami after the attachment. Further, the 
plaint does not seek for any declaratory 
relief on that basis, After all the plaintiff's 
substantive rights, if he has any, would not 
be affected by our decision if he is in 
possession. The certified purchaser would 
not be entitled to bring any suit against 
the real purchaser, who is actually in 
possession, by virtue of his sale certificate; 
and if the platntiff continues to be in 
possession for over ‘the limitation pariod, 
he ‘can certainly acquire a statutory title 
under the Limitation Act, in which case he 
need -not rely on the benamz purchase by 
Ramasami Nadar on his bebalf. 

Under these circumstances I agree in the 
order proposed by my learned brother. 
"e 

Appeal No, 215 dismissed; ` 

£u lon - Appeal No. 167 allowed. 


Ps. CALCUTTA HIGH COURT. 

; LETTERS Patent APPEAL No. 1 or 1914. 

2 August 28, 1915. 

Present; —Sir Lawrénce Jenkins, Kr., Chief 
Justice, Justice Sir Asutosh Mookerjee, Kr., 
d and Mr. Justice Holmwood. 
HEMENDRA NATH ROY— DEFENDANT— 

APPELLANT? 
versus 


UPE NDRA NARAIN ROY AND ANOTHER — 


PLAINTIFFS — RESPONDENTS. E 
S z Digwari tenure—Ghat Bharra—Ghatwal,, position 
I f— Ciril Court, jurisdiction of, to reinstate a Ghatwal 
dismissed —Declaratory suet, maintainability of —Specific 
Relief Act (I of 1877), s. 42—Arguments from an- 
alogy, when to be made—Object or motive of party— 
Ph esumption—Plaint—Re lief, 
tA Civil. Court has no ‘jurisdiction to reinstate a 
Ghatwal who has been dismissed by the Executive 
Government as unfit for the discharge of his duties. 
But where a Commissioner decides against a claimant 
nob in the exercisd of his diseretion, but upon an 
erroneous viow of the relative title of his contestant, 
a Civil Court is competent to grant to the claimant 
relief by way of a declaratory decree under 
ection 42 of the Specific Relief Act, so that he may 
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approach tho Executive Government and seek their 


-decision on the question of the appomiment ofaa 


successor to the office of Digwar. (p. 445,,col. Uu 
440, col. 2; p. 442, col, 1.] 

If a bill (plaint) contains charges putting fats i id 
issue that are material, the plaintiff is entitled fio 
the relief which those facts . will sustain under the 
general prayer, bui-he cannot desert the specific. relief 
prayed and, under She general praycr, ask specific 
relief of another description, unless the facts and 
cireumsiances charged by the bill will consistently 
with the rules of the Court maintain that relief. Eh 
441, col. 1; p. 445, col. 2.] 

` Per Jenkins, C, T—At Ghat Bharra tho Digwari 
position is that of an office remuncrated by the on: 
joyment of land and on the death of a Digwat 
holding office there is .n general usage -to appoint 
his heir in his place as the successor to his office 
but his claim and tenure of office are dependent on 
the approval of the Government. [p. 440, col. 1.] ` 

Per Mookerjee, J.-—Àn argument fróm analogy may 
arise where a principle of law is involved, bat where 
Courts are dealing with the positivo enactment -ofi 
Statute, reasons founded upon analogy are scarcely 
apr licabln [p. 441, col. 2; p. 442, col. 3^ 

A Civil Court is not concerned with the dbject 
or motive of a party’ who comes. into’ Court in 
assertion of his alleged right and he should nob 
be refused declaration merely because he seeks if 
with a view to influence the opinion of the Révenue 
Authorities, unless the declaration sought can bo 
based only on the invostigation- of a question which 
is by Statute or otherwise expressly excluded froni 
the cognizance of the Civil Court. [p. 415, col. 1.], 

‘The “Digwars of Ghat Bharra always enjoyed cer: 
fain lands attached to it and when a person was 
dismissed from the office of Digwar he was forthwitli 
deprived of the lands. When dismissed, tho Digwar 
was at liberty to appeal from the decision of the 
Magistrate to the superior authorities: 

. Held, that onder the circumstauoes the presump- 
Bon was that there was not a grant of lands b:rdened 
with a certain service ^ but the grant of an office the 
performance of waose duties was remunerated by the 
use of lands. (p. 448, col. 2.] 

Held, further, that the office was not hereditary in 
the sense that the heir of tho last holder was 
entitled as a matter of right to discharge the duties of 
the office and to remunerate himself from tho usnfruct 
of the lands attached thereto. (p. 443, col. 2.] 


Letters Patent Appeal against the judg- 
ment of N. R. Chatterjea, J., dated the 27th 
March 1914, differing in opinion from that. of 
Fletcher J., printed as 23 Ind. Cas, 849,. in 
Appeal from Original Decree No.. 298. of 
191i, against the decree of the Subordinate 
Judge of Bankura, dated the 24th March 1911; 

FACTS of the case appear from the judg: 
ment of Lawrence Jenkins, C. J., as well 
asfrom the judgments of Fletcher and N. R.. 
Chatterjea, JJ., reported a» 28 Ind. Cas, 849, 

Sir Rash Behary Ghose and Babus Joges 
Chunder De, Jyotis Chandra Sarkar arid Sris. 
Ohunder De, for the Appellant, 
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Babus Dwarka Nath Chuckerbutty, Karuna- 
moy Bose, Lalit Mohan Chose, Tyotis Ohunder 
Hazra and Sarat Chunder De, for the Respond- 
ents. 

JUDGMENT. 

Jenkins, C. J.—The plaintiff, - Upendra 
Narain Roy, has brought this suit to establish 
his claim to lands in Ghaut Bharra in the 
District of Bankura as held in Digwari 
chakran right. The defendants are his rival 
claimant, Hemendra Nath Roy, the Secre- 
tary of State for India in Council, and the 
Raja of Panchakote, the zemindar. There 
are also certain pro forma defendants of whom 
some are the plaintiff’s brothers, and one is 
Darpanarain Roy, who is admittedly one of 
the two Digwars of Ghaut Bharra. 

The Subordinate Judge has passed a 
decree in the plaintiff’s favour and has direct- 
ed that the plaintiff do recover possession of 
the land in suit, and effect has been given to 
this direction. From this decree an appeal 
to the High Court was preferred. It was 
heard by Fletcher and N. R. Chatterjea, JJ. 
They were divided in opinion and so the 
view of Chatterjea, J., who was for confirm- 
ing the decree of the Subordinate Judge, 
prevailed. 
` From this judgment the present appeal 
has been preferred under clause 15 of the 
Letters Patent by Hemendra Nath Roy, who 
has been supported by the Raja of Par- 
ghakote, a respondent in this appeal. No one 
else has appeared except the plaintiff who 
lias supported the decree in his favour. 

There are two Digwars in Ghaut Bharra. 
The defendant Darpanarain is one and his 
position is not contested. The whole dispute 
is as to the other Digwar. It is common 
ground that the office of Digwar and enjoy- 
ment of the land go together, and this com- 
bination may be due either to a grant of land 
burdened with the service of the office or a 
grant of the office remunerated by enioys 
ment of the land. 

Whichever of these two it may be, we 
know that the office was held and the pro. 
perty enjoyed by Kartic Roy, the defendant 
Hemendra’s father, and seven generations of 
ancestors before him, and it is common 
ground that it was so enjoyed in a regular 
course of succession.  Kartie, however, was 
dismissed in 1855 and Rasik Lal Upadhya, 
a stranger to the family, was appointed in 
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his place. Bathe in turn was dismissed on 
the 14th April ‘1S56 and Raja Ram Rai was 
appointed to the ofce. In 1261 Raja Ram 
Rai became incapable of performing the 
duties of the post and his nephew and heir 
presumptive, Mohendra, the plaintiff’s father, 
was appointed. 

In the meantime the dismissed Kartic had 
rendered good service and so on the 18th of 
August 1869 a promise was made that when 
any Sardari or Sadiali post became vacant, 
it should be offered to him in the first in- 
stance. In 1870 Mohendra was dismissed. 
In 1871 Kartie was confirmed in the vacancy 
caused by this dismissal and it was directed 
that possession should be given him of the 
Ghatwali lands. 

This dismissal, however, was cancelled by 
order of the Lieutenant-Governor who re- 
instated Mohendra in the service and on the 
19th June 1872 an order was made on the 
Sub-Inspector of Gangajalghati directing him 
to continue as before to get the work done 
by Mohendra and give him possession of the 
Jands. From a report dated the 14th August 


' 1872 it appears this was done. 


On the 19th July 1904 the Magistrate 
made an order dismissing & number of 
Ghatwals, ineluding Mohendra. The following 
month this dismissal was cancelled and 
Mohendra was reinstated. 

In August 1907 Mohendra preferred a 
petition to the -Magistrate praying for six 
months’ leave on the score of ill-health and 
asking that his son Upendra, the plaintiff, 
should be appointed in his place in an acting 
capacity for six months. This was approved. 

On the 9th October 1907 Mohendra died 
and his son Upendra asked to be appointed. 
The order was “Upendra Rai will continue to 
act in place of his dead father Mohendra 
Narain Rai, Sardar of Bharra, until further 
orders.” 


I may here state that though Upendra has” 


brothers, they do not dispute the superiority 
of his sole claim to the office. 


In the meantime Kartie had died in 1908 
leaving him surviving his widow Karunamayi 
and his son, the defendant Hemendra. 
Karunamayi, on Mohendra’s death, applied 
for the appointment of her minor son 
Hemendra as Sardar Ghatwal of Pergana 
Mahisara. The Daputy Collector reported ' 
that in his opinion the application should 
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be re‘ected and “that the present acting min 
Upendra Nath Rai (be) appointed in place 
of his deceased father specially when he ap- 
pears to have been doing good work all 
along.” 

On the 16th of June: 1908 the Magistrate- 
Collector made an order in which he said 
he thought Upendra should be affirmed. 
On the 14th August 1998 Mr. Maddox, the 
Officiating Commissioner, set aside the 
Magistrate’s order, and directed that 
Hemendra, the minor son of Kartic, be ap- 
pointed (as Sardar Ghatwal, and until he 
eame of age a deputy must be appointed) iu 
his place. This opinion was based principally 
on Mr. Maddox's reading of a decision report- 
ed as Jogendra Nath Singh v. Kali Charan Roy 
(1). 

Upendra appealed to the Board of Revenue 
on the 21st September 1908, but the Board 
resolved that it had no jurisdiction. Thereupon 
Upendra appealed to the Lieutenant- 
Governor and in reply he was informed that 
the remedy for any grievance which he might 
have lay in the Civil Court. So this suit 
was instituted by Upendra in accordance with 
the reply given him by the Government, 

Whether we have here to deal with an office 
remunerated by the possesion of land or land 
burdened with tbe service of an office is 
practically immaterial in the view I take. 


But such materials as there are on the 
record, in my opinion, support the conclusion 
that we have here an office remunerated by 
the possession of land. Most of the informatiou 
we possess relates to the period subsequent to 
Kartic’s appointment, but it does appear that 
one of his predecessors was dismissed. Since 
thattime there have been therepeated instances 
of appointment and dismissal which I have 
already mentioned, and what has given them 
the greater significance is that the cor- 
responding possession ‘of the land has ap- 
parently followed as a matter of course. 


The oral evidence onthis point isinteresting. 
Thus Upendra-says “From 1856 up to the 
time of my dismissal we have held the pest 
of Sardar Digwar and held possession of the 
properties appertaining to the office. No 
person was appointed in my father’s place 
and our possession did not cease.” 


(1) 9 C. W, N. 663, 
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Later he deposes “when a new Sardar is 
appointed, he has to take possession through 
the Police. When I was appointed acting 
Sardar, I did not apply to be put in possession. 
The possession was then with us.” And ac- 
cording to him, it is the Magistrate who ap- 
points and dismisses. Darpanarain declares 
that he took possession through the Police on 
his appointment, and that when a Sardar is 
appointed permanently or in an officiating 
post, he has to take possession through the 
Police. 

Benimadhab, the Police Sub-Inspector at 
Gangajalghat, says that the Magistrates 
dismiss for misconduct or default in the per- 
formance of their duties and that the Police 
give possession to the person whoisappointed. 
Rakhal Chandra Chattopadhya deposes to 
this power of dismissal. 

Prasanna Kumar Rai, who looks after 
Hemendra’s affairs, declares thatthe Magistrate 
appoiuts and dismisses and that he had never 
seen any Digwar or Sardar hold possession of 
the lands of his office after dismissal. 

This view is borne out by the docn- 
mentary evidence. "Theearliest document is 
the report submitted in 1799 by Kanji, 
Tahsildar of Chakla Pachet, but his covering 
letter shows that his sources of information 
were limited. The report throws no 
appreciable light on the question now under 
discussion, and it is probable that the 
distinction it involves was not present to his 
mind. But for what it may be worth, 
we find him stating that the Digwars 
enjoy their jagir villages without payment 
of rent in lieu of their wages. 


The order of the 22rd May 1847 is 
much more explicit, and the parwana 
there reproduced states that Ghatwali 
lands are held merely for remuneration 
for labours of their services and that 
they are not entitled to make a permanent 
settlement of the lands to any one by 
giving up their rights thereto, that they 
can grant only a potita of jote right for 
the period of their incumbency. 

Another document to 
may usefully be made is Exhibit D, an 
attested copy of Isamnabisi or list of 
Ghatwals dated in the year 1849, It is 
expressed to be an Isamnabisi of Ghatwals 
who got their allowance in cash or got 
jagíri lands therefor. It refers to the 


which reference 
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subject-matter of the present litigation and 
one of the columns is headed ‘whether 
the Sardar gets pay in cash or holds 
chakran lands.” In another column we 
find the following statement: "In the 
year 1221 Aditya Rai was appointed in 
place of Madan Rai who was dismissed. 
Gour Mohan Rai was appointed on the 
95th Bhadra 1238 in place of his deceased 
father Anand Rai. Jagat Sarkar was 
appointed in place of his deceased brother 
Ananda Sarkar on the 26th Bhadra 1235." 

The conclusion then to which I come 
is that the Digwari position was that of 
an office remunerated by the enjoyment 
of land. So thenext point for determination. 
is, whether this office was hereditary or not. 
No sanud is forthcoming, but the history 
of this office establishes a general usage 
on the death of a Digwar holding office 
to appoint his heir in his place as the 
successor to his office, Whether the office 
thus became hereditary in the strict sense 
of the term may be open to discussion, 
for even in the case of life grants, it is 
a, common practice that they should be 
renewed to the heir of the grantee, so 
that there may be by usage an appearance 
of descent, and it must always be a 
matter of some doubt at what point the 
principle and practice of identification can be 
properly regarded as establishing heritability. 
Here the usage of the heir taking his predeces- 
sor’s place can be traced back to the 17th 
century and so long a usage cannot be 
disregarded as an exponent of the Digwari. 
right. On the contrary, I think we may 
safely ascribe to it the force of law 
subject to the qualification that the heir’s 
claim and tenure of office is dependent 
on the approval of the Government. Mr. 
Maddox’s determination recognises this, 
for he clearly thought that he was passing 
jedgment on conflicting legal claims, and 
it is difficult to reconcile the Government’s 
reply with any other view. Jn fact when 
analysed the contest would seem to be whether 
Mr. Maddox’s legal pronouncement was 
correct or not, for if Mr. Maddox had not 
decided as he did, Upendra would not 
have been disturbed. 

The Magistrate did approve Upendra’s 
succession on his father’s death, bot this, 
as I have shown, was cancelled by the 
Commissioner with the result that the 
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it had no 
referred to 


Board of Revenue resolved 
jurisdiction and, Government 
the Civil Court. When the facts of the 
case are grasped this attitude of the 
Government is .free from difficulty, for 
the Commissioner’s determination was not 
limited to Upendra's conduct or fitness of 
office, but proceeded on that Officer’s view 
of the rival of legal claims. The Commis- 
sioner’s decision is based on Jogendra Nath 
Singh v. Kali Charun Roy (1) but that 
ease has absolutely no application to, the 
circumstances of this case: ‘it dealt with 
& proposition that has no relevance  heré 
&nd determined no point that arises here. 
Apart from a personal promise in favour 
of Kartie, Hemendra Nath’s only claim would 
be as the heir of Kartic, but after his 
dismissal 60 years ago, he can no longer 
be regarded with reason as & stock of 
descent. The last incumbent was Mohendra 
and Upendra Nath is his heir. Still it 
does not appear to me that we can uphold 
the unconditional decree that has been 
passed, for that disregards the qualification 
that the Government's approval is necessary, 
and we ean do nc more than express our 
conclusion that Mohendra was the incumbent 
of the office at his death, having beei 
appointed thereto in suecession to Raja Ram 
Rai whose heir he was, that Upendra 
was the heir of Mohendra, that Upendra’s 
claim to succeed is subject to the approval 
of the Government, and that the ground 
on which the Commissioner cancelled the- 
Magistrate’s sanction was erroneous in- 
law. 

We cannot, therefore, affirm the decree as 
it stands, so that we have to see whether 
ib is open to us to pass a decree which will 
embody what is essential in this conclusion. 
The plaint is not happily framed,.but in: 
view of all the circumstances of the case, 
I think we can make a declaratory decree 
defining the plaintiff’s position, though it 
may be it is not really necessary, for having 
regard to the Government's reply referring 
the plaintiff to the Civil Courts, they would 
probably be prepared to give or withhold 


its approval in accordance with the view 
we have expressed, seeing that 
it invited recourse to the Civil Court. 


Tor the appellant, it is objected that we 
cannot make a declaratory decree on, a 
plaint framed as the present is, ‘and we 
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have been referred to the decision in Walihan 
v. Jogeshwar Narayan (2). But that decison 


does not appear to me to govern the 
present case which is peculiar in its 
circumstances. The prayers in the plaint 


are not limited to a claim for possession 
but seek declaration, and though the form 
in which these declarations are sought do 
not comply strictly with the provisions of 
section 42 of the Specific Relief Act, the 
prayers, more especially in view of Order 
VII, rule 7, are, I think, sufficiently 
comprehensive to permit the decree I 
think should be passed. - 


In dealing with this matter on broad 
lines we shall be acting in accordance with 
what has been done by their Lordships of 
the Privy Council in more than one case, 
when, to use an expression employed on 
one occasion, ib was necessary out of a 
wreckage of procedure to construct the 
material for a just decision. 


The principle adopted by their Lordships 
iu Cockerell v Dickens (8) is this: “The rule 
is, that if the bill contains charges, putting 
facts in issue that are material, the 
plaintiff is entitled to the relief which 
those facts will sustain under the general 
prayer, but he cannot desert the specific relief 
prayed, and under the general prayer ask 
specific relief of another description, unless 
the facts and circumstances charged by the 
bill will, consistently with the rules of the 
Court, maintain that relief.” And the same 
position was maintained in Durga Prosad 
Sureka v. Bhajan Lal Lohea (4) and Gopt 
Narain Khanna v. Bansidhar (5). 

. We must, therefore, modify the decree of 
the lower Court by substituting for the 
same a declaration that according to usage 
on the death of a Digwar of Ghaut Bharra 
holding: office, his heir may be appointed 
in his place, if the Government approve, 
that Mohendra Narain Rai held the office 
--(2) 35 I. A. 88; 85 C. 189; 12 C. W. N. 227; 7 C. I: 

44 (P. O.); 10 Bom. L. R. 9; 17 M. L. J. 226; 2 M. 

509; 14 Bur. L. R. 101. 


> M. I. A. 353 at p. 389; 3 Moo. P. C. 98; 1 
. & D. 45; Morton 407; 1 Sar. P. C. J. 208; 18, 


I. A. 122; 81 C. 61414 M. L. J. 196; 6 Bom. 
5,8 C. W. N. 489 (P. C.. 
32 T. A. 123, 27 A. 325; 9 C. W.N. 577; 2 A. D. 
336, 2 J. 178; 7 Bom. L. R. 427; 15 M. L. J, 
191 (e. 0). 
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of Digwar at his death and that .the 
plaintiff is the heir of Mohendra Nari 
Rai. This Court cannot give relief either 
by appointing him to the office he ‘seeks 
or delivering him possession _ of the land 
appertaining thereto. That relief must’ be 
sought elsewhere, and possibly for this 
purpose the declaration may be of service. 
In the circumstances of this case, each 
party should bear his own costs throughout. | 
Mooxerser, J.—This is an appeal by thb 
first defendant in a suit commenced by the 
plaintiff- respondent for recovery of pos- 
session of land on declaration of _ title 
thereto as Digwar of Ghat Bharra inthe 
District of Bankura. The suit was decreéd 
by the Trial Court. Upon appeal to, this 
Court, the Judges of the Division Bench word 
equally divided in opinion. Fletcher, J.,. Was 
of opinion that the decree of the Subordinate 
Judge should be reversed and the suit 
dismissed. N. R. Chatterjea, J., was of 
opinion, on the other hand, that the ` decree 


should be confirmed. Consequently, . the 
decree of the Subordinate Judge - stood 
confirmed under sub-section, 2 of ‘section 


98 of the Code of Civil Procedure, 1908; 
On the present appeal, under clause 15 of 
the Letters Patent, the decision of, the 
Subordinate Judge has been assailéd; 
principally on the ground that the plaintii 
cannot claim as of right to succeed to the 
office of Digwar and that as the Executive 
Government have refused to appoint him 
as Digwar, the Civil Court has no jurisdiction 
to review the order .of the Executive. 

It is desirable at the outset to state that no 
‘useful purpose is likely to be served bya 
reference to the provisions of Regulation 
XXIX of 1814, which are applicable to 
Birbhum Ghatwals; nor can any analogy 
be safely drawn from the -decisions in 
Nilmoni Singh Deo v. Bakranath Singh (6) 
and Jogendra Nath Singh v. Kali Charan Roy 
(1) which are mentioned in the judgments of 
the Division Bench. As was observed by 
their Lordships of the Judicial Committee 


* «in the case of Ramchunder Dutt v. Jugeshohunder 


Dutt (7), the argument from analogy. may 
arise where a principle of law is involved, 
but where Courts are dealing with ' thè) 


(6) 9 C. 187; 9 I. A. 104; 5 Shome L. R. 68; 4 Sar, 
P. C. J. 335. 
(7) 12 B. L. R. (P: C.) 229; 19 W. R. 858, © > E. 
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positive enactment of a Statute, reasons 
founded upon analogy are scarcely 
applicable. This observation is peculiarly 


weighty where the rights of the parties 
litigant depend in a great measure upon 
the nature of the particular tenure or the 
terms ofthe particular grant. The problem 
for investigation consequently is, what is 
the nature of the tenure, what are the 
terms of the grant in this case as indicated 
by its antecedent history. In the 
determination of this question, we must 
‘bear in mind the clear distinction between 
the grant of an estate burdened with a 
‘eertain service and the grant of an office 
the performance of whose duties are 
remunerated by the use of certain lands. 
This fundamental distinction was emphasized 
by Jackson, J. in Kooldeep Narain Singh v. 
Mahadeo Singh (S) and has since then 
been recognised and approved by the 
Judicial Committee in Forbes v. Meer 
Mahomed Tuguee (9); Lilanand Singh v. 
Munorunjun Singh (10) and Venkata 
Narasinha Appa Rao Bahadur v. Sobhanadri 
‘Appa Rao Bahadur (11). 

Tn the investigation of the nature of the 
title, under which the lands in dispute have 
been held by successive ovcapants thereof, 
reference to the following genealogical 
tables will be found nee. 





SAHEBRAM, 
Bari, 
Ananda, 
HE 
7} 
Sham, Ram, 
Khudu, Gobordhan, 
—— ia 
Madan. — Adwaita Sere [eee 
eee Gourmohan, Mooktaram, 
Hemendra, Darpanarayan, 


defendant No. l. defendant No. 8. 
(8) 6 w. R. 199 at p. 209; B. L. R. Sup. Vol. 559. 
(9) 18 M.I. A. 4885 B.L. R. 529; 14 W. R. 
(P. C.) 28; 2 Suth. P. O. J. 358; 2 Sar. P. C. J. 588; 20 
. 614. 
E do) 13 B. L. R. 124 at p. 131; I. A. Sup. Vol. 181. 
(11) 33 L A. 46 at p. 62; 8 C. L. J. 1: 29 M. 52; 16 
M.L.J.1;10C. W.N.161 (P. C; 1M. L. T. 8 8 
A, L, J. 55; 8 Bom. L. R. 1. 


? 


INDIAN CASES, 





[1916 
(B) ! 
X 
ké | 
at À 
Rajaram. Y, 

Mohendra, 
Upendra, 
Plaintiff. 


It is undisputed that the lands in suit 
were held by successive Digwars of Ghat 
Bharra, who were, up to the middle of 
nineteenth century, members of the family 
whereof Sahebram was tha founder. The 
evidence indicates that Sham and Ram were 
Digwars in 1782. Since then, the lands 
have been enjoyed in equal halves by the 
two Digwars,cne of whom came from 
the branch of Sham and the other from 
the branch of Rim. We are not concerned 
in this litigation with the lands enioyed by 
the Digwars who belong to the latter 
branch; but the evidence indicates that 
Gourmohan was appointed Digwar in 
1831 and that Darpanarayan succeeded him 
in 1865. When we turn to the history 
of the other branch, we find that Madan, 
who was Digwar in 1808, was dismissed 
iu 1814 and was succeeded by Adwaita, 
who, in his turn, was dismissed in 1250, 
Kartic was appointed Digwar on the 28th 
March 1851 after the dismissal of his 
father, and was himself dismissed on the 
lOth May 1855, as the authorities were 
not satisfied with the manner in which he 
discharged his Police duties. On the 
dismissal of Kartic, a stranger to the family, 
named Rasik Lal Upadhya, was appointed 
Ghatwal, but his tenure of office was very 
brief, as he himself was dismissed on the 
14th February 1856. On th» dismissal of 
Rasik, Rajaram, the grand-uncle .of the 
plaintiff, who belonged toa different family, 
was appointed Digwar on 14th April 1836. 
He was succeeded in 1861 by ` Mohendra, . 
the father of the plaintiff. Daring tk- 
ineumbeney of Mohendra, Kartie, in 124 
made a successful attempt to get ba 
office when Mohendra was suspended. 
13th October 1870 Mohendra 
Darpanarayan were both dismissed, aby 
conduct was deemed unsatisfactory, and 
opinion was expressed that it was imprope 
to keep sach men in Government servic 
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Kartice was re-appointed Digwar in place of 
Mohendra on the llth January 1861, and 
one Khetternath was, at the same time, 
appointed in place of Darpanarayan. Bat, 
onthe 30th May 1872, Mohendra and Darpa- 
narayan. were both reinstated by the Lieuten- 
aut-Governor in supersession of the order of 
the Commissioner who had confirmed the 
order of dismissal made by the Magistrate. 
This terminated the brief restoration of 
Kartic to the office which had been held by his 
ancestors for seven generations, but he 
obtained what may be described as a promise 
of reappointment on a future vacancy. Kartie, 
however, died in 1900 leaving-an infant 
son, Hemendra, the first defendant in this 
litigation. On the 19th July 1904, Mohendra 
was dismissed again by the Magistrate along 
with a number of other persons similarly 
situated, On the 6th August 1904 this order 
was revoked and Mohendra and Darpanarayan 
were conditionally restored. The evidence 
points to the conclusion that they were 
allowed to continue in office and enjoy the 
lands, though the condition imposed does 
not appear to have been fulfilled. Oa the 20th 
August 1907 Mohendra obtained leave of 
absence on the ground of illness and his 
son Upendra was appointed to act for him; 
but Mohendra never returned to his work, 
as he died on the 9th October 1907. 
Upendra was thereupon directed to act 
until further orders. At this stage, an 
attempt was made by the guardian of Hemendra 
to secure the office and the lands for him, if 
possible. The Magistrate, however, on the 
16th June 1908 appointed Upendra as 
Digwar on the strength of a report dated 
27th April 1908 submitted by the Deputy 
Magistrate. But, on appeal bo the 
Commissioner, the order of the Magistrate 
was reyersed on the llth August 1903 and 
Hemendra, the infant son of Kartie, was 
appointed Digwar. Upendra preferred an 
appeal to the Board of Revenue, which was 
dismissed on 21st September 1903. He 
then appealed to the Lieutenant-Governor; 
but on the 29th March 1909 he was informed 
that the remedy for any grievance which he 
might have, lay in the Civil Court. The 
result was the institution of this suit by him 
on the l6th August 1909. 

From the facts thus briefly narrated, two 
points emerge as perfectly clear, namely, 
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first, that the disputed lands have always been 
enjoyed by the Digwar of Ghat Bharra and 
secondly, that when a person has been 
dismissed from tbe office of Digwar, he has 
been forthwith deprived of the lands. There: 
is, indeed, no trace in the evidence that 
there ever was an assertion by a dismissed 
Digwar that he was not liable to be deprived 
of the lands. As regards the dismissal itself, 
the Digwar was at liberty to appeal from the 

decision of the Magistrate to the superior 
authorities; but no one has ever suggested 

that ifthe Executive Government ultimately 
confirmed the order of dismissal, the Digwar 

had still a right to continue in possession of 

the lands. These circumstances, in my 

opinion, justify the inference that we have 

here, not a grant of lands burdened with a 
certain service, but the grant of an office, the 

performance of whose duties is remunerated 

by the use of lands. The landand the office 

went together; but the office was the primary 
concern, the occupation of the land was 

subsidiary thereto. I think the inference is 

also legitimate that we have here a case, not 

of property held bya man to himself and to 

his heirs, but of property held bya man to 

himselfas holder of an office and his 

successors in that office. The office itself was 

not hereditary in the sense that the heir of 

the last holder was entitled as a matter of 

right to discharge the duties of the office and 

to remunerate himself from the usufruct of 

the lands attached thereto. 


The theory that the office was hereditary 
in character is inconsistent with incontrover- 
tible facts disclosed in the evidence. 
Successive Digwars were dismissed by the 
Executive Government on the ground that 
they were not fitted to hold the office without 
any question or demur. In 1855 the office 
was granted toa stranger to the family of 
Kartic, and when the new Digwar was in his 
turn removed, a few months later, another 
person, Rajaram, who was a stranger to both 
the families, was apnointed; it was then 
expressly stated as a point in his 
favour that he was not connected with 
Kartic. The view that the Digwar was liable to 
be removed for failure to discharge his duties 
satisfactorily and that on his removal the 
Executive Government was free to appoint a 
qualified stranger as successor, is borne out 


vdd 


“by the documentary and oral evidence on the 
"setord, 
:2.The earliest document, namely, the 
*report of Kanji Tahsildar, dated the 9th July 
'9Y799, though based on meagre materials, 
“makes it reasonably clear, that the Digwars 
ighjoyed the villages without payment of rent 
imn lieu of their wages. Evidence of & more 
-Yecent date is consistent with this position; 
‘for instance, the order on Adwaita and Gour” 
"mohan dated the 23rd May 1847 states 
‘explicitly that the Digwars held lands merely 
‘for remuneration for the labours of their 
‘services, and are consequently competent to 
*treate only such subordinate rights as do 
‘afét continue beyond the period of their 
‘incumbency. The list of Ghatwals framed 
“in 1849 makes it equally clear that the 
“Digwars when they did not get their 
iülowance incash held the lands only in 
Tieu of such allowance; and this was 
"pplieable to the Digwari now in suit. The 
‘game view is supported by subsequent 
‘reports and orders made on the occasion of 
dismissal of successive Digwars and the ap- 
pointment of their successors, and this is con- 
'Érmed by the statement of the plaintiff himself 
as to the nature of the tenure of the Digwari 
bflicó: made in an agreement between himself 
and his brother on the Ist April 1908. The 
position consequently is- that the disputed 
finds appertain to the office of Digwar of 
Ghat Bharra, that the office itself is not 
hereditary as à matter of right, that the 
holder of the office is liable to be removed 
fór failure to discharge his duties to the 
Sálisfaction of the Executive Government, 
Alton the removal of a Digwar his successor 
dtquires a valid title to the office only if 
appointed thereto by the Executive 
Government, and that althongh on two 
Sécasions strangers have been appointed to 
tlie office, during many generations the heir 
to the last holder has taken the office and 
the lands with the approval of the Executive 
Government. Tested in the light of these 
conclusions, what is the position of the 
blaintiff? He has not been appointed Digwar 
by the Executive Government, andhe had 
Kt, “consequently, a valid and enforcible 
êlo to that office at the time of the 
institution of the suit. He is plainly not 
dbtitled toa decree for possession of the lands 
atinexéd to that office, and the decree of 
the Subordinate Jùdge cannot, to this 
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extent, be possibly confirmed. But it does 
not follow that ¢he plaintiff is not entitled 
to any relief in the. suit as framed, and 
here we must take into account the very 
‘special circumstances which have preceded 
-its institution. The plaintiff, on the death 
‘of his father, was appointed Digwar by the 
Magistrate. But the order of the Magistrate 
was reversed on appeal by the Commissioner. 
The decision of the Commissioner was 
largely based on a misapplication of the 
judgment of this Court in the case of 
Jogendra Nath Singh v. Kalk Charan Roy 
(1). That decision, it has not been seri- 
ously disputed before us -by- either party, 
has no possible -application to this case. 
There the Court found that the particular 
tenure was not merely heritable but was 
also permanent, and that a tenure of this 
description could not be determined ‘or 
resumed by the zemindar or the Government 
on the ground that the services were no 
longer necessary or had been dispensed 
with. It was further held that in the case 
of a tenure of this description where, 
during the life-time of the Ghatwal, his 
son, who was appointed his deputy, was 
dismissed, the dismissal of the son did not 
amount to a dismissal of the father, and 
that after the father’s death, the son was 
entitled to succeed, althongh during his 
father’s life-time he had been dismissed 
while acting as a deputy of his father, 
It is obvious that these principles have no 
application toa case where, as here, the 
tenure is not heritable as of right and 
the lands are annexed to an office which 
also has not a hereditary character impress: 
ed upon it. The position then is that 
the Commissioner refused to approve the 
appointment of the plaintiff as Digwar, not 
because the Commissioner considered him 
unsuitable for the office, but because thé 
Commissioner took an erroneous view'of the: 
relative rights of the plaintiff and his: 
opponent, the determination of the Com-' 
missioner was in essence based upon an 
adjudication of a question- of 


erroneous 
title. This explains why , the Board of 
Revenue stated that the Board had no 


jurisdiction and why the Executive Govern- 
ment held that the remedy for any griev- 
ance which the plaintiff might have lay 
in the Civil Court. It need not be-denied. 
that, as was recognized in Debee Narain Singh 


Vol. XXXII] 


-v. Sree Kishen Sein (12) and Secretary of State 
*v. Poran Singh (18), the Civil Courts have 
.no jurisdiction to reinstate a Ghatwal who 
has been dismissed by the Executive . Go- 
.vernment as unfit for the discharge of his 
duties. But the position is obviously 
-different where the Commissioner decides 
against a claimant, not in the exercise of 
-his discretion, but upon an erroneous view 
‘of the relative title of his contestant: 
‘Lall Dharee Roy v. Brojo Lall Singh (14). 
I am of opinion, accordingly, that it is 
. ‘competent to this Court to grant to the 
‘plaintiff relief by way of a declaratory 
decree under section 42 of the Specific 
Relief Act, so that the plaintiff- may ap- 
proach the Executive Government and seek 
their decision on the question, of the ap- 
pointment of a successor to the office of 
Digwar of Ghat Bharra. A similar view 
has been taken in Bombay in connection 
with what are known as Vatans, and it 
has been ruled that if the plaintiff has 
the right and if the Court has jurisdiction 
to give him relief by declaring it, he is 
entitled to a decree; the Court is not 
concerned with the object or motive of the 
party who comes into Court in assertion 
of his alleged right and he should not be 
refused declaration . merely because he seeks 
it with a view toinfluence the opinion of the 
Revenue Authorities: Ramchandra Dabholkar 
v. Anant Sat Shenvi (15); Govind Sitaram 
v. Bapuji Mahadeo (16); Khando Narain v. 
Apaji Sadashiv (17); Rahimkhun v. Dadamiya 
- (18) ; but the position is different when the 
declaration sought can be based only on 
the investigation of a question which is by 
Statute or otherwise expressly excluded from 
the cognizance of the Civil Court: Khando 
Narayan v. Apaji Sadashiv (19); Chinto v. 
Lakshmibai (20); Balkrishna v. Balaji (21); 


- pleadings: 


^12) LW. R. 321, 
^8) 5 C. 740. 
\ 10 W. R. 401. 
8 B. 25.. 
18 B. 616. 
11 Bom. L. R. 1342 foot-note. 
1 “nd. Cas, 833; 11 Bom. L. R, 1339; 34 B. 


| B. 870. 
2 B. 375. 
j 9 B. 25. 
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“Raoji v. Genu (22); Jivaji Sambajt Kamblt y. 


Fakir Sabaji Kanbli (23). The view I take 
is supported by the decision of the Judicial 
Committee in Sadut Ali Khan v. Khajeh 
Abdool Gunrey (24), which recognised the 
principle that before the Court grants relief 
in a declaratory suit, the Court must sée 
that the declaration of right may be the 
foundation of relief to be got somewhere. 
This conditon it appears to me is sufficiently 
answered in the present case. I arrive “ab 
this conclusion without hesitation or embar- 
rassment in view of the letter of the Gob- 
ernment of Bengal dated 29th March 1909. 


. The only other question for consideration 
is, whether a declaration should be granted 
in the suit as framed. Here, I think, the 
Court should be guided by well-settled 
principles now embodied iu rule 7 of Order 
VII of the Code of 1908. The prineiple 
is best stated in the words of Lord Erskine 
in Hiren v. Mill (25). The rule is that 
if the bill contains charges putting facts 
in issue that are material, the plaintiff is 
entitled to the relief which those facts will 
sustain under the general prayer; but he 
cannot desert the specific relief prayed and, 
under the general prayer, ask specific relief 
of another description, unless the facts 
and circumstances charged by the bill will 
consistently with the rules of the Gouré 
maintain that relief. This formulation , of 
the rule, it may be parenthetically observed, 
is attributed per incuriam, to Lord Eldon, 
by Baron Parke, in Cockerell v. Dickens 


(3). In the application of this salutary 
rule, the test is whether the defendant 
will be taken by surprise [Stevens v. 


Guppy (26)]; and there can be no surprise 
if -the deficient relief not specifically 
claimed, but supplied as the Courts think 
just, is consistent with the relief specifically 
claimed as well as with the case raised by the 
Cargill v. Bower (27). This rule 


(22) 22 B. 344. 

(23) 15 Ind. Cas. 840; 14 Bom. L. R. 395; 36 B, 
420. 

(24) 11 B. L. R. 208 (P. C.); 19 W. R. 171; I. A. 
Sup. Vol., 165. 

(25) (1806) 18 Ves. 114 at p.119; 33 E. R. 237; 9 
R. R. Yt ) 

(26) (1826) 3 Ransel 171 ab p.185; 6 L. J, 
Ch. TS R. 5 i m E 

(27) (1878) 10 oh. D. 502 at 508; 41 L. J; h: 
649; 38 L. T. 779; 26 W. B. 16... k 
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has been repeatedly recognised and approved 
by the Judicial Committee: Cockerell v. 
Dickens (3); Durga Prosad Sureka v. Bhajan 
Lal (4); Gopi Narain Khanna v. Bansidhar 
(5. The decision in Walthan v. Jogesh- 
war Narayan (2) is not really opposed 
to this view, and only illustrates ihe 
position that to eztitle a plaintiff to 
judgment under the claim for general 
relief, different from that specifically 
claimed, the allegations relied upon 
must not only be such as to afford a ground 
for the relief claimed but they must have 
been introduced for the purpose of showing 


a right to relief and not for the mere 
purpose of corroborating the plaintiff's 
right to the specific relief claimed. In 


the case before us, the nature of the 
title under which the disputed property is 
held has been investigated after a protracted 
trial and there is no room for suggestion that 
the defendant will be taken by surprise 
if a declaratory decree is made in favour of 
the plaintiff. I holi accordingly that this is a 
case where a declaratory decree may properly 
be made, and I agree with the Chief Justice 
that this appeal should be allowed and 
the decree of the lower Court modified by 
the substitution of a declaration inthe te? ms 
framed by him. 
Hotumwoop, J.—I have 
to the judgments 
delivered and with which I agree. 
Appeal allowed. 


nothing to add 
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Musammat BASRI AND ANOTHER——DEFENDANTS 
— RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), s. 21 
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trary to Act—Application by Deputy Commissioner — 
Procedure—Remand—Chief Court, power of. 
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_ The intention of the Legislature in framing sec- 
tion 21(a) of the Punjab Land Alienation Act was 
merely to enable the correction of decrees which on 
the face of the reco d iufringe the provisions of the 
Act. [p 447, col 2.] 

A decree, even though it be only declaratory, which 
has the effect of conferring a legal title where no 
such title would otherwise exist, may well be contrary 
to tho provisions of the Act [p. 447, col. 1.] 

Where the evidence on t'o record is not sufficient 
for the disposal of an application made by a 
Depnty Commissioner under section 21 (a) of the Act, 
the Chief Court has power to order a remand for 
further inquiry. [p. 447, col. 2.] 


Case referred by the Senior Subordinate 
Judge, Hoshiarpur, wth his No. 787 of 30th 
November 1914. 

Mr. Broadway, for the Petitioners. 

The Hon’ble Mr. Muhammad Shafi, K. 
B., for the Respondents. 


ORDER. — On the death of Ghulam Jilani 
Khan, a Rajput of Garhshankar in the 
Hoshiarpur District, his property was mu- 
tated by mutual agreement, half in the 
name of his widow, Musammaét Basri, and 
half in the names of Feroz Din, Fazl Mu- 
hammad and Ata Muhammad, who claim 
io be the legitimate sons of the deceased 
by another lady named Musammat Begam, 
a Natni by caste, who is not a member of 
an agricultural tribe. 

Objection was taken to the said mutation 
by certain reversioners of Ghulam Jilani 
Khan. They preferred an appeal to the 
Settlement Collector who, ina lengthy and 
elaborate order, held that it was not shown 
that Feroz Din, Fazl Muhammad and Ata 
Muhammad were the legitimate sons of 
Ghulam Jilani Khan, and, reversing the 
first order on that ground, directed that 
mutation should be made in the name of 
Musammat Basri alone. ; 

Thereupon Feroz Din, Fazl Muhammad 
and Ata Muhammad instituted a suit against 
Musammat Basri in the Court of the Dis- 
trict Judge of Hoshiarpur fora declaration 
that they are the sons and heirs of Ghulam. 
Jilani Khan and entitled to hold half hj * 
estate. An application by the reversions 
to be made parties to the suit was rej 
and on confession of judgment by Wind 
Basri, the plaintiffs obtained a decree! 
application for the revision of tha 
has now been filed by the Deput 
missioner of Hoshiarpur under secti 
(a) (2) of the Alienation of Land Act 
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of 1902, as amended by Punjab Act I of 
, 1907, on the ground that the decree of the 
Distrist Judge is contrary to the provisions 
of:that Act. The prayer is that the decree 
be altered so as io—7ake it consisteat with 


tka < £y 9 o. y, “that the declaration 
ESSET TN ranting the said three sons 
= " 1, the said estate during the 


,e said Musammat Basri,” and 


ij evidence on the record that 
olders are illegitimate and, 
the Nat tribe, this Court has 
order a remand for inquiry 
of the decree-holders. Curi- 
the decree-holders have not 

pondents. g 
‘as been- referred for the deci- 
sull Bench on the ground that 
“wi important points of law are involved. 
Une of them is the question whether a decree 
which is only a declaration of title can be 
held to be a decree contrary to any of the 
.provisions of the Act; and, if that question: 
is answered in the affirmative, a further 
question whether this Court must deal with 
the application upon the existing record or 
whether, if the evidence on the record is 
. not sufficient for the disposal of the appli- 
cation, a remand for further inquiry should 

be ordered in such a case. 


It appears to as that a decree, even though 
it be only declaratory, which has the effect 
of conferring a legal title where no such 
title would otherwise exist may very well 
be contrary to the provisions of the Act, 
and we can easily conceive of such a case; 
but itis at least open to question whether 
if the decree under consideration is con- 
trary to the Act, the relief for which the 
Deputy: Commissioner prays would be any 
more consistent with it. Musammat Basri 
is & young woman, and a decree enabling 
the plaintiffs to hold during her life-time 
might secure their possession for ‘a great 
many years. It is to be remarked, more- 
over, that the existing decree would produce 
the same but no greater result. It is a 
decree in personam against Musammat Basri, 
and it will not enable the decree-holders 
to hold after herdeath if the reversioners 
choose to institute a suit and are able to 
obtain a finding favourable to themselves 
on the question of legitimacy. 

We will, however, assume that it is still 
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open to the Deputy Commissioner to ask 
for other ard more- appropriate relief and 
if the only objection to the application 
were the declaratory character of the 
decree, it is not one which would necessarily 
prevail. 

We come now tothe prayer for a remand 
for further inquiry. It appears to us that 
the intention of the Legislature in framing 
section 21 (a) was merely to enable the 
correction of decrees which on the face of 
the record infringe the provisions of the 
Act, e.g., if a Court has granted a decree 
for the possession of land against a Jat 
Sikh to a person who is described in the 
plaint as a Banya of Lahore city. 

It is, however, laid down in sub-section 
(5) of section 21 (a) that the provisions of 
the Civil Procedure Code as regards appeals 
shall apply, so far as may be, to the pro- 
cedure of the Court in dealing with such 
applications, and that being so, this Court 
has undonbted power to order a remand where 
such an order is necessary. 


Indeed there is certainly one class of 
cases in which the object of the Act might 
be completely frustrated unless power to 
order a remand is exercised. Suppose for 
instance, that A who is a money-lender and 
a member of a non-agricultural tribe comes 
into Court describing himself as a Jat Sikh 
and obtains a decree for possession of land 
against B, who is really a Jat Sikh, but 
having colluded with .4 does not expose A's 
true character and confesses judgment. 

Tn a case of that kind, however, the decree 
would have been obtained by the practice 
of fraud on the Court and where such fraud 


-has been practised this Court would exer- 


cise its inherent power, even if sub-section 
(5) did not exist, to take any steps neces- 
sary to seb aside a decree obtained by such 
means. lf then a Deputy Commissioner 
were to ask for a further inquiry on an 
allegation of fraud, this Court would doubt- 
less make the necessary order. 

We do not propose to discuss the question 
whether it is possible that other combina- 
tions of facts may not arise which would 
justify an order of remand on some ground 
other than that of fraud on a Court, but 
we are satisfied that if there are such "Cased 
this is not one of them. 

To return to the facts immediately before 
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as; ‘The application of the Deputy Com- 
missioner does not allege any fraud on the 
part of the decree-holders and it is clear 
drom: the .very judgment of the District 
Judge (who was well aware of the order 
of the Settlement Collector as regards muta- 
tion) that no fraud was practised. The 
Hispute between the decree-holders and the 
Teversioners as to the status of the former 
is- one: of a genuine character, and as 
there is no reason to suppose that the 
réversioners will drop the contention which 
they- have so eagerly pressed, there is every 
likelihood that the question of the status 
of the decree holders will be fought out 
in a contested suit. If it is found that 
the decree-holders are legitimate, then there 
tan have been no infringement of the Act, 
and-if the contrary is found then the land 
will be taken by members of an agricul- 
tural tribe. 

duh is impossible to suppose that the Legis- 
lature ever intended that section 21 (a) (2) 
should be used for the purpose of asking 
this Court to adjudicate on a genuine dis- 
puté as .to legitimacy, and we cannot but 
regard “it as distinctly unfortunate that 
this case was ever taken up by authority. 
The objects of the Act are in no jeopardy 
ánd the interests involved are purely those 
gf: the  reversioners, who probably think 
that. the order of the Settlement Collector 
may be of more use to them in a pro- 
déeding of this kind than in a regular 
suit. , 

. The application fails and is dismissed 
With costs. f 


ri 


Application dismissed, 





P MADRAS HIGH COURT. 

"^ Ssconp OML Arrear No. 1399 or 1914. 
LN November 30, 1915. 

" Presént:-—Mr, Justice Sadasiva Aiyar and 
CON Mr. Justice Napier. 


RAMA AIYER alias RAMASAMI AIYER - 


| —PLAINTIFF—A PPELLANT 
QE MD versus 

‘GOVINDA PILLAI (DIED) AND OTHERS— 
D Drrenpants— RESPONDENTS. 

J Abuse of: process of Court—Interlocutory application 
ina suit, effect of—Suit for damages, maintainability of 
"Application for attachment before judgment, whether 
gives rise to damages. 

Abuse of the process of Court does not mean an 
improper procuring of the process of Court by the 
applying of the process of Court in an improper 


* 
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manner and for improper purposes. 
.p. 450, col. 1.] 

Applications of interlocutory nature in a suit; 
howeyer malicious, do not found an action for dam- 
ages for abuse of process of Court. [p. 4£1, col. 1.] 

In a suit the plaintiff applied for attachment 
before judgment of the defendant's goods and 
obtained an order though no at.achment did in fact 
take place. The defendant brought a suit for 
damages : , 

Held, that the mero making of the application did 
not cause any damago and the suit did not lie. [p. 
45], col. 2.] 

Nanjappa Chettiar v. Ganapathi Goundan, 12 [nd. 
Cas. 507; (1911) 2 M. W. N. 414; 10 M. L. T. 365; 21 
M. L. J. 1052; 36 M. 598; Grainger v. Hill, 4 Bing. 
(x. c.) 212: 5 Scott, 561; 7 L. J.C. P. 85; 182 E. R. 
769; Quartz Hill Gold Mining Co. v. Eyre, 11Q. B. D. 
674 at p. 687; 52 L.I Q.B. 4S8; 49 L. T. 249; 31 W. 
R. 668; Savez v. Roberts, 1 Raym. 374; 91 E. R. 1147; 
Johnson v. Emerson, 6 Ex. Cas. 829; 40 L, J. Ex. 201; 
95 L. T. 387; Wifen v. Bailey and Romford Urban 
District Qouncil, (1915) 1 K. B. 600; 84 L. J. K. B. 
688; Clissold v. Cratchley, (1910) 2 K. B. 244; 79 L. 
J. K. B. 635; 102 L. T. 520; 64 S. J. 442; 96 T. L. R. 
409; Mohini Mohan Misser v. Surendra Narain Singh, 
26 Ind. Cas. 296; 42 C. 550; 18 C. W. N. 1189; 21 C. 
L. J. 68, followed, ; 

Second appeal against the decree of the ' 
Distriet Court of Tanjore, in Appeal Suit 
No. 893 of 1913, preferred against that of the 
District Munsif of Tiruvalur, in Original 
Suit No. 256 of 1912. : 

FACTS of the case appear from the judg- 
ment of Mr. Napier, J. 

Mr. T. V. (Gopalaswamy Mudaliar, for the 
Appellants.—It is only where an attachment 
has issued that there would be an injury and 
not where it has not. ' 

[NAPIER, J.—In the case of an injunction it 
is the order itself that constitutes the process. 
Where the attachment is effected, the law 
makes it necessary that there should bo a final 
remedy. Where attachment has not been 
effected, there is no injury. See Nanjappa 
Chettiar v. Ganapathi Goundan (1). In a suit 
instituted under this section, malice will haye 
to be proved as a matter of fact, here there 
is an effective attachment. | 

Mr. T. V. Gopalaswami Mudaliar.—The 
Distrieb Judge seems to think that where 
only the property is taken to Court, there 
is an effective attachment. The defendant 
says he did not say it was attached, 

Colvin v. Buckle (2); Quartz Hall Gold 
Mining Oo. v. Eyre (8). 

(1) 12 Ind. Cas. 507; 36 M. 598; 10 M. L. T. 365; 
(1811) 2 M. W. N. 414; 21 M. L. J. 1052. d 

(2) (184) 8 M. & W. 680; 151 E. R. 1218; I1L. J. 
Ex. 33; 58 R. R. 834. . 

(8) 11 Q B. D. 674 at p. 687; 62 L, J, Q. B, 488; 49 
L. T, 249; 81 W, R. 668, 


[p. 449, col. 25 
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[Sapastva Aivag, J.—Itegal damage has 
some special significance in English Law. 
Mere procuring an order of attachment im- 
plies legal damage. | ` . 

[Narign, J.—Yon must go to the earlier dicta 
of these two Judges in King's Bench case. | 

Mr. T. V. Gopalaswamz Mudaliar.—In Nan- 
jeppa Chiivor y. Ganapathi Goundon (1) 
Sundara Aiyar, J., says whatit is meant by 
legal damage. 

[Naprgs, J.— That is a case of trespass to 
goods. | f 

Mr. T. V. Gopalaswamd Mudaliar.— J.J. 
Doyle v. Dwarkanath  Chullerjee (4). In 
this case there is not only an attempt 
to attach but there is also trespass to goods. 
That they removed the goods, is found, 

Mr. G. S. Ramachandra Aiyar, for the Re- 
spondent.—There is a difference between an 


action for malicious prosecution and inter. 


locutory proceedings like these. Bigelow on 
Torte, page 185, proves ont ihe distinction 
between the two. Under section 95, 
Civil Procedure Code, till there is any actual 
attachment no suit will lie. 

[Sanasiva Alvar, J.—Then there is the 
general section; for non-feasance, ete., an 
-action will lie. ] 

In Bishun Singh v A, T. N. Wyatt (5) 
the decree was satistied and without know- 
ledge of it,an attachment issued. 


In Mohini Mohan Misser v. Surendra 
Narain Singh (6), it was held that no suit 
will lie fora summary remedy for an injunc- 
tion. Bigelow on Torts, page 185. In those 
kindred wrongs, it is the actual arrest or 
attachment that gives the right of suit. 

[Napicr, J.—The actual process has been 
misapplied. It is tbe perversion that gives 
rise to the suit | 

Mr. G.S. Ramachandra Azyar.—In Derry 
v. Adamson (7) it was held that it was 
not actionable. In Kisscrimohun Joy v. 
Harsukh Das (8), a distinction was drawn 
between an order of attachment made in 
England and in India, 


(4) 8 W. R. 89... 

(5) 11 Ind. Cas. 729; 14 C. L.J. 
540. 

(6) 26 Ind. Cas. 296; 18 C. W, N. 1189; 21 C. L. J. 
68; 42 C. 550. 

(7) (1827) 6 B. & C. 528; 108 E. R. 546; 9 D. & R. 
558; 2 Cur, & P. 603; 5 L. J. (o. s.) K. B. 215. 

(8) 17 C. 438 at p. 448; 17 I. A. 17; 13 Jnd, Jur, 
452; 6 Ser. P. C. J. 472, 
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[Narrer, J.—In.Grainger v. Hill (9) it is 
the act that gave rise to the action. ] 

Mr. G. S. Ramachandra A‘yar.— An arrest 
warrant was actually taken ont. When 
the process is actually taken out, a 
suit for tort lies. In Pollock on Torts 
this very distinction is drawn. There 
are cases which are nearer a civil action. 
Those cases are cases of malicious prosecution, 
Where a petition is presented to wind-up a 


company, it gives rise to malicious pro- 
secuiion. In this case, the proceedings are 
premature. 


Mr. T. V. Gopalaswami Miiduliar in reply.— 
In Bishan Singh v. A. W. N. Wyatt (5) there 
are passages in my favour, so also on 
Bigelow on Torts. 


JUDGMENT. 

Napier, J.—This is an appeal from the 
judgment of the District Judge of Tanjore 
on appeal from the judgment of the District 
Munsif of Tiruvalur in a suit in which the 
plaintiff claimed damages from the defend- 
ant in respect of his action in applying 
for attachment before judgment and "coming 
to attach his moveables.” The District 
Munsif gave judgment for the plaintiff, 
while the District Judge, holding that there 
was in fact no attachment, dismissed 
the suit on the ground that the taking 
out of notice gave no cause of action., 

It has been argued before us that this 
view is incorrect and tbat, as the Distriet 
Judge has found that there was uo reason- 
able and proper cause for obtaining an order 
for attachment and that is was obtained 
maliciously, the plaintiff is entitled to recover 
damages in respect of that order. Great 
reliance has been placed on the decision of 
this Ccurt in Nanjappa Chettiar v. Ganapathi 
Goundan (1). That was, however, a case 
where the attachment had been made and 
is of no assistance to us in this question. 
It was argued that the procuring of the 
order was an abuse of the process of Court 
and alternatively that, however it may be 
termed, a suit lies where the application is 
malieious and without reasonable or prob- 
able cause. The first point may be shortly 
disposed of. Abuse of the process of Court 
does not meanan improper procuring of the 
process of Court by the applying ofthe process 


(9) 4 Bing. (x. c.) 212; 8 Scott, 561;  L. J. C. P, 
85; 132 E. R. 160. 
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of Court in an improper manner and for 
improper purposes. The nature of this suit 
is clearly pointed out in Grainger v. Hill 
(9). There the defendants being desirous 
to possess themselves of a ship’s register 
sued out a capias indorsed for bail in 
a certain sum and sent two Sheriff’s officers 
with the writ to the plaintiff, who was lying 
illin bed. : The defendants accompanied the 
Sheriff's officers and told the plaintiff that 
they had not really come to take him but 
to get the ship's register ; but that if he 
did not hand over the ship's register or find 
bail, they must take him, The plaintiff, being 
unable to procure bail and being much 
alarmed, gave up the register. The Court 
held that this wasan abuse of the process of 
Court. Bosanquet, J., puts the matter thus: 
"This is not an action for a malicious 
arrest or prosecution, or for maliciously 
doing that which the law allows to be 
done: the process was enforced for an 
ulterior purpose; to obtain property by duress 
to which the defendants had no right. The 
action is not for maliciously putting process 
in force, but for maliciously abusing the 
rocess of Court.” And Tindal, C. J., says: 
‘The complaint of the plaintiff is that the 
process of the law has been abused to 
effect an object not within the scope of the 
process.” 


The other point is much more difficult. 
But a careful examination of the judgment 
in Quartz Hill Gold Mining Qo. v. Eyre 
(3) leads to the conclusion that the suit 
will not lie. The allegation is one of 
malicious civil prosecution and the circum- 
stances under which such a suit will lie 
are exhaustively considered by the Court of 
Appeal in that case. The decision was that 
an action will lie for falsely and mali- 
ciously and without reasonable or probable 
cause presenting & petition under the 
Companies Acts to windup a trading 
company even though no pecuniary loss or 
special damages be proved, for the presenta- 
tion of the petition is from its very nature 
calculated to injure the credit of the company. 
Lord Justice Bowen in that case starts 
with this proposition that the bringing of 
an action, although falsely and maliciously 
and without reasonable or probable cause, 
will not support an action by the person so 
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sued. The proposition, to my mind, dispcses 
of the case for reasons which will appear 
later. He adopts the doctrine of Holt, C. J., 
in Savez v. Roberts (10). There are three 
sorts of damages any one of which would 
be sufficient to support an action for 
malicious prosecution, damage to a man’s 
fame, damage to a man’s person and damage 
to a man’s property, in that he is forced to 
expend his money in acquitting himself of the 
crime of which he is accused. The learned 
Lord Justice then goes on to point out that 
although an action does not give rise to an 
action for malicious prosecution, inasmuch 
as it does not necessarily or naturally involve 
damage, there are certain legal. proceedings 
which do necessarily and naturally involve 
damage and, therefore, do found an action, 
and he places under this head all ordinary 
indictments for ordinary offences. He then 
proceeds to consider what other proceedings 
necessarily involve damage and agrees with 
the decision in Johnson v. Emerson (11) that 
the false and malicious presentation without 
reasonable and probable cause of a bank: 
ruptcy petition against a trader gave rise 
to an action for malicious prosecution. He 
then proceeds to consider the question 
arising in the suit, whether a petition to 
wind up a Company maliciously and wrong- 
fully brought does necessarily involve 
damage just as in the case of a bankruptcy | 
petition, or does not, in which latter case, 
it would not justify an action for malicious 
prosecution. He then states that, as a 
petition to wind upa Company cannot be 
presented without being advertised in the 
newspapers, it necessarily follows that the 
petition must strike a blow at the credit 
of the Company and thereby necessarily 
involve damage and decides that the action 
will lie, for the reason that special damagé 
is involved in the very institution of the 
proceedings. Brett, M. R., gave judgment 
to the same effect, This has invariably been 
followed and has lately been re-affirmed by 
the Court of Appeal. In Waffen v. Batley and 
Romford Urban District Council (12) Lord 


(10) 1 Raym. 374; 01 E. R. 1147. 
(11) 6 Ex. Cas. 329; 40 L. J. Ex. 201; 26 L. T. 


837. 
(12) (1915) 1 K. B. 600; 84 L, J. K. B. 688. 
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Justice Buckley says: “But, as was pointed 
out by Lord Justice Bowen in Quartz Hill 
Gold Mining Oo. v. Eyre (3), itis in very 
few cases that an action for 'malicious 
prosecution will lie where the matter is 
one of civil proceedings.” And the Court 
held that a complaint under the Public 
Health Act requiring a house-holder to 
abate a nuisance by stripping the paper off 
the wall, etc., was not a proceeding neces- 
sarily and naturally involving damage, aiid, 
therefore, a suit for damages for malicious 
prosecution did not lie. Reliance is placed 
on the decision of the Court of Appeal in 
Olissold v. Oratchley (13). But there the 
Court based its judgment on the fact that 
the allegations ‘supported an action for 
trespass in that the Sheriff's officer levied 
an execution on the plaintiffs goods at his 
farm. The case of Quartz Hill Gold Mining 
Co. v. Eyre (8) was never referred 
to and it is clear that no.observation in this 
judgment could have been intended to 
throw doubt on the earlier decision. In 
this view of the law how will this action lie? 
The bringing of the original action thus gives 
no cause of action however malicious, vide 
Mohini Mohan Misser v. Surendra Narain 
Singh (6), where this doctrine is affirmed. 
An exception has been made-to this broad 
rule in cases of bankruptcy petitions and 
winding-up petitions. But no case has been 
shown to us where the procuring of the 
process of Court in interlocutory proceedings 
has been held to found an action. And I 
am unable to see on what principle a 
man is more entitled to damages for the 
action of a plaintiff ina suit in applying 
for attachment before judgment, even though 
maliciously, than he is for the action of the 
plaintiff in bringing a suit maliciously and 
without reasonable and probable cause on 
false allegations of fact. If the original 
suit is ‘protected 
proceedings in the suit must be protected 
‘unless they constitute abuse of the process 
of the Court. Further, even if there isa 
difference between the presenting of interlo- 
cutory applications and the bringing of a 


(18) (1910) 2K. B. 244; 79 L. J. K.B. 635; 102 L. 
T. 520; 54. S. J. 442, 26 T, L, R. 409. 3 


it seems tome clear that , 


suit, am unable to see how the making of 
an application necessarily and naturally 
involves damage. I cannot see how a 
man’s credit naturally suffers more in 
the one case than in the other. The decisions 
as to bankruptcy and winding-up are 
special cases arising out of the publication 
of the petitions. Thereis no such publica- 
tion in an application for attachment. I 
cannot but think that if would be most 
ill-advised to introduce the principle that 
applications of an interlocutory nature in 
a suit can found an action, however malicious. 
An application for discovery may result 
in far more damage, t.e., damnum toa party 
to a suit, than the action itself, and for 
this reason, these applications are frequently 
taken to the Court of Appeal and have 
even resulted in settlement of the suit. 
But it has never been suggested that such 
an application, however malicious, would 
found an action. I would, therefore, dis- 
miss this appeal with costs both on the 
ground that an interlocutory application in 
a suit does notofitself found au action 
and also on the ground that damage does 
not “necessarily and naturally flow from 
such an application. Appeal dismissed with 
costs. 
SADASIYA A1YAR, J,—I agree. 
Appeal dismissed. : 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Execution or Decrur Appear No. 43 or 1915. 
September 16, 1915. 
Present:—Mr, Stuart, A. J. C., and 
Mr. Mohammad Ali, A. J. C. 
RAGHUBAR DAYAL-—DEGCREE-HOLDER— , 
APPELLANT 
. versus 
Tue BANK or UPPER INDIA, Lr»., 
LUCKNOW-— JubauENT-DEBTOR — 


RESPONDENT. 

Companies Act (VII of 1918), s. 158— Creditors, 
meeting of, after Bank stopped payment—Agreement by 
majority of creditors to re-open and conduct- Bank's 
business, effect of. ee 3 

At a meeting, held under the provisions of 
section 153 of Act VII of 1918, of the creditors of a 
Bank which had stopped payment, a majority in 
number, representing three-fourths in value of the 
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creditors present in person or by proxy, agreed to 
a scheme forits re-opening and the conduct of its 
business. The arrangement having been sanctioned 
by the High Court came into force accordingly. 
One of the creditors had, between the date when 
the creditors voted upon the proposal and the date 
when the High Court sanctioned the arrangement, 
obtained a decree in respect of his debt: 

Held, that the agreement was binding on him and 
that such an agreement wher sanctioned took effect 
from the date when it was arrived at, and not merely 
from the date of sanction. [p. 453, col. 2.] 


Appeal against the order of the Sub- 


ordinate Judge, Lucknow, dated the 3rd 
July 1915. 

Mr. Mumtaz Husain, for the Appel- 
lant. . 


Mr. A. P. Sen, for the Respondent, 


JODGMENT.—Raghubar Dayal is a 
holder of certain money placed in fixed 
deposit in the Lucknow branch of the 
Bank of Upper India—a Company formed 
and registered under the Indian Companies 
Act. having effect at the time of its 
formation. The Bank of Upper India 
suspended payment on the 8th October 
1914, and on the 15th October 1914 a 
meeting of share-holders was held. at 
Meerut—the head-quarters of the Company— 
which decided to apply to the Allahabad 
High Court for sanction to a scheme for 
continuing the business of the Bank. 
Raghubar Dayal was-entitled in ordinary 
circumstances to withdraw his deposit in 
November 1914, but owing to the:suspeusion 
of business by the Bank, he was unable to 
obtain.payment of the sum standing at his 


credit, On the 15th December 1914 
certain share-holders of the Bank pro- 
pounded a formulated scheme for its 


re-opening and the conduct of its business. 
On the 17th December 1914, Raghubar 
Dayal gave notice in writing to the agent 
of the Lucknow branch to pay the amount 
due to him within twenty-four hours. The 
agent replied on the same day informing 


him of the existence of the proposed 
scheme. On the 19th December 1914, 
Raghubar Dayal filed a suit against the 
Bank inthe Court of the Subordinate 


Judge of Mohanlalganj, Lucknow, for the 
recovery of the amount due to him with 
interest. On the 21st December 1914, 


an application was made to the Allahabad _ 


High Court for sanction to the proposed 
scheme. On the 28rd December 1914, 
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Tudball, J, ofethe Allahabad High Court 
ordered a meeting to be held at Meerut 
under the provisions of section 153, Act 
VII of 1913, to consider and vote on the 
arrangement proposed. Raghubar Dayal 
as a holder of money in fixed deposit 
received notice of the holding of the 
meeting and was entitled to vote upon the 
proposal. The meeting was held on the 
4th March 1915, and a majority in number 
representing three-fourths in value of the 
creditors or class of creditors concerned 
(of whcm Raghubar Dayal was one) 
present in person or by proxy, agreed to 
the arrangement proposed. On the 19th 
April 1915, the Subordinate Judge of 
Mohanlalganj passed a decree in favour 
of -Raghubar Dayal against the Bank of 
Upper India for Rs. 25,585-14-5 with 
interest and costs. On the 2nd June 
1915, Tudball, J., sanctioned the arrange- 
ment accepted by the majority of creditors 
concerned, which came into force accord- 
ingly. Atthe end of the order he said, 
“St is also pointed out on behalf of the 
Bank that there are several suits by 
creditors pending in various Courts 
and that in some cases decrees have been 
obtained against the Bank and it is urged 
that this litigation should, if possible, be 
brought to a standstill. Under the scheme 
as sanctioned, the creditors in question 
who are fixed and floating depositors, will 
be bound by the scheme in view of the pro- 
visions of section 153 of the Indian Com- 
panies Act.” 


We understand Tudball, J., to mean by 
the words “creditors in question” crediters 
who had obtained decrees against the Bank. 

He continued, “Fixed depositors can, in 
lieu of their debts, take either preference 
shares or debentures. Floating depositors 
are entitled to only 25 per-cent. of their 
debt directly business is resumed and the 
balance will be available to them as laid 
down in the scheme. I do not think it 
is possible to pass any general order staying 
all proceedings in pending suits, but it is 
quite clear that such creditors as are now 
suing for their debts are bound by the 
scheme and can only claim satisfaction for 
what is due to them in the manner laid down 
in the scheme. Under the scheme it will 
uot be possible for them to put their decrees 
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into execution and to recower their debts by 
sale of the Bank's assets. However, the 
matter is one which can be decided by each 
Court in which it arises as between the 
parties." ; 

It is clearly the opinion of Tndball, J., 
that such a decree as that held by Raghbur 
Dayal cannot ba executed against the Bank. 
The learned Subordinate Judge of Mohan- 
lalganj, accepting the pronouncement as bind- 
ing upon him, refused to execute the decree 
' and the present appeal is against his refusal. 

It is conceded by the respondent that the 
proncuncement of Tudball, J., is not binding 
upon this Court, but we see no reason to 
do -otherwise than accept it as a correct 
statement of the law on the point. The 
appellant was a creditor within the terms 
- of the arrangement when the arrangement 
was made. He is bound by the decision 
of the majority and is bound by the ar- 
rangement. It is true that the date on 
which the decree in his favour was passed 


fell between the 4th March 1915—the date , 


when the creditors voted upon the proposal — 
and the 2nd June 1915—the date when 
Tudball, J., sanctioned the arrangement. 
But he does not, in our opinion, cease to 
be a creditor bound by the terms of the 
a.rangemert because he obtained a decree 
after it was made but before it was sanction- 
ed. The words of the section having applica- 
tion are:— 

“Where a compromise _ ^r arrangement is 
proposed between a Company and its credi- 
tors or any class of them.................. the 
Court may, on the application in a summary 
way of the Company or of any creditor or 
member of the Compuay,......... order a. meet- 
ing of the ereditors or.class of creditors... 
iios edite to be called, held and conducted 
in such manner as the Court directs. 


"If a majority in number representing 


three-fourths in value of the creditors, 
or class of creditors......present either in 
person or by proxy at the meeting, 


` agree to any compromise or arrangement, 
the compromise or arrangement shall, if 
sanctioned by the Court, be binding on all 
the creditors or the class of creditors...” 


The deeree-holder was one of such class 
of creditors, and the agreement was thus 
‘binding on him, if sanctioned by the Court, 


and it became binding from the 4th March 
1915. If it had been the intention of the 
Legislature that such an agreement should 
not be binding until the arrangement had 
been sanctioned by the Court, instead of the 
words "if sanctioned by the Court” the 
words “when it has been sanctioned by the 
Court” would ordinarily have been used. 
The agreement becomes binding from the 
date when it is arrived at, subject to sub- 
sequent sanction by the Court. If that 
“sanction be refused, the agreement is with- 
out effect. But itis not the case that the 
agreement is to take effect from the date 
. of sanction. It takes effect from the date 
when it is made. Such is our interpreta- 
tion of the words of the section. 

The learned Counsel for the appellant has, 
however, raised other points. He points out 
that the decretal amount consists of four 
items: 

1. The amount dne to the decree-holder 
on account of the sum deposited by him 
and the interest due up till the date fixed 
on which a notice of withdrawal was to 
be given according to the conditions under 
which the money was deposited. 

' 2. Interest awarded by way of damages 
from that date till the date of institution 
of the suit. 


3. Interest awarded by way of damages 
‘from the date of institution till the date 
-of realization. 

4. Costs. 


He argues that, even if he be not allowed 
to execute his decree with respect to item 
No. 1, there is nothing in the terms of the 
agreement which prohibits his executing 
his decree with regard to the remaining 
three items. With regard to items Nos. 
2 and 3 we are of opinion that as the 
. Scheme provides not only for the resumption 
of business on the Ist July 1915, but 
also for & settlement of accounts due for 
interest up to the 7th May 1915, the date 
when the decree-holder applied for execution 
of the decree, is governed by the arrangement 
whieh provides for the payment of interest 


to the Ist July 1915, and which also 
provides for the payment of interest after 
that date on the amount allotted in 
preference shares or debentures. We, 


therefore, decide against the appellant’s 
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contention’ on the second and third points. 
With regard, however, to the claim for 
costs we consider that the appellant should 
succeed. He instituted his suit two days 
before the application to the Allahabad 
High Court was made, and we see no 
reason why he should be deprived of the 
right to execúte his decree for costs as 
against the assets of the Bank. 

We, therefore, modify the order of the 


lower Court by directing that the decree- - 


holder -be entitled to execute his decree 
for Rs. 1,046-18-5 as against the defendant. 
The claim was for execution of the decree 
to the extent of Rs. 28,283-11-3. We have 
only allowed execution to the extent of 
Rs. 1,046.13-5, that is to say a little more 


than 1/28th of the amount claimed, The. 


parties will receive and pay costs in proportion 


to success and failure. 
Order modified. 


PUNJAB CHIEF COURT. 
First Crvin APPEAL No. 872 or 1911. 
January 3, 1916. 
Present:—Mr. Justice Chevis and 
Mr. Justice LeRossignol. 
INDAR NARAIN AND oTHERS—DEFENDANTS 
: — APPELLANTS 
versus 
NANAK CHAND AND OTRERS—PLAINTIFFS— 
RESPONDENTS. 

Hindu Law—Debt—Immoral. purposes—Considera- 
tion —Onus—Necessity— Books of account, how proved. 
- Ifall necessary and,legal debts of a person are de- 
frayed from one known source, the presumption that 
. all other loans were expended on immorality arises 
only when the debtor had no debts or business on 
‘which the loans might have been expended with 


propriety. [p. 456, col. 2.] 
Ram Nath v. Bulagi Ram, 17 Ind. Cas. 735; 50 P. 
R. 1913; 69 P. L. R. 1913; 15 P. W. R. 1918, referred to. 


Ina suit brought against the heirs of an original. 


"debtor for the recovery of moneys advanced on the 
security of mortgage-deeds, the onus lies on the 
plaintiff to establish that full consideration passed. 
[p. 457, col. 2.] 
Where a person advances money to another on that 
other’s assurance that the loans were required 
-for business purposes, the person advancing the loan 
is not bound to see to the proper application of the 


money. [p. 458, col. 2.] 
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No. 


(1916 


Where plaintiffs sin a suit to recover moneys ad- 
vanced on the security of mortgage-deeds attempted 
to prove consideration by reference to their books 
of account and on appeal the objection was taken 
that the books were not proved but it was established 
that the production of the books by the plaintiffs, 
the Trial Court had ordered a commissary to inspect 
and report on: the books in the presence of parties 
and their Counsel which was done, and the defend- 
ants’ Counsel after inspection “furnished the com- 
missary with a set of questions none of which sug. 
gested that the books were irregular or unreliable: 

Held, that the books must betaken to have been 
adequately proved. [p. 457, col. 2.] 

First appeal from the decree of the 
Additional District Judge at Delhi, dated 
the 19th April 1911, decreeing the claim. 

The Hon’ble Mr.. Muhammad Shafi, K.B., 
Mr. Rup Narain and Lala Ram Kishore, for 


the Appellants. 


Mr. Kirkpatrick, Kanwar Dalip Singh, 
Mr. Wazir Singh and Rai Sahib Lala Mo& 
Sagar, for the Respondents. 


JUDGMENT.—This isa first appeal in a 
suit to recover Rs. 1,53,720 principal and 
interest secured on eight mortgage-deeds. 
The property on which the debt is secured 
ig the same in each mortgage-deed. The 
mortgagor was Jai Narain who died at 
the age of thirty-eight in August 1909. The 
defendants Nos. 1 and 2 are his sons and 
defendant No. 3 is the son of defendant 
l and they are sued as surviving 
members of the joint Hindu family repre- 
sented by Jai Narain. The pleas for the 
defendants are found at page 413 of the 
paper-book and they amount in brief to a 
denial that Jai- Narain had power to 
mortgage the katra on which the loans 
obtained from the plaintiffs are secured and 
to an assertion that the late Jai Narain was 
a drunkard and addicted to debauchery into 
which he was led by Manak Chand, father of 
plaintiff No. 2, and that any consideration 
that may have been received by him was 
received for and spent on immoral objects. 
It was denied that full consideration had 
passed and in' any case it was urged 
that the mortgages were not enforcible 
against the property, which by survivor- 
ship had become the sole property of the 
defendants. 


The issues upon which the parties went to 
trial are printed at pages 417 and 418 of 
the paper-book and the findings on them 
of the lower Court in hrief are that the 
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‘mortgages were executed and were for con- 
-sideration; that the katra,*the subject of the 
"mortgage-deeds, was not purchased from the 
‘family funds but was the self-acquired pro- 
„porty of Jai. Narain; that Jai Narain led 
an irregular life but could not be called a 
debauchee inasmuch as he remained faithful 
to one woman; and _that the loans for the 
“recovery of which the plaintiffs now sue are 
not shown to have been taken for immoral 
purposes, but were taken for necessity. In 
accordance with its findings the lower Court 
decreed the plaintiffs’ claim in full together 
with interest at- 6 per cent. per annum 
up to the date of realization. From that 
‘decree this present appeal has been preferred 
to this Court. 


The’ first point argued by Counsel was 
‘that the katra in dispute was not the self. 
acquired property of Jai Narain but was 
‘purchased by ‘him on the security of and 
"with the proceeds of the sales of other 
joint family property, and in this con- 
nection it will be well to set forth 
‘certain facts concerning Jai Narain and 
his- family in the pedigree table which 
follows : 


BAKHTAWAR SINGT, 


Gurdial = Musammat Brij Mohan= 





Singh, Brij Rani, AMusammat Dayan, 
ob. 29th ob. 8th pre-deceased 
March February his father. 
1889. 1884 
) 
Jai Narain, Rup Narain, 
nat. 19th nat, 11th March 
Bepteriber 1876. 
1871, 
ob, 6th August 
1909 
> 
_Indar Narain, Jagat Narain, 
nat. 12th nat. 15th January 
January 1886 1888, 
defendant. defendant 


Prag Narain, 
minor defendant. 


The kutra in dispute is. known as the 
katra Gurdia} Singh and the first point for 
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determination is whether it was ancestral 
property in the hands of Jai Narain. 

It was purchased jointly by Jai Narain 
and Rup Narain for Rs. 69,000 in December 
, 1898; they partitioned the katra later in 
1905 and only Jai.Narain's half is now in 
suit; they had partitioned their  propeity 
received from Gurdial Singh and Bakhtawar 
Singh in April 1897. 


It remains to be seen from what sources 

Jai Narain obtained his half share of the 
purchase-money. 
. He obtained Rs. 18,400 by the sale in 
_August 1898 of certain shops in Lal Kua 
and the balance Rs. 18,000 was obtained 
on loan from the Alliance Bank of Simla. 

The loan from the Alliance Bank was 
re-paid by Jai Narain by the sale of shops 
in Jauhari Bazar in 1900, out of the 
proceeds of which Rs. 10,500 were re-paid 
to the Bank, and the balance was re-paid 
out of the moneys received from plaintiff 
under the first mortgage-deed for Rs. 32,000, 
dated 17th February 1908. 

Defendants contend that the Lal Kua and 
Jauhari Bazar properties were ancestral 
qua Jai Narain, that in any case the 
whole of the family property was mortgaged 
to the Alliance Bank in order to 
secure the loin wherewith a portion 
of the katra price was paid and that pro- 
perty acquired with the aid or on the 
security of ancestral property is itself ances- 
tral property. 

The plaintiffs-respondents do not deny 
this legal proposition, but urge that the 
money was advanced by the Alliance Bank as 
a mere loan, that there was uo mortgage, 
further that the Lal Kua and Jauhari Bazar 
properties were the self-acquired or . separate 
property of Jai Narain. 

The Lal Kua property was purchased in 
1878 by Jai Narain described as the adopted 
son of Musammat Bibi Dayan, widow of Brij 
Mohan (see pedigree table), and the vendor 
received the money from Gurdial Singh des- 
cribed as the general agent of the aforesaid 
Musammat Dayan. The ostensible vendee 
was at the time seven years old and whilst 
the plaintiffs contend that the property was 
a gift to him from his reputed adop- 
tive mother, defendants assert that the funds 
were Gurdial Singh’s and thatthe transac- 
tion was benamz, 
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The Jauhari Bazar property was pur- 
chased in 1881 also in the name of Jai 


Narain when he was barely 10 years 
of age. 
Gurdial Singh, the father of Jai Narain, 


was a petty official with a small salary 
bat, suggest the defendants, with a con- 
siderable though unavowable income, and for 
prudential reasons he purchased the Lal 
Kua and Jauhari Bazar properties in his 
minor son’s name. 

` In the absence of any proof that Musammat 
Dayan, the reputed but not the real adoptive 
mother of Jai Narain, had means to pur- 


chase, this Lal Kua property—for her 
father in-law left her only an annual 
allowance of about Ra, 950 we think 


that the Lal Kua and Jauhari Bazar pro- 
perties were purchased benami with Gurdial 
- Singh’s funds. 

As to the mortgage on the siis 
family property, we hold that it was effected; 
Rup Pn deposes to it (page 446, ling 
42); is referred to inthe sale. deed of 
the Jaaher Bazar property and we feel 
perfectly sure that a Bank like the 
Alliance Bank of Simla would not have 
loaned such a large sum as Hs. 36,400 to 
Jai Narain and Rup Narain without collateral 
security. 

On these grounds we hold that the half 
katra in dispute was ancestral property in 
the hands of Jai Narain in which the defend- 
ants, his descendants, took a share by the 
mere fact of their birth. 


That Jai Narain led an immoral and 
extravagant existence we see no reason to 
doubt. It is proved not only by the evidence 
of the defendants but even by some of the 
plaintiffs’ testimony. We are not concerned 
with the point whether by remaining faithful 
to one mistress he avoids the category of 
a debauchee; all that we have to determine is 
whether he was addicted to the expenditure of 
money in immoral courses and this question 
we answer inthe affirmative; infact it is 
admitted by the plaintiffs. 


From this , point forward, however, the 
parties join issue, the p'aintiffs contending 
that the defendants must show that each 
particular debt and apparently each item 
of each debt was specifically spent on an 
immoral object, whilst the defendants rely 
upon the rule laid down in Ram Nath y. 
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Bulag Ram (1), and claim that if they 
can show that alle necessary and legal debts 
of Jai Narain were defrayed from another 
source, they are entitled to the benefit of 
a presumption that all other loans were | 
expended on immorality. 

The rule enunciated in Ram Nath y. 
Bulaqi Ram (l) ' is based on common 
sense and wesee no reason why it should 
not be acted upon, but its application will, 
of course, be restricted to the cases to which 
it can be exactly fitted. 


In the arguments before us the rule 
appears to have been misunderstood to 
mean that the inference of immorality could 
be drawn in cases in which as a fact all 
proper debts had been defrayed from other 
meneysthan those in respect of which the 
suit is brought, whereas a “careful considera- 
tion of the decision shows that the inference 
is to be drawn only when the debtor bad 
no debts or business on which the loans 
might have been expended with propriety. 
The general rule no doubt is that some 
clear connection between the debt and the 
immorality must be established, butit does 
not follow that every debt of an: immoral 
individual is an immoral debt. We hold it 
proved, and it is even. admitted that 
plairtiffs were aware of the connection of 
Jai Narain with Musammat Chananui, a 
luxurious prostitute, that he spent money 
on her and drank more whisky than was 
good for him, that plaintiffs made no 
exact inquiry as to the need for the loans 
and were content with the debtor’s as- 
surance that they were required for business 
and litigation, and it remains to be seen 
whether their lack of cantion deprives’ them 
of their right to recover their moneys from 
the mortgaged katra. 

It is in evidence that Jai Narain’s un- 
avoidable living expenses were about Rs. 350 
per mensem and that his income was about 
double that sum before the purchase of the 
katra. 

That evidence we see no reason to reject, 
but the statements require some modifica- 


tions. Jai Narain and Rup Narain separated 
i 1897, and immediately plunged into 
litigation; their suit against Musammat 


(1) 17 Ind. Cas 735; 50 P. R. 1918; 69 P. L. R. 
1913; 15 P. W. R.1913, 
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Sarsuti became a causes celebres and went to 
the Privy Council. 

Admittedly the brothers had heavy ex- 
penses, but defendants claim to have proved 
that those expenses were paid with moneys 
other than plaintiffs’. J 

When the brothers separated in 1897, 
they had apparently no debts although 
Jai Narain appears to have met 
Chananni and kept her since 1895 or 
1896. In August 1898 he made a gift of 
these shops to Musammat Chananni whose 
salary is said to have been Rs. 300 per 
mensem plus considerable allowances for 
clothes, servants, etc. When he died in 
19C9 all his property had been either sold 
or mortgaged, but the property which came 
to bim at partition was valued at Rs. 17,500 
only. That property, however, did not 
include the fal Kua and Jauhari Bazar 
` properties. In addition to the debt claimed 
by plaintiff Jai Narain is said by Rup Narain 
(page 456) to have left other debts aggre- 
gating over Rs.’70,000. - 


The District Judge finds it impossible to 
differentiate between these debts, to decide 
which were properly and which improperly 
incurred and to establish a definite and 
certain connection between plaintiffs’ debts 
and Jai Narain’s immoralities and we feel 
bound on a consideration of the arguments 
and the evidence to reach a similar conclu- 
sion, 


The dispute now is narrowed down to the 
question of consideration, which the plaintiffs 
attempt to prove by reference to their books 
of which they keep a full set. 


The first contention on this point raised 
by thé defendants-appellants is that the 
books are not proved. This is a pettifogging 
objection heard too often in this Court; 


the facts are that plaintiffs produced their - 


books before the lower Court, but as the 
transactions to be investigated were very 
numerous and complicated and extended 
over many years, the lower Court passed an 
order that a commissary should inspect and 
report on the books in the presence of 
parties and their Counsel. This was done 
and defendants’ Counsel after inspection 
furnished the commissary with a set of 
questions, which that gentleman answered 
by reference to the books, 
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Those questions dealt with details of the 
transactions between the parties, but not 
one suggested that the books were irregular 
or unreliable. Itis quite clear that defend- 
auts aczepted the books as correct records 
of what had taken place and we hold that 
they were adequately proved. 

On the question of consideration, we bave 
heard very long arguments and have been 
led through a maze of accounts. Although 
ihe mortgages are registered documents, it 
must be remembered that the defendants 
are not the original debtors but are setting 
up their title as against that of the original 
debtor, consequently on plaintiffs lies the 
onus of establishing that consideration 
passed. The first mortgage is dated 17th 
February 1923 and is for Rs. 32,000; of this 
Rs. 28,600 are admitted whilst the remaining 
Rs. 4,000 are proved by detailed entries in 
the plaintiffs’ cash book. 

We hold that full consideration passed, 
that Jai Narain was indebted to the 
Alliance Bank and other persons in heavy 
sums, and was also suffering serious losses 
in business. It is noteworthy that Rup 
Narain, his brother against whose character 
there is no suggestion of any kind, was also 
heavily indebted at the time, that he too 
had dealings with the plaintiffs, that he too 
executed a mortgage to plaintiffs for 
Rs. 28,000 on the same date and that he 
attested as a witness all the mortgages in 
suit except two which were executed 
daring his absence from Delhi. 

This last circumstance does not bind the 
defendants, butit is not without significance, 
for Rup Narain is the real defendant in 
this case, acting on behalf: of his minor 
nephews. 

It is quite possible, even probable, that some 

portion of this loan was spent on Musammat 
Chananni and on drink, but it is quite impos- 
sible for us to say what portion that was, 
while so faras plaintiffs knew, the whole 
may have been required to liquidate legi- 
timate debts. The whole of this mortgage 
must stand. 

The second mortgage for Rs. 11,000 is 
dated 3rd August 1904. It refers to pending 
litigation. Of this Rs. 8,000 was for the 
payment of hundis previously cashed by the 
debtor. Those cash payments have been 
traced by us in the. plaintiffs cash 
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book (pages 255-259 of paper-book); the 
palance paid in cash and by deduction of 


interest on the previous mortgage is attested 
“also by the cash book entries and by the 


certificate of the Sub-Registrar. Though we 


| "have found that the Sub-Registrar's certi- 


‘ficate in most of these mortgages differs in 


' details from the cash book entries, we do not 


doubt that both tally in reality. Consideration 


for this mortgage is proved. 


The third mortgage, dated 2nd May 


“1905, is for Rs. 21,000 of which Rs. 10,200 


“were dueon hundis. 


The cash payment of 


-the amounts due on the hundis have been 


"proved from the plaintiffs’ cash book (pages 


: 970-272 of paper-book). 


The cheques handed over to Jai Narain 


“were cheques drawn by Rup Narain in 
"favour of plaintiffs and as Rup Narain 
“attested the deed and did not prove by 


positive evidence that he had never issued 
such cheques, we see no reason for dis- 


"believing plaintiffs’ books. The details of cash 


‘page 282 the 


and currency notes are discrepant, but on 
numbers of the notes are 


“given and we hold that consideration passed 
“in full. 


The fourth mortgage dated 16th Sep- 


‘tember 1905 is for Rs. 18,000 made up as 


follows :— 

5 a i Rs. 
6 Hundis paid off ... 18,500 
Cash before Registrar 4,500 


-hundis cited 


' Counsel for plaintiffs admits that he cannot 


point to any entries in his clients’ accounts 
show cash payments against the 
in the mortgage-deed. He 


which 


“suggests that the dates given in the deed 


are incorrect: the case, however, is of such 


-a type that we must insist on reasonable 


; for 


.page 48 and 


proof of consideration for each hundi and 
that proof is here lacking, for plaintiffs do 


not produce even the cancelled hundis. 


The fifth mortgage, dated 6th March 1906, is 
Rs. 25,000. Rupees 5,000 were on account 
of hundis on plaintiffs’ cash payments shown 


.on page 277 although the dates do not tally. 
. The receipts for Rs. 4,500 


are entered on 
the hundis on third persons on 
one »ugqa for Rs. 2,500 
is accounted for at the bottom of page 


page 278, 


< 278, but the rudgda for Rs. 1,100 cannot be- 


traced. 
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Tha sixth mortgage, dated 22nd October 
1906, is for Rs. 9,500. 

Hundis for Rs. 6,00? are shown on page 
279. The receipt for Rs, 1,300 is accounted 
for on page 280. | 

The cash paid before the Registrar is 
shown as item 31 on page 283. 

The cash items in the seventh and eighth 
mortgages also are established; the other 
items of importance are for interest due on 
the earlier mortgages. These seventh and 
eighth mortgages are dated respectively 9th 
September 1907 and Ist June 1909. 

On the question of necessity we have been 
addressed at very great length by both 
Counsel; the line taken by appellants was an 


attempt to show that the costs of litigation 


and business losses had been defrayed from 
other sources than plaintiffs’ loans. 

Even had appellant been wholly successful 
in his attempt, that would not justify a 
finding in his favour for if the debts existed, 
the plaintiffs were not bound to see to tke 
application of the money. 

The plaintiffs’ ‘books show that their 
claim is made up of the following items :— 


Rs. 
1,21,436 Cash actually advanced. 
7,027 Discount. 
32,666 Interest on hundis after.due 
- date and on mortgages. 
481 Rent. 


Total 1,61,660 less Rs. 17,600 re-paid. 


Balance in suit Rs. 1,44,040, plus interest. 

As noted above the cash payments have 
been traced with the exception of Rs. 14,600. 

Out of the first loan Rs. 28,000 appear 
to have been deposited in the Delhi and 
London Bank, some Rs. 18,000 were paid 
off to the Alliance Bank on account of their 
mortgage and large sums were paid to 
Counsel and others for litigation in the 
Chief Court. With respect to the other 
mortgages, the District Judge has shown 
that substantial sums were paid out of the 
consideration into the Delhi Bank and that 
large cheques on that Bank were issued by 
Jai Narain to pay Counsel and also to liqui- 
date the losses on his unfortunate venture 
into business. 


It must be remembered that from 1897 
until almost the date of his death Jai 
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Narain was involved in very expensive litiga- 
tion. Musammat Sarsuti’s case dragged on 
from 1897 to 1909. The Probate of Izzat 
Narain’s Will was in dispute from November 
1900 to December 1901. 


Another suit against Izzat Narain’s son, 
Ram Kishen, lasted from April 1901 to June 
1901. 

The businsss was one in piecegoods and 
iron and resulted in dismal failure. What 
the precise figure of the losses was, is not 
established but it was something: consider- 
able. Mr. Roberts (page 457) states that he 
closed some of the accounts and Jai Narain 
paid the losses, but hedid not see any 
‘accounts, and did not wind up the whole 
business, and over Rs. 7,000 are said to be 
still due. 

The business was carried on an extensive 
scale, but no books are said to have been 
kept. This we find hard to believe, more 
especially. as Ram Kanwar refers to a big 
book kept by Jai Narain which has not 
been produced. It is quite impossible for 
us to say what the business losses were. 

Jagat Narain’s wedding is said to have 
been one of the causes of Jai Narain’s in- 
debtedness. Defendants point out that the 
wedding took place before the date of the 
first mortgage, but this is no conclusive 
argument, for ‘at the date of the first 
mortgage. Jai Narain was already deeply 
: involved. 


Our conclusion isthat Jai Narain led an 
irregular life and spent extravagantly on 
wine and woman; on the other hand he 
expended large sums in litigation, and 
encountered heavy losses in business; his 
debts immoral and moral are inextricably 
entangled and it is impossible forus to 
determine how much was moraland how 
much immoral, : 


Though the plaintifis were undoubtedly 
aware of Jai Narain’s weaknesses, there is 
no sound basis for holding that they could 


‘distinguish between his proper and his - 


improper necessities and we reject the sug- 
. gestion that Manak Chand encouraged Jai 
Narain in vice. 


In conclusion we find that plaintiffs 
have proved consideration for all the mort- 
gages except Rs. 14,600; that sum they 
have failed to prove either by reason of 
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mismanagement or because they are not pre- 
pared to show the exact cash payments that 
took place. - 


We accept the appeal and modify the 
lower Court’s decree by reducing the deere- 
tal sum by Rs. 14,600 plus interest and 
compound interestas follows; on Rs. 13,500 
from 16th September 1905 to date of suit 
with quarterly rests at 10 annas per cent. per 
mensem, on Rs. 1,100 from 6th March 1996 
to date of suit with quarterly rests at the 
same rate. i 


The sum now decreed shall carry interest 
from date of this decree to date of realiza- 
tion at the rate of 6 per cent. per annum 
and the plaintiffs shall also have costs in 
proportion. 

Appeal accepted; Decree modified. 


MADRAS HIGH COURT. 
Appaats Nos. 103 ann 131 or 1914. 
November 4, 1915. 
Present:—Mr. Justice Coutts-Trotter and 

' Mr. Justice Srinivasa Aiyangar. 
In A. No. 108 or 1914 
PARU AMMA AND OTHERS— DEFENDANTS 
Nos. 19 to 23 —APPELLANTS 
versus 
ITTICHERI AMMA AND OTHERS—PLAINTIFFS 
Nos. 1 ro 10 4np Darenpants Nos. lro 18, 
RESPONDENTS. 

In A. No. 181 or 1914 
NARAYANA MENON—Derenpant No, 1— 
APPELLANT 
versus 
ITTICHERI AMMA AND OTHERS — PLAINTIFFS 
Nos. 1 ro 10 AND DEFENDANTS Nos. 2 to 11 


AND 13 ro 23—Responpents. 
Marumakkattayam | Law— Will conferring empress 
powers of alienation—Presumption—Tavazhi— Manager 
in possession as kanomdar owning equity of redemption 
—Discharge—Burden of proof. 


A testator in Malabar giving property tohis wife and 
children who are governed by the Marnmakkattayam 
Law is presumed to give it to them as a tavazhi to be 
held with the incidents of tarwad property, and not to 
the doneesindividually as tenants-in-commcn. Butthis 
presumption is based on the principle of construing 
the terms of a Willin the light of surrounding cir- 
cumstances and must not be used for the purposo 
of controlling and modifying the express words of 
a Will. [p. 461, col. 2; 462, col. 1.] 
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Where, therefore, & testator governed by tho Maru- 
makkaitayam Law devised to his son properties 
which he had obtained] exclusivoly for himself from 
his tarwad and gave tho son absolute rights of alien- 
ation: 

Held, that on a true construction of the Will the 
son took an absolute estate and the mere fact of his 
being the manager of the tavazhi did not raise a 
presumption that the gift was for the benefit of the 
tavazhi. (p. 462, col. 1.] 

Kunhacha Umma v. Kutti Mammi Hajee, 16 M. 201; 
2 M. L. J. 226; Chakkara Kannan v. Varayalankandi 
Kunhi Pokker, 30 Ind. Cas. 755; 18 M. L. T. 255; 29 
M. L. J. 481 (F. B. (1915) M. W. N. 740; Naku 
Amma v. Raghavan Menon, 18 Tnd. Cas. 1; 33 M. 79; 
Kalliani Amma v. Govinda Menon, 12 Ind. Cas. 492; 
10 M. L. T. 399; 22 M. L. J. 23; (1911) 2 M. W. N. 487; 
35 M. 649; Kozhi Thomma v. Narayanan Krishnan, 
22 Travancore Law Report 239; Sreemutty 
Soorjeemoney Dossee v. Denobundoo Mullick, 6 M. I. 
A. 526; 4 W. R. 114; 19 E. R. 198; 1 Ind. Jur. (N. s.) 
37; 1 Boulr. Rep. 228; 1 Suth. P. © J. 291; 1 Sar. P. 
C. J. 583; Mahomed Shwmsool Hooda v. Shewukram, 2 
I. A. 7; 22 W. R. 409; 14 B. L. R. 226; Narasamma 
Hegadthi v. Billa Kesu Pujari, 81 Ind. Cas. 543; 25 M. 
L. J. 687, distinguished. 

Where the manager of a family is in possession as 
kanomdar and is himself the owner of the equity of 
redemption, and where he pleads that he has dis- 
charged his liability to tho family by payment to 
two of its members, there is a heavy burden on him 
to prove satisfactorily that he did, as a matter of fact, 
make the payment. [p. 463, col. 1.] 

As manager he is bound tc deal with the money 
for the benefit of the family and to account for the 
application of the money. ls. 464, col. 1] 

Appeals against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Palghat, in Original Suit No. 47 of 1912. 

In APPEAL No. 103 or 1914 

Messrs. 0. V. Anantha Krishna Atya- and 

P. S. Narayanaswamy Aiyar, for the Appel- 


lants. A 
: In ArPEAL No. 131 or 1914 
Mr. C. Madhavan Nair, for the Appellant. 
Messrs. T. R., Ramachandra Atyar and 
N. R. Krishna Atyar, for the Respondents in 
both. 
3 JUDGMENT. 


Courts-Trottes, J.—I have had the 
advantage of perusing the judgment which 
my brother is about to deliver, and as I 
entirely agree with it, no useful purpose 
-would be served by my going over the 
same ground twice. I have considered very 
carefully the Full Bench decisions in 
Kunhacha Umma v. Kutti Mammi  Hajee (1) 
and Chakkara Kannan v. Varayalankandi Kunhi 
: Pokker (2) and I have come to the conclusion 

(1) 16 M. 201; 2 M. I. J. 226. 


(2) 30 Ind. Cas. 755; 29 M. I. 
N, 740; 18 M. L. T. 255 (F. B.). 


J. 481; (1915) M. W. 
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that the principles of construction they lay 
down do not compel me to treat Exhibit IV 
as being other than what it purports to be 
on the face of it, a devise of an absolute 
estate to the Ist defendant. Its langarge 
is to- me quite inconsistent with its being 
intended as a putravakasam gift. The 
argument that the donee’s position as mana- 
ger of a ftavazhi raises a presumption 
that the intention was to benefit the tavazhz, 
loses all its force from the fact that it 
is not contended that the gift was to the 
whole tavazht of which he was the manager, 
but only to the sub-tavazh? constituted by 
the present appellants. 


The other issues in the case raise ques- 


tions of fact only and as we are con- 
curring in the findings of the learned 
Subordinate Judge, I do not think it 


necessary to add anything to my brother’s 
observations. The decree will be amended 
as set out in his judgment; and each party 
wil bear their own costs throughout. The 
memorandum of objections is dismissed. 


SRINIVASA ATYANGSR, J.— These are appeals ` 
against a decree of the Subordinate Judge 
of Palghat by which he declared that the 
lst defendant was not the absolute owner 
of the suit properties, that the discharge 
of the kanom on them pleaded by him 
was not true or valid and that the sale 
by the Ist defendant in favour of the 19th 
defendant was not binding on the plaintiffs;: 
he also gave the necessary consequential 
reliefs. Plaintiffs and defendants Nos. 1 to 5 
and 8 to 19 are some of them the children 
others the grandchildren of tbe 7th defend- 
ant and they -constitute- a sub-tavazhi. 
Defendants Nos. 13, 14 and 16 to 18 are some 
of them the children and others the grand- 
children of the 15th defendant, the elder 
sister of the 7th defendant. Plaintiffs and 
defendants Nos. 1 to 18 constitute a tavazhi or 
a branch which, along with two other branches, 
forms a main /arwad. The suit properties 
originally belonged to the tarwad of one 
Panamballi Achan, the husband of the 7th 
defendant and the father of the Ist plaint- 
iff and defendants Nos. 2 to 6; be granted a 
kanom on the suit properties for a sum 
of Rs. 3,000 on the 12th June 1887 to 
the davachi, Exhibit Iu; the kanom-deed 
was, however, executed in the names of the 
first, second, third, fourth, fifth and the 
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thirteenth defendants (the then existing 
male members of the tavazht), who were 
all minors, and the 7th and 15th defendants. 
By that deed Panamballi Achan acknowledged 
receipt of Rs. 2,403 from the avazhi and 
reserved a sum of Rs. 600 to be paid to 
one Krishnan Pattar, the previous mortgagee. 
The lst defendant, who is the eldest male 
member of the family, attained : majority 
in 1889 and from that time was in posses- 
‘sion and management of the suit properties 
as karnavan or manager of the tavazht. 
There was some qnestion raised as to 
whether the 7th and 15th defendants were 
not the actual managers of the tavazh7, 
though the Ist defendant, the senior male, 
was the de jure manager. But the Exhibits 
B and © series conclusively show that 
the lst defendant as the manager was in 
possession and management of the only 
immoveable property which the tavazhi 
possessed, namely, the kanom right in the 
suit properties under Exhibit Ia. It appears 
that in execution of a decree against the 
taruad of Panamballi Achan, some of the 
properties belonging to that tarwad were, 
brought to sale and purchased in the year 
1893 by the lst defendant. We have held 
in Appeal No. 132 of 1914 heard along 
with these appeals that the purchase was 
made with funds supplied by Panamballi 
Achan himself and that it enured for the 
benefit of the  sub-/avazhz constituted by 
the wife and children of Panamballt Achan 
and not solely to the Ist defendant per- 
sonally. 


There were some disputes in the family 
of Panamballi Achan, in consequence of 
which a suit was instituted against him 
which was finally compromised on the 19th 
March 1901 by which Panamballi Achan 
obtained the suit properties and some others 
as absolute owner, Exhibit 14. In para- 
graph 6 of that document, it is stated that 
Panamballi Achan shall have fall rights of 
alienation in respect of the properties obtain- 
ed by him and also that the remaining 
members of his family shall have no right 
whatsoever in them. The result of the 
trarsaction was the said Achan ceased to 
be the karnavan of his tarwad. It would 
appear that he was maintained by the 
' Ist defendant during. the time of the suit 
and before he obtained the above properties, 
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On the 24th Octcber 1901, the Achan 
executed a Will, Exhibit IV, by which he 
devised the bulk of the properties includ- 
ing the suit properties in favour of the lst 
defendant, his eldest son. The first question 
for determination in this appeal is, whether 
the devise was to the lst defendant per- 
sonally or to him as the manager or re- 
presentative of his sub-tavazht. The Sub- 
ordinate Judge has held that the devise 
was to the sub-tavazhz, but I am unable to 
‘agree with him. 


The material portions of the Will are 
these:— ‘The properties described in the 
schedule are comprised in the properties 


which I obtained exclusively for myself 
from my turwad with absolute rights of 
alienation. All the said properties shall on 
my death be taken possession of and 
enjoyed with absolute rights of alienation 
by Narayanan, son of myself, and Kaveri 
Amma; no other person shall have any 
right whatsoever to raise any objection or 
dispute regarding the said property ad- 
versely to the said Narayanan and the said 
Narayanan shall well and duly perform all 
my funeral ceremonies.” 


It was, no doubt, held in Kunhacha Umma 
v. Kuiti Mammi Hajee (1) which after being 
questioned has been confirmed iu the recent 
Full Bench decision of this Court in 
Chakkara Kannan v. Kunha Pokker (2), that a 
testator in Malabar giving property to his 
wife and children who are governed hy the 
Marumakkattayam Law is persumed to give 
it to them as a íavazhi to be held with 
the incidents of tarwad property, and not 
to the donees individually as  tenants-in- 
common. Such gifts are known as gutrava- 
kasam gifts. The learned Pleader for the 
appellant contended that that presumption 
was applicable only to cases where the 
gift or devise was to all the then existing 
members of the favazhi. The authority of the 
cases in this Court reported as Naku Amma 
v. Raghavan Menon (3) and Kallianz Amma v. 
Govinda Menon (4) is against this contention 
and in a ease reported as Kozhi Thomma 
v. Narayanan Krishnan (5) cited by the 


(3) 18 Ind. Cas. J; 38 M. 79. 

(4) 12 Ind. Cas. 492; 35 M. 649; 10 M. L. T. 309; 22 
M. L. J. 28; (1911) 2 M. W. N. 487. 

(5) 22 Travancore Law Report 239, 
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léàrned Pleader for the respondent it was 
held that a devise to the senior male 
member of aiavazhi, that is to the natural 
répresentative of the family, was to be 
presumed to be a putravakasam gift to the 
fdvazhi, and not merely to the donee in- 
dividually. But this presumption which, as 
T-anderstand it, is based on the principle 
of construing the termsof a Will in the 
light of the surrounding circumstances, 
must not be used for the purpose of con- 
trolling and modifying the express words 
of-a Will, but can only be used for the 
‘purpose of construing it. Though the fact 
of the Ist defendant being the manager 
of ‘the tavazhi may lead toa presumption 
that the gift was intended for the benefit 
of the tavazh? of which he was the manager, 
it’ is impossible in this case to presume 
that the gift was in favour of the tavazhi 
constituted by the plaintiffs and defendants 


Nos. 1 to 18 of which the Ist defendant 
was the manager; for Panamballi Achan 
could have had no wish to benefit the 


children of his wife's sister. In fact, the 
contention of plaintiffs is that the ‘gift 
was only to the sub-tavazhi and motto the 
.whole tavazhi. Further, absolute powers of 
alienation are expressly given to the first 
defendant and unless it was intended to 
give the property to him personally it would 
_ be impossible for him to exercise that 
power. Mr. Ramachandra Aiyar, the 
Jearned Pleader for the respondents, contend- 
ed- that the powers of alienation expressly 
given merely indicate the nature or the 
qnantum of the interest conferred on the 
family,. the absolute interest in the property; 
and the Ist defendant as manager of the 
family would have power to alienate the 
family properties for the benefit of the 
family. But the very limited power of 
alienation which the Ist defendant as 
manager of the sub-tavazht would have is 
not the power which is conferred on him 
by the Will. The decision in Kunhacha 
Umma v. Kutti Mammi Hajee (1) whieh is 
followed in the recent Full Bench case is 
itself based on the decisions of the Privy 
Council in Sreemnity Soorjeemoney Dossee v. 
Denobundoo Mullick (6) and Mahomed Shumsool 


» Hooda v. Shewukram (7), the latter of which is 
^ (6) 6 M. I. A. 526; 19 E. R. 108; 4 W. R. 114; 1 Ind, 
Jur. (x. s.) 37; 1 Boulr. Rep. 228; 1 Suth, P. C. J, 291; 
1 Sar. P, C. J. 683. 
(7) 21, A. 7; 22 W. R. 409; 14 B, L, R. 226. 
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a case of a devisg to a Hindu wife by her 
father-in-law, the Privy Council expressing 
its opinion that a gift simpliciter to a woman 
may be presumed to confer only a widow’s 
estate as being more in accordance with 
the presumed wishes of the testator. Even 
in that case, the widow may have a limited 
power of alienation in the corpus of the 
property devised. But if an absolute power 
of alienation is conferred by the Will 
in the 
ease ofa devise by & Hindu husband to 
his wife, that the devisee did not take an 
absolute interest in the property but only 
took a widow’s estate. The other terms 
of the Will set out above also show that 
the intention of the testator was to devise 
the property solely to the first defendant 
as his individual property and that the 
gift was not a putravakasam gift. That 
the testator was quite familiar with the 
distinction between a gift to an individual 
and to a íavazhi represented by that 
individual is also clear from Exhibit XVII, 
paragraph 7, a transaction brought about- by 
the Achan himself. J, therefore, hold 
that the Ist defendant became the owner 
of the equity of redemption in the suit 
properties under the terms of Exhibit 4. 
Í do not think it necessary to consider 
the various cases cited by the Pleaders on 
both sides, as they do not lay down any 
principle of Jaw or rule of construction 
and they are of no use on the construction 
of the terms of this particular Will. I may, 
however, note that the same learned Judge 
came to different conclusions on the con- 
struction of two Wills couched in practically 
the same language [Vide Kalliant Amma v. 
Govinda Menon (4)and Narasamma Hegadthi v. 
Billa Kesu Pujari (8).] 


The next question which arises for 
decision is, whether the Ist defendant has 
discharged the kanom of 1887. His case is 
that he paid Rs. 1,500 to each of the 
"th and 15th defendants, as each of 
the sub-branches were entitled to a half 
of the kanom amount and he relies on 
Exhibit I, the deed of surrender exe- 
cuted by the person in whose favour the 
original kanom deed was executed. His 
story is, no doubt, supported by the 7th 


(8) 31 Ind, Cas, 548; 25 M, L, J, 637. 
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defendant who says thate she received 
Rs. 1,500 from her son, the lst defendant, 
but I agree with the Subordinate Judge 
that the story of payment is not true. The 
Ist defendant who as 
manager of the family was in possession 
of the suit properties as kanomdar, was 
himself the owner of the equity of redemption 
and when he pleads that he has: discharged 
his liability to the family by. payment to 
two of its members there is a heavy burden 
on him to prove satisfactorily that he did, 
.as a matter of fact, make the payment. He 
says that he paid Krishnam Pattar from his 
own earnings the sum of Rs. 600 to be paid 
under ExhibitiIa. That is how he account- 
ed for his possession and management of 
the suit properties when he tried to make 
out that the 7th ana 15th defendants were 
in de facto management of the properties 
of the tavazhi. I have no doubt that this 
story wasinvented by the lst defendant for 
the purpose of showing that, at the time 
of the Will, Exhibit 4, he was not the actual 
representative of the family and also for the 
purpose of pleading that the alleged payment 
by him of the kanom amount to the 7th 
and 15th defendants was a good discharge 
in law of his liability. This, of course, is not 
true. If, however, his story, namely, that he 


paid Rs. 600 out of his own earnings to re-: 


deem the previous mortgagee be true, the 
kanom amount due to the family would be only 
Rs. 2,400 and not Rs. 3,000, and he would not 
have paid Rs. 1,500 each to the 7th and 15th 
defendants. His evidence suggests that he 
paid Rs. 1,500 to his mother athome and 
Rs. 1,500 at the Registrar’s Office to the 
15th defendant. The endorsement of the 
Registrar contradicts this story and shows 
that asumof Rs. 1,500 was tendered for 
payment to the 7th and 15th defendants. It 
is further difficult to understand why he did 
not pay the whole sum before the ! Registrar. 
It is impossible again,to understand why he 
split the sum into Rs. 1,500 each, though 
as admitted by the 7th defendant, there 
was no division between her branch and 
that of the 15th defendant. He is unable 
to account for his possession of Rs. 1,500, 
the sum alleged to have been paid to his 
mother and his story that he borrowed from 
the 19th defendant Rs. 1,500 (to make up 
the Rs. 3,000), is not supported by any 
reliable evidence. The Subordinate Judge 
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has disbelieved that story and I agree with 
him. The 15th defendant has not gone to, 
the box to depose to her having received: 
the sum of Rs. 1,500 while the 7th defend-: 
ant has not chosen to say as. to what she: 
did with the Rs. 1,500, which she is allegedi 
to have received. Mr. Ramachandra Aiyar! 
suggested that this kanom of Rs. 3,007. 
though said to belong to the tavazht of the. 
plaintiffs and defendants Nos. 1 to 18 was: 
really a gift made by the Achan to his wife’ 
and children under the guise ofa loan: 
similar to gifts having been made by the- 
15th defendant’s husband to her and her' 
children. It appears from the evidence of 
P. W. No. 3 that the only properties which 
the tavazht possessed was this kanom of: 
Rs. 3,000 and two other sums of Rs. 1,200: 
and Rs. 1,00) due by the Manayil people. 
and Ayyatturai Pattar, the sambandakkar 
He also made the 
following statement which is significant: “TI. 


cannot boldly say that the rent of the: 
kanom of  Panambali people was not 
enjoyed by the 7th defendant and the: 


income of the other two by the 15th defend. 
ants.’ This statement was made in the: 
cross-examination of the witness by the Ist- 
defendant and one cannot help thinking: 
that the suggestion of Mr. Ramachandra. 
Aiyar is probably right, though it is not' 
possible to act on it as if ib wasa fact. 
proved by evidence in the case. But it is: 
impossible to avoid the suspicion that the: 
lst defendant made no payment whatsoever: 
either to the 7th orthe 15th defendant of 
the kanom amotnt of Rs. 3,000, but that he” 
has induced his mother (who and her children ` 
alone were interested in this amount) to admit- 
a discharge, while the 15th defendant and ' 
her -children were not in fact affected by 
this pretended payment. This makes it’ 
unnecessary to diseuss the further question, ' 
namely, whether the lst defendant could in 
law relieve himself of his liability by payment ` 
to the 7thand 15th defendants as alleged by 
him. The only person who ordinarily could 
givea discharge was the de jure manager of' 
the family, who in the case happened to be' 
the lst defendant himself. He could have 
discharged himself of his liability by invest- 
ing the money in some security on behalf: 
of the family or by payment to all the: 
members of the family. He is, I think, not’ 
entitled to pay to two of the. members of the 
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family, constituting them managers for the 
mere purpose of receiving the money and 
giving him a discharge. At any rate he 
being the person who as manager was entitled, 
in fact was bound, to deal with the money 
for the benefit of the family, he is, I think, 
bound to account for the application of 
the money. It is, however, unnecessary to 
‘express a final opinion on this point. But 
it is to be. observed that the receipt of this 
. Rs. 3,000 is acknowledged by all the 
persons in whose name the original kanom 
stood and if I had arrived at the conclusion 
that the lst defendant had really and 
bona fide made the payment, [ would have 
held that that was a valid discharge of his 
liability as that would be a payment to the 
persons who represented the family in the 
particular transaction. 


The only remaining question is as to the 
right of the 19th to23rd defendants, who 
claim to have purchased the suit properties 
fromthe ist defendant under Exhibit 28, 
dated the 17th February 1911. Their case 
is that they purchased the suit properties 
for a sum of Rs, 6,500 from the Ist defend- 
ant free from all claims of the tavazh? 
as kanomdars under lixhibit Ia; inasmuch 
as the Ist defendant was the owner of the 
equity of redemption under Exhibit 4 and 
. as they bona fde paid full value believing the 
representations made that the kanomin favour 
of the family had been discharged, they were 
entitled to. hold the properties against the 
plaintiffs. As regards their title to the 
equity of redemption,as I have found that 
the lst defendant was absolute owner, they 
are entitled to it whether they paid considera- 
. tion for’ it or not, that being a matter in 
which the plaintiffs have no concern.- As 
regards their right to hold the property free 
of the claim of the £avazhz, I hold they have 
not proved that they had no notice of the 
subsisting claim of the family. I have dis- 
believed the story of the loan of Rs. 1,500 
by the 19th defendant to the lst defendant 
which is said to have formed part of the 
price. If the 19th defendant did not give 
the loan of Rs. 1,500, she or her agent must 
have been a party to this pretended discharge 
and could not possibly have believed that the 
right of the family came io an end. It is 
pnnecessary to discuss the question whether 
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the balance of the price of Rs. 5,070 was 
paid to the Ist defendant or not, 

I, therefore, hold that defendants Nos. 19 
to 23 are bound to surrender ihe suit: 
properties to lst defendant on behalf of 
the tavazhi of the plaintiffs and defendants 
Nos. l to 18 as mortgagees entitled to 
hold postession tillredeemed. Mr. Anantha- 
krishna Iyer, on behalf cf the defendants 
Nos. 19 to 23, offered io pay the mort. 
gage-money if we came ‘to the conclusion 
that the mortgage was still subsisting under 
ihe circumstances and to avoid multiplicity 


of suits. I think cur order should be 
that defendants Nos. 19 to 23 should 
deposit the sum of Rs. 3,000 and the 


value of the improvements, if any, to which 
kanomdars may be entitled, within a time 
to be fixed after the ascertainment of the 
amount due to the kanomdars, the money 
so paid to be invested in immoveable pro- 
perty by the lst defendant under the 
directions of the Court for the benefit of 
the tavazht; in which case the plaintiffs’ 
suit will be dismissed. A 

If the defendants Nos. 19 to 23 do not 
pay the amount ascertained to be due 
within the time fixed, the tavazhi of the 
plaintiffs and defendants Nos. 1 to 18 as 
mortgagees may recover possession of the 
suit properties from the defendants Nos. 19 
to 23. 

Under the circumstances each party must 
bear their costs in this and in the lower 
Court. The case will go back to the Court 
of the Subordinate Judge at Palghat to 
ascertain the amount of improvements, if 
any, and pass a final decree fixing the time 
of payment. Parties will be at liberty to 
adduce fresh evidence as to the improve- 
ments if any. 


The memorandum of objections is 'dis- 
missed. ` 
d preal gatly allowed; 


Decree modified. 


E 
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: OUDH JUDICIAL COMMISSIONEE/S 
COURT. ' 
Seconp Civit, Aperan No. 120 ov 1913. 
September 16, 1915. 
5 Present. —Mr. Stuart, A.J. C., and 
: Mr. Mohammad Ali, A. J. C. 
Saiyed MOHAMMAD HADJ— PrAiNTIFF— 
: a ' APPELLANT 
versus 
Saiyed MOHAMMAD TAKI AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
duard—Auad nct filed in Court, effect of— Deed 
cf conveyance not executed to give effect to terms of 
award, effect of—Title of cersens under such award, if 
can be impugned. 

The title of persons entitled to a property under 
au award of arbitrators cannot be impugned because 
the award has not been filed in Court or because no 
deed of conveyance has been executed to give effect 
to its terms. [p. 467, col. 2.] 


Appeal -against ihe decree of the District 
Judge, Rae Bareli, dated the 90th January 
1918, reversing that of the Subordinate 


Judge, Rae Bareli, dated the 23rd November, . 


1912. 


Mr. Zahur Ahmad, for the Appellant. 
. Messrs. M. Wasim and Ali Mohammad, for 
Respondent No. 1. 


P “JUDGMENT. 
This appeal has been referred for decision 
io a Beneh. The facts are as follows: — 


Half of a certain grove is in the cultivatory 
possession of ore Husain Abbas. . Saiyed 
Mobammad . Hadi, claiming that this share 
was his own by aright of purchase, sued to 
disposscss Husain Abbas and Mohib Haidar 
who (he asserted) were trespassers in 
possession of this half share. Husain Abbas 
defended the suit, and set up that the half 
share in question belonged to Saiyed 
Mohammad Taki, breather of Saiyed 
Mohammad Hadi, and that lie was a tenant 
of the half share on tkehalf of Saiyed- 
Mobammad Taki. Saiyed Mohammad Taki 
was made a party to tke suit. He supported 
the assertions of Husain Abbas and stated 
“that thè half share in the grove in question 

had been the property of Saiyed Mohammad 
. Mohsin Husain, father of Mohammad Hadi 
and himself, that it with other property was 
partitioned between the brother ard himself, 
and that this particular moiety fell io him. 

The suit which was. instituted in the 
Ccnt of ‘the Sukordinate | Judge of Rae 
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Bareli was decreed by him. On appeal the 
District Judge of Rae Bareli reversed the 
decision and dismissed the suit. He found 
that the plaintiff had not been in possession 
within limitation, that the moiety share in the 
grove was originally joint property, that it 
had been the subject of a partition, and 


ibat it had fallen to the share of 
Mohammad Taki who was in rightful 
possession cf it. This second appeal ig 
preferred. 

The first point taken is that the suit 


was not barred by limitation, as the 
plaintiff-arpellant was in possession within 
twelve years of the date of the suit. 
The Counsel for the ecntesting respond- 
ent agrees that the suit is not barred 
by limitation. We are of the same opinion. 


Three points remain for decision; — 


l. Was the moiety. of the 
question joint property? 
2. Was title to it legally transferred to 


Mohammad Taki by the award? 
3. Did the parties agree to abandon the 
award, and did Mohammad Taki, thus 


give up all title to the moiety of the 
grove in question? 


grove in. 


On the first point the Subordinate Judge 
fourd ibat ihis  moiely was purchased 
after the death of Mohammad Mohsin 
Husain by Mohammad Hadi alore. The 
District Judge arrived at no finding upon 
the pcint. There js no necessity to remit 
the case for decisicn by the learned 
District Judge upon this point, as we have 
ample materials on the record on which 
to decide it. The ‘moiety share in the 
Brove was ceríainly acquired in the name 
of Mohammad Hadi after the death of 
his father. Bet from a reference to 
arbitration (Exhibit K3) it appears that 
in 185 certain properly was divided 
among the sons of Saiyed Mohsin Husain 
as joint property. They agreed to divide 
such property by mutual consent. In this 
reference it is stated that tke property 
to. be divided is described in the list of 
joint property. prepared on 97th March 
1891. This list contains a statement that 
ihe half share of the grove in question 
is joint property. lt was specially except- 
ed from partition in the reference of 
1895, There is a finding of fact that 
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‘Mohammad Hadi signed Exhibit K3. 
There was a subsequent agreement to make a 
partition of the property .excepted in 
1895. That agreement is dated the 2nd 
May 1906 (Exhibit A2). An award was 
made accordingly (Exhibit A3) on 4th 
June 1906. Thus the moiety of the 
‘grove in question fell within the terms 
of the reference, and under the award it 
‘was given to Mohammad Taki. The 
learned Counsel for the appellant has ob- 
fected that Exhibit K3 is inadmissible 
in evidence for want of registration. We 
decide against him upon this point. We 
find that Exhibit K3 is not inadmissible in 
evidence for want of registration, that it is 
admissible and that it is proved. Upon the 
above evidence our finding is that, although 
the moiety of the grove in question was 
purchased in the name of Mohammad Hadi, 
it is clearly proved to have been accepted 
as the joint property of his brothers and 
himself. We further find that it fell to 
the share of Mohammad Taki in 1906. 
. We now come to the second point, 
which is the point on which the reference 
was made. The point taken by the 
appellant is that, inasmuch as the award 
in question was not filed in Court and no 
deed of conveyance was made transferring 
title in the moiety of the grove to 
Mohammad Taki, title did not pass under 
the award to Mohammad Taki, and thus 
he was not in, a position to introduce 
Husain Abbasasatenantof the moiety of the 
grove. It is to be observed that thisis not a 
suit brought by Mohammad Taki to obtain 
possession of the moiety of the grove. The 
person in physieal possession is Husain Abbas. 
He claims title from Mohammad Taki. 
The suit is one to dispossess Mohammad 
Taki and Husain Abbas. 

The first decision quoted to us, as to 
the effect of an award that has not been 
filed in Court, is in the case of Rani 
Mewa Kuwar v. Rant Hulas Kuwar (1). This 


decision has, however, only an indirect 
bearing on the subject. 

We next come to a decision of their 
Lordships of the Privy Council in Rant 


Bhagott v. Rant Chandan (2). In that case an 


(1) 18 B. L. R. 312; 1 I. A, 157. 
(2) 11 C. 886; 12 I. A. 67; 4 Sar, P. C. J. 624; 9 Ind. 
Jur. 320. 


INDIAN OASES, 


[1916 


award was made by arbitrators, by which 
certain property was allotted to Rani Bhagoti. 
That award was not filed in Court and 
no conveyance was executed to give effect 
to its terms. Rani Chandan claimed that 
property. Their Lordships decided in 1885 
that the award was a good award, and 
that Rani Chandan having been a party 
to the proceedings could not claim property 
which had been transferred under its 
terms to Rani Bhagoti. 

In 1891 tkeir Lordships of the Privy 
Council decided inthe case of Muhammad 
Newaz Khan v. Alam Khan (8) that in a 
case, where there had been a reference 
to arbitration and an award by which 
certain landed property had been made 
over to Alam Khan, a suit by other 
parties to the arbitration proceedings for the 
recovery of a portionof that property from 
Alam Khan could not lie, and that the award 
must have effect. In that case Alam Khan 
applied to have the award filed pursuant 
to the provisions of section 525 of Act 
XIV of 1882, and the Civil Courts had 
refused permission to file the award. Their 
Lordships,held that the fact that such an 


application had been made and refused 
did not affect the question. They stated 
at page 418: “Though the application 


under section 525 was refused, that merely 
left the award to have its ordinary legal 


validity. - It could not be successfully 
contended that an award is not valid, 
because the party in whose favour it 


was had never applied to have it filed in 


Court. Can then the refusal to file, or 
of an application made to do so, have 
the effect that the award can. never be 


relied upon in any suit relating to the 
subject-matter dealt with by it?" Their 
Lordships answered that question in the 
negative. 


In 1896 their Lordships of the Privy 
Council decided in Bhaiya Ardawan Singh 
v. Udey Pratab Singh (4) that an award of 
the British Indian Association of Oudh, 
which did not come within the provisions 
of section 33, Act I of 1869, as it was 
filed in Court more than six months after 
the passing of the Ondh Estates Act, which 


(3) 18 C. 414; 18 I. A. 73; 70 P. R. 1891. 
(4) 28 C. 888; 23 I. A. 64. 
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was not filed in Court and which was 
not embodied in a deed of conveyance, 
nevertheless operated to secure the title 
‘of the person to whom it transferred certain 
property as against the other party to the 
arbitration proceedings. 
- These are all the decisions of their 
Licrdships of the Privy Council upon the 
point. The principle laid down in the 
above decisions to the effect that the 
title of a person holding possession of 
property under an award, which has not 
been filed in Court and the terms of 
which have not been embodied in a 
deed of conveyance, is secure, has been 
followed in Krishna Panda v. Balaram Panda 
(5); Jadunath Chowdhury v. Katlash Chandra 
Bhattacharjee(6); Laldas Jibhat v. Bat Lala (7) 
and Bhaurao Jivaji Tivle v. Radhabat Laxaman 
Jivaji (8). The principle has been carried 
even further in other cases. 
In 1900 it was decided in Sornavalli Ammal 
v. Muthayya Sastrigal (9) that persons entitled 
to immoveable property, under an award 
which had not been filed in Court and the 
.terms of which had not been embodied in a 
deed of conveyance, had a right to recover 
" possession of the property from another party 
to the arbitration proceedings upon the basis 
of the award alone, and the same principle 
was followed in Sheo Narain v. Beni Madho 


(10) in 1901, and in  Bhajahari Saha 
Banikya v. Behary Lal Basak (11) in 
1906. 


In Thakur Sheo Narain Singh v. Thakur 
Bishunath Singh ('2), Wells, A. J. C., decided 
that the fact that an award was not filed in 
Court afforded no reason for holding that it 
was invalid, and thata party claiming under 
such an awardto enforce its terms (no deed of 
conveyance having beenexecuted to give effect 
to them) was entitled to obtain possession of 
property awarded to him against another 
party to the arbitration proceedings. 


(5) 19 M. 290. 
' (8) 2 Ind. Cas. 414; 37 C. 68; 10 O. 1.7.41; 14 C. 
W. N. 75. . 

(7) 1 Ind. Cas. 105; 11 Bom. L. 8, 20;5 M. L.T. 
226. 

8) 2 Ind. Cas. 431; 11 Bom. L. R. 406; 33 B. 401. 

( 23 M. 693; 10 M. L. J. 208. 

(10) 23 A. 985; A. W. N. (1901) 83. 
. (11) 33 C. 881; 4 C. L, J. 162. 

(12) 7 O. C, 369. 
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The learned Counsel for the appellant 
quotes against the authority of thesedecisions 
some remarks made by Lindsay, J. C., in 
Dilipat Singh v. Kashi Nath (13). They are 
as follows: — 

But until an award, whether oral or 
written, has been made a rule of Court so as 
to give it the force of a Civil Court decree it 
cannot, in my opinion, operate to transfer 
property. The law is thus laid down in a 
recent work on the Law of Arbitration in 
India by D.C. Banerji at page 448: ‘In 
suits for recovery of property, if an award 
is made by which a certain property is 
adjudged to be made over to a party 
and such award is made a rule of Court, 
the effect will be to convey the property in 


_ the same way as an ordinary decree of Court 


for possession of property conveys it and it 
will be carried out by execution; but when 
the award and the decree only decide the 
question of title, the property cannot pass 
without conveyance.’ ” 

We do not understand the learned Judicial 
Commissioner tostate anything which conflicts 
with the authorities quoted by us. The 
facts of the case which he decided were not 
facts upon which these authorities have 
bearing. It is perfectly clear that as Moham- 
mad Taki obtained title to the moiety of this 
grove under the termsof the award, his title 
cannot be impugned because the award was 
not fled in Court, or because no deed of 
conveyance had been executed to give effect 
to its terms. We, therefore, decide thesecond 
point against the appellant. 


With regard to the third point we find that 
when Mohammad Taki applied for mutation 
of names with respect to the moiety of the 
grove before the Tahsildar, his brother 
Mohammad Hadi, appellant, raised objections 
to the validity of the award. The Tahsildar 
endeavoured to get ihe parties to come to 
some agreement, and Mohammad Taki is 
recorded as having stated that he would ac- 
cept any arrangement that the third brother 
Mohammad’ Naki might choose to make. 
Mohammad Naki then made a division which 
was apparently accepted by the appellant. 
Mohammad Taki said he would mot accept 
the arrangement made by Mohammad Naki 
The Tahsildar then refused to grant mutation 


13) 24 Ind. Cas, 542; 17 O. C. 108 at p.14. 
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of names in favour of Mohammad Taki. The 
Tahsildar as a Revenue Official had no author- 
ity to refer the dispute to arbitration. It was 
his duty in those proceedings simply to record 
the name of the person in possession of the 
moiety of the grove. Theentryintbe Revenue 
register of landed proprietors is nota judicial 
process and there were no judicial proceedings 


before the Tahsildar. Thus the Tahsildar 
had no authority to .refer the point to 
arbitration. The proceedings were most 


informal and the statement of the appellant 
cannot be considered to constitute withdrawal 
from the award. Thus the subsequent 
decision of Mohammad Naki can have no 
effect to vitiate the previous award. In no 
circumstances could the appellant claim the 
whole moiety under the decision of Moham- 
mad Naki, for that decision awarded him only 
one-sixth. 

In Krishna Panda v. Balaram Panda 
(5), a decision to which reference has already 
been made, it was decided that in order that 
the parties should be remitted to their 
previous rights, ib was not enough that the 
award was not enforced or even that both 
parties objected toit. There must be positive 
evidence that both parties agreed that the 
former state of things should be restored. In 
another decision which has already been 
quoted; Laldas Jibhai v. Bai Lala (7), the 
above decision was followed and approved. 
But apart from that there is nothing in the 
proceedings before the Tahsildar that could 
amount toa revocation or abandonment of 
the original award. 

This appeal, therefore, fails upon every point 
and is dismissed accordingly. The appellant 
will pay his own costs and those of the 
contesting respondent. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
LETTER: PATENT APPEAL No. 18 or 1914. 
August 19, 1915. 

Present;—Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Holmwood. 
UPENDRA NATH BOSE-—DEFENDANT— 
APPELLANT 
versus 
BINDESHRI PROSAD--Puaintirr— 


RESPONDENT, 

Appeal— Letters Patent, cl. 15 - "Judgment", meaning 
of- Concurrent findings of fact, effect of Hindu Law— 
Alienation—Limited owner - Widow — Family settlement, 
validity of— Consent of expectant reversioners, effect of 
—Mere attestation of deed, effect of—Compronise— 
Deed, construction of — Decree, admissibility of. 

The word “judgment” is used in clause 15 of the 
Letters Patent in the sense of “a sentence of the 
law pronounced by Court” and not of the reasons 
which have led to that pronouncement. [p. 474, 
col, 1; p. 478, col. 2.] 

An appeal under clause 15 of the Letters Patent 
must be deemed to have been preferred against a 
decree, and all the points necessary to be, in- 
vestigated for the determination of the correctness 
of that decree are open for consideration, although 
the Court asa Court of Appeal would be slow to 
take, npon a question of fact, a view contrary to 
the concurrent opinion of two Courts. [p. 474, 
col. 1; p. 478,col. 2. | 

Where a deed by a limited owner with qualified 
powers of alienation is called in question, the test 
is, whether the purpose for which the alienation 
is made is proper in the circumstances of the case. 
The doctrine of legal necessity is but a particular 

phase of the law. (p. 476, col. J; p. 481, col. 1.] 

The sanction by expectant reversioners of an 
alienation of property by a Hindu woman affords 
evidence that the  alienation was made under 
circumstances which rendered it lawful and valid. 
[p. 476, col. 2; p. 481, col. 2.] 

A mere attestation of à deed does not necessarily 
import consent to an alienation  offected thereby, 
nor even a knowledge of the contents thereof. [p. 
476, col. 2; p. 484, col. 1.] 

The validity of a family settlement is not affected 
by the circumstance that the grantor of a lease 
of some of the family property was a limited owner 
in possession with qualified powers of alienation. [p. 

477, col. 1; p. 483, col. 1., ; 

Per Mookerjee, J—A eettlement of a disputed or 
doubtful claim is a valid and binding arrange- 
ment which the parties thereto are not permitted to 
deny, ignore, or resile from. [p. 482, col. 1.] 

Deeds and contracts of the people of this 
country must be liberally construed; the form of 
expressicn, the literal sense, is not to be so much 
regarded as the real meaning of the parties which 
the transaction discloses. [p. 482, col. 1.] : 

A compromise is an agreemont to put un end to 
disputes and to terminate or avoid litigation, and in 
such a case, the consideration which each party re- 
coives is the settlement of the dispute; the real con. 
sideration is nob the sacrifice of a right; but the 
abandonment of a claim, [p. 482,col, 2.] t 
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“Per Jenkins, C. J.-A decree dismissing a suit 


based on a compromiso filed on the potitions of both 
the parties is admissiblo in evidenco without regis- 
tration. [p. 475, col. 2.] . 

Letters Patent Appeal against the decree 
of Mr. Justice Mullick, dated the 20th 
August 1914, arising -on a difference of 
opinion between Stephen- and Mullick, JJ., 
in Appeal from Original Decree No. 477 of 
1910, against’ that of 
Judge, 2nd Court, Gaya, dated the 20th June 
1910. 


JUDGMENT. 

STEPHEN, J.— The plaintiff in this case, 
who isthe same as the plaintiff in tha suit 
under appeal in R. A. No. 372, sues to 
have a mokurari lease, granted by Musammat 
Lochan Koer on the 29th August 1898 of 
&n eight-annas share in Mouzas Partappore, 
Chergerwa, Ralshi and Gajhanda, declared 
not to be binding on him, and also for posses- 
sion and mesne profts. The scit has 
been decreed in the lower Court with 
mesne profits. The following facts are 
admitted. The plaintiff is the ~ son of 
Lochan Koer, the wife. of Deo Nath, the 
daughter of Jaikaran, the son of Mahadeo. 
The defendants are the assignees of Uma 
Shankar, the son of Gouri Baijnath, the son 
of Dayanath, the son of Mahadeo. As stated 
in Appeal No. 372 of 1910, Lochan died on 
the dth May 1906, her predecessors having 
died before her; and Gouri Baijnath ‘died in 
1883 in similar circumstances. 


On the 15th May 1893, Uma Shankar 
sued. Lochan for the possession of certain 
property, the suit being No. 62 of 1893. 
On the 20th August, Lochan executed ihe 
- mokurari in suit in order to settle Uma 
Shankar's claim, the plaintiff being an 
attesting witness to the document, and on 
ihe 18th November in the same year the 
suit was accordingly dismissed. On the 6th 
August 1694, Uma again sued Lochan with 
whom he joined the plaintiff in a suit 
numbered 198 of 1894. This suit was dis- 
missed on a compromise on the 18th February 
1895 on petitions by Uma Shankar, Lochan 
and the plaintiff. 


The two main questions to be cecided are 
whether the mokurari is binding as an alien- 
ation or otherwise on the plaintiff; and whe- 
ther the plaintiff can be allowed to deny its 
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binting force as far as he is concerned. To 
decide the first point we must first consider 
the contents of the mokurart patta, and the 
circumstarces under which it was made: and 
the latter is more conveniently considered 
first. In 1893 Lochan seems to have con^ 
sidered herself to be entitled to the enjoyment 
of a Hindu widow's estate in, Jaikaran's 
property, and to have been in possession of 
it since Jasoda's death in 1973. Her posses- 
sion was fortified by a succession certificate 
granted in 1£74, which all the parties con- 
cerned seem to have regarded to some 
extent as adocument of title. But it must 
be observed that both Gouri Baijnath and his 
son-Uma Shankar had opposed the grant of 
that certiBcate to her, as the former had 
opposed a similar grant to Jasoda. Uma 
Shankar brought his suit No. 69 of 1893 on 
the 11th May joining two other defendants, 
strangers to Lochan. The cause of action 
was that he and his father were members of 
a Mitakshara family, and that the latter, for 
tbe purpose of supplying the requisites of a 
life of debauchery, alienated some of the 
family property which came into the hands of 
the defendants, who received it by a series 
of transfers that did not in fact affect his 
interest. The suit was valued at Rs. 400. 
It was not suggested that there was any 
connection between the property in suit and 
the estate of Jaikaran. The patla of the 
28th August wasadmittedly given with the 
object of getting rid of this suit, though pos- 
sibly with other objects as well. It com- 
mences by reciting that Deonath Rai and 
Jaikaran were separate in mess and business; 
it then describes Lochan’s succession to 
Jaikaran’s property, and her wish to help 
Uma Shankar. It specifically states that 
in the suit he has no point in his favour and 
has no interest in the estate of Jaikaran; aud 
then there follows a grant of a mokurari with 
a nominal payment of Re. 1 reserved to the 
grantor. A question has been raised as to 
whether in terms the patta affects to transfer 
more than Lochan’s limited interest. I hold 
that it does, as the mokurar? is twice describ- 
ed as perpetual and descendible to children, 
generation after generation, and purports to 
bind her heirs, by which the heirs of Jaikaran 
may reasonably be supposed to be indicated. 
The paita is signed by Lochan, ard her 
signature is attested by tke plaintiff, 
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The materials on which we can form any 
opinion as to whether or not this document 
was executed for necessity are very scanty. 
The value of the property affected is assessed 
in this suit at Rs. 40,000; otherwise we seem 
to have no evidence on the subject. Uma 
Shankar’s cause of action would, as the Judge 
says, have been very difficult to prove but Uma 
Shankar valued his claim at only Rs. 400, 
which goes to show that the execution 
of the deed could have been avoided. The 
kabuliat corresponding to the patta attributes 
the making of the grant to natural love and 
affection more explicitly than does the patta. 
My chief ground, however, for disbelieving in 
the necessity of this grant isto befound in 
Uma Shankar's subsequent conduct. He had 
admitted in the kabuliat that he had no right 
in respect of Jaikaran's estate and had under- 
taken to bring no.more unfounded suits, and 
had accepted a patia with corresponding 
statements. Yet in August 1894 we find 
him bringing his suit No. 193 of 1894 against 
Lochan and the plaintiff, founded on the as- 


sertion that Jaikaran held his property jointly: 


with Gouri Baijnath, his father, and claim- 
ing property held by Lochan by reason of a 
breach of a previous settlement mad» oi 
that basis. In the next February this suit 
was dismissed on the terms that the defend- 
ants should pay their own costs, the plaintiff 
making a complete acknowledgment that his 
suit was groundless and hopeless and admit- 
ting that the two branches of the family were 
separate. The obvious bad faith of this 
second suit makes it impossible to suppose 
that the first suit was brought in good faith, 
Lochan may have found it convenient to give 
the mokurart to quiet a false claim, but I 
know of no reason for saying thatit was 
legally necessary that she should, and there is 
every reason for saying it was not. 

I hold, therefore, that the patta in suit was 
not executed for necessity. 

I also hold that it was not validated by the 
attestation of the plaintiff. In the first place, 
attestation is not necessarily the same as 
consent. In the second, the bad faith of 
Uma Shankar goes some way to rebut 
the presumption of the consent of a 
reversioner, and when that reversioner 
is a very young man and the attestation is 
tlie only indication of consent, it may be held 
to be rebutted. I have doubts as to whether 
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the plaintiff was an adult at the time of this 
deed. The facts as relating to his minority 
set out in Appeal No. 372 do not indicate 
majority here even to the extent they did 
there; on the other hand it is for the plaintiff 
to prove infancy, and it is perhaps the safest 
course to follow the lower Court in holding 
that he has not done?so. In view of the 
other holdings, however, this is immaterial. 

I must next consider the question whe- 
ther the plaintiff can be allowed to deny the 
binding force of his mother's alienation, 
assuming that he was of age on the 10th 
February 1895, the date of his petition in 
Uma Shankar’s second suit. On that day his 
mother confirmed the patia ofthe 20th August 
1893, in a petition which is part of the 
same transaction as that in which the plaint- 
iffs petition is made. In that petition the 
plaintiff recites his mother’s grant and "de. 
clares that he neither has nor shall ever have 
either directly or indirectly any claim and 
dispute with the plaintiff (7. e., Uma Shankar); 
the plaintiff and his heirs shall all along con- 
tinue in possession and enjoyment of the 
mokurari properties". It is argued on behalf 
of the defendant that this isa covenant to 
maintain the validity of his mother's grant, 
&ndi& may be observed that it refers to a 
grant madeto Uma» Shankar and his heirs 
‘all along.” I cannot see how this argument 
is to be resisted. The petition was made by 
a person sut juris, there is no suggestion of 
any fraud, concealment or undue influence, 
The plaintiff was, we may suppose, ignorant 
of business, and did not understand what 
he was doing. But he had plenty of legal 
advisers, he was acting with his parents, and 
it is impossible to say that he acted without 
consideration. It follows that the plaintiff 
has bound himself not to do what he is 
doing in bringing this suit and that 
consequently he cannot be allowed to 
succeed. This is so independently of any 
question of what is usually known as 
estoppel: and the case is merely that the 
plaintiff is doing something which he has 
bound himself not to do, and which 
consequently he cannot be allowed to do, 

This practically decides the appeal in 
favour of the appellants-defendants. But 
one more point raised on behalf of the 
plaintiff must be noticed. This is that ag 
the decree in No. 193-194 is not registered 
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Under the Indian Registration Act of 1877, 
the alienation by Lochan is not proved. 
This, however, overlooks the real nature of 
the defendants’ case as I conceive it, which 
rests on Lochan’s grant of 1893.which was 
registered: the existence of that grant has 
been recognised by the decision in both 
suits: but the alienation exists independently 
of the decrees. I do not, therefore, think 
it necessary that we should consider the 
‘numerous authorities as to the necessity 
for registering judgments, to which we have 
been referred.. It may perhaps besaid that 
the plaintiff's personal covenant is embodied 
in the decree, and is at least expressed 
nowhere else. -But then a covenant to 
recognise as valid in whole an alienation 
.whieh is valid in part, does no seem to 
fall under the provisions of section 17 of 
the Act. 

In the view I take of the case, it is 
unnecessary that I should consider the points 


that have been raised as to limitation, and, 


the question whether the existence of a 
family settlement makes any difference to 
what would otherwise bean alienation. 

I consider, therefore, that the appeal should 
be allowed. My learned brother, however, 
is of the contrary opinion. The decree of 
the lower Court is, therefore, confirmed and 
the appeal is dismissed with costs. 

Moutick, J.—I regret that I cannot agree 
with the decision of my learned brother. 
As he has so fully dealt with the facts of 
the case it will not be necessary for me 
to re-state them and I accept his findings 
of fact. The evidence in the present case 
as to age does not materially differ from 
that in the other. two cases and for the 
reasons given by him I agree with my 
learned brother that the plaintiff was sui 
juris on the 20th of August 1893. 

If then the plaintiff was of age on that 
date, the next question that arises is, what 
was the effect of his, attestation of the 
mokurart patta executed by his mother 
Lochan Koer. Attestation is some evidence 
of consent but having regard to the cir- 
cumstances and the relations existing bə- 
tween the plaintiff and his parents, I agree 
with my learned brother that it is not 
sufficient evidence either to prove legal 
necessity or that that the transaction was 
a fair one. Any presumption that arises 
from such attestation has been sufficiently 
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rebutted. The learned Subordinate Judge 
has shown that Uma Shankar’s suit No. 
62 of 1893, the withdrawal of which was 
the chief consideration of the mokurari patta 
was not a bona fide suit; that Uma Shan- 
kar knew that he had no case; and that 
there was neither legal necessity nor good 
consideration. I agree with these findings. 
I farther agree with him that the suit was 
barred by limitation. Jt is, in my opinion, 
established that Jasoda Koer was in possession 
of Jaikaran’s estate from 1865, the year 
of Jaikaran’s death, to the 26th December 
1873, the date of her own death, and that 
Lochan Koer succeeded her and remained 
in uninterrupted possession till the date of 
the suit of 1893. Now Uma Shankar’s 
father Gouri Baijnath died in 1885 and 
if limitation began to run against Gouri 
Baijnath, Uma Shankar’s minority at the 
time of Jasoda’s death would be no answer. 
But Uma Shankar attempts to overcome 
this difficulty by saying that Gouri Baijnath 
was in possession from the 26th to the 
27th December 1873, on which day he 
executed a deed of release in Uma Shankar’s 
favour, that he Uma Shankar, remained in 
possession till sometime in 1874, when 
while still a minor he was dispossessed by 
Lochan Koer, and that he is therefore 
entitled to the benefit of the period of his 
minority. But there is no satisfactory 
evidence whatsoever to support the story 
of Gouri Baijnath’s possession for a period 
of 24 hours and the suit of 1893 was 
clearly barred. In these circumstances I 
agree with the learned Subordinate Judge 
that the mokurari patta of August 1893 
was a wholly inoperative document and that 
it is no bar to the plaintiff's suit. 

The next question is what is the effect 
of the compromise petition filed by the 
plaintiff in Uma Shankar’s suit No. 193 of 
1894 on the l0bh February 1895. In my 
opinion ib is not a covenant which binds 
the plaintiff. The plaintiff, though he had 
attained majority, was a reversioner effecting 
a release of his chance of succession, and 
such a transaction was wholly void. Nor does 
the principle of equitable assignments apply. 
In the case of Sumsuidin Goolam Husain v. 
Abdul Husain Kalimuddin (1) the learned 
Judges refused to apply this principle in 


(1) 31 B. 165; 8 Bom. L. R. 781. 
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circumstances very similar to those now 
before us and they seem further to have 
held tbat apart from the release the 
reversioner was not bound by her cove- 
nant. In this connection it is to he 
observed that there is a material difference 
between the petition of compromise 
in this case which is a release and the 
ekrarnamas in Appeals Nos. 372 and 448 
which are mere covenants and which we 
“have held to be binding upon the plaintiff. 
A further objection to the release is that 
it was wholly without consideration. An 
examination of the merits of suit No. 
193 cf 1894 makes this quite clear. That 
snig was lodged by Uma Shankar for the 
following reliefs: 


l. To obtain a devlaration of his half- 
anna share in the estate of Jaikaran, on 
. the ground that his grandfather Deonath 
was joint in food and property with 
Jaikaran and that although Gouri Baijnath, 
his father, had alienated his 
that property, Uma. Shankar’s half share 
chad not been affected. ' 


2. For possession of certain properties 
enumerated in schedule B of the plaint 
in that suit, which are wholly unconnected 
with the villages covered by the mokurari 
patta now under consideration. 

Now the Subordinate Judge has found 
on Uma Shankar's own admission and upon 
other satisfactory evidence that  Deonath 
and Jaikaran were separate in food and 
property and that Uma Shankar’s claim 
was an unscrupulous attempt to blackmail 
Lochan Koer. It is established beyond 
doubt that Uma Shankar knew that he 
had not got a bona fide claim and that 
this fact was also known to the plaintiff 
and his mother. If that was the case, 
then it is impossible to hold that the 
purchase of peace was a good consideration 
for the covenant. For the same reason 
any argument based upon a compromise 
‘by way of family arrangement must 
necessarily fail, 


If again i6 is urged that the consideration 
for the compromise was love and affection 
on the part of the plaintiff towards Uma 
Shankar, then the reply is, firstly, that a 
document executed for such consideration 
must be registered, and as the compromise 
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was not rezisbeyel is cannot be admitted 
in evidence and, secondly, that upon the 
facts ib is manifest that love and affection 
wera out of the question and the withdrawal 
of a dishonest suit was the only consideration 
for the transaction. 


If then the compromise is neither 
binding upon nor evidence against the 
plaintiff, the next question that arises is 
as to the effect of the decree made upon 
that compromise on the 18th February 
1895. It has been urged that the decree 
operates as res judicata. The reply to this 
is that the property now in suit was 
not the subject-matter of suit No, 198 and 
that, therefore, the decree cannot operate as 
ves judicata in respect of that property. 
Moreover, the plaintiff had then no interest 
in the property which was the subject- 
matter of that suit and any decree passed 
in it could not bind his chance of 
reversion, 


It is next urged that apart from res 
judicata the deeree is evidence of a 


covenant which binds the plaintiff. In 
order to deal with the objection it ig 
recessary to examine the decree. The 
decree sets out in full the petitions of 


Uma Shankar, Lochan Koer, and Birdeshri 
Prosad and then runs as follows: “This 
ease coming on for final disposal on the 
18th February 1895, before Mr. H. 
Holmwood, District Judge of Gaya, in the 
presence of Anup Narain, Pleader for 
plaintiff, and Babu Upendra Chandra Mittra, 
Pleader for defendant No. 1, and Moulvi 
Varasat Hosain, Pleader for defendant No. 2, 
it is ordered and decreed that this suit ba 
dismissed without costs in the terms of 
the compromise petition,’ In my opinion 
the decree is inadmissible for want of 
registration, so faras it affects the property 
which was not the subject-matter of the 
suit in which it was made. There has 
been some difference of opinion upon the 
question of law involved, but L think the 
ruling of this Court in Gurdeo Singh v. 
Chandrika Singh (2) is binding upon us. But 
even if it be held that the compromise petition , 
is embodied in the decree, which from.the 
form of the deeree and the reliefs granted . 


(2) 1 Ind. Gas. 913; 5 C. D. J, 611; 38 C. 193, 
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by it does not appear to*be the case, and 
that it is, therefore, admissible in evidence 
without registration, still ib must operate 
éither as a release or an agreement. If 
the fcrmer, it is void as a transfer of a 
chance of succession and if the latter, it 
is void for want of consideration. 


There is next the question of limitation: 
Can the plaintiff succeed till he sets aside 
the compromise decree, and as he has not 
done so within three years of the decree, 
is his suit barred? The reply to this 
is that it is not necessary for the plaintiff 
to set aside the compromise. In the first 
place, the decree was one of dismissal and 
made no order for relief against him. In 
the second place, the property now in 
suit was not covered by the decree and 
in. the third place, the- decree was not 
registered. The plaintiff is suing as a 
reversioner and Article 141, Schedule I of 
the Limitation Act, governs his case. Under 
that Article his suit is fully within time. 


Finally there remains the ground of 
estoppel. Uponthe facts it is not clear 
how any case of estoppel can arise. 


Uma Shankar was fully aware that there 
was no legal necessity either for the execu- 
tion of the mokurari patta of 1893 or of the 
compromise petition of 1895. By his own 
unqualifed admission he was not acting 
honestly and in good faith. In these circum- 
stances he cannot take advantage of the 
provisions of section 115 of the Evidence 
Act. The result is that disagreeing with 
my learned brother I vous dismiss the 
appeal with costs. 


Sir Rash Behary Ghose and Babu Bara- ` 


nashibashi Mookerjee, for the Appellant. 

Dr. Sarat Chunder Bysack and Babu 
Chandrasekhar Prosad Singh, for the Respond- 
ent. 


JUDGMENT. 


. Jenkins, C. J.—Jaikaran Lal, a Hindu go- 
verned by the Mitakshara School of Law, 
died in 1865, leaving him surviving his 
widow Musammat Jasoda Koer and his 
daughter Musammat Lochan Koer. Musam- 
mat Lochan Koer was married to Deonath 
Sahai, and the plaintiff Bindeshri Prosad is 
ihe sole surviving male issue of the marriage. 
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Bindeshri institute] this suit on the’ 14th 
April 1909 against Upendra Nath Bose and 
others and he seeks a declaration that he 
is the sole reversionary heir of Jaikaran Lal 
and on the death of his grandmother 
Musammat Jasoda  Koer and Musammat 
Lochan Koer he became entitled to the 
present possession of the entire estate 
left by his maternal grandfather. He 
seeks the further declaration that the 
mokurart lease granted by Musammat Lochan 
Koer to Uma Shankar Prosad under patta 
‘and kabuldat dated the 20th August 1893, 
in respect of 8-annas share in Mauzas 
Pertappore, Chergerwa, Rokshiand Gajhanda 
appertaining to Mahal Kother, Touzi No. 
3149, District Gaya, is not binding on the 
inheritance of the plaintiff and is null and 
void and inoperative as against him. Final- 
ly he prays for possession and mesne profits. 


The suit No. 100 cf 1909 was heard by 
the second Subordinate Judge of Gaya to- 
gether with suits of a similar nature and 
the procedure adopted by the learned Judge 
has occasioned a certain amount of confusion 
as to the evidence. But happily we have 
been freed from this by the mode in which 
the appeal has been presented by the learned 
Vakils who have conducted the case before 
us, for they have limited themselves in their 
respective arguments to the materials to be 
found in the paper-books of this appeal, so 
I need make no further reference to this 
aspect of the case. The Subordinate Judge 
decided in the plaintiff's favour. 


Upendra Nath Bose preferred an appeal 
to the High Court and this was heard by 
Stephen and Mullick, JJ. They differed in 
opinion and so the appeal of the Subordinate 
Judge was confirmed. From this judgment 
of confirmation this present appeal to the 
High Court under clause 15 of the Let- 
ters Patent has been preferred. It was con- 
tended at the outset for the respondent that 
though the learned Judges, Stephen and Mul- 
lick, JJ., differed in opinion as to the dis- 
posal of the case, there were isolaied points 
in the case on which they were agreed. 
As to these it was argued there was no 
appeal. But this rests on a  misconcep- 
tion of the scope of clause 15 of the Let- 
ters Patent. The appeal sanctioned is not 
from any point, but from the judgment 
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and the meaning of the word “judgment” 
lends no support to the respondent’s conten- 
tion. The Letters Patent were framed in 
England and from the scheme and the lan- 
guage of the Letters Patent, as also from the 
Secretary of State’s accompanying despatch, 
it is apparent that the word is used in the 
sense of “a sentence of the law pronounced 
by Court" and not of the reasons which 
have led to that pronouncement. What 
was said in Nundeeput Mahta v. Urquhart 
(3) lends support to the respondent’s con- 
tention, but I cannot find that it has ever 
been followed and Sir Richards , Couch’s 
view in Maharanee Heeranath Kooer v. Baboo 
Burm Narain Singh (4) is hardly in accord 
with it. In uy opinion we must be guided 
by the words of clause 15 and they do 
not support the respondent’s contention. At 
the same time, I think that we ought to 
have regard to the rule, which their Lord- 
ships of the Privy Council ordinarily ob- 
serve, of declining to interfere with concur- 
rent findings of fact by two Courts. 

I will now proceed to deal with the ap- 
peal on the merits. The patta and ka- 
baliat of the 20th August 1893, which the 
plaintiff impugns have a history which has 
to ‘be understood before the true relations 
of the parties can be understood and it 
goes back to thedeath of Jaikaran Lal in 1865. 
I have said he left a widow and daughter, he 
also was survived by a nephew, Gouri 
Baijnath, his deceased brother’s son. 


The position of the family wil be 
apparent from the following tabular state- 


ment:— 
MAHADEV Durr 





Ist wife Musammat Toro— 
Jikaran Lal, 
2nd wife Musammat 
Jasoda Koer, 


Dyanat Ray. 


Gouri Baijnath Persad. 


Uma Shankar Persad. Deonath Sahai— 


Musammat Lochan Koer 
Bindeshri, plaintiff. 


After Jaikaran Lal’s death two applica- 
tions were -made for a certificate under 
Act XXVII of 1860 to collect debts due to 
his estate. 


` (8) 18 W. R. 209. 
(4) 17 W, R, 816 at p. 335, 
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One was preferred. by Musammat Jasoda 
Koer, who claimed to be his heiress on the 
ground that he was separate in estate. 
The other was preferred by Gouri Baijnath 
on the allegation that he and his uncle 
were joint. In the Court of Ist instance 
Gouri Baijnath succeeded. On appeal this 
order was reversed and the certificate was 
granted to tbe widow, Musammat  Jasoda 
Koer. The judgment of the High Court, 
which was pronounced onthe 4th August 
1866, is reported as Musammat Josoda 
Koonwur v. Gourte Byjonath Sohae Singh (5). 
This was not conclusive of the rights of the 
parties and so on the lOth of September 
1866 Gouri commenced a suit against the 
widow to establish his right as the surviving 
member of a joint family. : 


A review too, was sought of the High 
Court’s decision. An amicable settlement, 
however, was proposed ‘which, after 
securing considerable benefits to Musammat 
Jasoda during her life, provided that 
properties representing one-third of the 
entire immoveable property claimed by 
Musammat Jasoda and her daughter should 
be given by Gouri Baijnath to the 
daughter to be taken possession of by 
her after the death of Musammat Jasoda, 
the encumbrances created in the life-time 
of Jaikaran Lal being paid off by Gouri 
Baijuath, that after the death of Musammat 
Jasoda Gouri Baijnath should be entitled 


‘to take possession of all the immoveable 


properties except those given to Lcchan 
and that all pending . cases were to be 
withdrawn. Musammat Lochan Koer was 


. added as a party to the suit, petitions of 


compromise were filed, and the suit was 
decided in accordance with this family 
arrangement. On the 26th December 
1873 Musammat Jasoda Koer died. Accord- 
ing to the allegations made in the plaint 
in suit No. 193 of 1894 Gouri Baijnath 
took possession of the properties except those 
which were to goto Musammat Lochan and 
on the 27th December 1873 he made a 
gift of them to his son Uma Shankar, 
the plaintiff in suit No. 198 of 1894. 
Again on Musammat Jasoda’s death there 
was a contest as to ‘the grant of a 
succession certificate. The decision was in 


(5) 6 W. R, 139, 
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Musammat  Lochan's favor and this was 
upheld by the High Court on the 15th May 
1874. | 

Gouri Baijnath died on the 9th of August 
1883. : 

In 1893 suit No. 62 of 1893 was 
instituted by Uma Shankar against Musammat 
Lochan for a certain family tenement and 
it was his case that he was ready to 
institute another ‘suit for the establishment 
of his title to, and recovery of, possession 


of the properties claimed by Musammat 
Lochan as the estate of Jaikaran Lal. But 
there was a compromise on the 2nd 


August 1893 between Uma Shankar on the 
one side aud Musammat Lochan Koer and 
Bindeshri, the present plaintiff, on the other. 
The terms were that suit No. 62 of 1893 
was to be withdrawn and the contemplated 
suit abandoned, and that Musammat Lochan 


Koer should grant Uma Shankar a permanent 


mokuravi of 8 annas cf Mauza Pertappore 
and other properties. specified on a rental of 
Re. 1 over and above the Government Reve- 
nue and Road and Public Works Cess. 
There were other terms which need not now 
be specified. On the 20th August 1893 the 
mokurari patta was executed by Musam- 
mat Lochan Koer and attested by Bindeshri. 
Uma Shankar, however, onthe allegation 
that the compromise had not been carried 
out commenced suit No. 193 of 1894 against 
Musammat Lochan Koer and Bindeshri 
Prosad for the recovery of the properties 
claimed by Musammat Lochan Koer as the 
estate of Jaikaran Lal. The claim was re- 
sisted and Bindeshri in his written statement, 
‘paragraph 41, contended that the plaintiff 
had no right to bring the suit contrary to the 
compromise in the mokurar? patta and kabuliat 
in respect of 8 annas of Mauza Pertappore, that 
the said compromise could not be set aside by 
the Court and that whatever rights the plain- 
tiff Uma Shankar had under twoearlier instru- 
ments became extinct and extinguished by 
virtue of the compromise. : 


This suit was compromised on the 18th 
February 1895. Evidently Musammat 
Lochan was determined that this compromise 
must finally end this family litigation 
and so a petition was presented by 
Uma Shankar in which he admitted all 
the infirmities of his claim and stated 
that he had proposed and the defendants 
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& compromise that the 
mokurart, dated 20th August 1898, of 8 
annas of Mauza. Pertappore, etc., should 
stand good. He accordingly prayed for the 
dismissal of the suit on those terms. 
Petitions were also presented by Musammät 
Lochan Koer and Bindeshri. In conformity 
with these petitions the suit was dismissed 
in the terms of the compromise on the 
10th February 1895. There is, in my 
opinion, no foundation for the contention 
that this decree is inadmissible for want 
of registration. The compromise does nof 
purport to convey release or otherwise denl 
with immoveable property. 

On May 5th, 1906, Musammat Lochan 
Koer died. On the 14th May 1909 the 
present suit was instituted against several 
defendants of whom Upendra Nath Bose 
alone has contested the plaintiff's claim 
before us. He is a purchaser of the 
property. 

The following 
the Trial Judge: 

1. Is the mokurart lease, dated 20th 
Angust 1893, executed by Lochan in favour 
of Uma Shankar binding upon the plaintiff ?. 
Was it executed for any legal necessity? 


issues were framed by 


2. Is ihe plaintiff estopped from 
claiming str possession of the properties: 
in suit ? 


3. Was the plaintiff minor at the time 
the mokurart lease was executed and the 
petition of compromise, dated the 10th 
February, filed in suit No. 193 of 
1894 in the Court of the District Judge, 
Gaya ? i 

4 To what amount of mesne profits, if 
any, is the plaintiff entitled? : 


5. Are the auction sale, dated 21st 
November 1901, at which the defendants 
Nos. 1 and 2 purchased the property in suit 
and the  dar-mokurar? lease, dated 2nd 
December 1908, granted by defendants Nos, 
land 2 to-defendants Nos. 3 and 4, binding on 
the plaintiff ? ui 


6. Is the suit barred by limitation ? 


On the question of minority, 
Subordinate Judge and both the 
of the Division Bench are 
plaintiff and I think this concurrent 
finding of fact should not be disturbed, 
I will, therefore, deal with the case on the’ 


the 
Judges- 
against the 


-worldly purposes. 
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footing that the plaintif was a major at 


the two dates indicated. 


The position then, is this that the 
mokurari lease was executed by Musammat 


Lochan and attested by  Bindeshri who 
was then a major, while Deonath Sahai, 
presumably  Bindeshri's father, also had 


a hand tn the affair for it was at his 
request that one of the witnesses attested 
Musammat Lochan’s execution of the 
document. I agree with the Judges of 
the Division Bench that the mok-rari lease 


on its true construction purports to be 
perpetual and descendible. Why then 
should it not be binding on Bindeshri? 


The form of the issues suggests that this 
must be answered by reference to the 
doctrine of legal necessity, and this idea 
is prominent in the judgments both of 
the Subordinate Judge and of the Judges 
of the Division Bench. But in the 
circumstances of this case, this is not 
the test to be applied. Musammat Lochan, 
it is true, had only a daughter’s interest, 
and so her power of dispcsition was limited 
by the law regulating such dispositions. The 
doctrine of legal necessity would appear to be 
but a particular phase of that law, and the 
more universal test is, whether the purpose 
for which the alienation is made is proper in 
the circumstances of the case. There is, I 
think, sanction for this view to be found in 
the leading case of Collector of Masul?patam v. 
Oavaly Vencata Narratnapah (6), where it was 


. gaid of a Hindu widow that “for religious or 


charitable purposes, or those which are sup- 
posed to conduce to the spiritual welfare of 
her husbard,she has a larger power of disposi- 
tion than that which she possesses for purely 
To support an alienation 
for the last she must show necessity. On 


the other hand, it may be takenasestablished - 


that an alienation by her which would not 
otherwise be legitimate, may become so if made 
with the consent of her husband’s kindred. 
But it surely is not the necessary or logical 
consequence of this latter proposition that in 
the absence of collateral heirs to the husband, 
or on their failure, the fetter on the widow’s 
power of alienation altogether drops. The 
exception in favour of alienation with consent 


(6) 8 M. I. A. 529 at p. 551; 2 W. R. 61 (P.O); 1 
Suth, P. C.J. 476; 1 Sar. P, C. 3 820; 19 E. R. 631. 


INDIAN CASES, 


-purpose 


[1916 


may be due to a ‘presamption of law that 
where {that consent is given the purpose for 
which the alienation-is made must be proper.” 
Similar citations might be multiplied, but it 
will suffice to quote the wordsof Lord Moulton, 
who in delivering the opinion of the Privy 
Council said, “it has always been a feature of ^ 
Hinde Law as administered by this Board to 
attach great weight to the sanction by expec- 
tant reversioners of an alienation as affording . 
evidence that the alienation was under circum- 
stances which rendered it lawful and valid:” 
Bijoy Gopal Mukerji v. Girindra Nath Mukerji 
(7). If Bindeshri consented, we haye the 
consent of an expectant reversioner who has 
actually succeeded to the property on the 
determination of the particular interest. 


There is, 
applying this test 


therefore, every reason for 
of the propriety of 
the transaction. But then the question is, 
Did Bindeshri consent? He certainly 
attested the mokurar? of the 20th August 
1893, but this weuld not conclusively 
establish his consent, for it can be shown 
that his signature was there for some other 
than that of giving consent. 
Bindeshri has given evidence in the case. 
In examination-in-chief the case he made 


was minority and that has not been 
believed. His cross-examination does not 
throw any further light on the point. The 


Subordinate Judge held that the attestation 

did not prove consent to alienation. Mullick, 

J., was of opinion that any presumption of 

consent that might arise from the 

attestation had been rebutted. He does 
not, however, explain how it was rebutted, 

unless he means to rely: on the view he 

expresses that^the suit No. 68 of 1893 

was nota bona fide suit. 


Stephen, J., also held that attestation did 
not validate the transaction because if was 
not necessarily the same as consent and the 
presumption of consent was rebutted by 
Uma Shankar’s bad faith. But the attesta- 
tion does not stand alone. It is followed, 
first, by Bindeshri’s resistance to Uma 
Skankar’s claim in suit No. 193 of 1894 
on the grounds set forth in paragraph 41 of 


(T) 23 Ind. Cas. 162; 41 C. 793 at p. 805; 18 ©. W. 
N. 673, 12 A. L. T. 711; 19 C. L. J. 620; 16 Bom. I, 
R. 425; 16 M. L. T. 68; 27 M. D.J. 123; L L. W. 533; 
(1914) M. W. N. 430 (P. C.). 
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Bindeshri's written statement, in which he 
insists on the compromise referred to in 
the mokurari patta and kabuliat as an answer 
to the claim and avers that Uma Shankar's 
rights became extinct and exti).guished by 
virtue of that compromise. Nor do matters 
rest there, for Bindesbri is party not only 
to the suit No. 193 of 1694 but also to the 
compromise in that suit which affirmed the 
mokurart patta. All this should, in my 
opinion, be accepted as establishing that 
the lease was legitimate, and certainly one 
that it would be wrong to declare invalid 
at tks instance of the present petitioners. 
For even if there be a doubt as to the 
fact or efficacy of the consent as evidenced 
by the attestation, there can be no question 
as to the subsequent consent, and ' ‘Omnis 
ratihabitio relro-trahitur et mandato priori œgui= 
paratur" [Bajrangi Singh v. Manokarnika 
Lakhsh Singh (8).] Much has been said 
about the lack of good faith in the earlier 
suits, but I am not sure that I fally 
understand what was meant. It surely can 
hardly be said that the suit of the 10th of 
September 1866 was brought in bad faith 
merely because in the certificate proceedings 
Gouri Baijnath had failed, and especially 
when it is borne’ in mind that the Court 
of first instance was in Gouri’s favour and 
that the -High Court decision was in some 
measure based on admissions made only 
for the purpose of those proceedings. The 
compromise of that. gave a fresh starting 
‘point. It may or may not have been 
open to successful attack, but having 
regard to the circumstances it was one to 
which the principle enunciated in Khunni 
Lal v. Gobind Krishna Narain (9) (to cite 
one case out of many) was applicable, and 
‘I fail to see how it can give rise to any 
inference that the suit was not brought in 
good faith. Moreover, there is always a danger 
of referring a knowledge of principles now 
known to a time anterior to their establish- 
ment, and though Appovicr v. Rama Subba 
Atyan (10) has made obvious to us that there 

(8) 30 A 1; 17 M. L. J. 605; 9 Bom. L. R. 1848; 12 
C. W. N. 74; 6 C. Ly. 766; 35 I. A. 1 (P. 0.58 M. L. 
T. 15 5 A. b. J, 1. - 

(9) 10 Ind. Gas, 477; 88 I. A. S7; 15 0. W. N. 545; 
S A. L. J. 552; 13 C. L. J. 575; 13 Bom. L. R. 427; 
10 M. L. T. 25; (1911) 1 M. W. N. 432; 21 M. L. J. 
645; 33 A. 356. 

(10) 11 M. I. A. 75;8 W. R. 1 (P. DUET P.C, 
J. 691; ABI P. C. ss 218; 20 E. R.S 
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“ean be à partition of interest without a div 


sion by metes and bounds, this had not been 
conclusively determined on the 11th of Sep- 
tember 1868. So itis quite possible that when 
the suit of 1866 was commenced, the petitioner 


‘may have thought not only that the facts but 


also the Jaw was on his side inasmuch as 
there had been at that time no division by 
metes and bounds. Is there then any reason 
for thinking that there was a lack of good 
faith in Uma Shankar’s suit No. 62 of 1898 
and his expressed determination to sue for 
recovery of properties claimed by Musammat 
Lochan Koeras the estate of Jaikaran Lal? 
In approaching this question it must be 
borne in mind that Uma Shankar conld 
rest his claim on the compromise which 
terminated the litigation of 1866, and that 
was a compromise in support of which, as 
T have already said, it was possible to invoke 
the principle applied in Khunni Lal v. Gobind 
Krishna Narain (9). 

It is true that the mokurari of the 28th 
of August 1898, in which suit No. 62 of 
1893 terminated, contains expressions 
depreciatory of Uma Shankar's claim, but 
ihey must not be taken too seriously. This 
form of exaggeration is not an unfamiliar 
conveyancing device in the mofusscl: it 
takes the place of arelease and is balanced 
by the benefit secured. Itis the price of 


the benefit. And what is true of the 
contents of this mokurart palta is as 
true of the still more depreciatory con- 


fessions which preface or accompany the 
compromise in the suit No. 193 of 
It is as much a part of the qmofussil 
conveyancer's art as the beaver hat or pipe 
of wine was of the special pleader in times 
gone by, and perhaps hardly deserves to 
be taken more seriously as & statement of 
actual fact. It is intended to furnish a 
useful controversial weapon of defence for the 
future rather than to be a correct description 
of any one’s mind apart from the transaction 
in which it is found. 

J, therefore, hold on a consideration of 
all the circumstances that Bindeshri is not 
entitled to impugn the mokurarı patta and 
that it is binding on him. It follows that in 
my opinion the appeal should be allowed and 
the suit dismissed with costs throughout. 


Mook&rJEE, J.— This isan appeal by the 
second defendant, in a suit commenced by the 
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+ plaintiff-respondent for recovery of possession 
:of land, on declaration that an alienation 
.by way of permanent lease, made by -his 
rmother on the 20th August 1893, is not 
-binding upon the estate in his hands as the 
-representative of his maternal grandfather. 
The suit was decreed by the Trial Court. 
-Upon appeal to this Court, Stephen, J., was 
of opinion that the decree of the Subordinate 


„Judge should be reversed and the suit dis- . 


missed. Mullick, J., was of opinion, on the 
-other hand, that the decree of the primary 
:Court be affirmed. Consequently, that decree 
“was confirmed under sub-section 2 of section 
;98 of the Civil Procedure ‘Code, 1908. The 
-second defendant who has thus been defeated 
in both the Courts below has preferred this 
appeal under clause 15 of the Letters Patent. 
. A preliminary point has been raised as 
`. 4o the scope of the question open for examina- 
‘tion in the present appeal. The respondent has 
argued, on the strength of a dictum of 
‘Norman, C. J.,in Nundeeput Mahta v. Urquhart 
- (8), that under clause l5 of the Letters 
;:Patent, an appeal lies only in respect of 
that part of the judgment upon which the 
two Judges differ and that where both the 
‘Judges composing the Division Bench agree 
in their finding on a certain point, the 
Court of Appeal has no power to question 
that finding. Norman, C. J., attributes 
this view to Peacock, C. J., and refers 
to the decision: in Hazara Begum v. 
Khaja Hossein. Ali (11). The judgment of 
‘Peacock, CO. J., however, does not lend any 
‘support to the conclusion of Norman, C. J.; 
Peacock C. J., merely ruled that where the 
‘contention before a Division Bench has 
wxeference to a single point only, whereon the 
Judges differ, it is not open to the parties 
in an appeal under clause 15 of the Letters 
Pateut to raise before the Appellate Court 
‘other points not raised before the Division 
Bench.. We have, on the other hand, the 
opinion of Couch, C. J., clearly indicated in 
Maharanee Heeranath Kooer v. Burm Narain 
Singh (4), that the point on which the Judges 
‘of the Division Bench have agreed is open for 
consideration in the appeal under the Letters 
Patent, though it was added that “on 
g question of fact we think we ought to be 
guided by the rule of the Privy Council 
where there have been the decisions of two 


` (11) 12 W, R. 498, 
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Courts to the same effect." Indeed, it is 
reasonably clear from the terms of clause 
15 of the Letters Patent, that the appeal is 
allowed, not against what is called judgment 
under the Code of Civil Procedure, but 
against what corresponds to a decree or an. 
order. That clause allows an appeal from 
the judgment not being a sentence or order 
passed or made in any criminal trial. The 
term "judgment" here means not the state- 
ment given by the Judge of the grounds 
of his decree or order, but the 
sentence of the law pronounced by the Court 
upon the matter contained in the record 
(Co. Litt." 39a, 168a; 3 Blackstone’s Com- 
mentaries, 395). A judgment, then, is the 
decision or sentence of the law given by 
a Court of Justice as the result of proceed- 
ings instituted therein for the redress of an 
injury or, as has been quaintly expressed, 
judgment is the determination and result of 
law. This is clear from paragraph 23 of the 
Despatch from Sir Charles Wood which 
accompanied the first Letters Patent. The 
appeal must, consequently, be deemed to have 
been preferred against the decree and all 
the points necessary to be investigated for the 
determination of the question of the correct- 
ness of that decree are open for con- 
sideration, although the Court as a Court 
of Appeal would be slow to take, upon a 
question of fact, a view contrary to the 
concurrent opinion of the trial Judge and 
of the two Judges of the Division Bench. 
The following genealogical table will serve 
to elucidate the relative situation of the 
parties in the different stages of this protract- 


ed controversy between them. 
MAHADEO. 


Jaikaran. Dayanath, 
Died 16th Dec. 1865, 
Widow Jasoda Koer 


Died 26th Dec. 1873, . 





` ¿Gouri Baijnath 
Lochan Koer Died 9th Aug. 1583, 
` Died 5th May 1906, 
- Married Deonath Sahay 

Died 2nd May 1906, 

Uma Shankar 

Born 8th Aug. 1870. 

Assignor of Defendant. - 


' Bindeshri Prosad, Plaintiff 


The property now in dispute admittedly 
belonged to Jaikaran; on his death, it passed 
to his widow Jasoda Koer, and, on the 
death of the latter, it devolyed on 
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Lochan Koer. On the 20th August 


1893, Lochan Koer granted a ‘permanent 
lease of the property to Uma Shankar. The 
deed was witnessed by her son Bindeshri 
Prosad and also by a Pleader, Babu Suryya 
‘Kumar, who attested at the request of her 
husband Babu Deonath Sahai. Lochan Koer 
died on the 5th May 1906, and on the 14th 
May 19023 Bindeshri Prosad instituted the 
present suitfor recovery of possession of the 


villages upon declaration that the lease. 


was not binding upon the estate of his 
maternal grandfather, which, upon the death 
of his mother, had devolved upon him as 
reversionary heir. 'The second defendant, 
who had purchased the lease-hold interest in 
execution ofa mortgage decree against Uma 
Shankar; resisted the claim on the ground 
that the lease was for a lawful purpose, that 
its propriety was  unquestionable though 
made by a Hindu female heir with a qualified 
power of alienation, and that it was operative 


against the inheritance in the hands of the - 


reversionary heir. For the determination of 
the question thus raised, the circumstances 
antecedent to the grant of the lease must be 
carefully scrutinised, and for this purpose, 
the narrative of events requires to be carried 
back to the point of time when Jaikaran died 
on the 15th December 1865. : 


Immediately on the death of Jaikaran, dis- 
putes broke out in the family, as to whether 
Jaikaran had died joint with or separate 
from Deonath. Jasoda Koer, the widow of 
the deceased, and Gouri Baijnath, his nephew, 
applied on the 8th and 9th January 1866, 
respectively, for a certificate under Act 
XXVII of 1860- for the collection of debts 
due to the deceased. On the 7th April 1866, 
the District Judge of Gaya dismissed the 
application of the widow and granted a 
certificate to the nephew, who also obtained 
an order for possession in his favour under 
Act XIX of 1841. The widow appealed to 
this Court, and on the 4th August 1866 
obtained & reversal of the order of the 
District Judge adverse to her. The elaborate 
judgment of this Court pronounced on that 
occasion [Musammat Joscda  Koomwur v. 
Gourie Byjonath Sokae Singh (5)] affords 
convincing proof that there was a 
substantial matter in controversy between 
the parties. This need not ‘cause any 
surprise, if we remember that what con- 
stitutes partition of joint properties held by 
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an undivided Mitakshara family was at that 
time a matter of doubt and uncertainty, 
which was settled by the now classical judg- 
mentof Lord Westbury in Appovier v. Rama 
Subba Aiyan (10) pronounced on the 17th 
November 1866, and,'by still later decisions 
of the Judicial Committee in Rajah NSuranent 
Vankata Gopala Narasimha Row Bahadoor v, 
Rajah Suraneni Lakshma Venkama Row (12); 
Doorga Pershad v. Kundun Koowar (18) ; Ram 
Pershad Singh v. Lakhpati (14); Balkishen Das 
v. Ram Narain Sahu (15) and Parbati v. Nau- 
nihal Singh (16). The nephew thus defeated 
could hardly be expected to remain 
satisfied with the result of the preliminary 
skirmish, and, as might have been antici- 
pated, instituted a regular suit against 
Jasoda  Koer for reccvery of possession 
of the estate of Jaikaran on the 10th 
September 1866 on the allegation of title by 
survivorship. What might thus have proved 
a protracted litigation, ruinous to the family, 
was brought to a speedy termination by the 
intervention of friends, relatives and legal 
advisers of the parties. Terms of settlement 
were arranged, and in order that they might 
be operative after the death of Jasoda Koer, 
Lochan Koer was added as a party defend- 
ant to the suit, and it was indeed her father- 
in-law RaghubarDayal who took a prominent 
part in the settlement of the dispute. It is 
not uecessary for our present purpose to set 
out in detail the terms of the settlement or 
to examine how far they were reasonable. 
Their general effect was that Jasoda Koer 
would get possession of all the moveable and 
immoveable properties, while Gouri Baijnath 
was to receivean annuity of Rs. 4,000a 
year. Immoveable properties which yielded 
a net profit of Rs. 10,000a year and re- 
presented one-third of the estate, were to 
vest absolutely in Lochan Koer, free of 
encumbrances, but subject to the life-interest 
of Jasoda Koer; the remainder of the estate 
would devolve upon Gouri Baijnath upon the 
death of Jasoda Koer. On the 11th Decem- 

(12) 13 M. I. A. 118; 3 B, L. R. 41 12 W. R. 40 
(P. C); 2 Suth, P. C. J. 265; 2 Sar. P. C. J. 496; 20 
E. R. 494. 

(13) 11. A. 55; 18 B. L. R. 235; 21 W. R. 214. 

(14) 30 r. A. 1; 30 C. 231; "7 C. W.N. 162; 5 Bom, 
L. R. 103 (P. C.). 

(15) 80 I. A. 139; 30 C. 738; 7 C. W. N. 578; 5 Bom. 
L. R. 461 (P. ©.). 

(16) 3 Ind. Cas. 195; 36 I. A. 71; 81 A. 412; 6 A. L. 


J, 597; 5 M. L, T. 427; 18 C. W. N. 988; 10 C. L. J. 
121 (P. C.); 11 Bom. L. R. 878; 19 M. L. J. 517. 
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.ber 1866, mutual.deeds were executed with 
a view to give effect to this family arrange- 
“ment, and petitions of compromise were 
presented to the Court; a decree by consent 
of parties was ultimately made on the 25th 
March 1867. There are indications on the 
-record thatthe terms ‘of this compromise 
were carried out by both the parties at least 
for some years. But on the death of Jasoda 
"Koer on the 26th December 1873, disputes 
broke out again between the two branches 
of the family, and on-the 5th January 1874 
Lochan Koer applied for a certificate under 
Act XXVIT of 1860 for the collection of debts 
cf the estate of her father. The application 
was opposed by Gouri Baijnath, but was 
granted onthe 12th Febraary 1874 by the 
District Judge, and his order was confrmed 
on appeal to this Court on the i5th May 
1874; Gouree Byjnath v. Lochan Koer (17). 
The result was that Lochan Koer retained 
possession of the estate of her father 
contrary to the terms of the family settle- 
ment of 1867. Gouri Baijnath, who is 
said by his son to have thereafter led a 
life of depravity and extravagance, died 
on the 9th August 1883, leaving as his sole 
heran infant son, Uma Shankar, at that time 
a boy of thirteen years. In 1893 Uma Shankar, 
after attainment of his majority, instituted 
a suit against Lochan Koer for recovery of a 
house which had been sold in execution 
of a decree against his father and had 
been purchased by her in the name of 
one Mir Enayet Hossain. Uma Shankar 
also threatened at the same time to insti- 
tute another suit against Lochan Koer for 
recovery of. the estate of Jaikaran on the 
basis of the family settlement of 1867, 
Proposals for compromise were set on foot; 
and it was during the pendency of the 
suit for recovery of tbe house that Lochan 
Koer, on the 20th August 1593, granted 
to Uma Shankar the perpetual lease now 
in controversy, and the lease and its 
counterpart state explicitly that asa con- 
sideration for the grant of the lease, the lessee 
‘undertook to withdraw the suit already 
instituted and. to refrain from the 
institution of groundless suits. On the 
13th November 1898, Uma Shankar with- 
drew from the suit for.[recovery of the 


. (17) 22 W. R 102 
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house, which was accordingly dismissed. 


The compromise, however, was of very 
brief duration, for on the 6th August 
1994 Uma Shankar instituted a suit 


against Lochan Koer and her son Bindeshri 
Prosad for recovery of possession of the- 
estate of Jaikaran, Lochan Koer and 
Bindeshri Prosad filed separate written 
statements on the 9th and 10th September 
1894 in which they repudiated the settle- 
ment of 1867, and relied on the 
perpetual lease as a complete extinction 
of the prior rights of Uma Shankar. This 
suit also was amicably settled, and on the 
18th February 1895, it was dismissed in 
the terms of the petition of compromise 
filed by Uma Shankar, Lochan Koer and 
Bindeshri Prosad. Uma Shankar relinquished 
all his claims to the estate of Jaikaran, 
and Bindeshri declared that he neither 
had nor would ever put forth, directly 
or indirectly, any claim to the properties 


included in the perpetual lease granted’ 
by his mother to Uma Shankar. This 
assurance proved as illusory as similar 


promises by other members of the family on. 
previous occasions. Lochan Koer died on the 
5th May 1906, and Bindeshari Prosad on 


the 14th May 1909 instituted the present 
suit for declaration that the perpetual 
lease was not operative after the death 


of his mother and did not bind the estate of 
his maternal grandfather’ which” had: 
devolved upon him as reversionary heir. 
From the facts narrated, it would appear 
at first sight that no claim could ‘be more ^ 
hopeless than an endeavour by a person 
to challenge a deed, created in settlement: 
of a family dispute, attested by the 
claimant at the time of execution and 
solemnly affirmed by him subsequently in 
a Court of Justice. The ‘rial ' Court, 
however, held that the plaintiff was entitled > 
to succeed, as the deed, executed as it 
was by a Hindu daughter in possession of 
the estate of her father, could be sup- 
ported only on proof of legal- necessity. 
That decree has been affirmed by this 
Court. The Judges of the Division Bench ` 
were agreed -that. there was no legal 
necessity for the lease, but they differed 
upon the question, whether the act of the: 
plaintiff in the suit of 1894 disentitled - 
him to all relief. Upon the . best con- 
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sideration, .I have been able to give to the 
case, I have been driven to the conclusion 
that the course this litigation has taken 
has resulted in a failure of justice and 
that the relative „rights of the parties 
have not been examined from the true 
standpoint. $ . 
The test in cases of this description, 
where a deed by a limited, owner with 
''qualified powers of alienation is called 
in question, is whether the purpose 
for which the alienation was made was 
proper or legitimate. This is clear from the 
judgment of Turner, L. J., in Collector of 
M asulipatam v. Cavaly Vencata Narrainapah(6): 
“it is admitted on all hands that if there 
be collateral heirs of the husband, the 
widow cannot of her own will alien the 
property, except for special purposes. For religi- 
ous or charitable purposes, or those which 
are supposed to conduce to the spiriteal 
welfare of her husband, she has a larger 
power of disposition than that which she 
possesses for purely worldly purposes. To 
support an alienation for the last she must show 
necessity. On the other hand, it may be 
taken as established that an alienation 
by her, which would not otherwise be 
legitimate, may become so, if made with 
the consent of her husband's kindred. 
But itsurely is not the necessary or logical 


consequence of this latter proposition that - 


in the absence of collateral heirs to the 
husband or on their failure, the fetter 
on the widow’s power of alienation altogether 
drops. , The exception in favour of alienation 
with consent may be due to a presumpticn 
of law that where that consent is given, 
‘the purpose for which the alienation is made 
must be proper." Whether the particular 
purpose is proper or not must depend on 
the circumstances of the case; but it is 
plain that. necessity is only one of the tests 
of propriety.. This is clear from the observa- 
tion of Sir James Colvile in Raj Lukhee Dabea 
v. Gokool Chunder Ohowdhry (18) that the con- 
currence of the members of the family suffices 
| to raisé a presumption that the transaction 
wasa fair one and one justified by Hindu 
Law, "of Lord “Davey in Sham Sundar Lal 
|o v. Achhan. -Kunwar -:(19) -that the con- 


R. 549. 
P. C. J. 417. 
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x 2 Suth. P. C. J. 276; 2 Sar. P. C. J. 518; 20 E. 


(19) 25 I. 4,183; 21 A. 71; 2 C. W. N. 729; 7- Sar. 
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currence of the kindred raises a presumption 
that the transaction was a fair one or one 
justified by Hindu Law, and of Lord Moulton 
in Bijoy Gopal Mukerji v. Girindra Nath Muker - 
jee (7) that the sanetion by expectant rever- 
sioners of an alienation of property by a Hindu 
woman affords evidence that the alienation 
was made under circumstances which render- 
ed it lawful and valid. The same result 
would be attained, if the expression "legal 
necessity” had not had impressed upon it a 
narrow sense and had not become generally 
associated with eases where there is actual 
pressure on the estate or danger thereto to 
be averted. Tested in the light of the broad 
principle that the validity of the transaction 
impeached depends upon the answer to the 
question, whether it was proper, fair and 
justified by Hindu Law, what is the posi-' 
tion of the parties here? The lease' was: 
granted in settlement of a lorg-standing 
feud whick had harassed the members of 
the family for more than one generation 
and seemed at the time ready to be revived 
on every possible occasion. It is unques- 
tionable that the litigations of 1866 and 
1867 had their origin in substantial disputes 
between the two branches of the family 
and it is equally undeniable that the settle- 
ment of -1867 was perfectly bona fide. To 
1873, on the death of Jasoda Koer, the dis- 
pute was revived, and the former settlement, 
which had been accepted by Lochan Koer; 
was repudiated by ker. Her cousin, Gouri 
Baijnath, had consequently, prima facie, a 
‘good ground of complaint against her, and 
it is not a matter for surprise that his son 
Uma Shankar should, in 1893, have en. 
deavoured to assert his rights under the settle- 
ment of 1867. Can it then be reasonably 
maintained that a perpetual lease, granted 
to secure a compromise of such a dispute; 
-lacks that element of fairness and propriety, 
which is essential for its justification as an 
operative act by a limited owner under the 
Hindu Law? A desperate attempt has been 
made by the plaintiff to establish that no 
substantial dispute existed between the two 
‘branches of the family at any stage, that 
the claim of Gouri Baijnath and his son was 
wholly unfounded and that there was: no 
“real controversy either in. 1867 or in: 1893 
.whieh stood iri. need of settlement for the 
benefit and protection of the. estate oF-Jai- 
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karan. In support of this view, reference 
has been made to recitals by Uma Shankar, 
that he had no shadow of a claim to the 
estate of Jaikaran. No real weight, in my 
opinion, should be attached to statements of 
this description. We may usefully call to 
mind the familiar words of Knight Bruce, 
L. J., in Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree (20), that the 
deeds and contracts of the people of this 
country must be liberally construed ;. the 
form of expression, the literal sense, is not 
to be so much regarded as the real meaning 
of the parties which the transaction dis- 
closes. To the same effect is the observation 
of Lord Macnaghten in Achal Ram v. 
Kazim Husain Khan (21), where the 
draftsman had introduced in the recitals an 
obviously untrue statement, probably under 


the notion that it might impart some 
additional solemnity to the instrument. 
These exhibitions of the art of the 


conveyancer, whether medieval or modern, 
cannot be permitted to mislead the Court. 
If Lochan Koer and her advisers had 
taken seriously the allegation that Uma 
Shankar had not the vestige of a claim 
to the estate of her father, it is inconceivable 


that she should have parted with a 
valuable property in his . favour. We 
know, from the antecedent history of 


the family, that there "had been serious 
disputes between the parties and whatever 
recitals might have been inserted in the 
deeds, whatever price Uma Shankar might 
have paid in the way of untrue conciliatory 
admissions, with a view to- secure the 
compromise, the fact is incontrovertible 
that there was a ,substantial dispute 
between the parties which was settled by 
the grant of the lease. A settlement of 
a disputed or doubtful claim, effected in 
this manner, is clearly a valid and binding 
arrangement which the parties thereto are 


not permitted to deny, ignore or resile 
from, .on principles explained by the 
Judicial Committee in. a long series of 


cases: Rajunder Narain Rae v. Bijat Govind 
Singh (22); Maharajah Hetnarain Singh v. 


(20) 6 M. I. A, 398; 18 W. R. 81n; Sevestre 253n; 2 
Süh. P. O. J, 29; 1 Sax. P. C. J. 552; 19 E. R. 147. 

(21) 321. A. 113; 27 A. 271; 9 C. W. N. 477; 15 M. 
L. J. 197 (P. 0); 8 O. C. 156, E 

(22) 2 M. I. A. 181 at p. 249; 1 Moo. P. C. 117; 1 
Sar, P, C, J. 175; 12 E. R. 757; 18 E, R, 269. 
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Baboo Modnarain Singh (23); Sri Gajapathe 
Radhika Patta ‘Maha Devi Garu v. Sri 
Gajapathi Nilamani Patta Maha Devi Garu 
(24); Mantappa  Nadgowda vw. Baswuntrao 
Nadgowda (25); Greender Ohunder (those v. 
Troyluckho Nath Ghose (26); Muhammad 
Imam Ali Khan v. Husain Khan (27). 
As Lord Kingsdown said in Trigge v. 
Lavallee (23), a compromise is an agreement 
to put an end to disputes and to terminate 
or avoid litigation, and in such cases, the 
consideration which each party receives is 
the settlement of the dispute; the real cons - 
sideration is, not the sacrifice of a right, 
but the abandonment of a claim. To the 
same effect is the statement of Turner, 
L. J., in Lucy’s case (29), that it is 
sufficient if the parties bona fide consider 
that there is a question to be decided 
between them, for otherwise no com- 
promise will be good if it ultimately 
turned out that there was no doubt upon 
the point which was made the subject of 
Callisher v. Bischofsheim (30) 


compromise: 

approved in Miles v. Newzealand Alford 
Estate Oo. (31) Helan Dasi v. Durga 
Das Mundal (32); Birbhadra Rath v. 


Kalapataru Panda (33) and Satya Kumar 
Banerji v. Satya Kirpal Banerji (34'. It may 
further be pointed out, as explained in 
Williams v. Williams (35), that a family 
arrangement may be upheld, although there 
are no rights actually in dispute at the time 
of making it, and the Courts would not be 
disposed to scan with much nicety the quan- 
tum of consideration; this principle is appli- 


(28) 7 M. I. A. 811, 8 W. R. 51 (P. C); 1 Suth, P. 
Q. J. 355; 1 Sar. P. C. J. 678; 19 E. R. 326. 

(24) 18 M. I. A. 497 at p. 512; 6 B. L. R. 202; 14 
W. R. 33 (P. C.): 2Suth. P. C. J. 365; 2 Sar. P. C. J. 
601; 20 E. R. 637. 

(25) 14 M. I. A. 24 at p. 36: 15 W. R. 83 (P. C.); 2 
Suth. P. C. J. 407; 2 Sar. P. C. J. 648; 20 E. R. 695. 

: (26) 21 I. A. 85; 20 C. 373. 

(27) 25 T. A. 161; 26 C. 81; 2 C. W. N. 787. 

(28) (1862) 15 Moo. P. C. 270 at p. 202; 1 N. R. 
454; 9 Jur. (N. s.) 261; 8 D. T. 154; 11 W.R. 404; 137 
R. R. 61. d 

(29) (1853) 4 Do G. M. & G.-356; 22 L. J. Ch. 782; 
17 Jur. 1143; 43 F. R. 545; 102 R. R. 163. 

(30) (1870) 5 Q. B. 449; 39 L. J. Q. B. 151; 18 W. R. 
1127. 

(81) (1886) 32 Oh. D. 266; 55 L. J. Oh. 501; 
TT. 582; 84 W. R. 669. 
~ (82) 4 C. L. J. 3:8. 

(88) ) C. L. J. 888 at p. 405. | 

(84).3 Ind. Cas: 247; 10 C. L; J. 503. - 

(85) (1867) 2 Ch. App. 294; 36 L. J. Ch: 419; 16 
L. T, 42; 15 W. R. 687. 
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cable not merely to cases where arrangements 
are made between the members of a family 
for the preservation of its peace, but also to 
cases where arrangements are, made between 
them for the preservationof its property: Persse 
v. Persse (36). We are not now concerned with 
the question, when and how a family arrange- 
ment may be set aside on the ground of 
mistake, inequality of position; undue in- 
fluence, coercion, fraud or other similar 
ground, for no such vitiating factor is 
alleged or proved in this case. Con- 
Sequentiy, the decision in Gordon v. 
Gordon (87) and other cases of the same 
class [Lawton v. Campion (38); Bentley v. 
Mackay (39); Moxon v. Payne (40); Fane 
y. Fane (41)], on which much stress was laid 
by the respondents, have no application. 
“There is no room for doubt that, to use the 
language of Lord Westbury in Diron v. 
Evans (42), there was here an honest settle- 
ment of an existing dispute, which, if not 
manifestly uléra vires of the parties, is one 
that a Court of Justice ought to respect and 
ought not to permit to be questioned. The 
question thus arises, whether the validity of 
the family settlement is affected by the 
circumstance that the grantor of the lease 
was a limited owner in possession with 
qualified powers.of alienation. .The answer 
must be in the negative in. view of the decision 
of the Judicial Committee in Khunni Lal v. 
Gobind Krishna Narain (9). There, a Hindu 
became a' convert to Islam. “His son, who 
was a Hindu, predeceased him.’ On his death, 
there was litigation as to the succession 
between his son's daughters and his daugh- 
ter's son. The parties compromised . the 
dispute and took the estate in 
shares. The daughter's son then attacked 
the compromise ina suit; it was ruled that 
the compromise was in the nature of a family 


(86) (1840) 7 Cl. & Fin. 279; 4 Jur, 858; West, 110; 
7%. R. 1078; 51 R. R. 22. 

(87) (1821) 3 Swans. 4^0; 19 R. R. 230; 36 E. R. 910. 

(38) (1864) 18 Beav. 87; 23 L. J. Ch. 605; 18 Jur. 
88; 2 W. R. 209; 52 E. R. 35; 23 L. T. (o. s.) 201; 104 
R. R.3878. . > : . 

(89) 11862) 31-Beav. 143; 64 E ^R. 1092; 135 R.R. 
185, affirmed on app. 4: De G. F. & J. 279; 10 W. R. 
878; 45 E. R. 1101. - ES 

(40) (1878) 8 Ch. App. 881; 43 L. J. Ch. 240. 

- (419.11875) - 20 Eq. 699. . 
(42) (1872) 5 H. L. 606 ab.p.-618; 20.L, J, Ch. 139 
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settlement and was operative. As Lord 
Moulton said in Hiran Bibi v. Sohan Bibi (13) 
a compromise of this character is, in no sense 
of the word, an alienation by a limited 
owner of the family property, but is a family 
settlement in which each party takes a share 
of the family property by virtue of .the in- 
dependent title which is, to that extent and 
by way of compromise, admitted by the other 
parties, [Tarinee Churn Gangooly v. Watson & 
Co. (44); Mohendra Nath Biswas v. Shamsun- 
nessa Khatun (45); Gur Nanak Prashad v. Jat 
Narain Lal (46); Bihari Lal v. Daud Husain 
(47); Subbammal v. Avudaiyammal (48); 
Bhogarajw Venkatarama Jagiraju v. Adapalli 
Seshayya (49).] The view cannot be gdefend- 
ed on principle that & qualified owner, like a 
Hindu widow, daughter or mother, is bound 
at her peril to pursue a litigation in respect 
of the estate in her hands unremittingly to 
the ultimate Court of Appeal, and that she 
cannot bona -fide effect a -settlement of the 
matter in controversy, even though such 
compromise be in the best interests of the 
estate. There is-thus no room for reasonable 
doubt that the permanent lease granted - by 
‘Lochan Koer was binding upon the inherit- 
ance. : 


> We-are fortified in this view by the 
significant circumstance that it met with the 
approval of the then next reversioner, who 
was no other than the present plaintiff, 
Reference may in this connection be made to 


‘the observations of Turner, L. J., in Collector 


of Masulipatam v. Cavaly Vencata Narainapah 
(6), of Sir James Colvile in Raj Lukhee 
Debea v. Gokool Chunder Ohowdhry (18) and 
‘of Lord Davey in Sham Sundar Lal v. 


found quoted in the judgment. of the 
Full Bench in Debt Prosad Chowdhury v. 
Golap Bhagat (50), to show that the 
concurrence of the reversioner raises a 


(43) 24 1nd. Cas. 809; 18 C. W. N. 929; 27 M. L. J. 

149; 1 L. W. 648 (P. C.). 

(44) 12 W. R. 413; 3 B.L. R. A. C. 497. 
(45) 27 Ind. Cas. 954; 21 C. L. J. 197; 19 C. W. N. 
1280. PE 
46) 14 Ind. Cas. 814; 34 A. 385; 9 A. L. J, 875. 

o) 18 Ind. Cas. 721; 35 A. 240; 11 A. L. J. 352, 

. (48) 30 M. 3. - : 
(49) 12 Ind. Cas. 123; 10 M.L. T. 179; 35 M, 560. 
(60) 19-Tnd. Cas, 273; 17. C. W. N. 70l; 40 C. 721; 

17 C. L. J. 499. VOR ` S 
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presumption that the alienation is made 
for. a proper purpose. [See -also the 
observation of Lord Moulton in Bijoy Gopal 
Mukerji v. Girindra Nath Mukerjee (7) 
and of Sir Andrew Scoble in Bajrangi 
‘Singh v. Manokarnika Bakhsh Singh (8).5 
Reliance need not be placed on the circum- 
stance that the plaintiff attested the document, 
for as pointed out by the Judicial Committee 
in Raj Lukhee Dabea v. Gokoot Chunder 
Chowdhry (18) and Hari Kishen Bhagat v. 
Kashi Parshad Singh(51) mere attestation of a 
deed does not necessarily import consent to an 
alienation effected thereby, nor even a know- 
ledge of the contents thereof. But, in the 
present case, we have something more sub- 
stantial and less equivocal embodied in the 
petition of the plaintiff, dated the 10th 
February 1895,which was incorporated in the 
decree of the 18th February 1895; we have 
also his deliberate assertion in his written 
statement in that suit. The maxim here 


applies that a subsequent ratification 
has a retrospective effect and is equi- 
valent to a prior command; omnis rati- 


habitio retro trahitur et mandato priori œqùi- 
paratur [Co. Litt. 207-a; Fleckner v. The 
Bank of the United States (52)]. A futile 
‘effort has been made to escape from this 
position by the argument that the plaintiff 
-was at thé time an infant, that his petition 
-was in essence a transfer of a spes successiones 
-by a reversioner and consequently inoperative 
inlaw [Sham Sundar Lal v. Achhan Kunwar 
(19); Brindaban Chunder Shaha v. Sureshwar 
Shaha Pramanik (53); Muthuveeru Mudaliar 
v. Vythilinga Mudaliar (54)] and that in 
any event, the petition was inadmissible 


because it was not registered. [ Pranal 
Anni v. Lakshmi Anni (55); Bindesari 
Naik v. Ganga Saran Sahu (56); Abdul 


Saheb Gandigiwad v. Mallikarjunappa Shiva- 
murteya (57).] This contention is entirely 


(51) 27 Ind. Cas. 074; 17 M. L. I 115; 19 C. W. N. 
370; 13 A. L. J. 223; 2 L. W. 219; 28 M. L. J. 905; 17 
Yom. L. R. 426; (1916) M. W. N. 511; 42 C. 876; 42 I. 
A. 64; 21 C. L. J. 225. 

(52) 8 Wheaton 363338; 6 Law. Ed. 631. 

(53) 8 Ind. Cas. 178; 10 C. L. J. 263 at p. 267. 

(54) 3 Ind. Cas. 476; 5 M. L. T. 122; 19 M. L. J. 88; 
32 M. 2060. - 

55) 26 I. A. 101; 22 M. 508; 8 C. W, N. 485; 9 M. 
L. J. 147. | - 

(56) 25 Í. A. 9; 20 A. 171; 20. W.N. 129; 7 Sar. 

P. O. J. 273. 
"(57).22 Ind. Cas. 292; 16 Bom. L. R.1142 38 B. 


224. 


baseless; the ple& of minority has been reject- 
ed as untrue by all the Judges; and the 
petition does not, either in form or in 
substance, effect a transfer of an interest’ 
in immoveable property, vested or contingent, 
present or future; but it does record the 
approval of the transaction by the reversion- 
ary heir and thus affords cogent evidence 
of its propriety. From every possible point 
of view, consequently, the lease proves unas- 
sailable. g : 


The result is that in concurrence with 
the Chief Justice I hold that this appeal 
must be allowed and the .suit dismissed 
with costs in all the Courts. 


Hornwwoop, J.—It is unnecessary for 
me to add anything to the judgments just 
delivered with which I am in. ful 
agreement. 


Appeal allowed; Suit dismissed, 


MADRAS HIGH COURT. 
Letters PATENT ÁPPEAL No. 165 or 1913. 
December 2, 1915. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. : 
ALAGAMUTHU PILLAIL—DEGHREE-HOLDER 
——APPELLANT 
versus . 
DEVASAGAYA FERNANDEZ-—DErEND- 
ANT — RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), ss. 
25, 27—Order in execution passed by Small Cause 
Court, whether appealable—Revision—Batta memo- 
randum, whether a step-in-aid of execution. 

An appeal against an order in execution passed by 
a Small Cause Court is barred by section 27 of the 
Provincial Small Cause Courts Act but under section 
25 of the Act a revision petition lies to a High Court 
against such an order. [p. 485, col. 2.] 


Veevamathari v. Subramaniar Iyer, 12 Ind. Cas. 959; 
(1911) 2 M. W. N. 585, distinguished. 

Lakshminarasinhacharyulu v.  Lakshmamma, 12 
Ind. Cas. 169; 11 M. L. T, 380, referred to. 


. .& balta memorandum which mentions that it is 


paid for notice to issue to the judgment-debtor under 
section 248 of the old Civil Procedure Code, is 
an application to take a step-in-aid of execution and 
saves limitation. [p. 485, col. 2.]- 
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M 319;'Yala Subramania Pillai v. Sankara Subbu 
Naidu, 7 Ind. Cas. 859; 8 M. L. T. 235, (1910) M. 
W.N. ^18, followed. 


Appeal under clause 15 of the Letters 
Patent against the order of the Hon’ble 
Mr. Justice Spencer, in Civil Revision Peti- 
tion’ No. 710 of 1911,.preferred to -the 
High Court against the order of the Court 
of the Snbordinate Judge of Tuticorin, in 
Execution Petition No. 459 of 1911 (in 
Small Cause Snit No. 710 of 1904). 

FACTS.—The plaintiff, one Alagamuthu 
Pillai, obtained against the defendant a decree 
for Rs. 250 in the Small Cause side of the 
Subordinate Court, Tinnevelly. He applied 
for execution of that decree. A notice was 
ordered to issue to the judgment-debtor under 
section 248 of the Code of Civil Procedure, 
1882; batta was paid but no notice was 
actually served upon the judgment-debtor 
and the application was consigned to the 
record. Upon a second application for exe- 
cution being made, the Court dismissed it as- 
being more than three years from the date of 
the decree. A petition for revision of the 
order was rejected by the High Court, upon 
which this Letters Patent Appeal was filed. 

Mr. P. R. .Narayanaswami Atyar, for the 
Appellant.— Orders in execution made in 
Small Cause Suits are not appealable and 
only a revision petition to the High Court 
lies under section 25 of Act IX of 1887. 

The balta memorandum for the notice under 
section 248 of the Code of Civil Procedure 
isan application to take a step-in-aid of 
execution. 

JUDGMENT.— The. learned Judge has 
relied on the decision found in the unautho- 
rised report in Veeramathart v. Subramania 
Iyer (1) in support of his view that an appeal 
Jay to the District Court against the order of 
the Small Cause Court in execution and 
that hence no revision petition lay to this 
Court. That case is reported as a decision 
given in Appeal against Order No. 5 of 1911, 
but that reference isa clear mistake for 
Civil Miscellaneous Second Appeal No. 5 
‘of 1911. That decision follows an earlier 
decision in Lakskminarasimhacharyulu 
Lakshmamma (2). This earlier case decided 
thatan appeal lies against an order passed 
on an application under section 310A of the 


(1) 12 Ind. Cas. 959; (1911) 2 M. W. N. 585; 
(2) 12 Ind Cas 169; 11 M, LT, 380. 


v. ` 


sale of immoyeable property in execution. 
The case “inaccurately reported as Veeruma- 
thari v. Subramania Iyer (1) was a case 
where in execution of a Small Cause decree, 
(transferted - to. the original side. for ‘execn- 
tion);. "jBimavegble property. yas sold” and 
an. application. ` “was made. under section 810A 
of the: Civil” Procedure Code to .set.it 
aside. The learned Judges held that an 
appeal lay against an order passed on such 
an application but that a second appeal 
did not lie. That case has, therefore, no 
application. In the: present ease the order 
in execution was passed by the Small Cause 
Court on its Small Cause side and section 
27 of the Provincial Small Cause Courts 
Act clearly barred an appeal against 
such an order -and hence a - revision 
petition lay under section 25- to this 
Court. : 
On the merits we shall follow ndhi 
valu Naidu v. Srinivasalu Naidu (3) and 
Vala Subramania Pillai v.” Sankara Subbu 
Naidu (4). Holding, therefore, that' the 
batia. memorandum, ‘which mentions . that 
it if paid for notice to issue to thé judgment: 
debtor under section 248 of the Civil 
Procedure ‘Code, is an application to take 
a step-in-aid of execution, we decide that 
tbe, execution application is not barred 
by limitation and we grant the prayer 
of the execution application, reversing the 
order of the Subordinate Judge with costs 
payable by tbe respondent to petitioner 
throughout. 

Petition allowed; Application granted. 


(3) 28 M. 399. 
(4) 7 Ind. Cas. 859; (1910) M: W. N. 718; 8 M. L. T. 
235. 


PUNJAB CHIEF COURT. 
Seconp Civiu Apprat No. 689 or 1912. 
April 12, 1915. 

Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

GOKAL CHAND - DEFENDANT— 

APPELLANT 
versus 
. NIADAR MAL-—PLAINTIFF, AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), s. 28, Sch. I, scope 


486 S 


POTHI NAICKEN V. NAGAMA NAICKER, 


of—8Sale, cancellation of— Previous suit.by defendant 
dismissed as- time-barred Subsequent suit, whether 


barred. by.x68 judicata. 

. The first Schedule to the Limitation Act only 
provides periods of limitatiou within which suits must 
be. JTrought. It does. not provide any period for 


defences. 
- ‘The plaintiff bought a house sold by a Receiver in 


drder to clear off certain debts and got possession of 
it.with the exception of 72 Lothris. The defendant 
sued for the cancellation ‘of the sale but the suit was 
dismissed as time-barred. ' The plaintiff, then, sued 
to get possession of the.kothris: 

Held, (1) that the decision in the previous suit could 
not be regarded as res judicata and the defendant 
was not precluded from impeaching the sale; 


(2) that the defence: Avas nob time- barred under 
ScheduleI to the Limitation Act, nor under section 
28,ns the defendant had been in possession of the 
subject- matter of the suit. ' 


Second appeal from -the decree of the 
Divisional Judge,.’ Ambala Hirn. dated 
the 6th February 1912. es 

Mr. Sundar Das, for the Appellant ati 

. Rai Bahadur Pandit Sheo mM for the 
Respondent.. SI : 


“JUDGMENT. — The late Dhani ‘Bam, ‘had 
three sons, Bindraban, Munshi Bam ‘and 
Gokal Chand, of whom the lást ` named is 
the present appellant. In 1908 Ghamandi 
Lal, ete, got a decree against Bindraban, 
Munshi Ram and their sons for Rs. 2,727. 
Soon after the decree Udho Ram, who had 
been appointed ` a, Receiver and had been 
authorised. ‘to’ sell certain property in order 
to “clean: off debts, sold a house belonging to 
ihe ‘brothers to Niadar Mal and with the 
sale money paid off the decree holders. 
Niadar Mal got possession of the house with” 
the exception of two kothris which were locked 
up, and for these two kothris Niadar Mal 
has now sued. Gokal Chand in 1911 sued 
the Secretary of State, Niadar Mal and 
others for cancellation of the sale effected by 
Udho Ram, but this suit was dismissed as 
time-barred. In the present suit brought by 
Niadar Mal for possession of the kothris 
Gokal Chand again resists the claim on the 
ground that the sale is not binding on 
him. The lower Courts have decided the 
case against him. So Gokal Chand appeals 
to this Court. i 


The learned Divisional Judge holds that 
Gokal Chand, having failed to get the sale 
“get aside within the period. allowed by law, 

cannot impeach it now, 
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We are of opinion that this decision is 
incorrect. The matter in dispute certainly 
cannot be regarded as res judicata, for 
nothing was decided in the former case which 
was dismissed simply on the score of 
limitation. And as to the defence in tha 
present case being time-barred, we note. that 
Gokal Chand is not the plaintiff in this 
ease and the Ist Schedule to the Limitation 
Act only provides periods of limitation 
within which suits must be brought, It 
does not provide periods of limitation for 
defences. Section 28 of the Limitation Act 
is also no bar, as that section merely 
provides that at the determination of the 
period allowed by law to any person for 
instituting a suit for possession of any pro- 
perty his right to such property shall be 
extinguished. This, however, is not a case in 
which Gokal Chand has been out of 
possession for a period exceeding that 
which the law would allow him for 
bringing :à suit to recover possession: 
Gokal 
Chand has all along held possession, or at 
least ‘part possession, of the two kothris 
which are the subject-matter of this suit. 


Plaintiffs are now seeking to  dispossess 
him and they must prove their right 
to do so. : 


We accept the appeal and remand the 
case to the District Judge under Order 
XLI, rule 23, for decision on the merits. 
Stamp on appeal to this Court-will be 
refunded. Other costs of this appeal will 
be costs in the cause. 


Appeal accepted; Case remanded. 


MADRAS HIGH COURT. 
FULL BENCH. 


Letters Parent APPEAL No. 61 of 1915. 
November 10, 1-915. 
Present:—Sir-John Wallis, Kt., Chief Justice, 
Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

SOR, BY HIS NEXT FRIEND 
K. N. P. N. NARAYANASWAMI - 

NAICKER—PLAINTIFF—APPELLANT 
versus 
KR. NAGAMA NAICKER AND-OTHERS— 
Derenvants-~ RESPONDENTS. 
Partition—Deed of partition turning joint tenants into 
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"tenants-in-common, whether compulsorily registrable— 
Deed dealing with moveables and dmmoveables, admis- 
“sibility of, to prove partition of moveables—In'ention 
of parties—Contract, part of, unenforceable— Contract, 
validity - of. 

A deed of partition between two members of a 
‘joint Hindu family, which has the effect of causing 


the immoveable properties held by the co-parceners . 


as joint tenants thenceforward to be held by them as 
tenants-in common, cannot affect such immoveable 
properties or be received as evidence of any trans- 
TU aaa it unless it is registered. [p. 487, 
- col. 2. 

In order to make a deed of partition which deals 
also with movenbles admissible to prove a partition 
of the moveables only, it should clearly appear 
that it was the intention of the partios to partition 
the moveables apart from the immoveables. [p. 
488, col. 1.] 

When there is an entire contract and part of it 
cannot be enforced, the whole goes, though 
it is otherwise when an instrument contains two 
or more distinct contracts which are severable. [p. 
487, col. 2.] . 

.- Johnson v. Johnson, 3 Bos. & P. 162; 6 R. R. 736; 
127 X. R. 89; Mayfield v. Wadsley, (1824) 8 B. & C. 


357. 5 D. & R. 224: 3 L. J. (o. 5) K. B. 3; 107 E. R. > 


466; Green v. Saddington, (1857) 7 El. & BL. 6! 3; 3 
Jur, (x. s.) 717; 5 W. R. 593; 119 E. R. 1333; 110 
R. R 69% referred to. ' 

Thandavan v. Valliamma, 15 M. 336; 2 M. L. J. 130, 
distinguished, 


Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon'ble 
Mr. Justice Sankaran Nair and the Hon’ble 
Mr. Justice Oldfield, in Appeal Suit No. 119 
of 1912, reported as 28 Iud. Cas. 625, pre- 
ferred against the decree of the District 
Court of Madura, in Original Suit No. 12 
of 1910. . 

Mr. A. Krishnaswamt Adyar, for the Appel- 
lant. 

Messrs. S. Srinivasa Aiyangar and G. 
S. Ramachandra Aiyar, for the Respondents. 

JUDGMENT. 


Wats, C. J.—This -suit was brought 
by the minor plaintiff to question an alleged 
partition under Exhibit [LÍ between himself 
and his paternal uncle Subba Naick in the 
year 1907. The District Judge dismissed 
the suit and on appeal his decree was 
affirmed under section 98 '2) of the Code 
‘of Civil Procedure in accordance with the 
judgment of. Sankaran Nair, J., Oldfield, J., 
differing and Leing of opinion that at any 
rate as regards iimmoyeable property, Ex- 
hibit IIL was inadmissible in evidence for 
want of registration under section 49 
of the Indian Registration Act. The 
plaintiff appealed under the Letters Patent 
and after carefully considering the case 
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we agree with Oldfield, J., that Exhibit 


IIL in the language of section 17 (1) 
of the Act operates to create a 
right, title, or interest, of the value of 


one hundred rupees or upwards to or in 
immoveable property. The material portion 
of the document is as follows: “As we 
have, in the presence of the undermentioned 
panchayatdars, divided, into equal moieties, 
the cash, moveables and immoveables, Court 
decrees, etc., of which we are now possessed 
valued at Rs. 80,000, our connection shall 
hereafter be only by relationship, but we 
shall have no monetary connection in 
respect of these properties: We think 
this has the effect of causing the immove- 
able properties theretofore held by the 
co-parceners as joint tenants thenceforward 
to be held by them as tenants-in-common, 
under section 49, therefore, Exhibit III 
sannot affect such immoveable property or be 
any transaction 
affecting it. 

The further question then arises whether 
Exhibit III is adm‘ssible to prove a parti- 
It has been held 
as regards the Statute of Frauds that ‘the 


- Statute operates to prevent an action on a 


contract though part of the contract may 
noi be within it. Leake on Contract (3rd 
Edition), 252, and Parsons (9th Edition), 
Volume IT, page 674, citing Johnson v. 
Johnsm (1) and Mayfield v. Wadsley (2). 
See also Green v. Saddington (3). The prin- 
ciple laid down in these cases would appear 
to be that when there is an entive contract 
and part of it cannot be enforced, the whole 
goes, whereas it is otherwise when an 
instrument contains two or more distinct 
contracts in which case they are severable. 
In Thandavan v. Valhamma (4), it was 
held ina case somewhat similar that the 
contract as regards the partition of immove- 
ables might be severed from that as regards 
moveables, but in that case the contract 
contained separate provisions as to each. 
In the present case on the whole, I have 
come tothe conclusion that there is not 
sufficient justification for treating Exhibit 


Illas consisting of two or more separate 
(1) 3 Bos. & l’, 162; 6 R. R. 736; 127 E. R. 19. 
(25 (1824) 3 B. & C.357; 5 D. & R. 224; 3 L. J. 
(o. s.) K. B. 3; 107 E. R. 766. 
(3) (1857) 7 El. & Bl 503; 8. Jur. (x. s.) 717; 5 W. 
R. 593; 119 E. R. 1338; 110 R. R. 698. . 
. (4) 15 M. 336; 2 M. L. J. 130, 
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Contracts. As pointed out by Parsons, 
. Volume 1I, page 673, the question ultimately 
turns on £he intention of the parties, and Lam 
not satisfied that there was any intention that 
the moveables should be partitioned apart 
from the immoveables. For these reasons 
I would allow the appeal and give judgment ` 
for the plaintiff with costs throughout, set 
aside the decree of the District Judge and 
remand- the case for disposal as regards 
prayers (d) and (e) of the plaint. 

Sapastva AIYAR, J.—Tazree. Mr. S. Sri- 
nivasa Aiyangar, for the respondents, further 
contended that the unequivocal declaration 
by Subba Naicken in the unregistered deed 
Exhibit III effected a division of status 
between him and the minor plaintiff. But 
after a consideration of all the circumstances 
of this case I think that the right view to 
take is that the deceased Subba Naick 
did not intend such a division in status to 
.take place without the deed itself simultane- 
ously taking effect as a valid division deed, 
in other words, he never contemplated a 
division of status unless and until the deed 
itself is legally capable of effecting such a 
division. T, therefore, am unable to uphold 
that contention of the respondents’ learned 
Vakil. 

SESHAGIRI Atyar, J.—I agree and have 
nothing to add, 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
SeEctAL SECOND Civrr, ApepgAG No. 160 
or 1915, 
July 16, 1915. 
Present:—Mr. Justice Parlett. 
MI AMINA AND OTRERS—PLAINTIFF&— 
APPELLANTS 
versus 
KARAM ALI— DEFENDANT—RESPONDENT. 
Pre-emption right, exercise of —Muhammadan Law — 
Clog ôn transfer Introduction in Burma Equity and 
Justice-—Burma. Laws Act (XIII of 1895), s. 13. 
The exercise of tho tight of pre-emption in con- 
- formity with the Muhammadan Law is generally 
adverse to public interest and the administration of 
Justice and equity does not require its introduction 
in Burma. [p. 488, col. 2.] 


The right of pre-emption under the Muhammadan ` 


“Law must be exercised with 
tude. [p. 489, col. 2.] 


Appeal against the judgment and decree 


the utmost prompti- 


of the District: Judge of Arakan, dated the : 


:16th July 1915, in Civil Appeal No. 3 of 1915, | 
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_Ali, who 


‘that section. 


. to further the ends of justice and 


[1916 


reversing those of the Sub-Divisional Court of 
Kyauktan in a suit for exercise of a right 


of pre-emption of an adjoining land. 


Mr. S. M. Bose, for the Appellants. 


JUDGMENT.—The appellants are the 
heirs and legal representatives of Kurban 
sued to enforce a right of 
pre-emption over a house and site sold by 
Abdul Aziz to Karam Ali, he being the 
owner of adjoining property. The Sub- 
Divisional Court granted a decree against 
which Karam Ali appealed, one of his 
grounds being that the claim for pre-emp- 
tion of an adjoining land is’ not governed 
by section 18 of the Burma Laws Act. The 
Divisional Court. held that. as no question 
of succession; inheritance, marriage or caste, 
or any religious usage or institution arises, 
Muhammadan Law was not applicable under 
The correctness of the view 
that section 13 (1) is inapplicable, -is not 
contested in this appeal, but it is contended 
that under clause (3) the claim to 
pre-emption should in this case be dealt 
with in conformity with Muhammadan Law 
as such a decision would be according to 
justice, equity and-good conscience. Two cases 
are cited both from Allahabad and neither 
of very recentdate. [Musammat Ohundo v. 
Hakeem | Alim-ood-deen (1) and Gobind Dayal 
v. Inayatuilah (2).] The latter of 
these by no means impresses me with the 
view that to introduce into this country 
the clog upon transfer ' involved in the 
Muhammadan Law of pre-emption would be 
equity. 
On the contrary, I feel strongly, as . was 
said in Nusrut Reza v. Umbul Khyr Bibee 
(3), that the result of the exercise of this 
right is generally adverse to public 
interest. The fact that I am unable to 
find a single reported case where the right 
has been recognized by the Courts of 
Burma confirms me in my view that the 


administration of justice and equity- 
does not demand its introduction. I, 
therefore, dismiss the appeal. I may add, 


however, that had my decision as to the 
Law applicable been different, the suit 
would still have failed on another ground. 


(1) 6 N. W.P.H.O.R. 28. | 
(21 7 A. 775; A. W. N, (1855) 298. 
(3) 8W.R.309, — 
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The right of preemption undar Mahan 

madan Law must be exercised with the 

utmost promptitude [Baijnath Ram Goenka 

v. Ramdhari Chowdhry and Deo Nandan 

Per had v. Ramdhari Chowdhry (4)] and 

it is quite impossible to hold that that - 
condition was fulfilled in this case. The 

respondent had admittedly been in pos- 

session of part at least of the property 

for more than a year before the suit: 
was filed, and though the suit was held not 

barred by limitation as it was trought 

within a year from the registration of 

the deed of sale sought to be impeached, 

yet it was not brought till “mine months 

after the registration, a delay which 

especially in view of plaintiffs’ knowledge 

as a neighbour of respondent’s prior posses- 

sion is fatal to his claim. 


Appeal dismissed, 


(4) 35 C. 402; 85 I. A. 60: 10 C. W. N. 419; 7 C. 
L. J. 318; 10 Bom. L. R. 258; 18 M. L.J. 116; 3 M. 
L. T. 
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MADRAS HIGH COURT. 
Seconp Civi APPEALS Nos.:1699 anp 1700 
or 1914. 

November 26, 1915. 

Present: — Justice Sir William Ayling, KT., 
and Mr. Justice Abdur Rahim. 
DEVARAJA AIYANGAR-—DEFENDANT— 
APPELLANT IN BOTH 
versus 
In S. A. No. 1699 or 1514 
"TIRUMALASAMI NAIDU —Pratntirr— 

RESPONDENT. : 
Ix S. A. No. 1700 or 1914 
. BODI CHETTIAR —PraArixTU'F— 


RE EESFONDENT. : 

Execution —Ássignment of mortgage decree frandu- 
lently, effect of--Sale in execution—Assignee, whether 
obtains good title— Insolvency of judgment-debtor— 
Official Assignee, if necessary party. 

Where, in a suit to recover certain property on 
the strength of the plaintiff having purchased 
it from the Official Assignee in execution of a money- 
decree against the insolvent, it appeared that the 
defendant purported to hyve purchased the same 
property sometime before in execution of a mortgage- 
decree which had been fraudulently and collusively 
assigned to him without consideration: 

Held, (1) that the purchase of the defendant was 
nota bona fide one and gave him no title to the 
property; [p. 489, col. 2.] 
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(2) that the judgment-debtor having beon adjudi- 
cated an insolvent and all his property having 
vested inthe Official Assignee before the sale to the 
defendant, the Official Assignee was a necessary party 
to all proceedings affecting that property, and a sale 
held without his being brought on the record was 
not Pi ES and did nob convey any title. [p. 490, 
col. 1. 


` Raghunath Das v. Sundar Das, 21 Ind. Cas. 304; 27 
M. L. J. 150; 18 C. W. N. 1058; 1 L. W. 66'; 16 M. L. 
T. 353; 11914) M. W. N. 147; 16 Bom. I, R. 814; 20 C. 
L. J. 555; 18 A. L. J. 154; 42 0. 72 (P. C.), followed. 


Second appeals, respectively, against the 
decrees of the District Court of Chingleput, 
in Appeal Suits Nos. 36 and 37 of 1913, pre- 
ferred, respectively, against the decrees of the 
Court of the District Munsif of Tiruvalur, n 
Original Suits Nos. 34 and 35 of 1912. 

Messrs. T. Rangachariar and O. Nara- 
simha Chariar, for the Appellant, 

Messrs. L. A. Govindaraghava Aiyar and 
K. N.. Kumaraswami Aiyar, for the Re- 
spondents. 

JUDGMENT. 
In SEcoxp APPEAL No. 1699 or 1914. 

The plaintiff has instituted this suit to 
recover certain property from the defendant, 
on the strength of his purchase from the 
Official Assignee of Madras, who was in 
possession of the properties of the judg- 
ment-debtor. The purchase was in execu- 
tion of a money-decree and was made in 
1907. The defendant purports to be an- 
other purchaser of the same property and 
his purchase was sometime in 1904, He 
purchased in execution of a mortgage decree. 
The date of the decree is 12th August 1898. 
The owner of the property Anandalwar was 
adjudicated an insolvent on his «wn appli- 
cation on the 6th January 1902. The sale, 
therefore, under which the defendant pur- 
chased was brought about after Anandalwar 
had become an insolvent and his property 
had vested in the Official Assignee. But 
the Official Assignee was not made a party 
to the proceedings in execution. Both the 
lower Courts have found upon the evidence 
that the purchase of the defendant was not 
a bona fide one, that the mortgage-decree at 
the time he obtained the assignment of 
jt had been satisfied and that the assign- 
ment was for no consideration and collusive 
and that, therefore, the purchase gave no 
title to the defendant. lt is perfectly clear 
upon the evidence that Anandalwar, the in- 
solvent, had entered into several fraudulent 
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' transactions in order to defraud his creditors 


and it is also well established that the de-- 


fendant was a friend of his, and assisted him 
in many of these fraudulent transactions. 
There is the important: fact that both in the 
original schedule and-in the amended sche- 
dule, the insolvent did not mention that 
there was anything due under the mortgage- 
decree. It is true that an application was 
subsequently filed by the original decree- 
holder, in which he claimed that there was a 
balance of Rs. 370 and odd still due. But 
if as a.matter of fact the decree was un- 
satisfied ab the date of the alleged assign. 
ment ‘to the defendant, nothing was easier 
for the. defendant, than to have gone into 
the witness. box, and deposed to the fact 
that there Xas.& balance due and that he 
actually., paid. ‘that, amount to the decree- 
holder, +, He das not chosen to go into the 
witness:box and he was the best person to 
prove that as a matter of fact he paid the 
consideration for the assignment or that the 
decree was unsatisfied on the date of the 
assignment. Under the circumstances, it is 
not possible for us to say in second appeal 
that there was no evidence to show that the 
transaction which resulted in this purchase 
of the defendant was a fraudulent and collu- 
sive one and that the decree was, as a matter 
of fact, satisfied before the assignment. If 
then .the defendant knew of it aud took 
the assignment without paying any con- 
sideration with full knowledge that the 
decree had been paid off, it could not be 
contended that the purchase conveyed any 
title. Thatis sufficient to dispose of the 
second appeal. But there is also another 
objection to the validity of the defendant's 
purchase. And itis his failure to bring on 
‘record the Official Assignee in the execution 
proceedings. When Anandalwar was ad- 
'judieated an insolvent, all his rights in the 
properties became vested in the Official 
Assignee and it was certainly the duty of a 
decree- holdor, whether of a money-decree 
-Or a mortgage- decree, proceeding in exe- 
„cution. against any property which belonged 
to the insulvent, to bring on record the 
Official ' Assignee who was the person in 
"hom all the rights of the properties had 
become “vested. The result of his failure 
„to . bring on record the Official Assignee 
must be taken to be. that the sale in execu- 
‘tion | is clearly 
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deducible from what is laid down by their 
Lordships of the Privy Council in the case 
reported as Ragunath Das v. Sundar Das (1). 
At page 155 their Lordships say dealing with 
the case of a money- decree-holder: “Their 
Lordships are of opiniun that this sale „Was 
altogether irregular and inoperative, In 
the first place the property having passed to 
the Official Assignee, it was wrong to allow 
the sale to proceed at all. The judgment- 
creditors had no charge on the land and the 
Court could not properly give them such a 
charge at the expense of the other cređitors 
of tbe  insolvents".' This, of course, does 
not apply to, the present case. But then 
they proceed to say: "In the second place, 
no proper steps had been taken to bring the 
Official Assignee before the Court and 
obtain an order binding on him, and 
accordingly he was not bound by anything 
which was done. In the third place, the 
jedgment-debtors had at the time ‘of the 
sale no ‘right, title or interest which could 
be sold to or vested in a purchaser, and 
consequently the respondents acquired no 
title to the property." The last two pro- 
positions certainly bear on the present case 
and show that the defendant's purchase 
could not bind the Official Assignee, who 
was not brought” on record in the execution 
proceedings. The second appeal will be 
dismissed with costs. ` : . 
Ix Seconp Appran No. 1700 or 1914. 

Second Appeal No. 1700 of 1914 follows 
our decision in the above Second Appeul 
No. 1699 of 1914 and for the like reasons 
as are recorded in the judgment therein 
this second appeal wil be dismissed with 
costs. 

Appeals dismissed, 


(1) 24- Ind. Cas. 304; 27 M. L. J. 160; 18 C. 
W. N. 1058; L L. W, 567; 16 M. L. T. 353; (1914) M. W. 
N. 147; 16 Bom. L. R. 814; 20 0. L. J. 555; 18 A. L. J. 
164; 42 C. 72 (P. O.). 
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ANANGA MOHUN t, BEJOY CHANDRA. 


CALCUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE Decree No. 596 
or 1912. 

April 28, 1915. 

Present:—Mr. Justice N. R. Chatterjea and 
. Mr. Justice Mullick. . 
ANANGA MOHUN CHAKRAVERTY AND 
ANOTHER— PLAINTIFFS—A PPELLANTS 
. . versus ES 
BEJOY CHANDRA DUTTA. AND ANOTHER 
— DEFRNDANTS—RRSPONDENTS, 

Civil Procedure Code (Act V of 1908),0: XLI, r. 33 
—Appellate Court, power of —Suit agdtust tiwo defend- 
ants—Decree prayed for against both or either of them 
—Decree against one —Appeal—No appeal by plaintiff 
—Appellate Court, power cf to decree against other 
defendant. . : 
~ ma suit against two defendants for contribution for 
arrears of-rent realized from the plaintiff, the plaintiff 
prayed thata decree may be passed against both 
the defendants or against either of them who may 
be found to be the true owner. The first Court 
passed the decree against one defendant, who filed 
an, appeal. The lower Appellate Court found that 
it was the other defendant against whom ‘the 
decree ought to have been passed and as the plain- 
tiff had not appealed, dismissed the suit: 

Held, that under the circumstances the lowor 
Appellate Court should have passed a decreo against 
. the other defendant and not dismissed the suit entirely. 
[p. 491, ecl 2.) 

Appeal against the decree of the Subor- 


dinate Judge of Pabna, dated the . oth 
December 1911, reversing that of the 
Munsif, lst Court at Pabna, dated the 
19th May 1911.. 

Babus Mohini Mohan. Chakravarti and 


Atul Ohandra Gupta, for the Appellants. 

Babu Jotindra Nath Lahiri, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit for contribution. The plaintiffs and 
.some of the defendants were co-sharers in 
a jote the rent of which was in arrears. 
Some -of. the co-sharer landlords obtained 
a decree for arrears of rent and attached 
the - properties of the plaintiffs alone, where- 
upon the plaintiffs deposited the decretal 
amount in order ‘to save their properties. 
They now sued: the defendants for the 
-proportionate share payable by _them..- 

The Court of first instance held that- tle 
defendant Nó. l was the real” owner of -a 
certain share in the jote and that his 
wife, the» defendant No. 2,-was merely a 
benamidar for her husband and accordingly 
gave a decree ‘against the defendant No. 1 
alone.’ The defendant No.1 appéaled' to the 
ower Appellate "Court, urging that it was 
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mot he but his wife, the defendant No. 2, 
"who was the real owner of'the shave and 
that he, therefore, was not liable for any 
share of the rent. The learned Subordinate 
Judge has found that the defendant No. 2 
was “the real owner and he has reversed 
the decree of the Court of first instance 
and dismissed the suit of the plaintiffs 
entirely. The plaintiffs have appealed’ to 
this Court. : 

"We are of opinion that the lower Ap- 
pellate Court is wrong in dismissing the 
suit entirely. The plaintiffs prayed that a 
decree might be passed against ' both the 
defendants Nos. 1 and 2 .or against either 
of them who might be found to be: the 
true owner; and when the Subordinate 
Judge found that it was not the, defendant 
No. 1 but the defendaut No. 2 who was 
the true owner, he ought to have passed 
a decree against the latter although there 
was no appeal preferred by the plaintiffs 
who were the respondents before him. 
That the.Court had the power to pass a 
decree against the defendant No. 2 would 
appear from the provisions of Order XLI, 
rule 33, Code of Civil Procedure, which 
runs as follows:— The Appellate Court shall 
have power to pass any decree and make 
any order which ought to have been passed 
or made and to pass ar. make such further 
or other decree 9r order as the case may 
require, aud this power may be exercised 
by the Court notwithstanding that the 
appeal is. as to part only of the decree 
and may be exercised in favour of all or 
any of the respondents or parties, although 
such respondents or parties may not have 
filed any appeal or objection. Illustration.— 
A claims a sum ‘of money As due to him 
from X or Y, and in a, suit against .both 
obtains a decree against X; X appeals and 
A and Y are respondents. The “Appellate 
Court decides in favour of X. It has 
power to pass & decree against Y." Here 
both the defendants Nos. 1 and 2 were 
parties to the appeal and under the cir- 
cumstances we think the lower Appellate 
Court ought to have passed a decree against 
the defendant No. 2. 


It is pointed out, however, on behalf of 
the respondents that the defendant No. 2 
set up certain payments alleged to have 
been made by her to some of the other 
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co-sharer landlords, namely, Umamoyee and 
Kanak Sundari, and that there was an 
arrangement under which the rent payable 
by the defendant No. 2 for her share of the 
jcte was to be paid to these two ladies 
alone. Both the Courts below have dis- 
believed the story of this arrangement; and 
the question whether the defendant No. 2 
did pay any portion of the rent payable 
for the jote to those two ladies for their 
share of the rent was considered by the 
Court of first instance and was found against 
the defendant, that Court having disbelieved 
the dakhilas produced by her in support 
of the said payments. On appeal, the lower 
Appellate Court has not come to any definite 
finding as to whether there was really any 
payment by the defendant No, 2 to these 
two ladies If there wasreally any payment 
to them on account of the rent payable 
for the jote, then the defendant No. 2 
would be entitled to get a proportionate 
reduction. 


Under the circumstances, we think that 
the decree of the lower Appellate Court 
should be set aside and the case sent back 
to that Court in order that it may deter- 
mine upon the evidence on the record 
whether any payment was made by the 
defendant No. 2 to thetwo ladies in respect 
of the rent payable for the entire jote, 
whether the plaintiffs were liable for the 
share of the rent, if any, paid by the 
defendant No. 2 to those two ladies and 
obtained the benefit of such payment ; and, 
if it finds these questions in favour of the 
defendant No. 2, then it will allow her a 
deduction to the extent of the plaintiffs 
Share from the amount to which the plaint- 
iffs were found entitled under the decree 
of the Court of first instance. With the 
exception of the points stated above, no 
other question will be gone into by the lower 
Appellate Court. Costs will abide the result 
according to the success of each party. 


Appeal allowed ; Case remanded. 
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LOWER BURMA CHIEF COURT, 
Crvit RgrERENCE No. 5 or 1915. 
August 9, 19.5. 

Present: —Mr. Justice Ormond and 
Mr. Justice Twomey. 

In re Hajee MAHOMED HADY— 
PETITIONER 
versus 
M. JOAKIM AND ANOTHER — RESPONDENTS. 

Execution. of decree— Application for substitution. of 
name— Decree, validity of, if can be impeached. 

Where an application was made for the substitn- 
tion of the petitioncr’s name in place of the decree. 
holder with a view tu the execution of the decree: 

Held, that the question of the validity of the decree 
did not arise in such a proceeding. n. 493, col. 1.] 
. Reference made by the Judge, Small 
Causes Court, Rangoon, under section 113 
cf the Civil Procedure Code and Order XLVI, 
rule 1, for orders on the question. 


FACTS of the case appear from the 
following referring order of the Judge of 
Small Causes Court, dated 15th July 1915; — 


"Application is made by the petitioner 
for the substitution of his name on the 
record in plaee of the deeree-holders with 
a view to execution of the decree in this 
suit. 


The decree is for rent due and for 
compensation for use and occupation, and 
stands exactly on the same footing as the 
decree passed in Civil Regular No. 5631 
of 1914 of this Court. 


The decree, so far as it related to 
compensation for use and occupation, was 
set aside by the Chief Court in Civil 
Revision No. 153 of 1914 upon the legal 
ground that the Receivers, who. were the 
plaintiffs in that suit and are the decree- 
holders in this, had no powers under 
their order of appointment except to receive. 
The order of appointment is the same, 
and if this legal objection is good in that 
suit, it must equally hold good in this, 
and the decree in this suit must for the 
Same reason and to the same extent be 
legally bad. In these circumstances, and if 
there is to be uniformity of decisions, it 
appears to me it would be wrong for this 
Court to execute such a decree or even to 
sanction a step-in-aid of execution of it 
without first referring the matter to the 
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SIVAJI RAJAH SAID v, COURT OF THE SUBORDINATE JUDGE OF TANJORE, 


Chief -Court for such orders as may be- 


considered desirable. 

There are other suits I believe 
stand on exactly the same footing;. 
I have not the references before me. 

I accordingly refer this application to 
the Chief Court under section 113 of the 
Civil Procedure Code and Order XLVI, rule 
1, for orders as to-whether it should be 
yroceeded with and whether execution of 
the decree in its present form should 
thereafter issue, if and when applied for." 

JUDGMENT. - Hajee 
applied to be substituted for the Receiver 
who had obtained a decree. There seems 
to be no question that if the decree was 
good, the petitioner would be entitled to 
be substituted as decree-holder. The learned 
Judge of the Small Causes Court is 
apparently of opinion that the decree is 
bad and should not, therefore, be transferred. 
The application was one in execution and 
the question of validity of the. decree 
does not arise. The answer to the reference 
‘is in the affirmative. 

Reference answered in the affirmative. 


which 
but 


MADRAS HIGH COURT. 
Seconp Civit Apprat No. 722 or 1914. 

. November 30, 1915. 
‘Present:—Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 

Ry. SIVAJI RAJAH SAIB AND ANOTHER— 
PLAINTIFE’S LEGAL REPRESENTATIVES 
— APPELLANTS 
versus 
Tue RECEIVER APPOINTED BY THE 
COURT or Tas SUBORDINATE JUDGE. 
or TANJORE- DgrENDANT— 
RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 4, cl. (8)— 
Commutation of rent—Rate, determination of. 

In determining the rate of commutation of rent 
a Court is not justified’ in accepting the list of prices 
prepared by the Collector without further proof 
ihat these were prices actually prevailing in that 
locality during the year in question. [p. 493, col. 2.] 

Second” appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 27 of 1912, preferred against the 
decrés of the ‘Court of the Revenue 


Mohamed Hady’ 


Divisional Officer. of  Kumbakonam, in 
Summary Suit No. 112 of 1911. 
Mr. R. N., Aingar and Messrs. 
Greatorex, for the Appellants. 
Mr. L. A. Govindaraghava Aiyar, for the 


Grant and 


Respondent. 

This second appeal coming on for 
hearing on “the 10th March 1915, the 
Court (Spencer and Contts-Trotter, JJ.) 


delivered the following 


JUDGMENT.—In the written statement 
the defendant stated that Rs. 1-6-0 was 
a fair price per kalam of paddy. The 
Collector found that Rs. 1-6-0 wasa fair 
rate. The defendant at the trial in that 
Court did not claim more. The District 
Judge has not given reasons for admitting 
additional evidence at the hearing of the 
appeal, and he was not justified in accepting 
the list of prices prepared in the Collector’s 


office without further proof that these 
were prices actually prevailing in- that 
locality during the years in question. The 


Court of first instance had evidence before 
it from which it might have decided what 
was the actual average outturn in grain 
on the suit lands in Aduthorai, during the 
preceding ten years, excluding famine years, 
as prescribed by section 40, clause (3) (a), 
of the Madras Estates Land Act, and thus 
had no need to base its finding on the 
outturn of grain in the adjoining village 
of Vichitrarajapuram, although under clause 
(3) (b) the Court might have taken into 
consideration money-rents paid on lands 
of a similar description in neighbouring 
villages. We must call for a fresh finding 
on issue No. 3from the present District 
Judge on the evidence on record, the 
decision to be based on the considerations 
laid down in section 40 of the Act. 

The finding should be returned within 
one month of the re-opening of the District 
Court of Tanjore after the mid-summer 
recess. Seven days will be allowed for 
filing objections to the finding of the 
District Court after notice of ‘the return 
of ‘the said finding shall have been posted 
up in the High Court. 

In compliance with the order contained 
in the above judgment, the District Judge 
of Tanjore submitted the following 

BINDING * * 


* 
* # * * * 5d 
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"I record a finding, therefore, that the 
proper rate of rent is 125  kalams 6$ 
marakals of kuruvai per veli for lst crop 
and 62 kalams and 98 marakals of sambha 
per veli of znd crop on double crop lands 
and 68 kalams 10% marakals of sambha per 
veli on single crop lands, . 

The High Court has held, in the 
order of remand, that Rs. 1-6-0 is the 
proper price per kalam of paddy. I find, 
therefore, that the money-rent payable on 
commutation is Rs. 172.9.8 per veld for 
kuruvat Ist crop and Rs. 85-5-2 per veli 
for sambha 2nd crop on double crop lands 
and Rs. 94-11-0 per vel? for sambha on 
single crop lands, and return a finding 
accordingly. . A 

This second appeal coming on for final 
hearing : this day after the return of the 
finding of the lower Appellate Court upon 
the issue referred to it for trial, the Court 
delivered the following 


JUDGMENT.— We accept the finding, 
the "result of which will be that, from 
fasli 1821 the tenant will have to pay a 
monéy-rent at the fate of Rs. 172-5-8 per 
velt for the’ first crop and Rs. 86-5-2 per 
vel for the 9nd crop in the casé of 
double ` crop lands, and Rs. 94-11-0 per 
veli in the case of single ui end ae 

j 1 ar their own costs throughout. 
res peint S Appeal allowed. 


N fos c T 1 


: LGUTTA HIGH COURT. 

í Nee APPELLATE Decree No. 1392 : 

"t  orl9l4. ^ HAUS dl 
July 27, 1915. DRUSI 

— Justice Sir Asitosh Mookerjee, Km 

‘and Mr. Justice Richardsen. + ii". f 

' ABJALMAJHI AND OTHERS— PLAINTIFFS— 

i APPELLANTS 


Present: 


versus 4 


INTU BEPARI AND OTHERS—DEFENDANTS— 
RESPONDENTS. jeder: a 

TT iail Procedure (ode (Act V of 1908), O. odis 

: D ha oleh against partial decree—No appeal 

E A ceeds dot ibd "by — defendant —Appellate Court, 

ismiss suit entirely 

eT ale 83, of the Civil Procedure Code 

T n widely expressed "but itis not to be dpplied 

o "d to enable a party litigant to ignore the other 
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provisions of the Code or the provisions of Statutes 
liko those which relate to limitation or payment of 
Court-fees. — [p. 495, col. 1.] 

Order XLI, rule 88, should be limited to those 
cases where as a result of the Appellate Court's 
interference with the decree in favour of the 
appellant, further interference is requi ed in order 
to adjust the rights of the parties in accordance with 
justice, equity and good conscience lp. 495, col. 2.] 

In a suit for arrears of ront the plaintiffs claimed 
vent atthe rate of Rs. 34-6-Oa year. The defend. 
ants admitted that rent was payable at the rate 
of Rs. 24 a yoar. Tho Court of first instance 
allowed the claim at the rate of Rs. 24 a year. 
Thé 
defendants did not prefer an appeal, nor did they 
file a cross-objection. The lower Appellate Court 
dismissed the entire suit: . 


Held, that the lower Appellate Court was not 
justified in dismissing the suit entirely on the appeal 
qf the plaintiffs. [p. 495, col. 2] ; 
` Held, further, that the judicial discretion vested 
in ihe Court of Appeal below ivas not properly 
exercised, [p. 498, col. 2.] ; 


` Appeal against the decree of the District 


Judge of Backergunge, dated the 19th 
February 1914, reversing that of the 
Munsif of Barisal, dated the 24th Sep- 
tember 1918. 

Babu Abinash Chunder Guha, for the 
Appellants. 


Babu Nakuleswar Mukherjee, for the Re- 
spondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for arrears of rent. The. 
plaintiffs claimed rent at the rate of Hs. 
34-6-0 a year.’ The defendants admitted 
that rent was payable at the rate of Rs. 
24 a year. The Court of first instance 
decreed the suit in part and allowed the 
claim at the rate of Rs. 24 a year. "The 
plaintiff appealed against ‘this decree. 
The defendants were satisfied with this 
decree; they did not prefer an appeal nor 
did they file a éross-objection as provided 
in the Code. But the District Judge on the 
appeal by: the plaintiffs has dismissed the 
entire suit. The plaintiffs have now appealed 
to this Court and have argued that the 
District Judge should not on their appeal 
have deprived them of the benefit of the 
decree of the Trial Court. In support 
of this contention, reliance has been placed 
upon the cases of  Hangamlal.v. Jhandu 
(1) and Ganga Dhar Muradi v. Banabashi 


(1) 11 Ind, Cas. 640; 34'A. 82; 8 A. L, J; 111. 
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PIRAPPA MALKAPPA V. ANNAJI APPAJI, 
Padhari (2). On behalf of the defendants- 


respondents, reliance has been placed upon 
rule 33 of Order 41 of the Code, which 
authorises the Appellate Court to pass any 
decree and make any order which 
ought to have been passed or made and 
to pass or make such further .or other 
decree or order as tbe.case may require. 


The rule further lays down that this 
power may be exercised by the Court 
notwithstanding that the appeal is as to 


part only of the decree and may be 
exercised in favour of all or any of the 
réspondents or parties, although such 
respondents or parties may not have filed 
any appeal or objection. i 

' This rule is, no doubt, very widely 
expressed; but, clearly, it should not be 
applied so as to enable a party litigant 
to ignore the other provisions of the Code 
or .the provisions of Statute, like those 
which relate to limitation or payment of 
Court-fees.. Rule 22 of Order 41 of the 
Code provides that any respondent, who 
has not appealed from any part of the. 
decree, may take cross-objection to the 
decree which he could have taken by way 
. of appeal, provided he has filed such 
objection in the Appellate Court within 
one month from the date of service, on 
him or his Pleader, of notice of 
tho day fixed for hearing the appeal 
or within such further time as the Appel- 
late Court may deem fit to allow. Court- 
fee ad valorem isalso required to be paid 
on the memorandum of cross-objection 
under Article, 1 Schedule T, of the Court Fees 


Act, 1870. In the case before us, the 
defendants not only. did not prefer an 
‘appeal against the decree of the Trial 


Court in so far as it was adverse to them, 
- they did not fle a memorandum of 
eross-objeetion. When the District Judge 
permitted them to contend before him 
that the decree against them should be 
discharged on the appeal preferred by the 
plaintiffs, he allowed them in substance to 
evade the provisions of the Civil Procedure 
Code, the Limitation Act and the Court 
Bees Act. We are of opinion that even 
if it be assumed that rule 33 is applica- 
ble to a case of this description, the 


(2) 24 Ind. Cas, 208; 22 C. L. J. 890. 
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judicial discretion vested in the Court 
of Appeal below has not been properly 
exércised. We may also observe that, as 
was pointed by Jenkins, C. J., in Ganga Dhar 
Muradi v. Banabashi Padhari (2), ordinarily 
rule 33 should be limited to those cases where 
asa result of the Appellate Court’s interference 
with the decree in favour of the appellant, 
further interference is required in order to 
adjust the rights of the parties in accord- 
ance with justice, equity and good conscience. 
This is the rule recognised in England under 
Order 58, Rule 4, Rules of Supreme Court, 
which furnished the basis for Order XLI, 
rule 34' of our Code [Attorney-General v. 
Simpson (3); Middlemas v. Wilson(4) ]; though 
a different rule was possibly recognised in 
earlier decisions [ Rawlins v. Powel (5); 
Watts v. Symes (6)]. If the course followed 
by the Court of Appeal below were 
approved, a party would be penalised merely 
because he had preferred an appeal against 
the decree of the Court of first instance. 
We cannot persuade ourselves to hold that 
this ‘could have been the intention of the 
Legislature. : 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
that of the Court of first instance restored 
with costs both here and in the Court of 
Appeal below. 

| Appeal allowed, 

(3) (1901) 2 Ch. D. 671; 70 L. J. Oh. 828; 85 I. T, 
325; 17 T. L. R. 768. 

(4) (1875: 10 Ch. App. 230; 44 L. J. Oli. 476; 32 Li 
T. 105; 23 W. R. 801.” 

(5) (1718) 1 P. Wms. 297 at p 299; 24 E. R. 397, 


(6) (1851) 1 De G. 31, & G. 240; 21 L, J. Ch. 718; 16 
Jur. 114; 42 E. R. 544; 91 R. R. 69, 


BOMBAY HIGH COURT. 
Sgcoxp CIvIL APPEAL No. 232 or 1914. 
September 1, 1915. 
* Present; — Mr. Justice Batchelor and 
i Mr. Jastice Hayward. 

PIRAPPA MALKAPPA AND ANOTHER— ` 
DFENDANTS— ÀPPELLANTÉ i 
versus 
ANNAJI APPAJI MAHOLKA 


, PLAINTIFE— RESPONDENT. i 
^ Dekkhan Agriculturists’ Relief Act (XVII of 1879); 
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s. 72, applicability of —' Persow, meaning of—Cause of 
action —Agriculturist, bond ewecuted by—Suit for re- 
covery on bond—Limitation. 

The word ‘person’ in section 72 of the Dekkhan 
Agriculturists’ Relief Act is equivalent to the word 
‘defendant? which occurs in section 3, clauso (20), 
of the Act. 


The words ‘cause of action’ in section 72 of the Act 
refer to the whole bundle of material facts which it 


is incumbent upon a plaintiff to prove in order io 


establish his case. 

The defendant's father executed a registered 
bond on the 19th June 1900 when tho defendant was 
not born. The plaintiff sued for récovery on the 
bond in 1912. The defendant resisted the suit as 
barred by limitation on tho ground that he not 
having been born when the cause of action arose was 
not an agriculturist: 

Held, that the suit fell under section 72 of the 
Dekkhan Agriculturists’ Relief Act‘ and was not 
barred by limitation. . 

Second appeal from the decision of the 
First Class Subordinate Judge, Sholapur, in 
Appeal No. 11 of 1913, reversing the decree 
-passed by the Joint Subordinate Judge, 
Sholapur, in Civil Suit No. 462 of 1912. 

Mr. D. A. Tulzapurkar, for the Appellants. 

Mr. P. D. Bhide, for the Respondent. 


JUDGMENT.— The question raised in this 
appeal is one of some nicety upon the con- 
struction ‘of section 72 of the Dekkhan 
Agriculturists’ Relief Act, a section which, 
as it seems to us, is mene hat unfortunately 
worded. 

The bond in suit is registered, and was 
executed on the 19th June 1900. Ordinarily 
the period of limitation would have expired 
ih 1907, that is, six years from the accrual 
of the cause of action in 1901. The suit was 
not filed till 1912, but it is songht to save it 
by virtue of section 72 of the Dekkhan 
Agriculturists’ Relief Act, which, if it can 
properly be applied, extends the period to 
twelve years. The lower Appellate Court 
has upheld the plaintiff's contention on this 
point. 

It is now contended by Mr. Tulzapárkar 
for the appellants that section 72 cannot be 
invoked in the plaintiff's favour, because the 
suit is brought not against the person who 
originally executed the bond in 1900, but 
against his sons. Itis, therefore, urged, 


following the strict words of the see- 
tion, that this suit cannot be said to 
be brought against a person who, at 


the time when the cause of action arose, 
was an agriculturist in the named dis- 
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tricts. For, the argument runs, the cause 
of action arose in 1901, and at that time the 
persons against whom the suitis brought 
were not only not agriculturists within the 
named districis, but were notin existence 
atall. That, no doubt, is a construction to 
which a rigorous adherence to the mere 
words of section 72 does lend some counten- 
ance, but it is not, we think, a construction 
which the Court ought to favour, if only. 
out of respect for the Legislature, For, if 
we followed that construction, the result 
would be thata suit brought against an 
agriculturist father would receive the con- 
cession afforded by the section, but the con- 
cession would be refused if the suit were 
brought against the agriculturist sons upon 
the death of the father: anda result ġo 
repugnant ought not lightly to be attributed 
to the Legislature. Rather, we think, ib 
must be taken that the word person’ in sec- 
tion 72 is equivalent to the word ‘defendant’ 
which occurs in section 3, clause (w), that: 
clause being referred to in the section. 

It may also be contended with less vio- 
lence than Mr. Tulzapurkar' sargument would 
involve that the words ‘cause of action’ must 
be read in their proper sense as referring to 
ihe whole bundle of material facts which it 
is incumbent upon the plaintiff to prove in 
order to establish his case. In such an in. 
stance as this, therefore, the cause of action 
as against the present defendants would be, 
compounded partly of the fact of the execu- 
tion cf the bond and partly of the fact that 
the present defendants succeeded to the 
liabilities of their father on his. death in 
1909. In that view also the suit would fall 
within the scope of section 72, and plaintiff 
would be entitled to the extended limita- 
tion. 

On these grounds we think the lower 
Appellate Court was right, and the appeal i is, 
dismissed with costs. 


A aa dismissed, 
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'* PUNJAB CHIEF COURT. : 
Seconp Civit Appear No. 257 or 1918. 
December 4, 1915. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 

KALU AND OTHERS—DETVENDANTS— 
APPELLANTS 
VETSUS 


MEHRU MAL AND ANOTHER—PLAINTIFFS—— 


RESPONDENTS. 

` Limitation Act (IX of 1908), ss 19, 14 — Recital of 
past events, whether acknowledgment—Exclusion of 
time — Proof, necessary. 

. Recitals of past events cannot be construed as 
acknowledgments of existing liability. [p. 498, col 1.] 

Where, therefore, in a previous suit between the 
parties, the defendants in their written statements 
merely recited that they had received a certain 
amount as earnest money and then said that the 
said amount had been more than re- paid by delivery 
of goods : 

Held, that there was no such acknowlodgmont of 

liability on the part of the defendanis as to extend 
the time under section 19 of the Limitation Act. [p. 
498, ool. 1. 
, Maniram Seth v. Seth Rup Chand, 38 C. 1047; 4 C. 
L. J. 94; 8 Bom. b. R. 501; 2 N. L. R. 130; 10 C. W. 
N. 874; 1 M. L. T. 199; 3 A. L. J. 525; 16 M. L. J. 300 
(P. €.) '38 I. A. 166, distinguished. 

Periavenkan Udaya Tevar v. Subramania Chetti, 20 
M. 289; Shaik Meera Sahib v. Sheik Nainar Lubbay 
Marcayar, 21 Ind. Cas. 80; (1918) M. W. N.682; 25 
M. L. J. 259 at p. 261; Hingan Lal v. Mansa Ram, 18 
A. 884 at p. 395; A. W. N. (1896) 101, followed. 

A person who claims an exclusion of time during 
which a former proceeding was pending must prove 
two things, first, that he had prosecuted the former 
proceeding with ‘due diligence and, secondly, that the 
former Court had been unable to entertain it from 
defect of jurisdiction or other cause of a like 
nature. [p. 498, col. 2; p. 4^9, col. 1.] 

Where, therefore, ench of the two plaintiffs in a suit 
came into Court originally to sue separately in 
respect of a contract which gave them a joint but 
not a several right and their error was pointed out 
to them and they Were given every opportunity of 
rectifying it; but they elected to proceed with their 
suits as then framed, and by the time they were 
dismissed on the ground of non-joinder tho period of 
Jimitation had expired: 


-Held, that the plaintiffs had not exhibited that 
degree of diligence which alone could entitle them to 
the benefit of section 14 of the Act. [p 499, col. 1.] 
' Ram Chand v. Shadi Ram, 19 P. R. 1888, fol. 
lowed. 2 Š 


Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, dated 
‘the 29th October 1912, modifying that cf 
the Munsif, 1st Class, Gujranwala, dated the 
eat March 1912, deciesing the claim for 
“Rs. 750. 


die Oertel, for the Appellants, ] 
32 ' A 
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“Lala Rama Nand, for the Respondents. 
" JUDGMENT.—The sole question before 


^us on this second appeal from the decree 


of the Divisional Judge is whether the plaint- 
iffs’ suit was barred by limitation on the 
date of its institution. in the Court.of. the 
Munsif, lst Class. The claim was based on 
the allegation that the defendants, 11 in 
number, agreed by one and the same docu- 
ment, dated 21st Katak Sambat 1964 (i. 
6th November 1907). to sell the whole of 
their cotton.crop of certain season to the two 
plaintiffs at a specified rate. The sum of 
Rs. 1,000 was advanced in two instalments 
to the defendants who undertook to deliver 
the crop at the end of the season. One 
defendant, Arnra, admittedly delivered 250 
maunds of cotton at the time agreed upon 
and plaintiffs state that they settled matters 
with him and have no further cause of ac- 
tion as against him. The other defendants, 
however, failed to deliver any cotton and 
plaintiffs accordingly sue to recover Rs. 750 
being the balance of the earnest money after 
allowing 250 maunds delivered by Arura and 
for interest. The claim was decreed except 
as regards interest by the Munsif against all 
the defendants but the Divisional Judge on 
appeal held that the claim was barred as 
against two of the defendants, Taja and 
Dulla. In all other respects the Munsif’s 
decree was upheld. . 


It is admitted that the plaintiffs’ suit as 
now brought must be held to be barred by 
time, unless (1) the written statement signed 
by all the defendants except Taja, Dulla and 
Arura, and filed in two separate suits pre- 
viously brought by the plaintiffs separately, 
can be held to contain an acknowledgment 
of liability within the meaning of section 19 
of the Limitation Act, 1908, or (2) the plaint- 
iffs ean be held entitled to an extension 
of time under section l4 of the said Aot. 

As regards: the first point, we are unable 
to agree with the lower Appellate Court that 
at the time when the written statement 
was filed, it contained any acknowledgment 
of a Hability then subsisting. Paragraph 3 


recited a past évent, namely, that Rs. 1,000 


had been taken by defendants as earnest 
money, “and paragraph 4 proceeded to set out 
that the said sum had been more than re- 
paid by delivery of cotton to the value of 
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Rs. 3,000. We find it difficult to understand 


how & statement of this kind can be con- 
sirued into an admission of then existing 
liability in respect of the Rs. 1,000. In 
Maniram Seth v. Seth Rup Chand (1) their 
Lordships of the Privy Council held that an 
admission by defendants that a sum of 
money had been received by them and that 
there were open and current accounts be-' 
tween their creditor and themselves amounted 
to an acknowledgment that they were liable 
to pay the amount received by them if, upon 
taking accounts, it were found that they 
were indebted to that extent to the creditor. 
In the present case there is no admission 
that open and current accounts were in ex- 
istence between the plaintiffs and the de- 
fendants at the time when the written state- 
ment was filed, nor is there any admission 
from which a liability to pay the sum of 
Rs. 1,000 can be implied. In our opinion 
the decisions of the Madras High Court re- 
ported as Pertavenkan Udaya Tevar v. Sub- 
ramantan Chetti (2) and Shaik Meera 
Sahib v. Shaik Nainar Lubbay Marcayar (3) 
are authorities directly in point and sup- 
port the view that we take. As observed 
by Edge, C. J., in Hingan Lal v. Mansa 
Ram (4j if mere recitals of past events are 
to be construed in cases such as the pre- 
sent into acknowledgments of existing lia- 
bility, defendants will be exceedingly reluc- 
tant to file written statements and will in 
any: case see that they are as bald and as 
brief as they possibly can be. 


We accordingly hold that there is no such 
acknowledgment of liability in this case on 
the part of the defendants as to extend the 
time under the provisions of section 19 of 
the Limitation Act. 


The next question is whether plaintiffs 
are entitled to an exclusion of time under 
section 14 of the Indian Limitation Act. 
Admittedly the contract was made in favour 
of Mehru Mal and Larka (who are errone- 
ously described by the Divisional Judge as 


(1) 88 C. 1047; 4 C. L. J. 94; 8 Bom. L. R. 501; 2 N. 
L. R. 180; 10 C. W. N. 874; 1 M. L. T. 199; 3 A. D. J. 
526; 16 M. L. J. 00 . P. O.); 83 I. A. 165. 

(2) 20 M. 939. 

(8) 211nd Cas. 30; 25 M. L. J. 269 at p. 261 
(1913) M. W. N. 682. 

(4) 18 A. 384 at p. 385; A. W. N. (1896) 101, 
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father and son) jointly, but on the 7th of 
July 1908 Mehru Mal as sole plaintiff sued 
to recover one-half of the earnest money paid 
by himself and Larka to the defendants. 
The latter in the written statement filed by 
them took as their first objection the ple& 
that the contract being in favour of Mehru 
Mal and Larka jointly, it was not competent 
to Mehru Mal to bring the snit in his own 
name. Larka when examined stated that he 
would not join Mehru Mal as a co-plaintiff, 
but subsequently in November 1910 he 
brought a separate suit as sole plaintiff and 
in it sought to recover the other half of the 
said earnest money. In his suit also the 
objection was taken by defendants that 
Larka could not sue alone in respect of the 
joint contract, but his replication was that 
the contract was not joint and he refused 
to implead Mehru Mal as a co-plaintiff. 
As a result the plaints in both suits were 
rejected on the ground of non-joinder. There- 
after Mehru Mal and Larka brought the 
present suit as co-plaintiffs but, as we have 
pointed out already, the claim had become 
time-barred before its institution and the 
only question which we have now to decide 
is whether in the circumstances above set 
fcrth, plaintiffs can be said to have been 
prosecuting “with due diligence" another 
civil proceeding founded on the same cause 
of action and prosecuted in good faith 
i a Court which from defect of 
jurisdiction or other cause ofa like nature 
was unable to entertain it. Upon the 
view that we take, it is unnecessary to con- 
sider whether non-joinder of parties comes 
within the purview of explanation (4/7) of 
section 14 of the Limitation Act of 1908, 
In our opinion, plaintiffs cannot be said to 
have prosecuted the previous proceedings 
with due diligence. In Ram Chand v. Shadi 
Ram (5) it was held that plaintiffs can- 
not be held to have bona fide prosecuted a 
case with due diligence when there was 
such a palpable flaw in their plaint that 
jit had to be dismissed because it failed to 
disclose a cause of action and further, that 
ihe person who claims an exclusion of time 
during which a former proceeding was 
pendirg must prove two things, first, that 
he kad prosecuted the fcrmer picceedings 


(5) 19 P. R. 1888, 
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with: due diligence and, secondly, that the 
former Court had been unable to entertain 
it from defect of jurisdiction or other canse 
of a’ like nature. In the course of their 
judgment the learned Judges remarked: “If 
a plaintiff rushes into Court with a plaint 
which discloses no cause of action, or com- 
plains of the infringement of a right which 
has not yet accrued to him, and his suit is 
dismissed in consequence, he cannot with 
justice say that it 


cause of alike nature, that it has refused to 
entertain it. He has in reality only himself to 


blame for the unfructuous result of his litiga- ' 
tion, and if he has exhausted the period of ` 


limitation in fighting such a case through a 
series of Courts, until he is finally set right 
by the highest Court of Appeal, he can hardly 


expect to have his wrong-headedness accepted : 
as proof of diligence.” Soin the present case ‘ 


each plaintiff eame into Court originally to 
sue separately in respect of a contract which 
gave them a joint but nota several right 
and their error was pointed out to them and 
they were given every opportunity of rectify- 
ing it. They elected, however, to proceed 


with their suits as then framed and by the’ 
were decided the ' 


time that those suits 
period of limitation had expired. It is im- 
possible to hold in these cireumstances that 
the plaintiffs exhibited that degree of dili-. 
gence which alone could entitle them to 
claim the benefit of section 14 of the Act. 

We must accordingly hold that the 
present suit is barred by limitation, and 
accepting the appeal we dismiss plaintiffs’ 
claim with costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 493 
or 1908. i 
August 15, 1915. f 
Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice N. R. Chatterjea. 
AKIMANNESSA BIBI AND OTAERS— 
DEFENDANTS——À PPELLANTS 
versus $ 
BEPIN BEHARI MITTER—PzramTIFF— 


RESPONDENT. 
Civil: Procedure Code (Act V of 1908), O. XLI, v. 
38, applicability of—Suit partly decreed- Appeal by 
defendant—No appeal or cross-objection by plaintif— 
Leave to withdraw from suit, if allowable, 
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is owing to a defect of' 
jurisdiction on the part of the Court, or other ` 
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Order XLI, rule 33, must be cautiously applied ' 
* and should not be permitted to be invoked in favour 
of a litigant so as to enable him to evade the pro. 
visions of other Statutes, e.g., the Limitation Act 

and the Court Fees Act. [p. 500, col. 1,] i 

A suit for recovery of possession of land on, 
declaration of title was decreed in part. The defend. ' 
ants appealed against the decree in so far as it 
was adverse to them. The plaintiff neither preferred 

. & oross-appeal nor presented a memorandum of 
cross-objections. On the appeal comine up for hearing 
a local investigation was ordered. After the investi- 
gation the appeal came up for final disposal. After 
the arguments on behalf of the appellants had been 
concluded and while the arguments on behalf of ilo 
plaintiff-respondent were iu progress, an application 
was made on behalf of the plaintiff to withdraw from 
the suit with liberty to bring a frosh suit upon tho 
same cause of action: 

Held, that leave under Order XLI, rule 33, of the 
Civil Procodure Code, 1908, ought to be granted 
with respect to that portion of tho plaintiffs claim 
which had not been decided adversely to him, in- 
asmuch as the plaintiff did not ask for a relief 
which had been denied to him by the Court below 
but he merely sought to be relieved from the position 
of embarrassment in which ho had been placed by 
the decrec of the primary Court.  [p.500, col, 2; p. 
501, col. 1.] 

Obiter dictum.— Whorea plaintiff has obtained decree 
for a portion of his claim and has appealed for 
relief in respect of the remainder, the defendant, who 
has not taken the statutory steps to assail the decreo 
in so far as it is adverse to him, should nót be 
allowed to contend that not only the appeal by tho 
plaintiff but the entire snit should be dismissed. v. 
600, col. 2,] i 


Appeal against the decree of the Subordi. 
nate Judge of Barisal, dated the Sth January 
1908. 

Babus Dwarka Nath Chalvabart and Romes 
Chunder Sen, for the Appellants. ; 

Babus Mahendra Nath Ray, Baranasibasi 
Mukherjee and Hari Charan Gangooly, for the 
Respondent. 


JUDGMENT. 


MookzRJEE, J.— This is an appeal in a 
suit for recovery of possession of land on 
declaration of title. The Trial Court 
decreed the suit in part. The defendants 
have appealed against the decree in so 
‘far as it is adverse to them. The plaint- 
iff has neither préferred a cross-appeal nor 
presented a memorandum of cross-objections.’ 
On a previcus occasion, a Division Bench 
of this Court directed a local investigation. 
That investigation has now been made 
and the appeal is before us for final dis- 


posal. After the arguments on behalf of 
the appellants had been concluded and 
while the arguments on behalf of the 
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respondent were in progress, an application 
was made to us on behalf of ihe plaint- 
iff for leave to withdraw from the suit 
with liberty to bring a fresh 


suit upon 
the same cause of action. This application 
has been opposed by the appellants on 


two grounds, namely, first, that as a 
portion only of the subject-matter of the 
controversy is before us, it is not competent 
to this Court to allow the plaintiff to 
withdraw from the entire suit with liberty 
to bring a fresh suit upon the same cause 
of action; and secondly, thatthe circumstances 
do not justify the grant of the prayer of the 
plaintiff. 


As regards the first objection, it is 
plain that rule 33 of Order XLIof the 
Code entitles us to allow the plaintiff to 
withdraw from the entire suit with liberty 
to bring a fresh suit, although the plaint- 
iff has not preferred an appeal against 
the decision of the Court below. Rule 33 
authorises the Appellate Court to pass any 
decree and make any order whizh ‘ought 
to have been passed or made and to 
pass or make such further or other decree or 
order as the case may require; ard the 
rule explicitly states that this power 
may, be exercised by the Court, notwith- 
standing ‘that the appeal is as to part 
only of the decree and may be exercised 
in favour of all or any of the respondents 
or parties, although such respondents or 
parties may not have filed any appeal or 
objection. The latter part of the rule is 
expressed in very comprehensive language, 
and unquestionably covers a case of the 
description now before us. We are not 
unmindful that, as has been repeatedly 
observed, for instance, in the cases of Rangam- 


lal v. Jhan?u (1); Ganga Dhar Murad v. 
Banablashi (2),  Abjal Majhi v. Intu 
Bepart (3) and Ananga Mohun v. Bijoy 


Chandra (4), this power must be cautiously 
exercised and should not be permitted to be 
invoked in favour of a litigant so as to 
enable him to evade the provisions of other 
Statutes, e.g., the Limitation Act and the 


(1) 11 Ind. Cas. 640; 24 A. pu L. J. 111!. 
(2) 24 Ind. Cas. 208; 22 C. L. J. 390 

(3) 82 Ind Cas. 494; 22 C. L. J. 391, 

(4) 32 Ind. Cas 49'; 22C. L. J. 39 , 
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Court Fees Act. To take one illustration, 
where the plaintiff has obtained a decree for 
a portion of his claim and has appealed 
for relief in respectof the remainder, the . 
defendant, who bas not taken the 
statutory steps to assail the decreein so far as 
it is adverse to him, should not be allowed to 
contend that not only theappeal by the plaintiff 
but the entire suit'should be dismissed. It is 
not necessary, however, to apply that doctrine 
to the case before us. Here, the plaintiff 
does not ask for a‘relief which has been denied 
to him by the Court below; he seeks merely 
to be relieved from the position of embarrass- 
ment in which he has been placed by the 
decree cf the primary Court. In our opinion, 
rule 33 of Order XLI may justly be applied 
to the case before us. Weare thus brought 
to a consideration of the second objection, 
namely, that in the circumstances of the 
present case, the plaintiff should not be 
allowed to withdraw from the entire suit 
with liberty reserved to institute a fresh suit 
upon the samecause of action. Anexamination 
of the protracted proceedings in this 
litigation has convinced us that the plaint 
is open to objection and that the mode 
of trial in the Court below has not been 
conducive to a correct determination of the 
real controversy between the parties. It 
was fer this reason that this Court was 
constrained on the last occasion to direct. 
a local investigation. The result of that 
investigation has been placed before us; 
we need only say that it is by no means 
satisfactory, and that if the appeal were. 
heard on the merits to its final stage, possibly 
a further investigation might be ~ neces- 
sary. In these circumstances, we feel no 
doubt that the plaintiff should be allowed to 
withdraw from the suit. But we are not 
prepared to allow the plaintiff liberty to 
bring a fresh suit in respect of the portion 
which has been decided agaiust him by the 
Court below. The defendants frankly 
conceded that they were anxious to retain 
the judgment in respect of the portion 
which has been decided in their favour, 
not merely because they have got a: 
favourable decree but also because they might 
use it against the plaintiffinanother litigation 
not now before us. We are of opinion 
that this is a consideration which should 
not weigh with us in determining whether the 
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- plaintiff should ba allowed 40 withdraw from 


the suit. We, therefore, allow the plaintiff to ` 


withdraw from this suit with liberty 
to bring, subject of course to the law 
of limitation, a fresh suit in respect of the 
same cause of action, only- with regard 
to the lands which have been decreed in- his 
favour by the Subordinate Judge; but such 
liberty is not reserved to him with respect to 
that portion of-his claim which has been 
decided adversely to .him. This order is 
made on the condition that, the costs in the 
Court below, namely, Rs. 413-11 and the 
costs subsequent to the decree, namely, the costs 
of the local investigation, z.e., Rs. 48, and the 
costs of this appeal are deposited by the 
plaintiff in the Court below within three 
. months from this date. The amount to be 
deposited will be specified in the order of 
this Court to avoid possible dispute. If the 
amount is not deposited as directed, this 
appeal will stand decreed and the suit will 
stand dismissed with costs in both Courts. 
We asses the hearing fee in this Court at 
-ten gold mohurs. 

As one of the respondents is an infant, we 
desire to add thabinouropiniontheapplication 
for withdrawal is undoubtedly for his 
benefit. 

Kuit allowed to be withdrawn. 


- MADRAS HIGH COURT. 
Sgcoxp Civic APPEAL No. 1424 of 1912. 
December 7, 1915. 

Present: —Mr. Justice Kumaraswami Sastri 
and Mr. Justice Phillips. 
PANGI ACHAN —PLAINTIFF-—ÁÀ PPBLSANT 
: i versus . 
P. N. BHEEMAN ACHAN AND 


OrHzRS— DEFENDANT3— RESPONDENTS. 

Malabar Law—Power. of tarwad to limit karna- 
van's powers—Family karar, binding nature of— 
Abstention of one member, effect of—Karar, whether 
revocable—Power of karnavan to create melcharth. : 

It is in the power of a tarwad to limit the 
ordinary powers of a karnavan by means of a family 
karar, which the karnavan is not entitled of his own 
authority to set aside. [p. 502, col 1.] 

Kanna Pisharodi v Kombi Achan, 8 M. 381; Komu 
y. Krishna, 11 M. 134, followed. 

Where a karnavan is a consenting party toa family 
karar, he is bound by its terms unless the other coun- 

' tracting parties are willing to releaso him from 
his obligations or ho can show that tho karar is no 


INDIAN CASES. 


501 


longer beuefioial to the interasts of the tarwst, (p. 


“502, col. 1.] 


Abstention for personal reasons of on? membar of 
the family cannot affect th» binding character of 
the kararon those who aro parties to it. [p. 522, col. 1.] 

Kalliyani v. Narayana, 9 M. 256, referred to, 

A family karar among mombersof a tarwad re. 
stricting the ordinary powers ofa karnavan with a 
view to settle family disputes or to provide against 
mismanagement is not merely a delegation ,of the 
powers of the karnavan to other members of the 
family revocable at the will of the karnavan: [p. 
-602, col. 2.] i 
^ A karnavan with powers of  melcharth thus 
limited has no power to grant a molchart without 
the concurrence of other members of the tarwad. 
[p 802, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
‘Malabar at Calicut, in Appeal Suit No. 655 
of 1910, preferred against that of the District 
Mansif of Alatur, in Original Sait No. 140 
of 1999. 

Mr. C. V. Ananthakrishna diyas, for the 
Appellant. 

Mr. T. R. Ramachandra Artyar, for the Re- 
spondent. JA 

JUDGMENT. —Appellant sues on a 
melcharih obtained from Dharman Achan, the 
late  karnavan of his and respondents’ 
tarwad, and the only question for determin- | 
‘ation now is whether this melcharth is valid 
‘or not, respondents’ contention being that 
Dharman Achan was not empowered to grant 
such a melcharth owing to the provisions of 


‘the family karar, Exhibit I. This karar was 


executed by Dharman Achan, who was then 
"karnavan, the second anandravan, and the 
‘two senior ladies of the ¢arwad, and we have 
‘the finding of fact, which we must accept, 
that it was exeented at the edom or 
family houseand was approved’ by all the 
members of the family, except the senior 
anandravan, who is now 26th respondent. 
About 6 months before granting the suit 
melcharth .to plaintiff Dharman Achan 
purported to cancel the karar by the notice 
Exhibit II, and it is contended for appellant 
that he was entitled to cancel Exhibit I, 
which was merely a delegation of part 
of his rights as karnurax to three other 
members of the tarwad. While conceding 
that under a family karar a karnavan’s 
powers of alienation may be restricted, Mr. 
Anvanthakrishna Aiyar contends that when 
the karar relates merely to a delegation of 
powers by the karnavan it is competent to 
the karnavan to revoke it at any time, more 
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especially in a case where it has not been ` 


assented to by all the members of the 
tarwad, although he does not go so far as to 
contend that any family karar to which 
the karnavan is a party could be revoked 
by the latter without the consent of the other 
members of the tarwad. 

. So long as the karar, Exhibit I, was in 
force, and admittedly it was in force and was 
acted upon for 14 years (č. e., until the revo- 
cation in 1907), the karnavan Dharman Achan 
had no power to grant a melcharth for tarwad 
property without the concurrence of the other 
.Signatories to the karar, and consequently 
the sole question for determination now is 
whether the revocation (fxhibit II) is valid. 

Ordinarily, of course, a karnavan has the 
right to grant a  melcharih, but it has 
always been held that it is in the power of 

the éurwad to limit the ordinary powers of a 
karnavan, and this limitation may be effected 
by a family karar [Kanna  Pésharodé v. 
Kombi Achan (1)] which the  karnavan 
is notentitled of his own authority to set 
aside [Komu v. Krishna (2)]. The usual 
object of a karar, whereby a  karnavan's 
ordinary powers are restricted, is to settle 
family disputes or to provide against mis- 
management by an incompetent or unscru- 
pulous karnavan, and is often a means of 
averting a suit to remove the karnavan from 
his office. When, therefore, a karnavan is a 
consenting party to such a karar he is bound 
by its terms, unless the other contracting 
parties are willing to release him from his 
obligations, or he can show that the karar 
is no longer beneficial to the interests of the 
tarwad. This view is in accordance with a 
long series of decisions of this Court (vide 
Moore’s Malabar Law, pages 117 et seq.) 


In the present case the then senior 
anandraran (26th defendant) was not a 
party to the karar (Exhibit I), but the absten- 
tion for personal reasons of one member of 
the family cannot affect the binding character 
of the karar on those who were parties to it, 
and in this case we have the finding that not 
only the four executants, but also alltheother 
members of the family were consenting 
parties. -lt was thus undoubtedly a family 
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karar, that is, an agreement come to by the 
members of the family conclave after 
due consideration. Although 26th defend- 
ant himself may not be bound by ths 
karar, so far as his personal rights are 
concerned, the abstention of one member of the 
family cannot alter the validity of the 
contract as between the parties to it. Even, 
in regard to an alienation of tarwad property, 
it was held in Kalliyant v. Narayana (3) 
that the factions or capricious dissent of a 
single anandravan ought not to be allowed 
to invalidate a sale-deed in pursuance of a 
family conclave. Much less can it be held to 
invalidate a karar which does not affect the 
personal rights of the dissenting member. 
In the view then, that Exhibit lisa family 
karar binding onthe karnavan and other 
members of the family (except possibly 26th 
defendant) the argument put forward for 
appellant that it is amere delegation of 
authority, in facta power-of-attorney, and 
as such is revocable at any time by the 
karnavan, cannot be accepted. If the 
agreement were one entered into by the four 
executants alone, there might be some force 
in the argument, although the language 
of the document is hardly consistent 
with such a construction, but the approval 
of the other members shows clearly that 
it was a family arrangement whereby the 
karnavan’s powers were restricted with his 
own consent, | 

A further contention is raised that plaintiff 
as a junior member of the tarward is entitled 
to redeem the plaint properties on behalf 
of the tarwad, and itis urged that a decree 
should be passed for redemption and 
possession decreed to the tarwad. To allow 
this plea would be to alter the whole nature 
of the suit, for there is no such prayer in the 
plaint and consequently we cannot allow it 
in second appeal. 

The appeal is dismissed with costs. 

Appeal dismissed. 
(3) 9 M. 266. 
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CALCUTTA HIGH COURT. 
Crvit Rute No. 1260 or 1918. 

: December 12, 1913. 
Present:—Justice Sir Asutosh Mookerjee, Kr. 
and Mr. Justice Beacheroft. 

HARI MOHON PAL-—PzTITIONER 
versus 
ATUL KRISHNA BOSE AND oTHERS— 
OPPOSITE PARTY. 

Bengal Tenancy Act (VIII of 1885), ss. 11, 18, 85, 
170 (8)—-Lease, permanent and at fixed rate—Raiyat, 
rights of—Sub-lease, if permitted—Sub-lessee, right of, 
to apply under s. 110 (3). 

A lease was granted upon arent of Rs.5 a year 
and it was provided that the tenant would enjoy 
the land from generation to generation and that the 
landlord would not claim more rent than what was 
settled : 

Held, that the lessee was a raiyat at a fixed rate 
of rent and, therefore, under section 38 of the Bengal 
Tenancy Act his interest was subject to the same 
provisions with respect to the transfer of, and suc- 
cession to, the holding as that of a permanent tenure- 
holder. [p. 508, col. 2.] 

A sub-lessee from such a lessee acquires a valid 
interest and is competent to make a deposit under 

sub-section (8) of section 170 of the Bengal Ten- 
ancy Act to avoid a sale in execution of a decree 
for rent obtained by the landlord against the per- 
manent lessee. (p. 504, col. 1.] 

The term “transfer”? as used in section 11 or sec- 
tion 18 of the Bengal l'enaney Act includes a lease. 
, [p. 508, col 2.] 


The provisions of section 85 have no application 
to a case where section 18 applies. [p. 503, col. 2.] 


Civil Rule against an order of the Munsif, 
Satkhira, dated the 17th June 1913. 


Babu Kali Mohan Sen, for the Petitioner. 


JUDGMENT. — We are invited in this Rule 
toset aside an order by which the Court 
below has refused an application made by the 
petitioner under sub-section 3 of section 170 
of the Bengal Tenancy Act. It appears that 
the landlords in execution of a decree for rent 
against their tenants were about to bring to 
sale the defaulting tenures. Thereupon the 
present petitioner applied under sub-section 
3 of section 170 as a person who had taken a 
sub-lease from the judgment-debtors on the 
24th February 1889, and who had thus 
acquired an interest in the -tenure voidable 
on the sale. The Court below has held that 
his position is that of an under-racyat and 
that he is not entitled to apply under sub- 
section 8 of section 170. 

It is not disputed thaton the 22nd November 
1859 the landlords granted a lease to the 


INDIAN OASES. 


“503 


_predecessor-in-interest of the jadgmeut- 
debtors. The interest thus created was 
transferred on the 23rd May 1869 to 
persons from whom the judgment-debtors 
have derived title. The “question raised 
before us relates to the nature of the 
interest  ereated by the lease of the 
22nd November 1859. 1t has been found 
thatthe lease was for agricultural purposes; 
and it has also been held that the status of the 
tenant was that of a raiyat. The only point 
for determination is whether the grantee 
became a raiyat at a fixed rate of rent. In 
our opinion, there is no room for controversy 
that the grantee was a raiyat at a fixed rate 
of rent. The lease states explicitly that it 
was granted upon a rent of Rs. 5 a year, 
.that the tenant would enjoy the land from 
generation to generation and that the landlord 
would not claim more rent than what was 
settled. It is clear, therefore, that the lessee 
was a raiyat ata fixed rate of rent. Conse- 
quently under section 18 of the Bengal 
Tenancy Act his interest was subject to the 
game provisions with respect to the transfer 
of, and succession to, the holding, as that of a 
permanent tenure-holder. Now, section 11 
provides that every permanent tenure shall, 
subject to the provisionsof the Act, becapable 
of being transferred and bequeathed "in the 
same manner and to the same extent as 
other immoveable property.” The Court 
below has held that the term “transfer”, as 
used in section 11 or section 18, does not in- 
clude a lease. In our opinion, there is no 
foundation for this view. A lease is a transfer 
of an interest in immoveable property and 
there is no good reason why a permanent 
tenure-holder ora ratyatata fixed rate of rent 
should be held competent toalienate absolutely 
the tenure or holding and at the same time 
be deemed to be under a disability in so far 
as the grant of & sub-lease is concerned. The 
Court below has held that if this .view is 
adopted, section 85 cannot be reconciled with 
section 18. Butitis plain that the proper 
method of construction is to hold that the 
provisions of section 85 are subject to those 
of section 18; in other words, that section 85 
has no application to a case where section 18 
applies. In the case before us, as the lessor 
of the petitioner was a raiyat at a fixed rate 
of rent, the sub-lease granted by him on the 
94th February 1889 is not subject to the 
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operation.of section S5. Consequently the 
interest created in favour of the applicant 
in 1889 is a valid interest, and as it is liable 
to be avoided on the sale to be held at the 
instance of the superior landlord, it is com- 
petent to the petitioner to seek protection 
under sub-section 3 of section 170 of the 
‘Bengal Tenancy Act. 


The result is that this Rule is made 
absclute, the order of the Court below dis- 
charged and the application made by the 
petitioner to that Court granted. We 
make no order as to costs. 


Rule made absolue, 


PUNJAB CHIEF COURT. 
First Civin Appeal No. 90 or 1918. 
November 25, 1915. 
Present: —Mr. Justice Rattigan and 
My. Justice Shadi Lal. 
HAR PARSHAD AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus 
SADHU AND orHERS—PLAINTI FFS— 
RESPONDENTS. 

Religious trust—Mahant, whether can alienate trust 
property without authority—Legal necessity— Dispute 
inter partes adjudicated upon in earlier suit—Pecu- 
miary value of subsequent suit beyond jurisdiction of 
Court trying' previous suit— Finding, whether res 
judicata—Judgment, admissibility of. : 

A trust was created by the Nai community for 
the maintenance of a Samadhi and a Shiwala and 
other houses and shops were subsequently built in one 
‘enclosure so that the entire enclosure constituted 
one tenement. The Makoni alienated certain shops. 
The plaintiffs, as representatives of the Nai com- 
munity, sued fora declaration that the alienation, 
"being without authority and without consideration 
and valid necessity, was void. It was found ihat 
succession to the entire property was from guru 
to chela : 

Held, (1) that the trust was à religious trust, 
and that the properiy alienated beiug a part and 
parcel of the institution, the plaintiffs, | as representa- 
dives of the author of the trust, were entitled to. 
restrain the trustee from making an improper 
disposal thereof; [p. 505, col. 2.] 

(2) that the building of a house not being such 
‘a necessary purpose as would justify an alienation of 
trust property, the alienation was not binding on 
„the plaintiffs, [p. 605, col, 2 


-sold it for Rs. 
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Where the pecuniary value of a suit is beyond 
the jurisdiction of a Conrt which adjudicated upon 
the dispute between the sama parties sometime ba- 
fore, any finding then arrived ab cannot bs treated 
as ves judicata in the subsequent suit, though the 
judgment of that Court is admissible in evidence. 
[p. 503, col. 1.] 


Firat appeal from the decree of the Dis- 
trict Judge, Lahore, dated the 3rd December 
1912, đecreeing the claim. ` 


The Hon'ble Mr. Muhammad Shaf, K. B., 
and Mr. Dhanraj Shah and Diwan Mehr 
Chand, for the Appellants. 

Kanwar Dalip Singh and Bakhshi Tek 
Chand, for the Respondents. 


JUDGMENT.—The dispute in this appeal 
aud the connected Appeal No, 1016 of 1914 
relates to the power of defendant Bawa 
Sham Gir to alienate four shops and a kothr?, 
which are situated inthe Anarkali Bazar of 
the Lahore town. Sham Gir is undoubtedly 
the mahant of a religions institution and he 
effected two mortgages of the above property 
for Rs. 1,000 and Rs. 1,300, respectively, in 
favour of one Mohan Lal, and subsequently 
0,900 to Har Parshad, All 
these alienations are contested by the plaint- 
Wis, who, as the representatives of the Nai 
community, claim to be interested in the 
maintenance of the trust. 


The important point for determination in 
both the appeals is whether the property 
constitutes a part of the religious trust and 
is consequently inalienable except for 
necessity. Now, the plan on the record 
shows that the shops in dispute are on the 
northern side of an enclosure which includes 
a Shéiwala, some houses, a well and a vacant 
plot of land. Adjoining the shops there is a 
Samadh and next to it is a house, which led 
to the litigation in 1871, to be referred to 
hereafter. Now the defendants admit that 
the Samadh belongs to the Nais and so also 
the kouse adjoining it, but they deny that 
the shops have anything to do with the 
Samadh or that the plaintiffs have locus 
standi to contest the disposal thereof. lt is 
alleged that Sham Gir is the mahant of only 
the Shiwala, but it is nob stated whether 
the ‘property in dispute belongs to the 
Shiwala, and, if not, how Sham Gir or his 
predecessors acquired it. The contention 
that the Samadh is a separate institution 
from the Shiuoela appears to us to be an 
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after thought and it is absolutely clear that 
this allegation was never made at any 
time previously, though there have been at 
least two law suits in connection with this 
shrine. [n fact, upon the documentary 
evidence there can be little doubt that the 
entire enclosure constitutes one tenement, 
and that the site with the Samadh originally 
belonged to the Nais, who created a trust 
for the maintenance of the Samadh, and 
that the Shiwala and other houses were 
erected subsequently, either with the income 
of the shrine, or by persons who wanted to 
make charitable gifts. 

The most important piece of evidence, 
which practically settles the matter in 
favour of the plaintiffs, is a judgment of a 
Civil Court, dated the 16th June 1871. It 
deals with the title to the entire enclosure 
and itis beyond dispute that the decision 
is inter partes. It appears that the pecu- 
niary value of the present suit is beyond the 
jurisdiction of the Court which adjudicated 
upon the dispute in that case, and any 
finding then arrived at cannot, therefore, be 
treated as res judicata. But there is no 
doubt that the judgment is admissible in 
evidence and fully supports the plaintiffs’ 
claim. The Court, after considering the 
evidence before it, decided that the whole 
enclosure was a trust and gave a brief 
history of its development in the following 
words:— 

“It appeared that about forty years ago 
the plaintiffs, Hajjams, built a Samadh in 
memory of Sain Bhagat, Hajjam, with a 
paccu well iu the site in dispute, and began 
to hold there an annual fair. After that 
7 or 8 years ago some one builta Shtwala 
there with the consent of the barbers, 
This added to the grandeur of the place. 
Abont 20 or 22 years ago the barbers 
appointed defendant No. 1 (the predecessor 
of the present mahani) as puware of the 
institution.” 

This quotation shows how the buildings 
were constructed on the site attached to the 
Samada, and it will be observed that in that 
case there was no suggestion that the 
Samadh was separate from the Shtwula. 
And the same remark applies to the liti- 
gation which ended in the judgment of the 
Munsif, dated the 27th November 1885. 
The only document, upon which reliance has 
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been placed by the appellants, is an entry 
in the Settlement papers of 1868, which 
describes the property as Dharmsala, well, 
Shiwala and passage, and mentions the 
name of Shib Charan Gir, disciple of 
Lachbman Gir, in the column of ownership. 
This record is equally consistent with the 
allegation that Shib Charn Gir held the 
property as trustee, and does not, in our 
opinion, mean that he was the private owner 
thereof. 

The oral evidence on the point is al- 
together worthless; but the fact that the 
succession to the entire property bas been, 
admittedly, from Guru to (hela, irresistibly 
points to its being a religious trust. Upon 
the evidenee referred to above we have no 
hesitation in endorsing the tinding of the 
District Judge that the property alienated 
isa part and parcel of the institution 
calied Buwa Sain Bhagat, and that plaintiffs, 
as the representatives of the authors of the 
trust, are entitled to restrain the trustee 
from making an improper disposal thereof. 

The question of consideration and neces- 
sity dces not require much discussion. The 
learned District Judge has dealt with the 
matter at length at pages 65 and 66 of his 
judgment, and the learned Counsel for the 
appellants bas not seriously attempted to 
challenge the finding against his clients. 
Conceding for the sake of argument that 
consideration on the mortgages did pass, 
itis abundantly clear that there was abso- 
lutely no necessity for encumbering the 
property. The shops in dispute had been 
built during the time of the late mahani, 
and there is no reliable evidence to show 
how the money borrowed on mortgages was 
spent. The sum  expended in making 
repairs must be very small indeed and could 
have been met out of the current income. 
The building of à house, if the allegation 
on this point is correct, does not constitute a 
necessary purpose, such as would justify 
an alienation of trust property. 

As regards the sale in favour of Har 
Parshad, the only items said to have been 
paid by the vendee are Hs. 700 and Hs. 600, 
andthe District Judge has shown very 
clearly that the alleged payment was a 
mere myth and that the vendor received 
practically nothing on the cheques for these 
sums. As observed already, the conclusion 
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of the lower Court has not been controvert- 
‘ed, and it would be an act of supererogation 
‘if we repeat here the confused statements 
‘made by Sham Gir on different occasions 
with respect to these two items. Suffice it 
"Lo say that we fully accept the view that 
“the vendee has failed to establish any pay- 
ment. 

. The result of the above discussion is that 
.we uphold the decision of the learned 
District Judge and dismiss the appeal with 
costs. 

i Appeal dismissed. 





UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Saconp CIVIL APPEAL No. 321 or 1915. 
September 3, 1915. 
Present: —Mr. McColl, A. J. C. 
MI HLA YIN—Derenpant—ApPeLLANt 
versus 
MI HMAN AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Nortgage—Redemption, effect of—Sale by mort- 
gagee of his rights, whether extinguishes mortgage— 
Transfer of mortgage—Purchaser, rights of. 

When a mortgage isredeemed by the mortgagor 
„or by some one having a right under section 91 of 
the Transfer of Property Act to redeem, the original 
contract is completed and all the mortgagee’s rights 
created under it cease. The mortgage is also ex- 
tinguished when the mortgagor's rights are invaded 
„and some one having no right to redeem redeems in 
"opposition to the wishes of the mortgagor. [p. 606, 
oe Kyaw Dun v. Mi Min Sin, U. B. R. 1904-06, 
II, Limitation, p. 9, followed. 

A contract of mortgage does nob cease to 
exist merely by the mortgagee selling his rights 
to another. The mortgage is only trausforred 
and the purchaser can exercise the mortgagce’s 
rights. [p. 507, col. 1.] 

Mr. R. K. Banerjee, for the Appellant. 

Mr. S. Mukerjee, for the Respondents. 

JUDGMENT.—The  plaintiff-respondent, 
Ma Hman, and two others sued to redeem 
some land which they alleged had been mort- 
gaged by Maung Paing, the deceased hus- 
band of Ma Hman, to Maung Shwe Maung 
and bad been redeemed from his heirs after 
his and Maung Paing’s death by the defend- 
ant-appellant, Ma Hla Yin. 

Ma Hla Yin is the daughter of Ma Nyet 
Thu, daughter of Maung Painz by his first 
wife. She, therefore, is entitled to a share 
of the land and thus had a right under 
-soction--91, Transfer--of Property Act; to 
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redeem it. The Township Judge accordingly 
held that the suit for redemption must fail 
and that the plaintiffs’ remedy was to sue for 
partition. 

On appeal the learned Additional Judge 
of the lower Appellate Court held that by 
Mi Hla Yin’s redemption, the mortgage had 
been transferred and not extinguished, and 
that the plaintiffs, therefore, had a right to 
redeem. He cited Maung Po Myin v. Ma 
Daw (1) as his authority, but it apparently 
did vot strike him to consider why one 
heir should have a Letter right to posses- 
sion than another. He has failed to under- 
stand the ruling he cited and has gone 
astray. 

In Maung Po Myin's case(1) the persons who 
redeemed the land were the son and daugter- 
in-law or daughter and son-in-law of the 
mortgagors, and they redeemed during the 
life-time of the mortgagors. They were not 
entitled to do this in their own right, and 
they did it with the permission of the mort- 
gagors and not in opposition to them, and, 
therefore, the mortgage was transferred and 
not extinguished. 

In the present case Mi Hla Yin hada 
right to redeem, and she redeemed in exercise 
of that right, and, therefore, the mortgage 
was extinguished. : 

When a mortgage is redeemed by the 
mortgagor or by some one having a right 
under section 91, Transfer of Property Act, 
to redeem, the original contract is completed 
and ail the mortgagee’s rights created under 
it cease. The contract of mortgage is no 
longer in existence and the mortgage is said 
to be extinguished. 


The same thing happens when the mort- 
gor’s rights are invaded and some one hav- 
ing no right to redeem redeems in opposition 
to the mortgagor: Nga Kyaw Dun v. Mi Min 
Sin (2). The mortgage is then extinguished 
because the mortgagee recognizes the title 
of the person redeeming and allows redemp- 
tion in view of the terms of the original 
contract. He does not give up his rights of 
his own free will, but because he thinks 
that by the terms of his contract he ‘s legally 
bound to do so. The contract is, therefore, 
ab an end and the rights created by i6 cease. 


(1) U. B. R. 1897-1901, II, p. 473. 
(2) U. B. R. 1904-1906 II, Limitation p, 9. 
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But a mortgagee may either sell or mort- 
‘gage his rights under the contract. When he 
mortgages them the transaction is a sub- mort- 
gage and the mortgagee may redeem his 
‘rights so long as the mortgagor does not 
‘exercise his paramount right of redemption. 
‘When the mortgagee sells his rights those 
‘rights do not cease to exist; they become 
the rights of the purchaser; the original 
contract is still in force just as in the case 
of the negotiation of a negotiable instru- 
ment. The mortgage is then said to be 
- transferred. This is what happens when a 
person having no right to insist on redemp- 
tion redeems either with the permission of 
the mortgagor or without such permission but 
recognizing the mortgagor’s title. He merely 
purchases the mortgagee’s rights. 

In the present case Mi Hla Yin redeemed 
in her own right and the other defendants 
could not have legally resisted redemption 
by her. The original contract, therefore, was 
at an end and the mortgage was extingu- 
ished and the suit was not maintainable. 

It has been urged that the suit instead 
of being dismissed should be turned into 
a partition suit. 


It is not improbable that such a suit 
would involve fresh parties and the bringing 
into hotch potch of other property, and the 
rule usually followed is not to allow an 
amendment of the plaint of such a charac- 
‘ter at this stage, but over and above this 
objection there is a further one that is in- 
superable. The land is now under mortgage 
to a stranger who is not a party to the 
suit. The land cannot be partitioned until 
that mortgage has been redeemed. The 
plaintiffs! remedy is to sue Maung Than for 
redemption. 

The decree of the lower Appellate Court 
is set aside and the suit is dismissed with 
costs. 

Appeal accepted; Suit dismissed. 
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LOWER BURMA CHIEF COURT. 
Seconp CIVIL APPEAL No. 345 or 1914. 
December 6, 1915. 
Present:—Sir, Charles Fox, Kr., Chief Judge. 
MAUNG THEIN AND ANOTHER— PLAINTIFES 
—APPELLANTS 
versus 
MA THET HNIN AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 

Buddhist Law, Burmese--Minor—Marriage—Marriage, 
compensation for breach of contract of—Parents, promise 
of, to marry their children, if enforceable. 

Under the Burmese Buddhist Law a male 
whether a .minor or not cannot be married 
without his consent or against his will. If parents 
promisetomake or compel their child to marry, the 
Court cannot enforce such promise or give compen- 
sation for breach of it, because by so doing it would 
infringe the essential principle that the consent 
of parties to a marriage must be free. [p. 608, col. 2; 
p. 509, col. 1.] 


Maung Taik v. Ma Cho, U. B. R, 1897-1901, ll, 
197, referred to. 


Mr. A. 0. Dhar, for the Appellants. - 
Mr. Ko Ko Gi, for the Respondents. 


JUDGMENT.—The first plaintiff is a 
spinster of over. 20 years of age; the 2nd 
plaintiff is her adoptive mother. The Ist 
defendant is a bachelor who-is also abovo 
the age of minority; the 2nd defendant 
is his father. The suit was for Rs. 300 
as compensation for breach of promise of 
marriage. It presents novel features. 

The plaint sets out that in the spring 
of 1913 the young man and woman loved 
each other, and went off and lived together as 
husband and wife by mutual consent for 
about a week. In other words, they eloped 
without the consent of their parentis, and 
behaved or rather misbehaved in the 
manner in which eloping couples may bé 
presumed to do. It is not alleged that 
the- young man promised the young woman 
marriage either before or after the elopement. 
The second plaintiff’s husband found out the 
runaways and according to the plaint he 
called away the young woman and looked 
after her. According to the written 
Statement he took her away and hid her, 
and in consequence the young man was 
not able to continue living with her. The 
plaint alleges that shortly after this the 
second defendant went to the second plaintiff, 
and promised her that he would choose a 
propitious day, provide suitable marriage 
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presents for the young couple, and would 
give his son in marriage to the young 
woman. Inher evidence the second plaintiff 
said} he asked her to allow him to 
make his son marry her daughter. She 
consented. When, however, .she sent an 
intermediary to ask the second defendant 


to carry out his promises he refused to 
do so, and said that the plaintiffs might 
take any action they chose. Rupees 300 


was claimed because the second defendant 
liad property worth between Rs. 8,009 and 
Rs. 4,000 and according to second plaintiff 
and her father, it was customary in their 
part of the country and considered proper 
that a father with such means should on 
his son’s marriage give the young couple 
property worth what would be about a 
tenth of his own property. The second 
defendant repudiated having made the 
promises alleged. His version of what 
happened was that when „a Sub-Inspector 
of Police came to him about the matter, 
presumably about a possible charge of 
abduction against the young man, he told 
the officer that he would mike the young 
man and woman marry if they consented 
to do so. Subsequently his son refused 
to marry the young woman. The Courts 
have found that the father did make the 
promises alleged. by the second plaintiff and 
have given decrees in favour of both 


plaintiffs against both defendants. The 
Township Court’s decree was for Rs. 200 
but this was reduced by the District 


Court to Rs. 100 with costs. Both sides 
have appealed to this Court, the defend- 
ants on the ground that neither of them 
was liable, and the plaintiffs on the 
ground that the District Court was wrong 
in reducing tke compensation, and in not 
sufficiently . taking into account the 
injury done to the young woman’s future 
prospects of marriage, and to her feelings. 
affections and social position. One of the 
witnesses called by the plaintiffs said that 
he did not think that the young woman’s 
reputation was affected in consequence of 
her having eloped witk a bachelor. The 
ideas prevailing in the particular part of 
the country appear to be peculiar. The 
clàim was based not--upon injury to 
reputation, injured “feelings - or - anything 
omotely connected with love and romance, 
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but upon tha rhonetary and, some may 
think, sordid aspect of matrimony. Wounded 
feelings at promises made hy the father 
not being carried out must have weighed 
less with the plaintiffs than the hope of 
getting as much as taey could out of 
him. 

The legal question involved in the case 
is whether the breach by the father of 
his promises to give his son in marriage to 
the young woman or to make his son 
marry her, and to give the couple marriage 
presents suitable to his position in life, 
afforded the plaintiffs jointly, or afforded 
either of them, a cause of action on which 


the Courts could make a decree for 
compensation. The Township Judge gave 
both plaintiffs a decree because he 


understood the Burmese Buddhist Law to 
allow compensation to be given for breach 
of promise of marriage to the parents of 
the party injured as well as to that 
party. The District Judge was led to up- 
hold the decree by reference to sub-section 2 
of section 25 of the Contract Act, but he 
does not work out in his judgment how 
that can be applicable to the case. 

No doubt some texts in some Dhammathats, 
for instance those in sections 54 and 55 of 
the Kinwun Mingyi’s Digest, contemplate 
penalties on parents who refuse fo carry 
out a promise to give a child in marriage, 
but these texts apply to parents of a girl 
only. I can find no similar provision 
penalizing parents of a male child. But 
even if there were one, the provision 
would be one which it would not be possible 
for our Courts to carry out in these days. 
Our Courts must recognize that the free 
consent of the actual parties is essential 
to a marriage between an adult man and 
av adult woman. No giving in marriage by, 
parties insuch a case can be recognized as 
constituting a marriage unless tie actual 
parties consent to be married. In Maung 
Taik v. Ma Cho (1) it was held that among 
Burmese Buddhists a woman, whether a 
minor or not, cannot be legally married with- 
out her consent or against her will; a fortiori, 
a male, whether a minor or not, cannot be 
married without his consent or against his 
will. If the second defendant’s promise was 


(1) U. B. R, 1897-1901,-1I, 197, 
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to give his son in marriage to the first 
plaintiff, the fulfilment of the promise by 
his informing the plaintiffs that he 


gave 
the son in marriage to the first plaintiff 
wculd have no legal effect, consequently 


the plaintiffs could not be given compensation 
for breach of a promise the fulfilment of 
which - would be useless ‘and of no effect. 
If his promise was to make or compel his 
son to marry the girl, the Court could not 
enforce such promise or give compensation 
for breach of it, because by so doing it 
would infringe the essential principle that 
the consent of parties toa marriage must 
be free. 

Neither Court stated the ground on 
which it made the “first defendant liable. 
It was not alleged that he had ever 
made a promise to marry the girl. He 
clearly was not liable for any breach of 
promise to marry. 

For the reasons I have stated, his father 
cannot be held liable to compensate 
either or both of the plaintiffs for breach 
of the promises he was held to have 
made. 

The appeal is allowed. The decrees of 
both the lower Courts are set aside, and 
the suit is dismissed with costs. 

^ ppeal allowed. 


LOWER BURMA CHIEF COURT. 
Szconp Orvin ApPsAL No. 362 or 1914. 
November 16, 1915. 

Present; —Sir Charles Fox, Krt., Chief Judge. 
KO BAT AND OoTHERS—PLAINTIFFS— 
APPELLANTS 
versus 


MAUNG KYA BAW AND ANOTHER— 


DEFENDANTS RESPONDENTS. 

Civil Procedure Code (Act V of 1968), s. 151, scope 
of —Decree— Specific performance—Contract of sale— 
Deposit of money—Euwtension of time fived—A pplication 
after expiry of time, if allowable. 

When an appeal is filed »gainst a decree or order 
directing deposit of money by a certain date, an 
application for extension of such time should be 
made before the expiry of the time; but a Court 
may extend such time on an application made even 
after such date under section 151, Civil Procedure 
Code, if it is necessary to do so for the ends of justice*., 


Mr. Munshi, for the Appellants. 
Mr. Rutledge, for the Respondents. 





* See 32 Ind. Cas. 401 in which a contrary view has 
been held.— Ed. 


INDIAN CASES. 


509 


JUDGMENT.—The suit was, inter alia, 
for specific performance of a contract for 
sale of land. On the 30th July 1913 a 
decree was passed ordering that on the 
plaintiffs depositing in Court Rs. 400 before 
the end of the Burmese year 1275 (the 14th 
April 1914) the Ist defendant should execute 
a deed of sale to the plaintiffs of the land, 
and in default of the deposit being made 
the suit would stand dismissed. An appeal 
was preferred against the decree but it was 
dismissed on the 7ih April 1914, The 
plaintiffs did not deposit the money payable 
by tham until the following month, Their 
reason for not depositing the money until 
then was that they did not hear of the 
result of the appeal until shortly before 
doing so. They applied that the defendants 
should be ordered to execute a transfer 
document. Objection was taken that not 
having deposited the money within 
the time mentioned in the decree the 
plaintiffs «ere not entitled to the order 
they asked for and the suit stood dismissed. 
The Sub-Divisional Judge did not think it 
was within his power to extend the time 
allowed for the deposit of the money, and 
dismissed the plaintiffs’ application. They 
appealed to the Divisional Court, and the 
Judge considered that it was open to him 
to extend the time even at that stage. 

The procedure was, no doubt, irregular. 
The plaintiffs should have applied before 
the 14th April 1914 for extension of time, 
&nd the Divisional Judge should have fised 
a new period’ within which the deposit 
should be made, seeing that the date of 
his giving judgment was so near the time 
fixed in the original decree. 

There can be no question that he would 
have had power to do this, 

An extension of time, after the period 
fixed by the original decree had passed, can 
only be upheld as an order contem plated 
by section 151 of the Code as necessary 
for the ends of justice. 


I am not prepared to hold that it was 


not within the power of the Divisional 
Court to extend the time by virtue of 
that provision. The appeal is dismissed 


with costs, two gold mohurs, 


Advocate's fee 
allowed. 


Appeal dismissed, 
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- CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrens Nos. 1122, 
1298 anp 1299 or 1912. 

August 19, 1914. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Coxe. 

In No. 1122 or 1912 
GANDO PATUNI AND ANOTHER—DREFENDANTS 
—APPELLANTS 
Ix No. 1298 or 1912 
RAJU PATUNI-—DEFENDANT— 

APPELLANT 
In No. 1299 or 1912 
KISHORI PATUNI—DzFENDANT— 
APPELLANT 
versus 
SARAT PATUNI AND OTHERS— 


PLAINTIFFS—RESPONDENTS IN ALL. 

Bengal Landlord and Tenant Procedure Acl (FIL of 
1869 B. C.), s. 27, applicability of —Tenant dispossessed 
by a co-sharer landlord —8uit for recovery —Limitation. 

When a tenant is ousted by a co-sharer landlord, 


ihe special limitation provided in section 27 of Act. 


VIII of 1869 B. O. has no application to the tenant's 
suit for recovery of possession. [p. 511, col. 1.] 
` Brojo Mohux De Sircar v. Sheikh Dengu, "1 O. L. R. 
141, followed. 
Appeals against the decrees of the Subordi- 
Judge, 2nd Court, Sylhet, dated the 30th 
January 1912, modifying that of the Munsif, 
Additional Court, Sunamgunj, dated the 19th 
June 1911. 
FACTS material to the 
these : — i 
` Three suits were brought by the plaintiffs 
for the recovery of possession of some lands 


report are 


on establishment of their jote rights there- , 


to. They alleged that the lands in suit were 
their paternal jotes held by them under the 
malics _Rashamay Chowdhuri, Krishna 
Kumar Chowdhuri and others and that in 


1312, B: S., thé defendants wrongfully dispos- - 


sessed, them from the same. 


- The defence set up by the defendants was 
the -same in all the three suits and it was 
that the plaintiffs had abandoned the lands 
in suit, whereupon they were settled with 
them by. Krishna Kumar Chowdhari and 
his nephew, whom they alleged to be the 
Sole landlords ;of the disputed lands. The 
defendants also) contended that at any rate 
the suits were barred by the special law of 
limitation provided in section 27 of Act 
VIII of 1869, as-they had been instituted 
more than one year after the plaintiffs had 
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been ousted by thé landlords, Krishna Kumar + 


- Chowdhuri and his nephew. 


It was found by the lower Appellate 
Court that the story of abandonment set 
up by the defence was false and that Krishna 
Kumar Chowdhuri and his nephew were 
not the sole landlords but they were 
co-sharer landlords. On the question of 
limitation the Court of first instance held, re- : 
lying upon the decision reported as Brojo 
Mohun De Sircar v. Sheikh Dengu (1), that the 
Special limitation of one year as provid- 
ed in section 27 of Act VIII of 
1869 did not apply and he refused to 
consider the rulings on the point under 
the Bengal Tenancy Act, on the ground 
that that Act was not in force in the place 
(within District Sylhet). This decision 
of the Munsif was upheld by the Subordinate 
Judge in appeal. The material portion of 


' his judgment on the question of limitation 


is the following :— From the evidence 
there can be no doubt that the co-sharer 
landlord Krishna Kumar  Chowdhuri dis- : 
possessed the plaintiffs from the lands in 
suit through the defendants in Pous 1312 
B.S. Bnt as the plaintiffs  ouster was 
caused only by a co-sharer landlord, and as: 
the plaintiffs claim the disputed lands on 
the strength of their title, which is denied 
by the defendants, the special limitation of 
one year, provided in section 27 of Act VIII 
of 1869, has no application to the present 
suits. The present suits are clearly governed 
by the general limitation of 12 years, and 
they are, therefore, clearly within time.” 
The result was that the plaintiffs’ suits were 
decreed with mesne profits by both the 
lower Courts. The defendants thereupon 
preferred these second appeals to the High 
Court, the main question of law argued 
being whether the rule of limitation pro- . 
vided in .section 27 of Act VIII of 1869" 
applied to the suits or not. 

Babu Kali Kinkar Ohackerbarty, for the 
Appellants. 

Babu Hemendra Kumar Das, for the 
spondents. 


Re-- 


JUDGMENT. 


Wooprorre, J.—The point which has-been 
taken before us is this, that the Judge was 


(1 TLR 141, © 
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wrong in holding that section 27 of Act VIII: 
of 1869 did not apply to the present suit. 
In so holding, he is supported by a decision 
referred to’ by the Munsif reported as 
Brojo Mohun De Sircar v. Sheikh, Dengu (1). 
We are invited, as was the Munsif, to 
eonsider some decisions under the Bengal 
Tenancy Act. Those decisions are not rele- 
vant and I would follow the reported: 
decision &nd hold that the Judge was right. 
Moreover, it has been pointed out in the 
present case that there isa finding that the: 
evidence shows that tbe plaintiffs and the 
other tenants have been in occupation of 
their respective lands without payment of 
rents for a considerable time, as they had 
to excavate a khal to drain off water from 


the fields at their own expense and trouble., 
And then further, there is a ground of appeal. 


which is inconsistent with the rest and 
which the learned Pleader does not press, 
that the Courts below ought to have held 
that as no rent was payable for the lands 
in suit, from which the plaintiffs were dis- 
possessed, no tenancy in the eye of law can 
be said to have been created. 

The appeal is dismissed with costs. 

This judgment will govern the other two 
appeals (Second Appeals Nos. 1298 and 1299 
of 1912). 


Coxe, J. —L agree. On theappellant's own 


showing the plaintiffs were not d ispossessed - 


of the land by “the person entitled to receive 
rent for the same” within the meaning of 


section 27, Act VIII (B. CO.) of 1869. . 


Apreals dismissed. 


. LOWER BURMA CHIEF COURT. 
Cmm Revision Petition No. 74 or 1915. 
December 23, 1915. 
Present:—Mr. Justice Parlett. 

Shaik SADIK MAISTY— Praintirr—-— 
- APPLICANT 
i VETEUS 
|» MAHOMED AUZAM-DEFENDANT— - 
RESPONDENT. 
Contract Act (IX of 1812), s. 


Express and im plied contract— Compensation. 
Where there is an- express contract between 


and Bthat A would-deliver certain goods to €, C 


40, applicability of— 
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is nob bound to compensate or pay to A though he, 
makes use of those goods. 

Section 70 of the Contract Act applies only in 
the absence of an express contract. - 


Mr. Campagnac, for the Applicant. 

Mr. N. M. Cowasit, for the Respondent. 

JUDGMENT.—Applicant obtained a decree 
against respondent, but the latter successfully 
&pplied for review of judgment and got the 
decree set aside. It was contended here that 
the review should not have beenallowed. It 
was allowed on the ground: of an error ap- 
parent upon the face of the record, namely, 
that the suit was based upon an express con- 
tract which was held not proved, and the: 
decree was granted upon an implied contract. 
The only question, therefore, is whether there’ 
was such an error. . As I understood the ori- 
ginal judgment, the decree against the re- 
spondent was based upon the facts that he: 
had received the brieks and had made no' 
payment for them, section 70 of the Contract 
Act apparently being in view. The record, 


_ however, showed that respondent had in fact 


made a payment, though not to the applicant, 
and this seems to have been the main ground 
on the application for review, though ‘not’ 
expressly dealt with in the judgment on re-. 
view. Not understanding how the question 
of a payment to a person other than the 
applicant or some one authorized by him was, 
material, I havehad the matter furtherlargued 
with reference ta section 70 of the Contract! 
Act and have come to the conclusion that that 
section applies where the delivery is made in 
the absence of any express contract at all. 
In this case it has been found in fact that 
there was an express contract between the 
applicant (plaintiff) and the 2nd defendant, to 
which respondent (1st defendant) was not a 
party. It has never been alleged that the 
second defendent was 1st defendant’s agent. 

Upon the facts found, therefore, the judg- 
ment on review was correct. This application 
is dismissed with costs. Advocate’s fees two 
gold mohurs, - 

Application dismissed. 
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COURT OF THE BOARD OF REVENUE, 
- UNITED PROVINCES. 
Revenue Petition No. 22 ox 1909-10 
or GoragHpur District. 
August 1, 1910. 

Present:—Mr. Reynolds, J. M. 
SHEORAJ SINGH—Desrennant— APPELLANT 
i versus 

B. KOULHAN SINGH--PLAINTIFE— 


EN RESPONDENT. 
. Civil Procedure Code (Act V of 1908), O. VI, v. 17 
—Ejectment—Number of plot incorrect — Clerical error 


-——Amendment. : 
An error in the number of the plot from which 


ejectment is sought is a clerical orror liable to amend- 
ment under Order VI, rule 17, Civil Procedure 
Code 1908. | 

Second appeal from the order of the Com- 
missioner of Gorakhpur Division, dated the 
3rd November 1909, reversing that of 
the Assistant Collector of Gorakhpur District, 
ina case of ejectment under section 58 of 
Act II of 1901. 

JUDGMENT.—In this case the suit origi- 
nally filed was for ejectment from No. 17.8/1 
measuring 1 bigha. It appeared subse- 
quently that No. 17-8/1 was in the cultiva- 
tion of another tenant and measured 4 
bighas and that the correct number should 
lave been 17-9/1. Thisisa mere clerical 
amendment allowable under Order VI, rule 
17, and it no more prejudices appellant. 1 
dismiss this appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civiu APPRAL No. 858 or 1913. 
December 16, 1915. . 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
Syed AHMAD SAHIB SHUTTARI— 
PLAINTIFF—APPELLANT 
versus 
MAGNESITE SYNDICATE, LTD., BY TAEIR 
AGENT AND MANAGER, Mr. G. TURNER, 
AND OTHERS— DEFENDANTS Nos. 1, 2 


AND 4 TO 8— RESPONDENTS. 
Landlord and tenant—Tenant-in-common, whether 
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‘entitled to the remaining 
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can sue for his share—Penal provisions, construction 
of—Lease providing for re-entry on breach of covenants 
—Forleiture once incurred, effect of— Muhammadan 
Law—-Intestate—— Succession. 

The rights possessed by the members of n Mu- 
hammadan family in an intestate's estate are those of 
tenants-in-common. [p. 518, col. 2.] 

Jogeswar Narain Deo v. Rama Chandra Dutt, 28 C. 
070; 23 I. A. 37, referred to. 

‘A tenant-in-common is, in the Madras Presidency, 
entitled to sue for his share of the property de- 
LS when a forfeiture has been incurred. [p. 514, 
col. 1. 

Sri Raja Simhadri Appa Rao v. Prattipati Ramayya, 
29 M. 29; Korapalw v. Narayana, 20 Ind. Cas. 930; 
(1913) M. W. N. 655; 88 M. 445; 25 M.I.J. 815, 
followed. 

Penal provisions providing for re-entry on failure 
to perform the conditions of a lease should be strict] 
construed without favour to either side.[p. 514, col. 2. 

Goodtitle, Lessee of Charles Luwmore v. Saville, 16 East 
87; 14 R. R. 305; 104 E R 022, Doe d Davis v Elsam, 
(1828) Mood. & Mal. 89,81! R. R. 729; Doe d Anglesea 
v. Rugeley, (1844) 6 Q. B. 107; 18 L. J.M.C 1875 8 
Jur. 615; 115 E. R. 41; 66 R. R. 305, Doe d Lloyd v. 
Ingleby, (1846) 15 M. & W. 465; 153 E. R. 933; 71 R. 
R. 731, Balambhat  Ravjithat , Joshi v. Vinayak 
Ganpatrao Patwardhan, 10 Ind. Cas. 740; 13 Bom, L. 
R 184,35 B. 239, referred to. 

In a mining lease the interests of the Government 
also are in jeopardy and therefore a forfeiture once 


. incurred cannot be relieved against. [p.5'5, col. 1.] 


Whero the plaintiff and the defendants owning un- 
divided shares in the property in dispute jointly gave 
a mining lease, which made the rent due thereunder 
payable in certain proportions individually to them 
all and provided for re-entry in case of the lessee's 
failure to perform the conditions, nnd the plaintiff, 
on the breach of certain covenants, sued for a de- 
claration that the lease had terminated and for pos. 
session of his share : 

sa. that the suit was maintainable 
1. 

Second appeal against the decree of the 
District Court cf Salem, ic Appeal Suit No. 
25 of 1912, preferred against that of the 
Principal District Munsif of Salem, in Origi- 
nal Suit No. 17 of 1911. 

Messrs. M. O. Parthasaradhy Atyangar, 1. 
Rangachariar and P. R. Narayanasamy  Adyar, 
for the Appellant. 

Messrs. King and Partridge, for the Re- 
spondents. 

This second appeal coming on for hearing 
on the 8th March 1915, and having stood over 
for consideration till the 18th March 1915, 
the Court delivered the following 


JUDGMENT.--The plaintiff and defend- 
ants Nos. 2 to 8 own undivided shares in the 
property in dispuie. Plaintiff is entitled to a 
1£0/480 share. Defendants Nos. 2 to 8 are 
z share. On ihe 
26th January 1899, they jointly gave a lease 


[p. 514, col. 
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of the entire property to Mr. (t. Œ. Arbuth- 
not for 30 years. The present lst defendant 
is the successor-in-title of the said lessee. 
The lease was for quarrying magnesite and 
chalk. It made the rent due thereunder 
payable in certain proportions individually to 
the plaintiff and defendants Nos. 2 to 8. It 
provided for the keeping of accounts for the 
weighment of the magnesite and chalk in the 
presence of the lessors and the lessee, and 
“contained provisions for re-entry and for the 
forfeiture of the lease on certain contingencies. 
The plaintiff complains of the breach of three 
covenants (see paragraph 5 of the plaint) and 
prays that ib may be declared thatthe lease 
had terminated, and for possession of either 
the entire property or the share of the plaint- 
iff. The Ist defendant denied that he failed 
to fulfil any of the conditions. He admits 
in paragraph 18 of his written statement 
that a certain sum of money is still due to 
the plaintiff. The other defendants remained 
ec parte, 

The Munsif upheld the plaintiffs conten- 
tion and decreed possession of the plaintiff’s 
share. The District Judge on appeal has 
reversed that judgment. 

The first question argued by Mr. T. Ranga- 
chariar for the appellant is that the District 
Judge’s view that one only of the lessors is 
not competent to maintain a suit in ejectment 
is not the law inthis Presidency. In the 
case of Sri Raja Simhadri Appa: Rao vw. 
Prattiputd Ramayya (1) and in the case of 
Korapalu v. Narayana (2) this High Court 
held that one of the several tenants-in-common 
can sue to recover possession of his share 
from the joint lessee. Thecaseof Ebrahim 
Pir Mahomed v. Qursetji Sorabji De Vitre (8) 
takes the same view. On the other hand, 
the Calcutta High Courtin a long course 
of decisions maintains the position that all the 
co-owners must sue together. Having 
regard to this conflie& of authorities, and to 
the guarded language used by Mr. Justice 
Sankaran Nair in Sri Raja Simhadri Appa 
Rao v. Prattipatht Ramayya (1), we had the 
question fully argued before us - [t was 
contended that under the English Law, it 


1) 29 M. 29. 

(o 20 Ind. Cas. 930; 25 M. L. J. 315; (1913) M. W. 
N. 655; 3S M. 445. 

(3) 11 B. 644. 
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is open to a tenant-in-common to sue for the 
recovery of his share of the land demised, 
and that there is nothing in the Statute Law 
of this country which restricts such a right. 
The view maintained by jurists that “joint 
tenants are seized per my et per tout (by the 
half, or moiety, and by all)” has been 
commented uponinthe note to Murray v. 
Hall (4) and its limitations have been 
explained. It is said‘in English books that 
the right to bring separate suits is due to 
the conception that it is a concession 
to the lesseo that he should be 
allowed to take a joint lease, and that by 
the mere fact of joining in the lease, the 
several owners are. not debarred from 
enforcing their individual rights. It is not 
necessary to cite all the English authorities 
which recognise the rights cf a tenant-in- 
common tosue to recover his share of the 
holding demised. They are collected together 
in. Cole on Ejectment, page 286. See also 
Williams onthe Law of Ejectment, page 
194. Freeman in his book on Co-tenancy 
and Partition points out the distinction in 
this respect between joint tenants, tenants- 
in-common or co-parceners, See sections 
329, 330, 331 and 341. The general rule is 
stated to be, “whenever the title of the 
co-tenants, as in case of joint tenancy and 
co-parcenary, is joint, the action must also be 
joint; and whenever,as in tenancy-in-common' 
such tenant is deemed to possess & separate 
and distinct estate, the remedy of each must 
be distinctly and separately pursued." An 
exception even in the case of several tenants 
has been maintained from the earliest 
times to the effect that “where the thing 
to be recovéred in a real or mixed action is 
entire, there, of necessity, tenants-in-common 
must join." That is ihe ^ reason 
for the distinetion in this respect between 
actions for the recovery of real and of 
personal property. 


There can be no doubt that the rights 
possessed by the members of a Muhammadan 


family in an intestate’s estate aro that of 
tenants-in-common. As was pointed ont by 
the Judicial Committee of the Privy 


Council, there is no presumption of joint 
tenancy in this country except in the case 


(4) (1849) 7 C. B.44l at p. 455; 18 L.J. O. P, 


: 161; 18 Jur. 262; 187 E. R. 175; 78 R. R. 108, 
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of co-parceners under the Hindu Law 
[Jog:swar Narain Deo v. Rama Chandra Dutt 
(5)]. Therefore, unless there is something 
in theconditions of this country which 
warrants a departure from the principles 
applicable to- tenants-in-common both in 
England and in America, we must hold that 
the plaintiff is entitled to sue for his share. 
On the other hand we find that the rule 


of law as obtains in England i8 
accepted by the Legislature in this 
country in sections 37 and 109 of the 


Transfer of Property Act. The view of the 
Caleutta High Court that the English 
deéisions do not apply to India may be 
traceable to the suggestion thrown ont 
by Mr. Justice Rampini in the course of 
the argument in the case of Gopal Ram 
- Mohuri v, Dhakeswar Pershad Narain Singh (6) 
that under the Bengal Tenancy Act a 
fractional share-holder is not entitled to 
.maintain an action in ejectment against 
the joint lessee. So far as we are aware, 
this principle is not recognised in the 
tenancy legislation of this Presidency. 
Nor has our attention been drawn by 
Counsel tc any provision to that effect. 
.Mr. Chamier tried to distinguish the 
Madras decisions on the ground that they 
are within the strict letter of sections 37 
and 169 of the Transfer of Property 
Act, as in both the cases there was a 
transfer of the lessor’s interests since the 
demise. We fail to see on what principle 
the: transferee can acquire a better title to 
sue for the share sold to him than the 
transferor himself. Our conclusion is, a 
tenant-in-common is entitled in this 
Presidency to sue for his share of the 
property demised, where a forfeiture has 
been incurred. Of course this right must 
be found in the terms of the contract. Mr. 
Chamier contended that Exhibit A contem- 
plates a joint action. The canon of construc 
tion regarding forfeiture has not been uniform. 
Lord Ellenborough said in Goodtitie, Lessee of 
Charles Luamore v. Saville (7): “In the cor- 
struction of covenants of this sort they are 
neither entitled to favour or disfayour, whe- 
ther they are to create a forfeiture or to 


(5) 23 C. 670 at p. 679; 28 I. A. 37. 
(6) 35 C. 807; 7 C. L. J. 483. 
(7) 16 East 87 at p. 95; 14 R. R. £06; 104 E. R. 1022. 


continue an estate; but we are to put the fair 


construclion upon them, according to the 
apparent intention of the contracting 
parties.” Lord Tenterden in Doe d Davis 


v. Elsam (8°, emphasises that position. 
He says: “I do not think pro- 
visoes of tbis sort are to be construed 
with the strictness of conditions at common 
law. These are matters of contract between 
the parties, and should, in my opinion, 
be construed as other contracts. The 
parties agree to a tenancy on certain 
terms, and there is no hardship in 
binding them to those terms. In my view 
of cases of this sort, the provisoes ought 
to he construed aecording to the fair and 
obvious construction, without favour to 
either side." On the other hand, many other 
eminent Judges have held that a proviso for 
re-entry ought to be construed strictly. Doe d 
Anglesea v. Rugsley (9); Doe d Lloyd v. 
Ingleby (10). In this country, the Legislature 
inclines in favour of holding provisions 
as penal even when a- definite sum is 
mentioned as payable in cases of the 
breach. The aim of law generally is 
in favour of giving relief against forfeiture, 
We think the safer course will be to act 
on the principle that penal provisions 
providing for re-entry should be strictly 
construed. Even ir this view, we are 
unable to hold that Exhibit A provides 
for the institution of a joint action where 
-there has been an infraction of individual 


rights. The document has been drawn 
‘ap’ by English solicitors and the whole 
scheme of it” suggests that the English 
doctrine of separate action was in the 


contemplation of those who drafted the 
lease-deed. We are, therefore, forced to the 


conclusion that the genera! right of 
individual action is not taken away by 
the terms of this contract. See the 
decision in Balambhat Ravjibhat Joshi vw. 


Vinayak Ganpatrao Patwardhan (11). 
There is one other consideration which. 
confirms our view that the forfeiture 


(8) (1828) Mocd. & Mal. 189 at p. 191; 31 R. R. 729. 

(9) (1884) 6 Q. B. 107; 13 L. J. M. C. 137; 8 Jur. 
615; 115 E. R. 41; 66 R. R. 305. 

(10) (1846) 15 M. & W. 465; 153 E. R. 933; 71 R. 
R. 781. 

(11) 10 Ind. Cas. 746; 35 B. 239; 18 Bom. L. R. 
154. j 
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should be enforced if it had- been incurred. 
Under the English Conveyancing Acts of 
1881 and 1892, which were passed with 
the object of affording relief against 
forfeiture, one of the exceptions relates to 
“Covenants in a mining lease to allow 
the lessor to have access to, or inspect 
hooks, accounts, records, weighing’ machines 
or other things, or to enter or inspect the 
mine or workings.” 


In the Indian Mines Act (Act VIII of 
‘1901) there is no provision either in 
favour of or against forfeiture. The 
principle of the English rale must, therefore, 
ordinarily apply. The reason of the rule 
is apparently that in & mining lease, the 
interests of the Government are also in 
jeopardy. Consequently, it is not a matter 
depending entirely upon the rights of the 


actual parties to the contract. For this 
reason also, we must hold that the 
forfeiture cannot be ordinarily relieved 


' against, 


On the merits, we are not satisfied with 
the way the facts have been dealt with 
by the lower Appellate Court. In the 
view the learned Judge took of the law, 
there was no necessity for giving clear 
“and definite findings on the questions of 
fact involved in the case. As we differ 
from him on the question of law, it is 
desirable that the District Judge should 
he asked to submit revised findings upon 
the question whether the plaintiff has 
proved that there has been a forfeiture 
of the covenants in the lease as alleged 
by him. He must return findings on 
‘issues 1, 2 and 3 on the evidence on 
record and also upon the further question 
to what relief the plaintiff is entitled 
-within six weeks from this date. 


- The District Judge has also held that 
the suit as brought must be coastrued 
-as one for partition and that the District 
Munsif had no jurisdiction to entertain 
it. The relief claimed is to eject the 
lst defendant and to such a suit section 
7, clause XI ‘cc), of the Court Fees Act 


applies. The suit must be held to have 
been rightly valued and that it was 
properly instituted in the Court of the 


| District Munsif, 


a eee wae 


. the 


‘and modify the 


In compliance with the order contained 
in the above judgment, the District Judge of 
Salem submitted findings on the following 
issnes:— 

I. Whether the first 
made default in the 
and royalties due - to 


defendant haa 
payment of rents 
' the -plaintiff or 


molo 02 000000 Ds É 


II. Whether. due notices: of weighment 
have been given by the first defendant 
to the plaintiff or not? 

IH. Whether correct accounts have been 
maintained by the first defendant as 
required by paragraphs 8 and 10 of the 
suit lease or not? 

X. To what relief is 
entitled? 

He found 


the plaintiff 
on “the first 
defendant did not 

in the payment of royalties and 
rent due, and on the second issue that the 
defendant did not give notice of weighment 
to the plaintiff and on the third issue that 
no proper accounts were maintained and 
that the defendant was not entitled to be 


issue that 


make default 


. relieved against forfeiture. 


This second appeal coming on for final 
hearing after the return of the findings 
of the lower Appellate Court upon the 
issues referred by this Court for trial, 
the Court delivered the following 

JUDGMENT.—We accept the findings, 
reverse the decree of the District Judge 


decree of the District 
Munsif by adding a direction for partition 


-and delivery of the share of the plaintiff. 


The respondents will pay the 
the appellant in this and in 
Appellate Court. 


costs of 
the lower 


Appeal allowed; Suit decreed. 
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OUDH JUDICIAL COMMISSIONER'S 
: COURT. ] 
First Crviz- APPEALS Nos, 133, 150, 153 AND 
154 or 1911. 
July 5, 1915. 
Present; —Mr, Stuart, A, J. O., and 
Mr, Kanhaiya Lal, A, J. C. 
Nawab QASIM ALI KHAN ann ANOTRER— - 
- - PLAINTIFFS—APPELTANTS 
versus 
Saiyed AHMAD SHAH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Muhammadan Law—Gift, invalidity of a portion of, 
effect of, on othér separable’ portions—Gift in liew of 
dower—Hiba-bil-ewaz, essentials of—Consideration— 
Oudh Estates Act (I of 1869), ss. 8, 10, 15—Presump- 
tion of primogeniture, applicability of, to alienees from 
taluqdar—Wadgf of profits only, validity of—Wasiat— 
Shia Law. 


If a gift in regard to a portion of a property is in- 
valid, its invalidity would not affect another and 
separable portion of it. [p. 517, col. 2.] | 

Ram Lal v. Musammat Jani Begam, 2 O. C. 244, ro- 
ferred to, 


A gift made in lieu of dower is a hiba-bil-ewaz, 
for the validity of which delivery of possession is 
not essential The consideration of a hiba-bil-ewaz 
may or may not be adequate; it is enough for such 
a gift that some ewaz or consideration should be 
given and there should be an intention to divest one- 
self in presenti of all interest in the property. [p. 
517, col. 2.] 


Muhammad Esuph Ravutan v. Pattamsa Ammal, 23 
M. 70; Khajooroonissa v. Rowshan Jehan, 2 C. 184 at 
p. 198; 26 W. R. 36; 8 I. A. 291 (P. C.); Chaudhri Mehdi 

"Hasan v. Muhammad Husan, 98 A. 439 at p. 448; 10 
CO. W. N. 706; 8 A. L. J. 405; 8 Bom. L. R. 387; 4 C. 
L. J. 295; 33 I. A. 68; 9 O. C. 106; 1 M. L. T. 106 
(P. C.), referred to. 


The presumption raised by sections 8 and 10 of 
Act I of 1869 does not apply to property which has 
been alienated by a taluqdar in his life-time, nor 
hás it any ‘concern with the alienee or the family of 
such an alienee. [p. 519, col. 2.] 


Asghari Khanam v. Raj Bibi, 22 Ind, Cas. 267; 16 
O. C. 277, referred to. 


The Muhammadan Law does not recognise a wagf 
of the profits of the land apart from the land itself. 
But where the intention is, though the disposition, 
prima facie, appear to convey an immediate interest, 
not to give it operation during the life-time of the 
testator, the disposition will take effect as a wasiat. 
Such a bequest under the Shia Law may take effect 
in favour of some of the heirs without the consent 
of the other heirs, if i¢ does not affect more than 
one-third of the estate, or if it exceeds one-third, 
it is made for the performance of such religious 
ER, as are incumbent upon the testator. [p. 521, 
eol, 1. 


Mofazzul Karim v. Mohammed, 2 C. L. J. 166, re- 
ferred to. 
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Appeals against orders of the Subor- 
dinate Judge, Sitapur, dated 25th August 
1911. 


Messrs. Salig Ram, Aditya Prasad and 
Bhairon Prasud, for the Appellants. 


Messrs, Mot: Lal Nehru, O. F. S. Oehme, 
Chhotey Lal and Bishun Kumar, for the Re- 
spondents: 


JUDGMENT.—These appeals arise out of 
four suits brought by certain persons for 
the recovery of different items of property, 
which originally formed part of the Qutub- 
nagar estate, and for mesne profits. The 
Qutubnagar estate, according to the history 
given in the wajzb-ul.arz of 1870, was first 
owned by Thakurs, from whom it passed 
into the possession of the ancestors’ of 9 
Mughal named Subhan Ata. Subhan Ata 
adpoted Ibrahim Beg and made him the 
owner of theestate in his life-time. Ibra- 
him Beg had no issue. In 1241 fasli he 
adpoted-Ahmad Ali Beg, his wife’s brother’s 
son, and made him the owner of the to/qua. 
At the time of the annexation of Oudh, 
Ahmad Ali Beg was in possession of the estate, 
and the summary settlement was made with 
him by the British Government. A sanad 
was also subsequently granted to him under 
the hand and seal of Mr. George Udny 
Yule, the then officiating Chief Commission- 
er of Oudh, but the original sanad, which 
was probably made-over to the Land Mort- 
gage Bank of India, since defunct, is not 
now available. There are references to that 
sanad in a mortgage-deed exernted by Ahmad 
Ali Beg in favour of the Land Mortgage 
Bank of India, dated the 17th March 1873 
(Exhibit Ahmad 17), and in the papers relat- 
ing to the enquiries made by the Settlement 
Officer in 1866 in regard to some of the 
villages compromised in the sanad. The name 
of Ahmad Ali Beg, who was known as 
Ahmad Beg, was entered in List I at 
No. 75 and in List II at No. 24, appended 
to Act I of 1869. The parties do not 
agree as to whether it was an ordinary sanad 
in the form given in Sykes’ Compendium of 
the Oudh Taluqdari Law at page 385, or was 
& primogeniture sanad in the form given at 
page 386 of the same book, but in view of the 
historical fact that the old sanads were with- 
drawn by the British Government and pri- 
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mogeniture sanads granted in their places 
wherever the holders of the sanads agreed 
to the substitution, and the evidence afford- 
ed ‘by the letter of the Commissioner of the 
Khairabad Division to the Secretary 
to the Chief Commissioner of Oudh, which 
refers to the grantofa primogeniture sanad 
to Ahmad Ali Beg in respect of taluga 
Qutubnagar, there can be no doubt that what 
was granted to him was a primogeniture 
sanad in the form above mentioned concerning 
tuluga Qutubnagar (vide Exhibit Ahmad 47 
and Ahmad +8). The original sanads issued 
at the Darbar held by Lord Canning were 
signed by the Chief Commissioner, Sir Charles 
Wingfield During his: absence on leave, 
the primogeniture sanads were issued in 
their places, signed by Mr. George Udny 
Yule, who was then officiating as the Chief 
Commissioner of Oudh. 
the mortgage-deed, executed by Ahmad Ali 
Beg in favour of the Land Mortgage Bank 
Limited, to the said sanad having been un- 
der the hand and the seal of Mr. Yule, read 
with the evidence of Alopi Prasad, who was 
then the agent of the Bank, confirms the 
conclusion that Ahmad Ali Beg held a pri- 
mogeniture sanad in respect of the estate. 
The entry of his name in List No. II shows 
that there was. a custom in his family un- 
‘der which the estate devolved on a single 
heir, and there is no reason to imagine that 
he would have been unwilling to accept & 
primogeniture sanad. 

Ahmad Ali Beg was married to a lady 
called Musammat Hurmuzi Begam. He had 
by her five sons, Ahsan Ali, Haidar Ali, 
Azam Shah, Nadir Mirza and Aulad Ali, 
and four daughters. Musammat Amir Begam, 
vusammat Lado Begam, Musammat Sughra 
Begam and Musammat Kazimi Begam. The 
eldest son, Ahsan Ali, is stated to have 
been blind from birth. On the 14th Sep- 
tember 1861 he executed a Will, nominating 
his second son, Haidar Ali, as a successor 
to the estate. He appears to have subsequent- 
ly in effect revoked the Will by executing 
and registering a deed of gift on the 27th 
September 1877 in favour of his wife, Mus- 
ammat Hurmuzi Begum, giving her the er- 
tire estate in lieu of her dower. There is 
no reference in that deed of gift to the 
Will. The property comprised in the Wil 
included the entire estate of Qutubnagar, 
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-be adequate, and as pointed out 


DU 


which was situated partly in the Sitapur 
District and partly in the Háàrdcoi District. 
Mutation was effected in favour of the lady 
in respect of the property situated in the 
Sitapur District in the life-time of the donor, 
and the gift in regard to it became com- 
plete. There is nothing to show that pos- 
session was delivered or mutation effected 
in respect of the property situated in the 
Hardoi District, and if the gift in regard 
to it was invalid under section 17 of Act 
I of 1869, the interpretation placed on that 
section in Ram Lal v. Musammat Jani Be- 
gam (1) upholding the contrary view, its 
invalidity would not affect another and a 
separable portion of the gift. It is not 
alleged that the gift was not made in good 
faith. According to the Muhammadan Law, 
a gift made in lieu of dower is a Aiba- 
bil-ewaz, for the validity of which the de- 
livery of possession is not essential [Muhammad 
Esuph Ravutan v. Pattamsa Ammal (2).] The 
consideration of a hiba-bil-ewaz may or may not 
in Khajcor- 
oonissa v. Rowshan Jehan (8) and Ohaudhri 
Mehdi Hasun v. Muhammad Hasan (4) it is 
enough to perfect such a gift that some 
ewaz or consideration should be given, and 
there shculd be an intention to divest one- 
self in present? of all interests in the pro- 
perty. 


Ahmad Ali Beg died in about 1880. A 
dispute then arose between Haidar Ali 
and Musammat Hurmuzi Begam in regard 
to the succession to the estate, and a com- 
promise was arrived at, whereby Musam- 
mat Hurmuzi Begam agreed to take the 15 
villages, situated in the Sitapur District, to 
which Haidar Ali relinquished his claim, 
and the latter agreed to take the six vil- 
lages, situated in the Hardoi District, with 
the village of Newalpur in the Sitapur Dis- 
trict and the phulwari land of Qutiubnagar. 


On the 2nd June 1884, Musammaé Hur- 
muzi Begam executed a é£amlzkuama or deed 


2 20. 0. 244. 
2) 23 M. TO. 

(8) 2 0.184 at p. 
(P. €). 

(41 28 A. 439 at p. 44%; 10 C. W, N. 706: 3. A. L. 
J. 405; 8 Bom. L., R. 387; 4 C. DL. J. 295; 33 I. A. 68; 
9 0. ©. 106; 1 M. b; T. 106 (P, C.). | | 


198; 26 W. R. 36; 8I. A, 291 
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of family settlement, by which she divided 
the greater portion of her property among 
her sons and daughters. 

The village Gularha, including Nabina- 
gar, and 65 bighas of land in Karwa Jog 
were given by her to her eldest son Ahsan 
Ali. The said property was then held by 
Niranjan Lal under a mortgage effected by 
Musammat Hurmuzi Begam. Ahsan Ali died 
on the 19th January 1893 without redeem- 
ing that mortgage. He left no issue. Mu- 
sanumat Hurmuzi Begam, therefore, revoked 
the tamlzknama in his favour. In 1899 the 
village Gularha was sold in execution of a 
mortgage-decree, obtained by Niranjan Lal, 
and was purchased by Aulad Ali. Aulad 
Ali also purchased the 65 bighas of land 
in Karwa Jog from Musammat Hurmuzi Be- 
gam. The village Sahebnagar was given by 
her to Aulad Ali, who remained in posses- 
sion of it till his death. 

The village Qutubnagar, excluding the 
land of Karwa Jog, the land held by Sheo 
Sahai and 300 bighas of sir land, was be- 

: queathed by her to her three sons, Ahsan 
Ali, Haidar Ali, and Aulad Ali. The sir 
land was given to Azam Shah and Avlad 
Ali. Ahsan Aii having died in her life-time, 
the said village was divided by  Haidar 
Shah, Azam Shah and Aalad Ali in equal 
shares on the death of Musammat Haur- 
muzi Begam. 

The village Lohar Khera was bequeathed 
by her to Azam Shah and Aulad Ali, sub- 
ject to a charge of Rs. 500 per year for 
the performance of certain religious cere- 
monies and for the upkeep of her tomb and 
that of her husband. 

The village Satnapur was given by her 
to her son Nadir Mirza in full satisfaction 
of all his claims to her estate. 

She gave the villages Bilahia and Jamunia 

- to her four daughters, who divided them 
among themselves by a deed of partition, 
dated the 4th June 1887, under the terms 
of which  Musammat Amir Begam and 
Musammat Lado Begam were given Bilahia 
and Musammat Sughra Begam and Musammat 
Kazimi Begam took Jamunia. On the very 
day the partition took place, Musanwunat Lado 
Begam mortgaged ber t-annas share in 
Bilahia with possession in favour of Ran? Jani 
Begam of Ant, whose heirs are now in 
possession. 
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Musammat Hurmuzi Begam made no dis- 
position in regard to the villages of Bijauli 
and Deogawan. She had sold Deogawan in 
herlife-time to Haidar Ali by a deed of re- 
vocable sale (bat khayar), dated the 31st 
January 1855, subject to the condition that 
she would take back the property on 
re-paying the sale consideration after the 
lapse of ten years. | 


She had made certain other dispositions 
also, bat with them these suits have no 
concern. She died on the Ist December 
1902. On her death mutation was effected 
inrespect of Bijauli in favour of her three 
sons, Haidar Shah, Azam Shah and Aulad 
Ali, and in respect of Deogawan in favour 
of Haidar Shah. 


The dispute in these cases relates to the 


estate, left by Musammat Lado Begam 
and Aulad Ali. AMusammat Lado Begam 
died on the 4th November 1903, leaving 


a husband, Qasim Ali Khan, four brothers 
Haidar Shah, AzamShah, Nadir Mirza and 
Aulad Ali, and three sisters Musammat Amir 
Begam, Musammat Sughra Begam and 
Musammat Kazimi Begam. 

In suit No. 294 of 1909, Qasim Ali Khan 
and his transferee, Damodardas, claim a half 
share in the estate of Musammat Lado Begam. 
She is described as having been the owner of 
an eight-annas share in the village Bilahia, 
under the éamliknama and the deed of parti- 
tion aforesaid, and of a 1/12th share in the 
villages of Bijauli and Deogawan by inherit- 
ance from Musammat Hurmuzi Begam. It is 
admitted that she mortgaged her eight-annas 
share in the village Bilahia with Rant Jani 
Begam on the 4th June 1837, and that'the 
heirs of mortgagee are in possession of that 
share. In regard to that village, the claim 
is, therefore, for a declaration that the 
claimants are entitled to a fuur-annas share 
therein. In regard to the other two 
villages, the claim is for possession of a 
half of a one-twelfth share with mesne 
profits for the three years preceding the 
suit. 

Haidar Shah died after the institution of 
the above suit on the 10th August 1909, and 
is now represented by bis sons and daugh- 
ters, who are parties tc the suit. Aulad Ai 
died on the 2nd December 1909, leaving two 
brothers; Azam Shah and Nadir Mirzay and 
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three sisters, Musammat Amir Begam, Musam- 
mat Sughra Begam and Musammat Kazimi 
Begam. Besides the property above referred 
to, he left two houses in Lucknow, and is 
stated to have left some moveable property 
also, the existence of which is disputed. 

In suit No. 130f 1910, Saiyid Azam Shah 
claims a right to succeed to the managenient 
of the trust, alleged to have been created 
by the éamliknama of the 2nd June 1884 
in respect of the village Lohar Khera. ‘and 
contends that he and his brother, Aulad Ali, 
were appointed trustees to take charge of 
the management, and that on the death of 
Aulad Ali he became exclusively entitled to 
manage the same. He alleges that Ahmad 
Shab, the eldest son of Haidar Shah, is 
wrongfully interfering with the management 
of the trust, and has improperly realized 
Rs. 600 from the tenants. In tbe alter- 
native he claims to be the legal heir of Aulad 
Ali. On either ground he seeks possession 
of the  eight-annas share of Lohar 
Khera, which stood in the name of Aulad 
Ali, with Rs. 600, damages and future 
mesne profits. 

In suit No. 14 of 1910, Saiyid Azam 
Shah claims a 2/7th share in the other 
property of Aulad Ali with mesne profits. 

In suit No. 91 of 1910, Musammat Kazimi 
Begam, a sister of Aulad Ali, claims a 1/7th 
share in the estate of Aulad Ali with mesne 
profits. She includes Lohar  Khera, and 
some other properties, not included by 
Saiyid Azam Shab, in her claim. ; 

One of the main defences to all these 
suits was that the estate inthe hands of 
Musammat Hurmuzi Begam was governed 
by the sanad and the custom of the family, 
and devolved, on her death, according to 
the rule of primogeniture, on Haidar Shah, 


her eldest surviving son. Ahmad Shab, 
the eldest sonof Haidar Shah, similarly 
lays claim to the entire estate, left 


undisposed of by Musammat Hurmuzi Begam 
or Aulad Ali in succession to his father. 

The learned Subordinate Judge found that 
the property obtained by Musammat Hurmuzi 
Begam by virtue of the said gift was 
governed by the rule of primogeniture laid 
down in the sanad. But as held in the 
Maniyarpur case, the judgment of which 
has been delivered to-day, that rule does 
not apply to persons to whom the estate 
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had been alienated in whole or in part by 
the holder thereof in his life-time, The pre- 
sumption raised by section 8 and 10 of 
A-tLof 1869 is that Ahmad Ali Beg was 
a taluqdar whose estate, accordiug to the 
custom of the family, ordinarily devolved 
upon a single heir, but that custom does 
not apply to property which had been 
alienated by the taluqdar in his life-time. 
The custom applied to the family of Ahmad 
Ali Beg, and governed the devolution of his 
estate, but had no concern with an alienee or 
the family of such an alienee. There ig no 
reliable evidence to prove a general custom. 
The property in question on going into the 
hands of Musammat Hurmuzi Begam was 
not, therefore, governed by the rule of 
descent laid down in tke sanad, or by the 
custom referred to in section 8 of the Act. 
The gift was made when Act I of 1869 
was in force, section 15 of which provided 
that if a ¢aluqdar or grantee transferred or 
bequeathed the whole or any portion of his 
estate toa person, not being a falugdar or 
grantee, who would not have succeeded 
according to the provisions of the Act to 
the estate or toa portion thereof, if the 
transferor or testator had died without 
having made a transfer and intestate, the 
transfer of, and the succession to, the pro- 
perty so transferred or bequeathed would 
be regulated by the rules, which would 
have governed the transfer of, and succes- 
sion to, such property, if the transferee or 
legatee had bought the same from a person 
not being a talugdar or grantee. Musammat 
Hurmuzi Begam was not one of the persons 
who would have succeeded to the estate 
had Ahmad Ali Beg died intestate without 
making a transfer, for her sons were alive 
[cf. Asgharí Khanam v. Raj Bibi (5)]. The 
property held by Musammat Hurmuzi Begam 
was, therefore, governed by the Muham- 
madan Law. The family custom referred to 
in section 8 impressed the property with the 
character of impartibility, so long as it was 
in the hands of the family of Ahmad Ali 
Beg; but the effect of the sanad was to 
render it partible, when the property passed. 
by alienation to a third person not entitled to 
succeed to the estate under the sanad or 
family custom. The mere fact that the 


(5) 22 Ind. Cas. 267; 16 O. C. 277 
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alienee was the wife of the alienor made 
no difference, because property given to a 
woman becomes under the Muhammadan 
Law an independent stock of descent. The 
character of impartibility ceased to be 
applicable to ict, beciuse the custom was 
not one by which an alienee could be 
bound. The conclusions upon which the 
learned Subordinate Judge decided the suits 
cannot, therefore, be sustained. 


It is necessary under the circumstances 
to gointothe other defences raised in these 
suits. 

In the suit relating to the estate of 
Musammat Lado Begam, the defendants 
pleaded that by virtue of a family custom, 
Musammat Lado Begam was excluded from 
inheritance, that Musammat Hurmuzi Begam 
had sold her right, title and interest in 
Deogawan to Haidar Ali on the 31st January 
1885 under an agreement thatshe would 
take back the property on re-paying 
the sale consideration after ten years, 
and that the plaintiffs or their predeces- 
sors-in-iuterest had not chosen to sue for 
redemption. The learned Subordinate Judge 
found that the sale effected by Musammat 
Hurmuzi Begam in favour of Haidar- Ali 
was really a mortgage, and that no custom 
excluding daughters from  irheritance was 
` established. 


. The evidence adduced in support of 
the custom consists of certain documents, 
in which a reference is made to the gaddi- 
nashint custom obtaining in the family of 
the talugdars of Aurangahad and Qutubnagar, 
and of certain statements made by Haidar 
Ali in 1905 and by Ahmad Mirza and 
certain other witnesses in this case. Their 
evidence does not, bowever, establish that, 
apart from any gaddinashini rule applicable 
to the taluqas, there was any custom ex- 
cluding females from the property of their 
mothers. The instances, cited by some 
of the witnesses, do not exclode the possi- 
bility of the daughters having allowed their 
brothers to retain the property out of love 
and affection or other cause. A custom 
relating to a faluga or gaddi would not, as 
pointed out above, necessarily apply io 
portions split out of it by voluntary aliena- 
tion, and the entries in the wastb-ul-arz, 
relating to the custom of exclusion in regard 
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to talugas, are not, therefore, of any value. 
The  sale-deel, executed by | Mwsammat 
Hurmuzi Begam in favour of Haidar Ali 
was accompanied by au agreement (Exhibit 
Ahmad 16) for the return of the property 
on re-piyment of the considaration money, 
which insladed some money left for payment 
to certain prior mortgagees in any fallow 
season after ten years, and the proper remedy 
of Qasim Ali Khan was to have filed a 
suit for redemption of the mortgage. The 
limitation for redemption has not yet 
expired. Qasim Ali Khan and his vendee 
cannot, therefore, recover possession of the 
property mortgaged, and are only entitled 
to a declaration that they hold the 
equity of redemption with regard to a 
one fourth share out of what was inherited 
by Musammat Lado Begam in Deogawan 
from her mother. 

In regard to the village Bilahia, they 
are similarly entitled toa declaration that 
they hold the equity of redemption to the 
extent of half of the eight-annas share held 
by Musammat Lido Begam in the village. 
That village is in the possession of the heirs 
of Rani Jani Begam, with whom it was 
mortgaged by Mu ammat Hurmuzi Begam, 
and the proper remedy of the plaintiff is to 
sue the heirs of the mortgagee for a redem »- 
tion of that mortgage. In regard to 
Bijauli, Qasim Ali Khan and his vendee 
are entitled to a decree for possession of 
the half share claimed by inheritance 
from Musammat Lado Begam, who inherited 
a 1/12th share in the village on the death of 
her mother. 

In regard to the suit relating to an 
eight-annas share of the village Lohar Khera, 
it is contended on behalf of the respond. 
ents that there was no valid transfer or 
dedication of the village by Musammat 
Hurmuzi Begam, that Musammat Hurmuzi 
Begam subsequently cancelled the transfer by 
mortgaging the property elsewhere, and 
that the plaintiffs had no right of suit. 
The tamliknama does not, however, show 
that Musammat Hurmuzi Begam made a 
gift of the village in her life-time or 
dedicated the corpus of the village for any 
religious or charitable purpose. What she 
declared was: “This villageis kept by me 
during my life in my possession. There- 
after it is given (diya) to Saiyid Azam 
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Shah and Mir Aulad Ali. The condition is 
that out of its profits Saiyid Azam Shah and 
Mir Aulad Ali shall, after paying the Govern- 
ment revenue, spend Rs. $00 per year, as per 
detail given below, over the expenses con- 
nected with my tomb and that of my 
deceased husband (Mirza Ahmad Ali) and of 
moharram and majlis (celebrations). After 
that what (profit) may be left shall be divided 
between the two brothers in equal shares. 
And the management of the expenses con- 
nected with the tombs and the durul and 
fateha (ceremonies) shall be vested in Saiyid 
Azam Shah and Mir Aulad Ali. The other 
heirs shall have no concern or connection 
with the same. The lambardari of this 
village after me shall remain in the name of 
Haidar Shah according tothe terms and 
conditions specified in clause (3).” 

The grant was obviously intended to take 
effect after her death. It was burdened with 
a trust for the discharge of certain obliga- 
tions specified therein. The corpus of the 
property was not, however, conveyed for 
the discharge of the trust. As pointed out 
by Mookerjee, J., in Mofazzul Karim v. 
Mohammed (6), the Muhammadan Law does 
not recognise a wagf of the profits of land, 
apart from the land itself. (See Wilson's 
Mubammadan Law, 4th Edition, page 480). 

The deed conveys the corpus to the 
legatees, and creates a charge upon the land 


or a trust to the extent of the income 
endowed, but does not render the land 
inalienable or impartible. 

“In some cases,” says Amir Ali, “the 


disposition may, prima facie, appear to convey 
an immediate interest, and yet the intention 
may not be to give it operation during the 
life-time of the testator; when that is so, 
the disposition will take effect as a wasiat” 
: (Ameer Ali’s Muhammadan Law, Volume I, 

4th Edition, page 572). According to the 
Shia Law, such a bequest may take effect 
in favour of some of the heirs without the 
consent of the other heirs, if it does not 
. affect more than one-third of the estate, or 
if it exceeds one-third, itis made for the 
performance of such religious duties as are 
incumbent upon the testator. There is no- 
thing to show that the bequest was revoked by 
Musammat Hurmuzi Begam in her life-time. 


(8) 2 C. L, J, 166: 
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A subsequent mortgage is not necessarily i 
consistent with the rights conferred by a 
bequest. The mortgage-deed executed by 
Musammat Hurmuzi Begam and Aulad Ali 
in favour of Lachman Das on the zlst June 
1902 (Exhibit Ahmad 25) comprised Lohar 
Khera excluding the hamlet of Cbandanpur, 
and described it as the property of Musammat 
Hurmuzi Begam. No mutation of names 
was effected in favour of Aulad Ali and 
Azam Shah in respect of this village during 
her life-time (Exhibit Qasim 19'. The 
property compromised in the bequest formed 
a much smaller part than one-third of her 
entire estate, and the bequest is, therefore, 
valid and legally enforceable. 

On the death of Aulad Ali, hig half share 
devolved on Azam Shah and his brothers 
and sisters then alive. Under the bequest 
Azam Shah had a right to realize the 


. profits and to superiutend the application 


of Rs. 500 per year for the purposes 
specified in the bequest. He was also 
entitled to a 2/7ths share out of the &. 
annas held by Aulad Ali. Ahmad Shah 
had no right to make any colleetions be- 
cause his father had died in the life-time 
of Aulad Ali. There is no evidence to show 
how much rent was collected by him from 
the tenants of Mouza Lohar Khera during 
the period in suit. The amount can be 
ascertained later. Azam Shah is, therefore, 
entitled to a decree for possession with 
mesne profits of the 8-annas share belonging 
to Aulad Ali, subject to the conditions con- 
tained in the tamlcknama. 

With reference to the claim of Azam 
Shah to a 2/7ths share in the other pro- 
perty of Aulad Ali with mesne profits, 
the defence of Ahmad Shah was that 
Aulad Ali had no interest in the village 
Qutubnagar. 


Itappears from the tumliknama, dated 
the 2nd June 1884, that the village in 
question, excluding some land and other 
plots, was bequeathed by Alusammat Hurmuzi 
Begam to Ahsan Ali, Haidar Shah ard 
Aulad Ali. Ahsan Ali having died without 
leaving any issue ‘in the life-time cf the 
testator, the property devolved on Haidar 
Ali, Azam Shah and Aulad Ali. The sub- 
sequent revocation of the bequest or re-grant 
to Haidar Shah by an alleged deed of -the 
5th April 1293 is not proved. .Aulad Ali 
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was thus the owner of a one-third in that 
village, and Azam Shah isentitled to a 
2'7ths of one-third share therein along with 
a 2/7ths share in' the remaining properties. 
The claim of Musammat Kazimi Begam, a 
sister of Aulad Ali, to a 1/7th share in the 
estate of Aulad Alicovers much more pro- 
perty than what is included in the previous 
claims. She alléges that Aulad Ali got the 
village of Sahebnagar under a deed of gift 
executed by Musammat Hurmuzi Begam, 
that he purchased the village Galarha from 
Niranjan Lal, that he similarly purchased 
65 bighas of Karwa Jog from Musammat 
Hurmuzi Begam, and that he obtained an 8- 
annas share in the village Lohar Khera and 
a5-annas 4-pies share in the village Qutub- 
nagar by virtue of a tamliknama executed 
by Musammat Hurmuzi Begam, and con- 
structed a pacca kothi and a pacca house in 
Lucknow, in all of which she claims a 
1/7th share. She also claims a share in 
certain moveable property, alleged to have 
been left by Aulad Ali. The defendants 
denied the existence of the  moveables. 
The rest of the defence was the same as 
that raised in the other cases, except in 
so far that Lachman Das, who was im- 
pleaded as a usufructuary mortgagee of 
Sahebnagar, Gularha and Lohar Khera, 
claimed that his rights as a mortgagee 
should be protected. It has already been 
found that Mauza Lohar Khera was given 
to Aulad Ali and Azam Shah by Musammat 
Hurmuzi Begam by way of  bequest, and 
that that bequest is legally valid and 
enforceable. There js no proof that nay 
moveables were left by Aulad Ali or that 
they were appropriated by Ahmad Shah. 
The title of Aulad Alito the other property 
is not disputed. It has also been found 
that there was no custom in the family 
excluding females from inheritance and that 
the estate in the hands of Musammat Hur- 
muzi Begam was governed by the Muham- 
madan Law. The: plaintiff is, therefore, 
entitled to the share claimed, except in 
Lohar Khera which is burdened with a 
trust, and the moveable property in regard 
to which no proof has been afforded. No 
mesne profits can be allowed in respect of 
the property in the possession of the mort- 


gagees. 
The appeal of Qasim Ail Khan and 
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Damodar Das ts, therefore, allowed in so 
far that they will get a decree for posses- 
sion of a half shire of 1 biswa 13 bis. 
wansis 6-2/3 kachwansis of the village Bijauli, 
and a declaration that they hold a half 
of 1/12th share in the equity of redemption 
of the villages Deogawan and Bilahia. The 
appeal of Azim Shah is allowed in so far 
that he will get posseasion of the 8-annas 
share belonging to Aulad Ali in the village 
Lohar Khera with mesne profits from the 
date of the death of Aulad Alitill therecovery 
of possession, subject to the discharge of 
the trust created by the tamliknamu and 
the terms and conditions as to the 
distribution of the surplus profits contained 
therein. The appeals of Azam Shah and 
Musammat Kazimi Begam in the properties 
specified in their claims with the excep- 
tion of Lohar Khera and the moveable 
property, the existence of which is not 
proved, will similarly be decreed to the 
extent of a 2/7thsshare iv favourof Azam 
Shah and a L/7th share in favour of Kazimi 
Begam. These decrees will not affect the 
rights of the mortgagees. The amount of 
mesne profits will be determined by the 
Court below in accordance with Order XX, 
rule 12, of the Code of Civil Procedure and 
will be payable by the persons, other than 
mortgagees, who may be proved to have been 
in possession during the period in question. 
The appellants will get their proportionate 
costs in each appeal from Azam Shah in both 
the Courts. Ahmad Shah will bear his own 
cosis throughout. 
Appeals partly allowed. 


PUNJAB CHIEF COURT. 
First Civiu Apeegan No. 968 or 1913. 
July 17, 1915. 
Present: — Mr. Justice Chevis and 

Mr. Justice LeRossignol. 

MOTI SINGH AND OTHERS - DEFENDANIS— 
APPELLANTS 
versus 

Musammat JAMNA DEVI—PLAINTIFF, AND 

ANOTIIER— DEFENDANT— 


RESPONDENTS. __ 
Hinlu Law-—Widgow's  estate—Custem — Burden 
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of proof—Widow, whether can challenge alienation 
by husband—Agreement declaring rights of parties, 
whether compulsorily registrable. 

Both under Hindu Law and agricultural custom 
a widow is entitled to a life-interest in her husband’s 
estate and, therefore, the burden of proving a special 
custom to the contrary is on those who assert it. 
[p. 528, col. 2.] 


A widow is not competent to challenge any dis. 
position of property by her husband. [p. 524, col. 1.] 


Maqsud-ul-Nissa v. Kaniz Zohra, 185 P. R.'1908; 
194 P. W. R..1908, Musammat Mehtab Bibi v. Musam- 
mat Hussain Bibi, 15 Ind. Cas. 556; 124 P. W. R. 1912; 
249 P, L. R. 1913; 17 P. R. 1913, referred to., 

A document executed by several brothers 
' which declares the rights and interests of the 
brothers in estates of large value and also that their 
widows shall not inherit a life-estate but shall re- 
cieve only a maintenance allowance, is an agreement 
inter vivos and is inadmissible in evidence without 
registration. [p. 524, col. 1.] 


First appeal from the decree of the 
Subordinate Judge, Ist Class, Rawalpindi, 
dated the 30th April 1918. 


The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Mr. Beechey and Sardar Kharak Singh, 
for the Respondents. 


JUDGMENT.—The plaintiff, who is the 
widow of one of the sons of Gurdit Singh, 
sued the surviving brothers and the nephew 
of her late husband for possession of her 
husband’s share in certain villages. 


The defence to the suit was that by a 
custom of the family the plaintiff was 
entitled solely to maintenance, further, that 
the plaintiff was bound by an agreement 
subscribed to by all the brothers in 1884. 
Mehr Singh, the senior brother, before the 
Court below compromised the ease with 
the plaintiff, by receiving from her a 
certain area in recognition of his right of 
sardart or headship of the family and 
conceding to her the balance of her late 
husband’s share. 


This compromise was followed by a decree 
which was ex parte against the defendants 
other than defendant No. 1, but on the ap- 
plication of the remaining defendants, that 
decree was subsequently set aside and the 
whole question re-opened. 


The lower Court has found for the plaint- 
iff, on the grounds that the alleged family 
custom has not been established and that 
ihe agreement of 1884 required registration 
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and not having been registered was inad- 
missible as evidence. 

From the Subordinate Judge's decree, 
Mehr Singh appeals to this Court and 
prays that the compromise be maintained 
so far as he is concerned. 

The remaining male defendants in a 
separate appeal challenge the decree on the 
grounds that the family custom has been 
established &nd that the agreement of 1884 
has been acted upon, is admissible and is 
binding on the plaintiff, who is not com- 
petent to challenge her husband's disposi- 
tion of his property. The parties belong to a 
family of jagirdars and though they own 
land they are not agriculturists in the 
strict sense of the term. They are of the 
Khatri tribe. 

Both under Hindu Law and under 
agricultural custom, a widow is entitled 
to a life-interest in her husband's estate, 
so that the proof of establishing a special 
custom to the contrary was rightly laid 
on the defendants 

On the question of special custom, we 
may say at once that we find the defend- 
ants have failed to establish it. 

In the family two cases are cited, that 
of Musammat Bishen Devi, widow of S. 
Jiwan Singh, but this instance is beside the 
point, for her husband Jiwan Singh left a 
son Gurdit Singh. On the: death of S. 
Narinjan Singh in 1889 his: widow received 
only maintenance, but only after there had 
been a dispute which was settled by 
arbitration. 

A few instances are quoted from other 
families, but these cannot be regarded as 
going to establish a special custom in the 
parties’ family. 

A special custom directly opposed to the 
personal law of the parties requires much 
stronger evidence than is here produced 
before it can bə declared to exist and 
although one of the plaintiff’s witnesses, P. 
W. No. 2, says that the ladies of this family 
never receive a share of the land, he is 
a Muhammadan tenant only and not in a 
position to have any intimate knowledge 
of the subject, in fact the oral evidence on 
both sides is of no value. 


Although it is admitted by Musammat 
Har Kaur, widow of Niranjan Singh, that 
she got only matrtendité on her husband's 
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death, we nevertheless find her recorded as a 
sharer in Dadhambar (page 29 of paper- 
book), and in Wazirabad (page 17 of ditto). 

The next point is the admissibility of the 
agreement cf 1884 and its binding effect on 
Musammat Jamna Devi. 

If the document is admissible, it would 
.appear to bind Musammat Jamna Devi, for 
a widow is not competent to challenge any 
disposition of property -by her husband, ef. 
Magqsud-ul-Nissa v. Kaniz Zohra (1), Musam- 
rs Mehtab Bibi v. Musammat Hussain Bibi 
(2). 

The appellants contend that the instrument 
as a whole does not require registration, but 
that whether it does ornot, clause VI of the 

„instrument is complete in itself, that it is 
separable from the rest of the document and 
that it deals with the rights of the widows of 
the family. 

. It is further contended that it is of a 
testamentary -character, We are unable to 
accept these contentions. The clause VI is 
not of a testamentary character inasmuch as 
it is not unilateral and is not revocable. Once 
the -brothers had subscribed to it, each one 
was bound by it and one was not competent 
to resile from it without the assent of the 
. others. .It isin fact an agreement inter vivos. 

The clause constitutes an agreement be- 
tween all the brothers whereby they declare 
that their widows shall not inherit a life- 
estate but shall receive only a maintenance 
allowance of Rs. 25 per mensem. 5 
- Even in the case of Musammat Har Kaur, 
as we have noted above, this rule was not 
‘followed for she was mutated a full sixth 

.Share in. Dadhambar. 
. Similarly the rest of the instrument 
declares the right and interest of the brothers 
.in estates of large value. 


We hold that the instrument is not admis- 
sible in evidence for the reason that it is not 
registered, and its registration was com- 
pulsory before it could be effective. 

The result is that this appeal fails and is 
dismissed. - 


. As for Mehr Singh’s appeal, his only 
contention is that his compromise with 
plaintiff should be maintained. 


- (1) 185 P. R. 1908; 194 P. W. R. 1908. 
..(2) 18 Ind. Cas. 556; 17 P. R. 1913; 124 P. W. R. 
1912; 240. P, L. R. 19137. * ^ - - 
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The Subordinzte Judge refused to maintain 
it onthe ground that when the case was 
re-opened, he hotly contested plaintiff's claim. 
This is scarcely correct. In his pleas he relied 
on the compromise and he appeared as a 
witness for the defendants only after a 
bailable warrant had issued for his attend- 
ance. 3 

He then denied the plaintiffs right toa 
share, but admitted that his grandmother’s 
case was the only instance he could cite. 


We see no good reason for setting aside 
the compromise between plaintiff and Mehr 
Singh which they reached between them 
without reference to the other defendants. . 


We accordingly accept Mehr Singh’s appeal 
and decree for the plaintiff by modifying the 
lower Court’s decree, so as to bring it into 
harmony with the compromise aforementioned 
but we allow Mehr Singh no costs. The 
plaintiff's costs throughout shall be paid by 
the remaining defendants. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 

APPEAL rxom ORDER No. 37 or 1915. 
January 10, 1916. 
Present; —Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

MOHINI MOHAN MOZUMDAR 

CHOUDHURY —Opposirs PARTY 

—APPELLANT 
versus 


SURENDRA CHANDRA DEY— 


PETITIONER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, cl. (), . 
O. XXIL,*. 16—Decree, purchase of, question of— 
Decision—Appeal—Separate paras. in s. 47, effect of. ` 

The question as to the genuineness of the pur- 
chase of a decreo, arising botween tho purchaser 
who applied for execution on the substitution of his 
name as decreo-holder and a judgment-ereditor of 
the decree-holder who, having attached the decree, 
opposes the application, comes within the purview 
of section 47, clause (3), Civil Procedure Code, and 
as such its decision is appealable as a decree, even 
though the judgment-debtor does not take any part 
in the dispute. [p. 525, col. 2.1 

The fact that an application was made under Order 
XXI, rule 16, of the Civil Procedure Code does not 
prevent section 47 of the Code, from being applied 
for the decision of a question falling within its scope 
[p. 525, col. 2] 7 i 


/ 
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Semble.—The object of separately numbering the 
sub-seotionsofsection 47, Civil Procedure Code, is 
to make the several sub-sections independent of 
. each other. [p 526, col. 2.] - 

Ram Chunder v. Musammat Hamtvan, 
438; 6 C. L. J. 437, distinguished. . 

Appeal against the decree of the Subordi- 
nate Judge of Mymensingh, dated the 29th 
October 1914, reversing the order of the 4th 
Munsif, Netrokona, dated the 2nd June 1914. 

Babu Kali Kinkar Chakraberty, for the 
Appellant. | 

Babu Bir ndra Kumar Dey, for the Respond- 
ent. 


11C. W.N. 


JUDGMENT. 

D. CHATTERJEE, J.—One Ram Kanai obtained 
& decree for money: against the judgment- 
debtor. The respondent Surendra purchased 
this decree and applied to have his name 
substituted as a decree-holder and to exe- 
cute the decree. The appellant Mohini, 
having a decree against Ram Kanai, having 
attached the said decree of Ram Kanai and as 
an attaching creditor, opposed the application 
of the respondent on the allegation that the 
kobala was fraudulent and benamz. The first 
Court allowed the objection. On appeal the 
District Judge has held the kobala to be 
good and valid and allowed the objection of 
the respondent. The attaching creditor 
appeals onthe ground that no appeal lay to 
the District Judge. This would depend 
upon whether the case comes within the 
purview of section 47, clause 3, of the Code of- 
Civil Procedure. The question is whether 
the applicant Surendra was a representative 
of the decree-holder and was as such entitled 
to execute the decree. This qzestion would 
apparently come within section 47, clause 3, 
and if it does so come within that clause 
the appeal lay to the District Judge. It 
is contended, however, on the authority of the 
case of Ram Chunder v. Musammat Hainiran 
(1), that in order that the case may be 
brought within the purview of section 47 
clause 3, the dispute in question must be one 
in which the judgment-debtor was interest- 
ed. In this case it appears that the judg- 
ment-debtor did not appear to oppose the 
application of either of the parties. ‘The case 
referred to was decided upon the old section 
24%, Civil Procedure Code. In that section 
there was no numbering of the several sub- 
sections and the clause as to representation 


was dependent upon the previous part of the 
(1) 11 C. W. N, 483; 6 C. L, J, 437, : PS 
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section which refers to the dispute between 
the parties to the suit. In the present Code 
section 47 has been divided into three sub- 
sections and the sub-sections are numbered 
separately. The object of that numbering 
seems to have-been to make the several sub- 
sections independent of each other. In any 
case the three sub-sections can be read each 
by itself aud if this is done. then clause 3 
provides for the decision of-a question like 
that which was the subject-matter of the 
present dispute. 

Tt is further contended that the application 
was made apparently under Order XXI, rule 
16, and if that was so there was no provision 
for any appeal to lie against the order that 
has been passed. Under the proviso to that 
rule, notice is to be served upon the trans- 
feree and the judgmenut-debtor and if the 
transferee, that is, the original decree-holder 
and the judgment-debtor have notice, then the 
case becomes one in which all the parties are 
represented. If all the parties are represent- 
ed, the case may, very well, be treated as one 
in which the question arising for decision 
under section 47 may be decided and taking 
it for granted that rule 16 was entirely appli- 
cable, still there was nothing to prevent sec- 
tion 47 from being applied for the decision of 
the question as to who is the representative 
of the particular party to the proceeding, 
Rule 16 of Order XXI provides that a 
decree shall not be executed until the Court 
has heard their objections (if any) to its 
execution, that is, the objection of the 
s Here 
a third person also comes in whose objection 
may not be within the purview of Order 
XXI, rule 16. Here the third person is 
Mohini who is the attaching creditor of 
Ram Kanai. That question, however, can 
very well be determined under sub-section 
3 of section 47. We think, therefore, that 
on the whole, the decision is one which 
comes within sub-section 3 of section 47 and 
is, therefore,  appealable. As expressly 
stated in the section this decision is for 
the purpose of execution only. i 

In this view of the case we dismiss the 
appeal with costs, hearing fee two gold 
mohurs. 

The Rule is discharged. 

Beacucrort, J.—] agree.. 


Rule discharged. 
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MADRAS HIGH COURT. 

Geconp Civiu APPrAL No. 1563 or 1914. 

"E December 13, 1915. 
Present:—Mr. Justice Napier and Mr. Justice 
Srinivasa Aiyangar. 

. NARAYANA AND OTHERS—PLAINTIFFS— 
noe APPELLANTS 
versus 
KASHAPPAYA AND ANOTHER— DEFENDANTS 
—RESPONDENTS. . 

Landlord and tenant—Rent, payment of—Days of, 
grace—Forfeiture on non-payment—Court, power of, to 
relieve against forfeiture. 

As between landlord and tenant a Civil Court has 
a discretionary jurisdiction to relieve against for- 
feiture of tenancy in all proper cases, whether days 
of grace are allowed or not 

Narayana Kamti v. Handu Shetty, 15 M. L. J. 210; 
Naraina Naika v. Vasudeva Bhatta, 28 M. 389; 15. M. 
L. J. 208; Adiraya Shetty v. Billa Tyampu, 8 Ind. Cas. 
438; 8 M. L. T. 108; (1910) M. W. N. 419; 20 M. L. 
J. 944, referred io. 

Appayya Shetty v. Mahammade Beari, 30 Ind. Cas. 
696; 18 M. L. T. 336; (1915) M. W. N. 857; 29 M. L. 
J. 381, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 393 of 1913, 
preferred against that of the District Munsif 
of Karkal, in Original Suit No. 289 of 1912. 


Mr. T. R. Ramachandra Atyar, for the 
Appellants. 
Mr. B. Sitarama Rao, for the Respondents. 


JUDGMENT. 

SRINIVASA AIYANGAR, J.—It is:argued that 
if days of grace are allowed for payment of 
the rent, Courts have no jurisdiction to 
relieve the tenant from a proviso for re-entry 
on non-payment of rent, and the decisions in 
. Narayana Kambi v. Handu Shetty (1) and 
Naraina Natka v. Vasudeva Bhatta (2) and 
Adiraya Shetty v. Billa Tyampu (3) are 
relied on. This case and the earlier cases 
and the later cases in this Court as well as 
English cases were exhaustively reviewed 
in Appayya Shetty v. Mahammade Beari (4), 
and the conclusion was arriyed at that the 
Court has jurisdiction to relieve against 
forfeiture in all proper cases, whethor days of 
grace are allowed or not. I respectfully 
agree. In this case it is impossible to say 


(1) 15 M. L. J. 210. 

(2) 28 M. 389; 15 M. L. J. £08. 

(8) 6 Ind. Cas. 438; £0 M.L. J. 944; 8 M. L. T. 
108; (1910) M. W. N, 419. 

(4) 30 Ind. Cas. 596; 29 M. L. J. 381; 18 M. L. T. 


336; (1915) M, W. N. 857. 
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RUEMAN DEVI v, SHIB DEVI, 


that the lower Courts have not properly 
exercised their discretion. I think that this 
appeal fails and must be dismissed with 
costs. 
Narigr, J.—I agree. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Orvin Appear No. 2005 or 1912. 
July 22,1915. — 

Present: —Mr. Justice Rattigan and 
Mr. Justice Shak Din. 
Musammat RUKMAN DUVI —PrarNTIFF— 
APPELLANT 
versus 
Musammat SHIB DEVI AND OTHERS— 
DeFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, v. 1, 
scope of —Suit by different sets of plaintiffs claiming 
in the alternative, whether maintainable—Aroras of 
Sialkot—Custom — Burden of proof. : 

The provisions of Order I, rule 1, Civil Procedure 
Code, contemplate, even if they do not encourage, 
claims by different plaiatiffs in the alternative, pro- 
vided that there is a common question of law or of 
fact which would arise if such plaintiffs brought 
separate suits. [p 527, col. 1.] 

Where, therefore, two sets of plaintiffs, one the ne- 
phews and the other the daughters of the last male 
owner, sued to recover property from the widow of 
his grandson, alleging that either the nephews or 
the daughters were the legal heirs of the deceased 
owner and that they had agreed among themselves 
to divide the property in the event of either set 
of plaintiffs succeeding in the suit: 


Held, (1) that the suit could not be dismissed on 
the ground that the plaint contained contradictory 
allegations and made inconsistent claims; (p. 527, col. 


1.] 

(2) that the parties being Aroras of Sialkot City 
were probably governed by Hindu Law and the bur- 
den of proving a special custom to the contrary lay 
upon the defendant. [p. £27, col. 1.] 

Premi v. Khushal Singh, 1 Ind. Cas. 608; 28 P. L. R. 
1909; 30 P. R. 1902; 42 P. L. R. 1909, referred to. 


Second appeal from the decree of the 
Divisional Judge, Sialkot, dated the 10th 
August 1912. - 

Mr. Nand Lal, fov the Appellant. 

Mr. Dunt-Ohand, for the Respondents. 


JUDGMENT.—The Divisional Judge has 
devoted a considerz ble part of his judgment to 
criticising adversely the action of the plaintiffs 
in presenting a joint plaint in this case, and 
has indeed dismissed their suit on the ground 
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PARAMASIVAM PILLAI V. PERIYANAYAGATHAMMAL, 


that the plaint contains contradictory al- 
legations and makes inconsistent claims. It 
appears to us that the learned Judge has 


overlooked the provisions of Order I, 
rule 1l, Civil Procedure Code, which 
contemplate, even if they do not actually 


eneourage, claims by different plaintiffs in 
the alternative, provided that there isa 
common question of law or of fact which 
would arise if such plaintiffs brought sepa- 
rate suits. The parties are as follows: (1) 
one set of plaintiffs comprises the nephews 
(brother’s sons) of Lachhman Shah, deceased; 
(2) the second set of plaintiffs are the 
daughters of the said Lachhman Shah; (3) 
the defendant Musammat Shib Devi is the 
widow of Nand Lal, the grandson of Lachh- 
man Shah. Both Nand Lal and his father 
Narain Das predeceased Lachhman Shah, 
The parties are Aroras of Sialkot and are 
said ordinarily to reside in that city. The 
sait relates to the properties of Lachhman 
Shah, and the plaintiffs claim that either 
the nephews or the daughters are the 
legal heirs of the deceased and they 
set out that they have by agreement 
among themselves arranged to divide 
the property in the event of either set 
of plaintiffs succeeding in the suit. It 
is urged on their behalf that if Hindu Law 
applies the daughters are undoubtedly 
Lachhman Shah's heirs, and that if custom 
is to be applied, then under the ordinary 
rule as laid down in paragraph 9 of the 
Digest of Customary Law the widow of a 
grandson who predeceased his grandfather 
would have no claim to succeed as heir 
in the presence of the nephews of the 
deceased. 

In our opinion the probabilities are that 
the family is governed by Hindu Law. The 
members of it are Aroras and, so far as we 
can see, have little or no connection with 
agriculture. Such being the case the 
daughter would admittedly succeed in pre- 
ference to | the defendant. Assuming, 
however, that 
parties, the burden of proving a special 
custom such as that which was held to have 
been established in Premi v. Khushal Singh 
(1), among Hanhawa Jats of Amritsar, 
vould rest upou the defendant. She had 


(1) 1 Ind. Cas. 608; 30 P. R. 1909; 42 P. L, R. 1909; 
28 P. W. R. 1909. 


custom obtains among the. 


ample opportunity of proving the existence 
of any such special custom but was unable 
to discharge the onus resting upon her. 
From whatever point of view, therefore, that 
we look at the case, it is clear that one or 
other of the plaintiffs must succeed, and 
we cannot agree with the Divisional Judge 
that their plaint contained such contradic- 
tory allegations as to justify the dismissal of 
the suit. 

The Divisional Judge has found as a fact, 
and this finding is binding on us on second 
appeal, that Narain Das was not joint with 
Lachhman Shah. As a result of this finding 
we must hold that such part of the 
property insuit as belonged to Narain 
Das must be excluded from the decree to be 
given to the plaintiffs. Counsel on both 
sides agree that Narain Das’ property 
consists of (1) a plot of 7 kanals 11 marlas 
of land situate in Mahal Rangpur and (2) 
one house situate in Sialkot town. These 
two properties must accordingly be excluded 
from the decree, but in all other respects 
the decree in plaintiffs’ favour will be as 
given by the District Judge. The appeal 
is accepted, but we direct that the parties 
bear their own costs throughout. 


Appeal accepted. 


MADRAS HIGH COURT. 
Civi, Revision Petition No. 436 or 1914, 
November 16, 1915. 

Present: —Mr. Justice Kumaraswami Sastri. 
PARAMASIV AM PILLAI—PLAINTIFF— 
PETITIONER 
versus 


PERIYANAYAGATHAMMAL—Derenpant 


— RESPONDENT. 

Madras Village Courts Act (I of 1889), x 73— 
District Munsif, power of, to review judgment set aside 
by mistake—Review—Inheient power—Civil. Procedure 
Code (Act V of 1908), s. 116. 

Every Court has an inherent power to review its 
judgment by setting aside orders passed either under 
a mistake of the Judge or obtained by a fraud upon 
the Court. [p. 528, col. 1.] 

Badaricharya v. Ramchandra Gopal Savant, 19 B. 
118; Ramsingh v. Babu Kisansingh, 19 B. 116, followed, 

Damodara Nadar v. Manicka Vachuka Dasika Pan- 
dara Sannadhi, 8 Ind. Cas. 463; 6 M. L. T. 177; 19 M. 
L. J. 725; 38 M. 65; Giddayya v. Jagannatha Rau, 
21 M. 363; Ranga Row v. Emperor, 16 Ind. Cas. 518; 


528 


JAGAT RAM V. MEHR DIN. 
12 M..L. T. 850; 13 Or. L. T. 710; (1912) M. W. N. 
989; 23: M. L. J. 371, distinguished. 

“A> District Munsif can, therefore, review a judg- 
ment which he, acting under section 78 of the. Vil- 
lage Courts Act, setaside by mistake, thongh that Act 
provides for no such review. [p. 528, col. 1.] 

Quare — Whether the Code of Civil Procedure applies 
to- applications made under section 73 of the Village 
Courts Act ?. [p. 528, col. 2.] 

Petition under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the Court of the District Munsif 
of Tiruvadi, in Original Petition No. 130 of 
1914, preferred against that of the Court 
of the Village Munsif of Somerwarapuram, 
in Civil Suit No. 1 of 1913. 

Mr. G. S. Ramachandrier, for the Peti- 
tioner. 

Mr. S. Muthiah Mudaliar, for whe Respond- 


ent; 


JUDGMENT.—The only question is whe- 
ther the District Munsif has jurisdiction to 
review an order made by him under the 
Village Courts Act (I of 1889). The Act 
does not provide for review of order passed 
by the District Munsif on applications made 
to him under section 73, and it is argued that 
he has no power to set aside an order even 
though made by him under a mistake. 


I am of opinion that every Court has an 
inherent power to set aside orders passed 
either under a mistake of the Judge or 
obtained by a fraud upon the Court. What- 
ever doubt might exist where the review is 
sought on grounds outside the record, 
I do not see any grounds for holding that 
Courts are bound to allow a decree or order 
passed under a mistake to stand. Badari- 
charya v. Ramchandra Gopal Savant (1) and 
Ramsingh v. Babu Kisansingh (2) are 
authorities in point. : 


Reference has been made by the appel- 
lant's Vakil to Damodara Nadar v. Manicka 
Vachaka | Dasika Pandara. Sannadhi (8); 
Ranga Row v. Emperor (4) and Giddayya v. 
Jagannatha Rao (5). These cases do not touch 
the question as to the inherent power of 
the Court to set aside an order passed by it 


, (1) 19 B. 113. 

(2) 19 B. 116. 

(3) 3 Ind. Cas. 463; 83 M. 65; 6 M. L. T. 177; 19 
M: L. J. 725. 

(4) 16 Ind. Cas. 518; 23 M. L. J. 371; 12 M, L. T. 
350; 13 Cr. L. J. 710; (1912) M. W.N, 982, 

(5) 21 M. 363, 
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under a mistake, In Damodara Natar 
v. Mamzcka YVachaka Desika Pandara 
Sannadhi (3) the review was not granted 
owing to any mistake the Collector Jaboured 
under where he dismissed the first application. 
In the judgment Justices Munro and Sankaran 
Nair cited Badaricharya v. Ramchandra, 
Gopal Savant (1) and Ramsingh v. Babu Kisan- 
singh (2), but only distinguished the case they 
were dealing with from the two Bombay 
cases cited and all that was decided -in 
Giddayya v. Jagannatha Rao (5), was that 
section 73 of Act I of 1889 did not empower 
the District Munsif to sit in appeal over the 
judgment of the Village Court. The case of 
Ranga Row v. Emperor (4) relates to the power 
of the High Court to restore a criminal 
revision petition dismissed for default. 

In the view I take it is unnecessary to 
consider if the provisions of the Civil Pro- 
cedure Code apply to applications made to 
the District Munsif under section 73 of the 
Village Courts Act. It is argued by the 
appellant’s Vakil that they do not apply, but 
if this is so, it is difficult to see how he 
presents this petition under section 115 of the 
Civil Procedure Code. 

I dismiss the petition with costs. 


Petition dismissed., 


PUNJAB CHIEF COURT. ` 
Seconp Civiu AppeaL No. 1153 or 1913. 
July 22, 1915. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
JAGAT RAM-——PLAINTIFF—ÁPPELLANT 


versus 
MEHR DIN AND oTEERS—DEFENDANTS— 


RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), s. 11, pro- 
viso—''Recorded," meaning of Entry by patwari in, 
mutation register, whether sufficient. - 

The word “recorded” in the proviso to section 11 
of the Punjab Pre-emption Act of 1905 means entered 
in the Record of Rights. [p. 530, col. L.J 

A person cannot be properly said to be entered 
in the Record of Rights as the owner of land if only 
his name has been entered in the register of muta. 
tions by. the patwar: and a report has been put 
up in his favour in the appropriate column of that 
register. [p. 530, col. 1.] 

Hari Ram v. Allah Ditta, 28Ind. Cas, 695; 186 P. 
L, R, 1916; 17 P. R, 1916, distinguished, 
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Second appeal from. the decree of the 
Divisional Judge, Lahore Division, dated the 
9rd May 1913. 


Messrs. - Dalip .Singh 
Chand, for the Appellant. 


The Hon’ble Mr. Muhkammad Shafi, K. B., 
and Messrs. Dhanpat Rat, Durga Das and 
Balwant Rat, for the Respondents. 


JUDGMENT.—The suit which has given 
rise to this second appeal was brought by the 
plaintiff-appellant, Jagat Ram, against the 
defendants.respondents, Mehr Din, Hussain 
Bakhsh and Puran Chand for possession, by 
pre-emption, of 43 kanals 19 marlas of land 
situate in village Jia Musa, Tahsil Lahore, 
which had been sold by a registered deed, 
dated the 21st February 1911, by Puran Chand 
to Mehr Din and Hussain Bakhsh for 
Rs. 5,600. The plaintiff, who is a brother 
of Puran Chand, vendor, is by caste a 
Khatri and is admittedly not a member 
of an agricultural tribe. He claims to 
have & right of pre-emplion in respect of 
the land sold by his brother to the 
above-mentioned vendees under the proviso 
to section ll of the old Punjab Pre- 
emption Act, IT of 1905. Both the 
Courts below have dismissed the suit on 
the- ground that atthe date of sale the 
plaintiff was not recorded as the owner 
of agricultural land in village Jia Musa, 
and that he is not, therefore, entitled to 
the benefit of the proviso to section 11 
aforesaid. 


and Bahadur 


The sole question dor decision in this 
second. appeal is whether or not the lower 


Courts are right in holding that the 
plaintiff was not recorded as owner of 
agricultural land in the village at the 


date- of sale within the meaning of section 
ll of the Pre-emption Act, II of 1905. 
The material facts bearing upon this 
question are these. It seems that prior to 
1910 the plaintiff was not recorded as 
an owner of agricultural land in village 
Jia Musa; but on the 14th February 1910 


the patwart entered a- report in the 
register of mutations proposing that a ` 
certain area of land should be mutated 


in the plaintiffs name. 
to the proposed mutation have not heen 
stated by the Courts below and it is 
| unnecessary to set them out in this puce: 


ae 1 E Sa s t m 


* had been attested in his 


` facts of the case before the 
‘when so read‘it “in no way helps the: plaint- 
uff in the present ` case. es - 


f f 
Dha. faota relating ` place in favour of the 
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The mutation was not sanctioned by the 
Revenue Officer until the 15th June 1911, 
but meanwhile, on the 21st February 1911, 
ihe land in dispute was sold by the 
plaintiff's brother, Puran Chand, in favour 
of the present vendees, Mehar Din and 
Hussain Bakhsh. 

The plaintiff's learned Counsel has argued 
that since on the 14th .February 1910 
the palwart had put up the mutation in 
favour of the plaintiff in the register of 
mutations, the plaintiff was on that 
date “recorded” as the owner of agricultural 
land in village Jia Musa within the 
meaning of the proviso to section 11 of 
the Pre-emption Act, 1905, and that he 
was, therefore, entitled to a right of pre- 
emption in respect of the sale in dispute 
which took place on the 21st February. 
1911. In support of this contention the 
learned Counsel has relied on the recent deci- 
sion of this Court in Hari Ram v. Allah 
Ditta (1). That decision, however, is not 
in point. There the question was whether the 
father of the plaintiff (who was an Arora by 
caste and, therefore, not a member of an 
agricultural tribe) had been recorded as 


an owner of agricultural land in the 
estate in which the property sold was 
situate for twenty years previous to the 


date of sale. It was found that mutation 
in respect of a plot of land in the village 
favour on the 
9th September 1889, more than twenty 
years prior to the date of sale, and 
since the jamabandis of 1889.90 had been 
destroyed it was presumed under section 
114 of the Evidence Act that proper entries 
in pursuance of the mutation order must 
have been made in the jamabandi papers. 
The remark made by the learned Judges in 
that case to the effect that “a mutation re- 
gister is certainly a record within the 

meaning of the proviso” to section 11 of 
the Pre-emption Act, must bé read in the 
light of the contest and in relation to the 
‘Court, and 


Admittedly, no^ "had takèn 
present plaintiff 


before the sale in dispute, and we are 


mutation 


(1) 28 Ind. Cas. 695; 17 P. R. 1916;-186 P. L, 
R. 1915. 
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quite clear that the mere fact that the 
patwart entered a report in the mutation 
register in favour of the plaintiff on the 
14th February 1910 is wholly insufficient 
to justify a finding that the plaintift was 
"recorded" as the owner  of' “agricultural 
land at the date of sale. It is well known 
that when a patwart makes an entry in 
his register of mutations under the pro- 
"visions of sub-section (8) of section 24 of 
the Punjab Land Revenue Act, he does so 
either in pursuance of a report made to 
him under sub-section (1) of the said 
‘section or of his own motion under certain 
circumstances. After the entry has been 
made by the patwarı its correctness 
is enquired, into by a competent Revenue 
Officer, who makes such order as he thinks 
fit with respect tothe entry in the annual 
record of the right acquired and to which 
the patwari’s report relates. After the 
Revenue Officer has made an order under 
„sub-section 4 of section 34 aforesaid’ an 
.entry is made in the annual record’ under 
the provisions of sub-section (5) thereof, 
and it is obvious that until at least muta- 
tion has been properly attested by com- 
petent authority the person in whose favour 
the patwart has put up the mutation in 
the register of mutations cannot be said to be 
"recorded" as the owner of land in the 
estate to which the register relates. 

In our opinion the word “recorded?” in 
the proviso to section 11 of the Pre-emp- 
tion Aet means entered in the Hecord of 
Rights, and nothing is clearer than that a 
.person cannot be properly said to be en- 
. tered in the Record of Rights as the owner of 
land if only his name has been entered in the 
register of mutations by the patwari and a 
report has been put up in his favour in 
the appropriate column of that register. 

For. these reasons we agree with the 
Jower Courts that the plaintiff was not 
recorded as the owner of agricultural land 
in village Jia Musa at the date of the 
“sale in dispute; and that being the case, 
it is clear that he had no right of pre- 
emption in respect of the land in suit 
under the proviso to section 1l of the Pre- 
emption Act, JI of 1905. We accordingly 
maintain the decree cf the lower Appellate 
Court and dismiss this appeal with 
costs. 

Appeal dismissed, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL Civit Suit No. 422 or 1912. 
March 15, 1915. 
Present: --Mr. Fawcett, A. J. C. 
HIRJI TOKARSI— PLAINTIFF 
tersus 

GORDHANDAS AND OTHERS— DEFENDANTS. 

Trusts Act (II of 1882), s. 84—Fraudulent transfer 
—Creditirs delayed—Right of transferor to have 
transfer set aside, effect of. 

In order to disentitle a person from having set 
aside a transfer made by him for an illegal purpose 
€g. with a view to screen his property from his 
creditors, it is not necessary that the whole frand 
contemplated should have been carried into effect; 
but it is sufficient if the illegal purpose has been 
carried into effect in a material part, e.g., by de- 
laying the creditors for a long time. [p. 584, col. 1.] 


Rangammal v. Venkatachari, 18 M. 378 at p. 389; 


` Muthuraman Chetty v. Krishna Pillai, 29 M. 72, 


followed. 


Jadu Nath Poddar v. Ruplal Poddar, 4 0. L. J. 
22; 10 C. W. N. 650; 33 C. 967 at p. 979; Pether- 
permal Chetty v. Maniandy Servai, 33 C. 551; 35 
T. A. 98; 5 A. L. J. 200; 7 C. L.J. 528; 18 M. L. J. 
277; 12 C. W. N. 562; 10 Bom. L. R. 590; 14 Bur. 
L.B 1084 M.L. T. 12; 4L. B. R. 266 (P.C), 
referred to. 

Mr. Lalchand Hasomal, for the Plaintiff. 

Mr. Rupchand  Bilaram, for Defendants 
No. 1a and b, 


Mr. Kalumal Pohlumal, 
No. 2b and c. 

Mr. Dipchand Chandumal, for Defendants 
No. lc and 3. 


for Defendants 


JUDGMENT.—The plaintiff sues, as a 
member of a joint Hindu family, for partition 
of his share in the two immoveable properties 
menticned in the schedule to the plaint, and 
joins as defendants his brothers (defend- 
ants No.1), the trustees and execators of a 
Will alleged to have been executed by his 
uncle, Visram, (defendants No. 2),and his 
step-mother (defendant No. 3). In the plaint 
plaintiff refers to a release-deed executed 
by himself in 1909 and denies that this 
release-deed is a genuine transaction, assert- 
ing that if wasa sham and bogus one 
intended to screen family property, that it 
has never been acted upon and is of no 
effect whatever. 


On the other hand, the defendants Nos. 1 and 
2 deny that the release-deed is not a genuin 
d.eument and has not been acted upon, and 
picad that, even if the pleintiff'a contention 
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that it was executed to screen the family pro- 
perty against the creditors of the plaintiff be 
true he cannot get the relief sought. On this 
particular pointan issue had been framed, 
whether "even if the release-deed was execut- 
ed with the object of screening family pro- 
perty from the creditors of the plaintiff, has 
the fraud been carried out so as to disentitle 
the plaintiff to the relief sought?" And the 
trial has, in the first instance, been confined 
to the determination of this issue only (Exhi- 
bits 35 and 40). 


There can be no doubt that if this release- 
deed (Exhibit 20) isa valid document as 
against the plaintiff, it debars him from 
obtaining the relief sought, for theroby he has 
relinquished all his rights, interests, claims 
and shares in the immoveable property in 
suit in favour of his father Tokarsi, his uncle 
Visram, and his brothers. The plaintiff 
states that in 1908-09 he had contracted 
debts which came to the knowledge of his 
father and uncle and that it was in order to 
screen the family property from his creditors 
that this release-deed was executed on 2nd 
March 1909, although it purports to have 
been executed on the 28rd December 
1903. He further says that, when it 
was executed, a suit had already been 
filed against him by one of bis creditors, 
by name Lokumal. He had also before 
March 1909 contracted other debts to his 
creditor Doulatram, a brother of Loku- 
mal. In pursuance of this arrangement to 
defeat his creditors, the plaintiff says, he 
went toa place called Gojra in the Punjab 
atthe end of April 1909, but returned to 
Karachi after some two months, This, nc 
doubt, was in connection with Lokumal’s and 
Doulatram’s suits against the plaintiff which 
were decided in July 1909, when Lokumal 
obtained one decree and Doulatram three dec- 
rees against the plaintiff. T'he latter after his 
short stay in Karachi returned again to 
Gojra, where he says he Stopped till Septem- 
ber 1910. He then came to Karachi and 
remaiued there till about the beginning of 
1912 when he went to the Central Provinces. 
He returned to Karachi in March 1912 when 
his uncle Visram died. In August 1912 his 
father Tokarsi also died. Prior to that 
plaint!ff, on the 29th March 1912, applied to 
be adjudicated an insolvent, as he was 
threatened with arrest at the instance of one 
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of his creditors. In that application he 
alleged that he had no property except some 
moveables of the value of Rs. 25. His appli- 
cation was, however, dismissed on the 29th 
May 1912, on the ground that it was an abuse 
of the process of the Court. Up to this time 
no application for execution had been made by 
any of his creditors except one by Lokumal 
for the arrest of the plaintiff in November 
1910. This was, however, unsuccessful as 
the warrant could not be executed owing to 
plaintiff’s absence from Karachi, After the 
insolvency application had been dismissed, 
Doulatram in June 1912 made three applica- 
tions for execution, two by attachment 
of moveable property of the plaintiff and 
onefor his arrest. The two former appli- 
cations were, however, subsequently dropped. 
In the other one plaintiff tried to defeat 
the application by pleading poverty. But 
this plea was rejected by the Court and in 
November 1912 he was committed to Jail. 
Some four months afterwards he was released 
on payment of the amount due on the 
decree in execution of which he had been 
arrested. Before he was sent to Jail, the 
plaintiff filed the present suit in October 
1912. 


These are the main facts asserted by 
the plaintiff himself or proved so far as 
they are necessary for determination of 
the present issue. There can be no doubt 
screening family pro- 
perty from the plaintiffs creditors has 
been effected, at any rate, in so far as no 
attempts have been made by any of the 
plaintiffs creditors to attach plaintiff's 
interests in the immoveable property in 
suit, and admittedly none of them have 
recovered anything out of their dues, with 
ihe exception of the one decretal amount 
paid up after plaintiff's arrest to Doulatram. 
On the other hand, plaintiff's three creditors 
have kept their decrees alive by making 
occasional applications for execution. The 
question for the Court to determine is, 
whether the contemplated fraud has been 
carrie) out to an extent which disentitles 
the plaintiff to the relief sought. The main 
rule in cases of this kind is thata man 
ewnnob set upan illegal or fraudulent act 
of his own in orler to avoid his own 
dəl. This is bel on the maxims “no 
man can take advantage of his own wrong’ > 
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and that “the person who alleges his own 
turpitude is nob to be heard." The Courts, 
however, in England and in this country 
have recognized an exception to this general 
rule, which is that the mere intention to 
defraud, if not carried into effect, affords 
a locus penitentize to the fraudulent trans- 
feror, sufficient to justify his being given 
relief. In India this exception is provided 
for by Statute in section 81 of the Indian 
Trusts Act,and accordingly the best course 
in dealing with the issue is to have regard 
to the language of that section, which 
provides that “Where the owner of pro- 
perty transfers it to another for an illegal 
purpose and such purpose is not carried 
into execution, or the transferor is not as 
guilty as the transferee, or the effect of 
permitting the transferee to retain the 
property might be to defeat the provisions 
of any law, the transferee must hold the 
property for the benefit of the transferor.” 
An "illegal purpose” is, of course, any purpose 
which is prohibited by law, and on this 
point we have the provisions of section 206 of 
the Indian Penal Code which penalize any 
fraudulent transfer of property to another 
with the intention of thereby preventing 
such property from (among other things) 
being taken in execution of a decree or order 
whieh has been made, or which the trans- 
feror knows to belikely to be made, by a 
Court of Justice in a civil suit. Section 
907 provides also forthe punishment of an 
accomplice who accepts such a transfer, and 
sections 421, 423 and 424 further deal with 
fraudulent transfers or releases of the kind 
in question. There is no doubt, therefore, 
that the purpose for which the plaintiff 
alleges this release-deed was executed, was 
an illegal purpose. On the other hand 
the question arises whether, before it can 
be said that such an illegal purpose has 
been "carried into execution," it is necessary 
thatthe creditors should be entirely defeated, 
or whether it is sufficient that, as in this 
case, they have been merely delayed. In 
connection with this point Mr. Rupchand 
contends that a suit by any creditor to 
avoid the release-deed under section 53 
- of- the Transfer of Property Act must, under 
-Article-91 of the Limitation Act, be brought 
- within three years from the time when 
_ he knew of its execution, which admittedly 
? was very shortly-after the- time it was 
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As this period of -three years 
has elapsed, he argues that they are now. 


absolutely debarred from obtaining any 
benefit out of the plaintiff's share in the 


executed. 


family property. If, however, the view. 
taken in Khanchand v Kodumal (1) is 


correct, Article 91 does not apply tosuch 
a suit by creditors, and it may be, therefore, 
that it is still open to any of the creditors 
to seek relief under section 53. But in 
any case I think this pointis quite immate- 
rial. There is, I think, no possible doubt that 
material delay of creditors by fraudulent 
deeds of this kind does come under the general 
rule already mentioned and is not saved by 
the provisions of section 84 of the Indian 
Trusts Act. The old Statute 13 Eliz. 
C. 5, on which section 53 of the Transfer of 
Property Act and similar provisions aré 
based, provided against alienations intended 
not only to defraud creditors but also to 
delay or hinder them, and enacted that every 
such alienation made for any such intent 
or purpose ‘shall be, as against that person, 
his heirs, successors, executors, administra- 
tors, or assigns, whose actions, suits, debts, 
etc., are or might bs in anywise disturbed, 
delayed, hindered or defrauded by such 
practices, utterly void.” (Encyclopædia of 
Laws of England, Volume 5, page 505). 
Section 53 of the Transfer of Property Act 
expressly covers such delay. Sections 206 
and 421, Indian Penal Code, would also 
clearly extend to a temporary, as well 
as a permanent, prevention of the 
kind there specified. In the present case 
the facts show beyond all dispute that, 
with the exception of one decretal amount, 
all plaintiff's creditors have been delayed 
and have not recovered anything out of 
their dues. Of course if this result was due to 
mere negligence on their part or neglect 
of their own interests, then the plaintiff 
would not ba responsible (cf. Gour’s Law of 
Transfer in British India, 3rd Edition, 
Volume I, page 485, paragraph 779). But 
it is clear from the evidence of Lokumal, 
Doulatram and Ramaji that the existence - 
of this release-deed was really what deterred 
them from making any attempt to recover 
their decretal dues by attachment of 


-plaintiff’s intérest in the properties: in suit. 


It is obvious that these witnesses are 


(1) 15 Ind, Cas, 819; 6 B. L. E. 240 at p. 241. 
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interested in plaintiff's obtaining the relief 
sought,so that his share in the properties 
may be available for satisfaction of their 
decrees, and they have clearly attempted 
to make their statements as favourable 
as possible to his case. But at the same 
time they all admit that they knew of this 
release-deed and refrained from applying 
for attachment of plaintiffs share because 
of the expense that would have been 
entailed, had they done so. This is natural, 
as tbe release-deed would have put a 
Serious obstacle in the way of attachment 
and sale of plaintiffs share, and consider- 
able ‘litigation would have been entailed 
in any attempt to get rid of that obstacle. 
The suggestion that they abstained from 
taking any step of this kind merely becanse 
they knew the deed to be a false one or 
because they preferred to await developments 
are, I think, absurd, especially in a case of 
this kind where the creditors admit they had 
to borrow money for their business ata 
-higher rate than that allowed on their 
decrees. Mr. Lalehand for the plaintiff con- 
tends, however, that, as plaintiff did nothing 
inthe way of himself raising any objection 
on the strength of this release-deed, he 
is in no way to blame for the creditors 
abstaining from attachment, etc, and is 
not responsible for any fears of the creditors 
that may have deterred them. I think 
avery slight consideration suffices to show 
that this contention is fallacious. lf A 
goes to his own house and B stands in the 
door-way and flourishes a dagger at him so 
that A desists from trying to erter, then 
B undoubtedly does carry out his illegal 
purpose of preventing A from ertering, 
even although A has not attempted to 
enter and B has not actually attacked him 
with the dagger. The same applies even 
if D only stands atthe entrance and A 
knows that he has adaggeron him and 
isready to use it, should he attempt to 
enter. In this ease the release-deed was 
a weapon with which plaintiff and his 
family had provided themselves, in order 
‘to defeat any attempts that might be made 
to attach the plaintiff’s share in the family 
property, which otherwise would be avail- 
able to satisfy the creditors’ dues. So the 
‘analogy is one that applies. And in this 
case there is also evidence that the plaintiff 
‘and his friends brought the deed of 


INDIAN CASES, 


533 


release prominently to the notice of the 
ereditors, and it is very likely true that 
(as it asserted) they attempted to obtain 
reductions of the creditors’ claims on 
the strength of it. It is quite clear that 
their sole purpose in getting this release- 
deed executed was not merely to obtain 
such reduetions, and any such contention 
would be contrary to the pleading of plaintiff 
himself tbat the object was to screen 
family property; but in any case sucha 
purpose ‘would also bean illegal purpose, 
for although a person is justified in trying to 
obtain a reduction by any legitimate means, 
he is certainly not justified. in doing so 
by means of a fraudulent deed of the kind in 
suit. Then there is the evidence showing 
the persistent efforts of the plaintiff to defeat 
his creditors as far as possible by avoiding 
arrest, and his conduct was such that 
the Court considered that in spite 
of poverty he should be sent to Jail (Exhibit 


45), It was only when his insolvency 
application failed that he brought this 
suit, and in that insolvency petition 


he plainly asserted and relied on this 
release.deed as against his creditors. Tf 
he had in that petition admitted what 
he now. does, and offered to place his share 
of the property at the disposal of the 
Official Receiver, then no doubt there would 
be more ground for granting him the relief 
now sought. But on the contrary he persisted 
in trying to defeat any attempt which might he 
made torecover the decretal amounts from that 
property. Inmy opinion, therefore, the case 
cannot be said to be one which falls within 
the general principles regarding an in- 
tended but  unaecomplished fraud that 
are recognized by the Courts. In Jadu 
Nath Poddar v. Ruplal Poddar (2), it is 
said that “mere intention, not carried into 
effect, ought not to be sufficient to deprive 


the party of the assistance of the 
Court in enforcing his rights; and if he 
either abandons his fraudulent purpose 


before it is accomplished, or pays his debts 
to the full value of the property conveyed, 
the fraud should be regarded as purged.” 
This is certainly not a case of that kind. Nor 
isita case like that in Petherpermal Chetty 


(2) 4 C. L. J. 22; 10 O, W. N. 650; 33 C, 987 al p. 
919, 
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v. Mantandy Servat (3), where an attempt to 
defraud had been successfully defeated. The 
cases of Rangammal v. Venkatachari (4) and 
Muthuraman Chetty v. Krishna Pillai (5) 
and the English authorities which they 
follow, show that it is not necessary that 
the whole fraud contemplated should be 
carried into effect, but that itis sufficient 
if the illegal purpose has beeen carried 
into effect in a material partor, as it is 
put in Muthuraman Chetty’s case (5), there 
has been part performance of a substantial 
character. In this case I baveno hesita- 
tion in holding. that the illegal purpose has 
been substantially carried into execution, 
inasmuch as the creditors have been 
. prevented from obtaining satisfaction of 
their dues for over five years by this 
release-deed, and that plaintiff cannot 
claim the benefit of the exception contained 
in section 84 of the Trusts Act. That 
section also provides for the case of a 
transferor not being as guilty as the 


transferee. This plea has not been urged 
by the plaintiff's Pleader, and in 
any case I do not think it can be 
relied on here. The ordinary cases to 


which that provision would apply are 
where one party acts under circumstances of 
oppression, imposition, undue influence, or 
great inequality of age or condition, so that 
his guilt may be far less in degree than that 
of the other party, see Kerr on Fraud and 
Mistake by S. E. Williams (1910), 4th 
Edition, page 438. The only circumstances 
in the plaintiff’s favour in the present case 
are his youth and the fact that he no doubt 
acted under the influence of his father 
and uncle, the transferees. On the 
other hand he threw himself whole-heart- 
edly into this plot to defraud his creditors 
and has done everything he could to carry 
ib ont, so that the guilt is not far less 
in degree than that of the transferees. 


For the above reasons I hold that the 
fraud, or illegal purpose, contemplated by the 
release-deed has been carried into executicn 
so as to disentitle the plaintiff tothe relief 
sought. 

(8) 85 O. 561; 85 I. A. 08; 5 A, L. J. 200; 7 C. L. J. 
528; 18 M. L. J. 277; 12 C: W. N. 562; 10 Bom. L. R. 
590 (P 0.); 14 Bur. L. R. 108; 4 M. L. T. 12; 4 L. B. 
R. 260. 

(4) 18 M. 378 at p. 889. 

(5) 29 M. 72, 


The suit is, therefore, dismissed with 
costa. 


Suit dismissed. 


LOWER BURMA CHIEF COURT. 
First Crvit APPEAL, No. 135 or 1914. 
January 6, 1916. 

Present: —Mr. Justice Twomey and 
Mr. Justice Ormond. 

Tug SHANGHAI LIFE INSURANCE Co. 
Lmp.,— DEFENDART—AÀ PPELLANT 
versus 
Mrs. HELEN CONSTANCE BROWN 

AND ANOTHER—PLAINTIFFS— RESPONDENTS. 
Inswrance, life—Refusal by insurer to accept premiums, 
cect of—Court Fees Act (VII of 1870), s. 5—Addi- 
tional Court-fees, levy of, after decision of case, whether 
allowable. 4 

Once the insurer refuses to accept premiums, 
the insured is not bound to goon tendering suc- 
cessive premiums in order to save the right to 
recover the amount insured; he can sue for dam. 
ages at that time or refuse to treat the contract as 
at an end, as the insurer's refusal to accept premium 
iš a continuing refusal. [p.535, col. 2.1 | f 

Honour v. Equitable Life Assurance Society of the 
United States, (1900) 1 Ch. D. 852, 69 L. J. Ch. 420; 82 
L. T. 144; 48 W. R. 347, referred to. 

The provisions of the Court Fees Act relating to 
the levy of additional fees apply only to cases which 
are pending and cannot be enforced in cases which 
have been finally decided. [p. 530, col. 1.] 
^ Mahadei v. Ram Kishen Das, A. 528; A. W. N 
(1585) 140, followed. 

Mr. McDonnell, for the Appellart. 

Mr, Villa, for the Respondent. 


JUDGMENT. 
Orsonp, J. (November 25, 1915.)— Three 


“incontestable” policies of insurance upon 
the - life of the plaintiff's debtor were 
effected with the defendant Company and 
were handed over by the defendant to 
the plaintiff, the insured debtor having 
been passed by the Company’s 
and accepted by the defendant ‘as a 
livst-class life, The original premiums were 
paid by the plaintiff on the 30th November 
1909 and the second premiums were paid 
by her to the Company on the Ist March, 


11910. When tke plaintiff tendered the next 


premiums, they were refused on the 
ground that the insured debtor was not a 
first class life, he having previously applied 
for a policy to this office when he was 
offered a “lien” policy only, as he was then 


doctor. 
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not considered to be a first class life. The 
Company eaneelled the policies unless the 
insured submitted to further medical 
examination and was again passed as 8 
first class life. The insured debtor was 
away. Correspondence ensued; the plaintiff 
repeated her tender and held the Com- 
pany to their contract. On the 3rd May 
1913, the assured debtor died and the 
plaintiff instituted this suit to recover the 
amount due on the policies. The plaintiff ob- 
tained a decree and the defendant appeals. 
The defence is that although the 
defendant purported to terminate the 
contract, the plaintiff could not recover the 
amount insured, because she did not tender 
the successive premiums and that her only 
remedy, therefore, was to sue for damages 
as at the time when the defendant cancelled 
the contract; and ia support of that con- 
tention, the defendant’s Advocate refers us 
to a passage in May on Insurance at page 
1346, which says that, upon a refusal to 
receive a further premium, the policy-holder 
has three-fold remedies (1) to treat the 
policy as rescinded and ‘sue for its present 
value, (2) to continue to tender premiums, 
and, on the death of the insured, sue for 
the amount insured, (3) to go into equity 
and ask to have the policy declared in 
force. He also cites a passage . from 
Maegilliveray ou Insurance ab pages 247 and 
248, which refers to some American deci- 
sions which are not before us. 
He also refers us to the case of Honour v. 
Equitable Infe' Assurance — Society of the 
United States (1). That case only shows 
that the assured is not entitled, on account 
of the insurer's refusal to receive the 
premiums, to a declaration of the Court 
that his policy is valid; because the 
` plaintiff -has then no claim against the 
defendant and the Court refuses to determine 
the right before the time hasarrived at which 
the right is enforceable. 
suit was dismissed on the defendants’ under- 
taking that if any action is thereafter 
brought on the policy they would not rely 
as a defence on the non-payment of the 
premiums on the’ dates. That case does 
not amount to a decision that, after the 
cancellation of the contract by the insurer, 


(I) (1900) 1 Ch. D. 852; 69 L. J. Ch, 420; 82 L. T. 
144; 8 W. R. 847. . i 


In that case the, 


it would be necessary for the policy-holders 
to go on tendering premiums in order to 
gave the right to recover the amount 
insured. Thé tender is merely evidence of 
readiness and willingness to perform the 
contract. The plaintiff, no doubt, could have 


"accepted the repudiation by the defendant 


and have sued him for damages as at 
that” time; but the plaintiff refused to 
treat the contract as at an end and she kept 


the defendant to ‘the contract. The 
defendant in-effect said: "It is no good 
going on tendering the premiums; the 


policies are cancelled.” The defendant's re. 
fusal to perform his part of the contract was a 
‘continuing refusal; and the plaintiff having 
kept him to his contract, the defendant 
could at any time perform the contract by in- 
timating to the plaintiff that he was willing 
to receive the premiums; í. e., it was open 
to the defendant also to treat the con- 
tract as subsisting; but, in order to do so, 
he would have to give’ notice to the 
plaintiff of his change of mind, in order 
that the plaintiff might tender the pre- 
miums. The plaintiff alleges that she was 
ready and willing to pay the premiums, and 
that is not refuted. She is, therefore, 
entitled to the amount insured less the 
amount of premiums unpaid, 4. e, she is 
entitled to the deeree she has obtained. 
I would dismiss the appeal with costs. 
Twouer, J.— (November 25,1915.)—Iconeur. 
[After the judgment in appeal was 
delivered the Assistant Registrar in the 
Appellate Side brought to the notice of 
the Court that the proper Court-fee 
should be Rs. 525, and not Hs. 425 only 
ordered to be paid on the Original Side 
and Appellute Side, both the suit and appeal 
being in forma pauperis. S 
The Advocates for the appellant and 
respondents both argued that in the absence 
of one of the Judges who heard the appeal a 
single Judge cannot pass any order, relying 
on the provision in the Lower Burma 
Courts Act requiring two Judges to hear 
an appeal from the Original Side of the 
Chief Court and alsoon Mahadei v. Ram 
Rishen Das (2), which states that the provi- 
sions of the Court Fees Act regarding the 
levy of additional Court-fees apply only ta 
peuding cases. 


` (2) 7 A. 928; A. W, N. (1885) 140. 
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OnileGth January 1916. Twomey, J. 
passed the following 

ORDER.—After hearing Counsel in this 
matter, I am of opinion that [ have no 
power in the absence of Mr. Justice Ormond 
to pass orders unless by consent of parties. 
Put T note that I concur in the opinion 


of the learned Judge in  Maehade? v. 
Ram Kishen Das (2) that the provi- 
sions of the Court Fees Act relating to 


the levy of additional fees apply only to 
eases which are still pending and cannot 
be enforced in cases which have been 
finally decided. | 

“No further ‘action will be taken to 
reeover the additional Court-fees in this case. 
ex Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
SPECIAL, Seconp Civiu Appear No. 1 or 1915. 
5 November 16, 1915. 
Present:—Sir Charles Fox, Kr., Chief Judge. 

MA SHWE ON—PLAINTIFF— APPELLANT 

versis 
MAUNG KYWET AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 54— Sale, 
aion-registration of, effect of —Lund worth more than 
Re, 100— Contract to sell—Speeific performance, suit for 
— Iamitation Act (IX oj 1908), Sch. J, Ari. 118. 

A sale of Jand worth more than Rs. 100 without 
registration, as required by section 54 of the Transfer 
of Property Act, is in law a mere contract to sell and 
does not of itself create an interest in or charge on 
the,land contracted to be sold. [p. 536, col. 2.] 

A suit for the specific performance of such a 
contract is governed by Article 113 of the Limita- 
tion Actand can be brought within threo years 
from the date of tho purchaser’s knowledge that the 
vendor refused to perform the contract, where no 
specific date is fixed for the performance. [p 536, 
col. 2.] 

The Limitation Act, being one in which rights 
are rendered ineffective if not abrogated, must be 
read strictly. [p. 537, col. 1.] . 

Mr. May Oung, for.the Appellant. 

. Mr. Ba Thein, for the Respondents. 

JUDGMENT.—In 1907 ihe plaintiff- 
appellant's husband bought some lands from 
the respondents-defendants for Rs. 765. 
They delivefed possession of the lands, and 
a.reporb of the transaction was made tothe 
Thugyi, but-no document of sale was executed 
and registered. Consequently no sale” of the 
lends was completed, because section 54 of 
the Transfer of Property Act being then in 
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force in Lower Burma there could beno “sale” 
i. e., ‘transfer of ownership of immoveable 
property in exchange for a price paid or 
promised or part-paid and part-promised” 
without an instrument in writing executed 
and registered. 


In 1912 the defendants and two others, 
who were all heirs of one Myat Tha Dun, 
brought & suit against the appellant as legal 
representative] of her husband for possession 
of the lands. It was held that the respondents 
were the owners of the Jands when they sold 
them, these lands having been allotted to them 
as. their share of the property left by Mya 
Tha Dun. The respondents admitted having 
sold the lands to the appellant's husband. A 
decree for possession was, howéver, made 
in their favonr on the’ ground that no 
"sale" as defined in the Transfer of Property 
Act had been effected. In law the trans- 
action had not got beyond the stage of a con- 
tract for sale, which section 54 of the Act 
says does not, of itself, create any interest in 
or charge on the land contracted to be 
sold. 

In 1913 the appellant brought the suit in 
which tke present appeal ‘arises. Her claim 
in it is that the defendants may be 
ordered to execute and register a deed of 
sale or to make a valid transfer of the lands 
to her. 


It is in effect a suit for the specific per- 
formance of the contract of sale entered into 
seven years previously. The Sub-Divisional 
Judge made a decree in the plaintiff’s favour. 
This decree was reversed on appeal by the 
Divisional (fourt on the ground that the suit 
was barred by limitation. ] 


The Article of the Limitation Act applica- 
ble to the case is Article 112, which prescribes 
three years as the period of the limitation 
and makes this commence from the date fixed 
for the performance of the contract or, if no - 
such date is fixed, when the plaintiff has 
notice that performance is refused. In the 
present case no date was fixed for the per- 
formance of the contract, consequently the 
latter part of the Article is the only part ap- ` 
plicable. So far as the record shows the 
suit brought against her by the re- 
spondents and other heirs of Myat Tha 
Dun was the first thing which occurred 
to give her any sort of notice that the. 
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respondents were.going: to try aud get 
back the lands.Even if the date on which she 
received the summons inthat suit is taken 
as the date on which she had notice that per- 
formance was refased, her present suithaving 
been brought within three years of that 
date is within time. 

_ The Limitation Act, being. one in which 
rights are rendered ineffective if not abrogated, 
must be read strictly. 

The decree of the Divisional Court is set. 
aside. There will be a decree ordering the 
respondents to specifically perform their 
contract of sale of the lands described in the 
plaint, by whatever holding numbers they 
are now known, and ordering them, on the 
plaintiff filing in Court a properly drawn 
and stamped instrument of: transfer of such 
lands to her,to execute such document, and to 
attend before the Registration Officer with 
8. view .to its proper registration, . and. 
ordering them-also to deliver possession of 
the. lands to the plaintiff if she is not now in 
possession of them, and to do all other things 
necessary to complete the transfer of the 
lands to her. The respondents. must pay 
the plaintiff's costs in all the Courts. 


* If the respondents fail to comply with the 
dweree so far as it directs them to execute a 
válid transfer, the Sub-Divisional Judge 
should execute it under Order XXI, rule 
32. 7 l 


Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees Nos. 2971 
AND 3479 or 1913. 

August 17, 1915. 

Present: :—Justiee Sir Asutosh Mookerjee, 

. ' Kr., and Mr; Justice Newbould. 
~  GOPESWAR SAHA—PLAINTIFE— 


ÅPPELLANT 
$ versus s 
TADAB CHANDRA CHANDARAY AND 
` ANOTHER— DEFENLANTS— RESPONDENTS; $ 


Interest—Debtor and creditor—Debtor unable to pay ' 


on account of creditors act, effect of—Interest for such 
period, if recoverable—Penal interest, relief against— 
Court, power of. 

- Ifa creditor, by his own act, puts it out of the 
power ot. the ‘debtor to make payment, no interest 
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is. recoverable for the period during which 
the debtor was thus prevented from paying tho 
creditor. | p. 589, col. 1.) 

-A Court is competent to grant relief whenever 
the rate of interest appears to the Court to be of a 
penal character, that is, unconscionable and ex- 
travagant that no Court should allow it. [p. 639, col. 


1] 

- Appeals against the decrees of the District 
Judge, Mymensingh, dated the 16th June 
1913, affirming that of the Subordinate Judge, 
Mymensingh. dated the 17th February 
1913. 

- Babus Dwarka Nath Chakrabarti, Provas 
hunde Mitter and Sures Chandra Bose, for 
the Plaintiff-Appellant in No. 2971 and Re- 
spondent in No. 3479. 

Babu Biraj Mohan Mojwmdar (with him 
Babus Mohini Mohan Chakrabarti and Krishna 
Kamal Maitra) for the Defendants-Respon- 
dents in No, 2971 and Appellants in No, 
9479. 

JUDGMENT. 

MOOKERJER, J. —These appeals are directed 
against the desde in asuit to enforce two mort- 
gage-bonds assigned by the original mort- 
gagee to the plaintiff. The bonds were execut- 
ed on the 25th July 1898 and were assigned 
to the plaintiff on the 16th July 1906. The 
principal sums secured by the bonds were 
Rs. 525 and Rs. 375 respectively, which 
carried interest at the rate of 154 per cent. 
per year with triennial rests. The plaintiff 
commenced this action on the 13th September 


1911 for recovery of Rs.  4,979.9, 
namely, Rs. 900 as principal and Rs. 4,079.9 
as interest thereon. He joined as 


principal defendants the mortgagor as also 
the purchaser of the equity of redemption, in 
whose favour the transfer was completed on 
the 16th September 1911. The substantial 
question in controversy relates to the amount 
of interest justly recoverable by the plaintiff, 
The defendants contended, first, that the rate 
of interest was penal, and, secondly, that the 
interest was suspended from the lst Novem- 
ber 1908 to the 16th September 1911, as 
during that period the debtor was prevented 


` by the improper act of the creditor from 


re-paying the loan, as. he would otherwise 
have done, by the sale of the mortgaged 
properties. The Subordinate Judge overruled 
the first contention but gave effect to the 
second objection and made the usual mort- 
gage-decree for a portion of the amount 
claimed. The plaintiff as also the defendants 
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appealed to the District Judga against that 
deeision. The District Judge has confirmed 
the decree of the Trial Judge and has dismiss- 
ed both the appeals. Against this decree of 
the District Judge, the plaintiff, and the 
defendants have presented separate appeals 
to this Court. The plaintiff has contended 
that interest should have been allowed for 
the entire perind from the date of the mort- 
gage to the date fixed in the decree for re- 
demption. The defendants have argued that 
the contract rate of interest was extravagant- 
ly high and unconscionable, and that interest 
should consequently have been decreed only 
at a reduced rate. 


As regards the appeal by the plaintiff, 
there can be no donbt that where delay in the 
payment of the principal debt is caused by 
some improper act or omission of the creditor, 
the general rule is that the accrual of interest 
will be regarded as suspended during such 
period. In the case before us, the facts con- 
currently found by the Courts below may be 
briefly recited. The mortgagor, hard pressed 
by the high rate of interest on the loan, 
found himself in a helpless condition, and on 
the 6th August 1908, entered into a written 
agreement with the second defendant to sell 
the mortgaged property to him with a view 
to satisfy the mortgage-debt from the sale- 
proceeds. The plaintiff, the assignee of the 
mortgage-bonds, was himself anxious to 
purchase the property, so he forthwith inter- 
vened and urged the mortgagor to break his 
contract with the intending purchaser. The 
mortgagor was reluctant to resile from his 
agreement and explained to the plaintiff the 
obvious danger of the course proposed by him, 
as the contract was complete and enforce- 
able. The plaintiff, however, successfully 
dissuaded the mortgagor from the contemplat- 
ed sale. The result was a suit by the intend- 
ing purchaser against the mortgagor for 
specific performance of the contract. The 
plaintiff did his best to defend the suit in 
the name of the mortgagor, but he was 
ultimately thwarted as the suit was decreed. 
The mortgagor was accordingly obliged to 
complete the sale in favour of the purchaser, 
which he did on the 16th September 1211. 
The plaintiff, thus foiled in his design to 
seize the mortgaged property, sued to enforce 
the securities he held. The question arises, 
whether, in the circumstance stated, the 
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accrual of interest should not, in justice, be 
deemed to have been suspended during the 
period when, but for the improper interven- 
tion of the plaintiff, the mortgagor might 
have completed the sale of the mortgaged pro- 
perty and re-paid the loan from the sale- 
proceeds. The Courts below have concurrent- 
ly answered this question against the plaintiff. 
The principle that if the failure to make 
payment of the principal debt is due to ar 
improper act of the creditor or to such conduct 
on his part as prevents the debtor from re- 
paying the loan, interest on such debt stands 
suspended during the time the debtor is so 
prevented, is of extensive application. The 
Courts have taken recourse in various report- 
ed decisions, both in England and in the 
United States, to this principle to attain the 
ends of justice. No useful purpose would be 
served by an analysis of the varying circum- 
stances of the different cases, but reference 
may be made to the decisions in Edwards v. 
Warden (1), Merry v. Rybes (2), Marlborough 
v. Strong (3), Cameron v. Smith (4), 
Bawer v. Dalzel (5), Anderton v. Arrowsmith 
(6), Laing v. Stone (7), London Chatham 
and Dover Railway Company y. South 
Eastern Railway Company (8), Webster 
v. British Empire Mutual Life Assurance 
Company (9), Haves v. Elmsby (10), 
Stevenson v. Davis (11), Bowman v. Wilson 
(12), linkard v. Ingensoll (13), Union Insur- 
ance Co, v. Chicago Railway Company (14), 
Southern W. L. Company v. Hass (15), 
Watson v. McManus (16), Morford v. Ambrose 


(17), Hart v. Brand (18), Suffok Bank v. 

(1) (1876) 1 App. Cas. 281; 45 L. J. Ch. 713; 85 L. 
T. 174. 
(2) (1757) 1 Eden, 1; 28 E. R. 584. 
(3) (1728) 4 Bro. P. C. 539; 2 X. R. 367. 
(4) (1811) 2 B. & Ald. 305; 20 R. R. 444; 106 E. R. 
878, 

(5) (1829) Moo. & Mal. 228. 

(6) (1839) 2 Per. & Dav, 408. 

(7) ( 829) 2 Man. & Ry. 561; Moo. & Mal. 229. 

(8) (1892) 1 Ch. D. 120; 61 L. J. Ch. D. 294; 65 L. 
T. 722; 40 W. R. 194. 

:9) (1880) 15 Ch. D. 169; 49 L. J. Ch. 769; 43 L. T. 
229; 28 W. R.818. 

(10) 11893) 23 Can. Sup. Ct, 623. 

(11) (1893) 23 Can. Sup. Ct. 629. 

(12) (1881; 2 Mac. Crary. (v. s.) 894; 12 Fed. Rep. 
864. 

(13) (1847) 12 Alabama 441. 

(14) (1893) 146 Ill. 320; 34 N. E. 948. 

(15) (1888) 76 Lowa 432; 41 N. W. 63. 

(16: (1909) 223 Pa. 583; 72 Atl. 1066. 

(17) (1830) 3 J. J. Marshall (K. Y.) 688. 

(18) (1818) 1 A. K. Marshall 159; 10 Am. Deo, 715, 
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Worces'er Bank (19), Stevens v. Baringar 
(20), Reid v. Heusselaer (91) and Plotner v. 
Warehouse (22). It is obviously just that 
if a creditor, by his own act, puts it oub of 
the power of the debtor to make payment, 
no interest should be recoverable for the 
period during which the debtor was thus 
prevented from paying the creditor; the 
‘wrong was with him and he cannot charge 
the effect to the other. This doctrine is based 
on the plainest grounds of justice, equity, and 
good conscience, and has been rightly applied 
by the Courts below for the protection of the 
defendants. ] 

As regards the appeal by the defendants, 
the decisions of this Court in Khagaram Das 
v. Ram Sankar Das (23), Abdul Majed v. 
Ksherode Chandra Pal (24) and Bouwang 
Raja Challaphroo Chowdhury v. Banga Behary 
Sen (25) show that a Court is competent 
to grant relief whenever the rate of interest 
appears to -the Court to be of a penal 
character, that is, unconscionable and extra- 
vagant that no Court should allow it. 
We-are not prepared to hold that the present 
ease falls within that rule. The amount 
claimed as interest, if distributed over the 
entire period, works out at the rate of 35 per 
cent. per annum simple interest, while the 
amount actually decreed by the Courts below 
works out at the rate of 22 per cent. per 
annum simple interest.. We cannot say that 
this rate is so excessive as to justify our 
interference. 

The result is that both the appeals are 
dismissed and the decree of the District 
Judge is affirmed. 


Appeals dismissed. 

(19) (1827) 5 Pickering (Mass.) 106. 

(20) (1835) 18 Wendell N. Y. 639. 

os (1824) 3 (Cowan) N. Y. 393; 5 Cowan 587. 

22) (1909) 122 S. W. 443. 

(23) 27 Ind. Cas. 815; 21 C. L. J. 79; 42 C. 652; 19 
C. W. N. 715. 
. (21: 29 Ind. Cas. 843; 42 C. 690; !9 C. W. N. 809. 
a 81 Ind. Cas. 394; 22 C. L. J. 311; 200. W.N. 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Crvin APPEAL No. 466 or 1915. 
August 16, 1915. 
` Present: —Mr. McColl, J. C. 
MI MAN AND ANOTHER—P LAINTIFFS— 
APPELLANTS 
versus 
‘MAUNG GYL AND OTHERS— DEFENDANTS— 
RESPONDENTS, 

Buddhist Law —Adoption made shortly before death 
whether valid. 

Under tho; Buddhist Law an adoption made 
shortly before the death of the adopter is valid. [p, 
540, col 1.] 

Mr. Maung Su, for the Appellants. 

Mr. A. O. Mukerjee, for the Respondents. 


` JUDGMENT.—On the death of Maung 


Hmyin, the appellant, Ma Man, applied 
for Letters of Administration. Her great- 
grandfather was Maung Hmyin’s grand. 


father’s brother. As her mother, Ma Shan, 
was living she had no locus standi. Ma 
Shan was added as a joint applicant, but 
Ma Man's name was not struck off as it 
should have been. 

The application was contested by the 
respondents on behalf of their sons, Maung 
Gyi and Maung Nge, who they said were 
adopted by Maung Hmyin shortly before 
his death. 

The District Judge found the adoption 
proved and dismissed the ‘application, 

The adoption was effected by a document 
a mouth before Maung  Hmyin's death. 
The appellants have appealed, on the 
grounds that apart from the docnment 
there was no evidence of the taking of 
the children with a view to their inherit- 


ing, that strict proof should be required 
and that the document relied on was 
invalid. 


- I think that proof of the execution of 
the document wherein it was recited that 
the children had been brought up by 
Maung Hmyin’s first wife, Ma Saing, and 
that he wished to adopt them in order 
that they might be his heirs, was all that 
was required to prove the adoption. 

On the second point I would say that 
the document was executed in the presence 
of the ward elder and two other witnesses 
against whose credit nothing has been 
suggested. 


On the last point it has been urged, 
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first, that Maung Hmyin was under the 
influence of Maung Law, the natural father 
of the children, and, secondly, that the 
deed of adoption was on the analogy of 
death-bed gifts invalid as tending to defeat 
Maung Hmyin’s personal law. 

Maung Hmyin and Maung Law were 
no doubt very friendly; the latter lived 
in. the: former’s compound and cooked his 
meals for him, but there is not the slightest 
reason for supposing that Maung Law 
was ina position to dominate Maung Hmyin’s 
will. 

The personal law, which it is said the 
adoption tended to defeat, is the supposed 
rule that a Burman Buddhist may not 
dispose of any part of his estate by Will. 
It has been held for the last 35 years 
that Burman Buddhists have not this right, 
but though the Dhammathats lay down 
that death-bed gifts are invalid, I do not 
know of any express rule forbidding Burman 
Buddhists to dispose of their estate by 
Will, and as there are some texts which 
directly declare that such disposal must 
be given effect to, it may be that -the 
question will some day have to be re- 
opened. 

- But it is unnecessary to re-open it now 
because, assuming that Burman Buddhists 


have no testamentary powers, that would 
not make the present adoption invalid ; 


the adoption of a child, though it no doubt. 


affects prejudicially the expectations of the 
prospective heirs cannot on that account be 
considered invalid any more than the 
marrying. of a second wife could be. 
Moreover the adoption of a child with a 


view to his inheriting is recognized, 
and there appear to be mn restrictions 
persons or _ occasions. 


whatever as to ee, 
i know of no texts forbidding a so- 


called “death-bed? adoption,’ and, there- 
fore, such an adoption must be held to be 
valid. Moreover, there cannot be the same 
objection to such an adoption as there is 
to a “death-bed” gift from the standpoint 
of Buddhist Law (assuming thatit is averse 
to testamentary adoption), because a death- 
bed gift would. enable a person to dis- 
iuherit his own children in favour of a 
stranger, whereas A death-bed adoption, if 
there were natural children, Would merely 
have the effect of diminishing their portion. 
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Finally I would say that the evidence 
does not show that Maung Hmyin was ex- 
pecting death at the time he executed the 
deed of adoption. He was unwell but not 


apparently seriously ill to his know- 
ledge; he got better and then suddenly 
got fever, of which he died. It is not 


clear that the indisposition from which 

he was suffering at the time of the adop-. 

tion had anything to do with his death. 
The appeal is dismissed with costs. 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL; Crvit Surt No. 492 or 1911. 
March 30, 1915. 

. Present:—Mr. Crouch, A. J. C. 
LATIFALI FADDOO ALIDINA— 
PLAINTIFF 
versus 


Tue ROYAL EXCHANGE CORPORA- 


TION AND OTHERS—DEFENDANTS., 

Marine Insurance—"Qovering note”, how far con- 
tract for sea inswrance—Damage—Insurers, liability of 
— Loss of goods on return journey—Trading custom. 

A “covering note” issued by Insurance Agents is 
not a contract for sea insurance, but only evidence of 
an agreement toissue a policy for the adventure 
specified therein on condition that the agreed 
premiam is paid in cash before the departure of the 
vessel from the harbour. [p. 543, col. 1.] 

Such a note, even if stamped subsequently, cannot 
be treated as a policy so as to create liability on the 
insurers. [p. 548, col. 2.] 

Tho correct procedure for the owner of the 
goods to pursue when goods covered by a “cover- 
ing note" have been lost, is to at once pay ‘the 
Insurance Agents the premium and demand a policy 
[p. 548, col. 2 ] 


Where goods were insured “from Karachi to 
Mombassa”, including craft risks, and were carried 
in a native craft from the jetty to the ship in the 
stream and a portion of the cargo, being shut out by 
the steamer, was brought back to the wharf by the 
same craft and lay therein alongside the wharf 
awaiting re-shipmentby another available steamer and 
was damaged owing to the craft springing a leak: 


Held, that the Insurance Company could not beheld 
liable, as this return journey was not included in the 
voyage from "Karachi to Mombassa.” [p. 544, col. 2.] 

There is no local trading custom in Karachi that 
after loss of goods on the return journey the shipper 
can, by paying a special premium, demand a policy 
covering such journey, [p, 544, col, 2; p. 545, col. 1.] 


Vou KAKI 
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Mr. Tahilram Maniram, for the Plaintiff. 

Mr. Dipchand Chundumal, for Defendant 
No. 1. 

Mr. Nadirshah Naoroji, for Defendant 
No. 2. 

JUDGMENT.—Plaintiff, in his plaint, al- 
leges that on the 5th December 1913, he effect- 
ed two policies of Marine Insurance with the 
Royal Exchange Corporation, for two 
separate: consignments of 50 bags of rice, 
from Karachi to Mombassa and from 
Karachi to Tiamoo respectively per 
SS. Dwarka, sling and craft risks being 
covered, that 70 bags were shut out, and 
were brought back to the Native Jetty, 
that on the night of the Sth December 
damage to the amount of Rs. 199-14-6 
was suffered by the said goods owing to 
the craft containing them partially sinking. 
Defendants Nos. 2 were ihe carriers who 
undertook the transport of the goods between 
the Native Jetty and the ship. Plaintiff 
seeks relief primarily against the Insurance 
Corporation, or in the alternative against 
the carriers. : 

Both defendants dispute the claim, and 
the following issues were settled: — 


. 1. Has the Court no jurisdiction ? 

9. Is the suit barred by limitation ? 

3. Is the-suit bad for  misjoinder of 
parties and causes of action ? . 

4. Was there a contract of insurance in 
respect of the damaged bags of rice between 
the plaintiff and defendants No. 1. 

5. Jf so, are the first set of defendants 
not liable by reason of the damaged bags 
nob having been loaded in SS. Dwarka 
and  Lhassa or by reason of ihe goods 
having been allowed to remain in the 
eraft one night ? 

6. Are the first set of defendants exempt 
from liability by reason of the custom, if 
any, alleged in paragraph 4 of their written 
statement ? - 

7. Are the first set of defendants exempt 

. from liability by reason of the insurance 
being effected on F. P. A. terms ? 

. $8. Was the loss to the gocds caused by 
the negligence of tbe second set of 
defendants?. If so, are they not liable for 
damage caused by peril of the seas ? 

. 9. To what decree, if. any, is the plaintiff 

' entitled and against which of the 

defendants ? 


` plaintiff 


.Of the 220 bags 
“170 only were shipped, and 50 were shut 


10. General. 

The first three issues were raised on 
behalf of defendant Ne. 2 only and may be 
disposed of together. The suit was originally 
filed in the Small Cause Court, but was 
returned for filing in this Court, on the 
ground that the suit being on a policy. of 
insurance was not cognizable by a Court 
of Small Causes. Mr. Nadirshab contends 
that a claim based on a policy of Marine 
Insurance cannot be united in the same 
suit with a claim for compensation against 
a carrier. But Order II, rule 3, Civil 
Procedure Code, clearly covers the case. He 
also contends that as plaintiff has obviously 
no case as against the Insurance Corporation 
the suit should be treated as really against 
his own clients, and in that case the suit 
is cognizable by the Court of Small Causes. 
This contention cannot be taken seriously 
and was nct pressed. Nor was the issue 
as to limitation pressed; it was no more 
than suggested tbat the date of instituting 
the suit shonld be taken to be the date 
on which the plaint was presented to this 
Court, and not.the day on which it was 
originally filed in the Court of Small Causes. 
[find on the first issue in the affirmative, 


and on the second and third in the 
negative. f 
The plaint contains so inaccurate and 


misleading a statement of the facts of the 
case that it is necessary to re-state them 
in detail. On tke 3rd December 1913 
called at the office of Messrs. 
Gaddum & Co., the agents in Karachi for 
the Royal xchange Corporation, and 
requested them to insure: 

(1) 220 bags of rice, F. P. A., for Rs. 3,106 
including sling and craft risks, from Karachi 
to Lamoo, per SS. Lhassa. Transhipment at 
Bombay. " 

(2) 150 bags of rice, F. P. A., for Rs. 2,100 
including sling and craft risks, from Karachi 
to Mombassa per SS. Lhassa. Tranship- 
ment at Bombay. 

Messrs. Gaddum and. Co. agreed to grant 
two policies as desired and issued two 
covering notes. The originals have not been 
produced; the counterfoils are Exhibits 22 
and 24, < 

The Lhassa sailed on the 4th December. 
consigned to Mombassa 
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out; of the 150 bags for Lamoo 70 were 
shut out. Plaintiff called at Messrs. Gaddum’s 
“office and informéd them that only 250 
bags had been actually shipped. The 
'eovering notes were accordingly at once 
„amended, 2£0 being altered in one note 
_to 150 and Hs. 3,100 to Rs. 2,100, in the 
other 150 was altered to 100 and Rs. 2,000 
to Rs. 1,400. 

On the 5th December 'plaintiff again 
went to  Messrs. Gaddum and Co. and 
arranged for the re-insurance of the bags 


that had been shut out Ex SS. 
Lhassa. Two fresh covering notes were 
issued, one for 50 bags per SS.  Lhassa 


to Mombassa, the other for 70 bags per 
SS. Dwarka to Lamoo. There are the 
two covering notes (Exhibits 16 and 17) 
referred to in the plaint. Of the 70 bags, 
only 50 were shipped on the SS. Dwarka 
‘which sailed on the afternoon of the 8th 
December; of the 20 shut out ll were 
transferred to the SS. Lhassa. Of the 50 
“bags which were booked per SS. Lhassa, 43 
only were shipped, the remaining seven 
being shut out. The SS. Lhassa sailed on 
the llth December. 


Plaintiff states that he informed the 
Insurance Agents that 50 only had been 
shipped by the SS. Dwarka and 43 and 


11 by the SS. Lhassa, and got the 
premium proportionately ^ reduced, the 
covering note, Exhibit 16, being amended 
so as to show only 50 bags per SS. 
Dwarka. <A policy for the 50 bags per 
'SS. Dwarka was issued on the 10th 


December (Exhibit 25). No fresh covering 
note was issued for the 20 bags shut out, 
.bub a policy (Exhibit 27) was issued on 
the 12th December (Exhibit 26). The 
covering’ note, Exhibit 17, was not 
altered. 

On the night of the &th-9th December 
the nine bags shut out from the SS. Dwarka 
“and the seven shut out from the SS. Lhassa 
were so seriously damaged by sea water that 
on being auctioned they realised only 
Re. l per bag, their invoice value being 
, Rs. 10. There is no evidence as to the exact 


"manner in whick the damage arose, but 
it is admitted by Mr. Nadirshah for 
ihe. lighter contractors that the craft 


-arranges terms of 


The course pursued by the plaintiff in 
this case seems to be in -full accordance 
with the usual practice in Karachi. When 
goods are shipped by British India Steam 
Navigation Co.’s steamers for an African 
port, they are ordinarily, or at any rate 
frequently, carried from the Native Jetty 
in lighters, and transferred to the ship as 
she lies moored in the stream. It happens 
occasionally that goods are shut out; in 
that case they return to the Native Jetty 
and are shipped by. the next available 
steamer. They may or may not be landed. 
The shipper, if desiring to insure his goods, 
insurance with one of 
the local Insurance Agents and obtains a 
covering note”. That issued to plaintiff 
in this case was as follows: 


Tau ROYAL EXCHANGE Assvrance CORPORA- 
TION. i 
Karachi Eth December 1913. 
Seth Lutifali Fadoo Alidina. 


Your application is accepted as under- 
noted, and in completion hereof a stamped 
policy will be issued on application. 

Rupees 700, including sling and craft 
risks. . 

On 7Obags rice M.J. F. P. A. tranship- 
ment at Bombay, per SS. Dwarka from 
Karachi to Lamoo at 5/8 per cent. 


N. B. Premium in cash (war risks ac- 
cepted). This acceptance will be consi- 
dered null and void after departure of the 
vessel from the harbour and is not transfer- 
able. 


Per pro Ganoon & Co., Lrp., 
F, G. Tı aders, 
Agents. 


For the plaintiff it has been contended that 
this covering note is a contract of insuran e; 
for the Insurance Company Mr. Dipchand 
argues that itis evidence only of a moral 
obligation. By virtue of section 7 of the 
Indian Stamp Act, 1899, no contract for 
sea insurance is valid unless the same is 
expressed in a sea policy; and no sea policy 
js valid unless it specifies the particular 
risk of adventure, or the time for which 
it is mude, the names of the subscribers 
or underwrifers, and the amount or the 


.in whieh. the bags were stowed sprung à - amonnts insured: Every'poliey of insurance 


' leak. 


must bear the stamp prescribed by- the. Aot, 
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But a letter of cover or-engagement to issue 
a poliey of insurance is exempt: Provided 
that, unless such letter or engagement 
bears the. stamp prescribed by the Indian 
Stamp Act for such policy, nothing skall 
be claimable thereunder, nor shall it be 
available for any purpose, except to compel 
the delivery of the policy therein mentioned, 
(Article 47). 

A policy is a writing or instrument in 
which a contract of insurance is embodied. 
The covering note, in the form above 
given, does not purport to be a policy, and 
in my opinion, is not a policy. Neither 
of the notes on which the suit is based 
has been stamped; and it is the practice 
not to stamp such notes. There can beno 
doubt that, when such a note is issied 
and accepted, neither party considers that 
a policy has been issued; but the Insurance 
Agents have agreed to issue a policy for 
the adventure specified on condition that 
the agreed premiumis paid in cash before 
the departure of thé vessel from the 
harbour, The covering note is admissible 
to prove this agreement. 

But when goods are shut out from the 
specified vessel, it isthe practice in Karachi 
for the shippers to take out a policy only 
‘for the goods actually shipped. The covering 
note is so amended as to read as if only 
the goods actually shipped had been originally 
insured. No premium is paid in respect 
of them. It is stated that Messrs. Donald 
Graham and Co. charge a small premium 
to cover their risk when goods are shut 
out, but Messrs. Ewart Ryrie, Messrs. An- 
derson and Co. and Messrs. Gaddum and Co., 
Ltd., do not. l 

Now, there is no evidence to show when 
the 50 bags, out of the 70 included in 
the covering note, Exhibit 16, were put 
on board the SS. Dwarka, nor is there 
any evidence to show when the covering 
note was amended so as to cover only 
50 bags. The amendment may have been: 
made and probably was made before the 
SS. Dwarka sailed at 5 r.m. on the 
8th and I cannot presume in favour of 
plaintiff that it was not made until the 
10th December. He bases hisclaim onan 
altered document, which as altered gives 
him no claim to any relief; the burden is 
on him to show that it was altered at a 
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time and under circumstances which entitle 
him to sue on it as if it had never been 
altered. He has made no attempt to 
discharge this. burden. The offices were 
closed on the 9th for the Moharrum, as it 
appears from plaintiff's evidence. When, 
therefore, the damage occurred there was no 
covering note in existence which protected 
the nine bags destined for Lamoo. No policy 
has ever been issued in respect of them, 
no premium has ever been paid or tendered. 
So far as these goods are concerned, the 
allegations in the plaint have not been 
established. The goods were never insured 
(Issue 4). 


But as regards the seven bags shut out 


_Ex SS. Lhassa, plaintiff relies on 
“the covering note, Exhibit 17, which still 
Stands as originally written. At the hear- 


ing Mr. Tahilramhas tendered the penalty 
under section 35 of the Stamp Act, and 
claimed that it should be treated asa duly 
stamped policy. But the stamping of a 
document ab this late stage cannot alter 
its inherent nature or create fresh 
liabilities under it and in, my opinion, 
the technically correct procedure for the 
owner of goods to pursue when goods 
covered by a “ covering note" have been 
lost is to at once go to the Insurance 
Agents, pay the premium and demand a 
policy. And where no premium has been 
paid or tendered, it is doubtful whether 
the goods can be said to be insured. But 
no respectable Marine Insurance Company 
ever refuses, on purely technical grounds, 
to’ admit its liabilities for loss which comes 
fairly within its undertaking as declared 
in the covering note, and the defendant 
Company in this suit has no desire to 
depart from this well-established custom, 
but it contends that, even if the covering 
note be treated as a duly executed and 
stamped policy it is still under no 
liability, and this contention must, in my 
opinion, be upheld. 

This voyage for which the goods were 
insured was per SS. Lhassa, from Karachi 
to Mcmbassa. The voyage was, however, 
ahandond at a very early stage, and i£ 
was on the return journey, or after the 
goods had actually reached the wharf of 
departure, that the misfortene occurred. 
There is nothing in the covering note which 
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suggests: that this return journey was 
included in the voyage “ from Karachi to 
Mombassa", no attempt has been made to 
show that in the ordinary form of policy 
issued by the Royal Exchange Assurance 
Corporation there is any clause which could 
be construed as extending the responsibility 
of the Corporation to such return journey. 
It cannot be treated as a deviation, for 
the contemplated voyage by. the specified 
vessel was entirely abandoned. The previous 
practice of the parties has been to treat 
all goods that are shut out and which 
return safely as not having been insured 
at all. But Mr. Tahilram relies on an 
alleged local- custom, and he has -attempt- 
ed, but completely failed, to prove that 

sling and craft risks” cover the return 
journey of goods that have been shut out. 
Though Mr. Nicholas thinks that several 
claims have been paid, only one specilic 
instance has been given of the insurance 
money having been actually paid in respect 
of goods damaged in the course of return- 
ing to the Native Jetty on being shut 
out. Seth Mahomedalli (Exhibit 19) was 
the agent in the case. He tells us that 
the owners, after the loss had occurred, 
paid their premium and took out a policy, 
and after much correspondence, the amount 
claimed was paid “as special case." He 
considers that there, was no legal liability, 
but explains that Insurance Companies 
wish to accommodate people. This is not 
sufficient to establish a trading local custom. 
On the other hand Mr. J. I. Murray, 
who has had 10 years’ local experience of 
insurance work, knows of no instance where 
goods have been damaged on their return 
journey to the Native Jetty. Mr. Travers, 
who represents Messrs. Gaddum and COo., 
considers that the outward voyage alone is 
covered unless there be a special arrange- 
ment, Mr. Nicholas, who has had 25 years’ 
experience of Karachi business, considers 
that goods are covered for a specific 
voyage from one. point to another, and 
that though, as.a matter of grace, an 
“Insurance Company might pay claim for 
-loss suffered, on a return journey, there 
is no legal liability. Ramzan Hashim, a 
frequent shipper of ‘goods, considers that 
an Insurance Company is bound to pay for 
joss suffered on a, return journey, but knows 
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of no ease where ,a Company has paid, 
and he gives no reasons for his opinion. 
There is, clearly, no evidence on which 
the Court could hold a special local custom 
established. 

Before plaintiff could successfully establish 
a claim against the Insurance Corporation 
he would have to prove shat the damage 
arose from an “adventure of peril" which 
the assurers had agreed to take upon 
themselves. This he has wholly failed to 
do. Mr. Tahilram contents bimself with 
stating that there was apparently a leak in 
the lighter, and it being Moharrum night, 
the crews were possibly all away in the 
town. He assumed that the defendant 
carriers would, in the course of their 
defence, give à full explanation. But as 
defendants No. 2 have now compromised, their 
defence has not been heard. It is, however, 
admitted that the damage arose through 
the vessel leaking, and this is quite 
sufficient to justify a presumption that it 
was unseaworthy, and that the loss arose 
as a natural result of its unseaworthiness. 
On this ground alone, the Insurance Company 
would be held free of liability. 

Prima facie, the loss was a particular 
average loss, only seven out of the 50 bags 
being damaged, and the insurance being F. P. 
A, the Company could not be held liable. 
But I refrain from giving any definite 
finding, for no finding is necessary in view 
of my decision on the other issues, and 
there Has been no adequate | ‘attempt to 
“craft risks.” 
It seems probable that shippers are, by 
custom, allowed to transport the ^ goods 
covered by one covering note in more 
than one lighter,. and treat each Jot 
separately when determining the question 
whether there has been a total loss or 
constructive total loss. ` | 

My findings are; therefore, that | there 
was no contract of insuranee subsisting as 
to the nine bags shut ‘out Ex. SS. 
Dwarka when the damage occurred; that 


(as to the other seven bags the Insürance 
‘Company had 'agréed to issue a policy of 


insurance covering the voyage from Karachi 
to Mombassa per SS. ‘Lhassa; that the 
goods had not been insured for the return 
journey, nor was there any ' agreement to 
them; that no custom has been 
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proved . that after loss of goods on the 
returü:journey the shipper can, by paying 
& special premium, demand a poliey covering 
such journey. 

ORDER.—Let there be decree dismissing 
the suit. Plaintiff to pay his own costs and 
those of defendant No.1. Defendant No. 2 
will bear his- own costs. 


Suit dismissed, 


CALCUTTA HIGH COURT. 
‘APPEAL FROM APPELLATE Decree No, 2595 
s or 1913, 
January 6, 1916. 
Present:—Mr. Justice Holmwood and 
MC de Mr. Justice Imam. 
“SARAT CHANDRA ROY-—PrAINTIFF— 
APPELLANT 
. versus 
SECRETARY or STATE ror INDIA ix ` 
COUNCIL AND oTHERS—DEFENDANTS— 


: RESPONDENTS. 

t Chowkidari chakran lands, resumption of—Bengal 
Village Chowkidari Act (VI of 1870 B. C.) — Chowkidari 
Gonunissioner’s report, final and conclusive against 
whom—Notice of proceedings, persons entitled to. 

. The question whether certain resumed chakran 
lands are the chowkidari chakran lands of one mauza 
or of another is a question of parcel or no parcel and 
as such is purely a question of fact. [p 646, el! 1] 

A person who is not impleaded in the enquiry of 
the Commissioner under Act VI of 1870, B. C., is not 
entitled te any notice and under section 61 of the 
Act, the report of the Commissioner is final and 
conclusive against such person without notice; al. 
though the absence of such notice would render 
the proceedings of the Commissioner of no effect 
against a person entitled to such notice. [p. 546. col. 
2; p. 547, col. 1.] 

: Appeal against the decree of the Sub- 
ordinate Judge, Burdwan, dated the 29th 
January 1918, affirming that of the Munsif, 
third Court, Burdwan, dated the 31st May 
1911, 

: FACTS.—The plaintiff was ihe patnidar 
of Mauza Bonpass under the Burdwan Raj. 
Defendants Nos. 2and 3 were the patnidars 
of a contiguous mauza called Haribati under 
the same Raj. In 1900 Mr. C. C. Mitra, who. 
was appointed a Commissioner undersection 58. 
ofthe Village Chowkidari Act-(VI-of1 870, B: 
C, declared ‘the: lands in suit às chowkidari 
chakran lands of Mauza Haribati and the Col- 
lector thereupon transferred them to the Burd- 
wan Raj as zemindar of Mauza Haribati: and 
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the Burdwan Raj then settled the lands with 
defendants Nos. 2 and 3as the patnidars of 
Mauza Haribati. In 1908 a second Com- 
missioner was appointed under the Act and 
he on enquiry found that the lands in suit 
appertained to Mauza Bonpass but were 
wrongly declared by the previous Commis- 
sioner as appertaining to Mauza Haribati. 
The plaintiff thereupon applied to this Com- 
missioner to rectify the mistake of his 
predecessor, but this was not done and the 
plaintiff was directed to go to a Civil Court 
for redress. Accordingly the plaintiff in- 
stituted a suit, which was dismissed by. 
the first Court and the decision was upheld 
in ‘appeal. Hence the second appeal by 
the plaintiff. 

Sir Rash Behary Ghose, with him Babu 
Jotindra Nath Bose, for the Appellant.—The 
first Commissioner's report is not at all 
binding upon the plaintiff because no notice 
of the proceedings of the enquiry held by 
that Commissioner was given to the plaintiff. 
No man could be’ prejudiced by the result 
of'àn enquiry held in his absence and without 
notice to him. The second Commissioner’s 
enquiry was held ina lawful manner and 
had no legal defect and under the Chowkidari 
Chakran Act is conclusive against the de- 
fendants. The report of the first Commis- 
sioner, which was based upon an enquiry held 
behind the back of the plaintiff, must be taken 
to have been superseded as the Local Govern- 
ment would not have appointed a second 
Commissioner if the report of the first Com- 
missioner were accepted by the Government. 
Referred to Hiralal Mukerji v. Premamoyee 
Debt (1). 

Babu Sajani Kanta Sinha, for the Res. 
pondents.—The first Commissioner’s report 
was never rejected by Government. There 
is no evidence to prove. that that report 
was not accepted by Government. The 
second Commissioner might have been 
appointed for various reasons and in the 
absence of any evidence, it cannot be 
presumed that the appointment of the 
second Commissioner some seven or eight 
years. after the reportof the first Commis 
sioner. superseded. that -- report. . :. Dhe 
omission . to give notice of . the -inquiry 
under’ the Chowkidari Chakran Act is not 
fatel, as no notice is required to be given by 
the Act. f De. : 

(1) 20-4, J. 306" - 
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[Houwwoo», J.—The Commissioner must 
follow the procedure laid down in Regulation 
VII of 1822 and under section 21 notice is 
necessary. | 
: That is in regard to rent suits for the 
determination of which the Collector was 
empowered. The Chowkidari Commissioner 
has no concern with settlement of rent or 
revenue. Section 21 of Regulation VIL of 
1822 requires notice -to be given to the 
person impleaded in the suit. The plaintiff 
was notin possession of the lands in suit 
at the time of the enquiry and he was not 
entitled to any notice under any circum- 
stances. Both the lower Courts have found 
that the lands in suit were held by the 
chowkidars of Haribati and the first Com- 
missioner's report is conclusive on the 
point and cannot be given the go-by. This 
appeal is coneluded by findings of fact. 

Babu Jatendra Nath Bose, in reply.— The 
finding of the lower Courts as to possession 
is only incidental. If the report of the 
second Commissioner is conclusive under the 
Chowkidari Act the lower Courts had no 
jurisdiction to arrive at-a finding contrary to 
the report. 


JUDGMENT.—This second appeal arises 
out of a snit brought by the plaintiff to 


have it declared that certain resumed 
chakran lands were chowkidari chakran 
lands of Mauza Bonpass of which he is 


the patnidar, and not the chakran lands of 
Mauza Haribati of which defendants Nos. 
2 and 3 are the paímidars. The question 
stated in its simplest form would appear 
to be one of parcel or no parcel, and as 
such should be purely a question of fact; 
but the learned Doctor who appeared for 
the appellant raised points of law upon the 
construction of certain sections and- upon 
the question of necessity for notice under 
section 21 of Regulation VII of 1822. 


It appears that in the year 1899 there 
was an enquiry made by a Commissioner, 
Mr. C. C. Mitra, with regard to the 
chowkidare chakran lands of Mauza Haribati. 
He found that the Roll Book of 1836 shows 
that there were 24  b/ghas 9 cottus and 8 
chattaks of chakran lands in that mauza. 
But, at . the time of his enquiry the 
chowkidars of Haribati were in enjoyment 
of 26 bighas 4 coitas of chakran land. He 
accounted fur it by saying that it was 
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due to variation of standard measurement. 
He declared under section 61 of the 
Chowkidari Act that this quantity of chakran 
lands appertained to Haribati; they were 
assessed af an annual rent of Rs. 58-5-3 
and the zemindar who is also the zemindar 
of Mouza Bonpass had agreed by silent 
acquiescence to take settlement. at half of 
that rent. The matter went before the 
Collector. He accepted the declaration of 
the Commissioner and handed over the 
lands to the Maharaja of Burdwan, who 
in due course settled them with the 
patnidar of Haribati. In 1907 a second 
Commission. was issued by the Govern- 
ment cf Bengal, and from the original 
papers before us it would appear, though 
the matter is not quite clear, that the 
scope of this Commission was for the 
purpose of determining the status of certain 
chakran lands which had been left out 
in the prévious enquiry, that in the course 
of this enquiry the second Commissioner 
examined the thak survey and found that 
it was there clearly stated that some of 
the plots which had been given by the 
first Commissioner to Haribati were actu- 
ally in the ambit of Mauza Bonpass, and 
not only were in the ambit of Mauza 
Bonpa:s but that they were in the chowkidart 
chakran chaks of that mauza. He, however, 
declined to make any statutory declaration: 
with regard to these plots, because the. 
Coilector had already dealt with them upon, 
the report of the first Commissioner and 
he appears to have thought and rightly’ 
thought that they were outside the scope of 
his Commission. 

The questions raised on behalf of appel-' 
lant seem to us to be negatived by the 
facts which we bave just set out. The 
firs& ground of appeal was that the first. 
declaration of Mr. C. C. Mitra could not 
be used as evidence against the plaintiff 
because he had ‘no notice of those pro- 
ceedings. Section 60 of the Chowkidari 
Chakran Act, VI of 1870, B. C., lays down 
that in these chowkidart chakran enquiries 
the procedure shall bein accordance with 
Regulation "VII of 1822, and it has been 
held in more than one case in this Court, 
of which we need only refer to the case 
of Hwalal Mcokei v. Premamoyee Debi (1), 
where all the authorities are collected, that 
ihe absence of such notice would render 
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the proceedings cf'the Commissioner of no 
efféct against a person who wasentitled to 
“such notice and that the Civil Court would 
interfere, although but for such defect the 
order of the Commissioner would be final 
and conclusive. Now turning to section 21 
of the Regulation we find. that the notice 
which is required is to secure the attend- 
‘ance of the defendant or the party other- 
wise impleaded and, as we have seen, in 
this enquiry before the first Commissioner the 
: patnidars of Bonpass were in no way impleaded. 
It is quite possible that the lands in suit 
were at the time of the thak survey in- 
cluded in Mauza Bonpass and yet they may 
have been subsequently enjoyed by the 
chowkidars of Haribati. They were at the 
time of the first enquiry in the enjoy- 
ment of the chowkidars of Haribati’ and 
the Commissioner had no duty imposed upon 
him to give any notice to other patnidars 
who were in no way impleaded, so that 
we think that the report of the’first Commis- 
sioner was -really final and conclusive under 
section 61. 

The nert ground taken was that it must 
be assumed that the proceedings of the first 
Commissioner had been quashed inasmuch 
as the Local Government issued the second 
Commission in the year 1907. But as we 
have already sean, the proceedings seem to 
indicate that the second Commission was 
only issued to supply- the omission in the 
first Commission and not to: supersede any- 
thing which had- been finally decided by 
that Commission and by the orders of, the 
Collector based upon that Commission. : - 


A third point which was raised was‘ as 
to the effect of the words “final and condlus 
sive", whether they :mean incapable of- -re- 
vision by tke executive^authorities ouly 
or not open to question in ‘a Court of, Law. 
There is some conflict of -judicial opinion 
upon this point, and we need‘: only say that 
the remarks in the case we have cited are 
obiter, as has been pointed out by the 
learned Munsif. There have been more 
recent decisions in which the contrary has 
been held and in the view we have already 
taken of the proceedings the question does 
not really arise. No question of notice 
arises and as we have seen the second 
report in no way affected the first re- 
port, the question is purely an academical one. 
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The result is that the appeal must be 
dismissed with costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Civit Revision Petition No. 1091 of 1914. 
November 17, 1915. 
Present: —Mr. Justice Kumaraswami Sastri. 
MANIKA NAIKER— DEFENDANT No. 2 
— PETITIONER 
versus 
SWARNATHAMMAL AND OTHERS— 
PLAINTIFF AND DerENpaxTS Nos. l'ANp 3— 


RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1857), 
Sch. II, Art. 38 — “Maintenance”, meaning of—Suit by 
guardian of person against guardian of property to 
recover money for minor's: education —Jurisdiction. 

For the purpose of Article 38 of Schedule 11 of the 
Small Cause Courts Act, the word "maintenance" 
.means any sum of money payable by a person under 
an obligation to support another, either by the 
general daw to which he is subject or under a 
specific contract. [p. 548, col. 1.] 


A suit by the guardian of the person of a minor 
against the guardian of his property to recover 
the amount payable under the order of the Court 
for the minor’s education and maintenance is not 
a suit for maintenance within the meaning of Article 
88 of Schedule II to the Provincial Small Cause 
Courts Act, and is cognizable by such Court. [p. 547, 
eo]. 2.] 

Petition, under section 25 of Act IX of 
1887, praying the, High Court to revise 
the decree of the Court of the Principal 
District Munsif of Trichinopoly, in Small 
Cause Suit No. 1145 of 1914, 

Mr. N. Rajagoralachariar, for the Peti- 
tioner. A 


Mr. V. Purushotham Atyar (for Mr. I. R. 
Venkatarama, Sastri) and Mr. K. S. Rama- 
bhadra Aiyar, for the Respondents.  ' 

JUDGMENT.—The amount claimed was 
payable under an order of the District 
Court by the guardian of the property of 
a minor to the guardian ‘of his person 
for the education and maintenance of the 
minor. The suit is by the guardian of 
the person to recover the amount payable 
for two months against the present guardian 
of the property -and the former - guardian 
who alleged that the amount was paid. 
I do not think the suit is one for main- 
tenance -within the meaning of Article 38 
of the Schedule to the Small Cause Courts 
Act. 
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- The. minor, was solely entitled . to: the 
pince and an order.of Court applying 
a-portion of the income for his support 
would not be maintenance paid to him 
by the guardian. For the purpose of 
oe 88 the word “maintenance” means 
a sum of money payable by a person 
under an obligation- to support another, 
either by the. general law to. which he 
is | subject or under a specific contract, 

"The ‘question raised by the petitioner as to 
want of jurisdiction, therefore, fails. 

On the merits; E see no ground to set 
aside. the- finding of the Judge as to the 
receipt, Exhibit I. There is, howéver, little 

o':support the view of the Judge that the 
‘2nd defendant was a party to the fabri- 
cation. The Judge finds that the gumashta 
of the 2nd defendant is a, “worthless per- 
son” and possibly, the 2nd defendant 
was deceived by his gumashta and bona fide 
believed that the gumashta paid the guar- 
dian and got the receipt. Having regard 
to the respectable position of ‘the 2nd 
defendant, who is an Executive Engineer, 
I do not-think this passage in the judg- 
ment of the District Munsif ought to stand. 
I am not prepared to interfere with the 
order as to costs. 

The petition fails and is dismissed with 
costs of plaintiff (Lst respondent). 


D 


Petition dismissed, ^ 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
_ First Civiu Aresar No. 36 or 1918. 
' July 23, 1915. 
Present: —Mr. Pratt, J. C., and Mr. Boyd, ° 
A. J. C. 
BIBI SAHIBZADI AND OTAERS — DEFENDANTS 
— APPELLANTS 
VETEUS 
Sayad MIR MOHAMAD —PrAINTIFF— 
l RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Acknowledgment 
of liability-by implication, essentials of—Evidence Act 
(Iof 1872), s. 35—Revenue Records, admissibility in 
gvidence oj. 

. An acknowledgment of liability undor section 19 
of the Limitation Act may be by implication, but 
the implication must be a “necessary implication, so 
that the acknowledgment is clear and unequivocal. 
Lp. 545, col. 1.] 

Benode Bihary Mookerjee v. Raj Narain Miller, 30 C. 
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699; 7 C. W. N. 661; Gopalrao Manohar Tambekar tiv. 

Harilal Subrai Sevak, 9 Bom. L. R. 715, referred to, 
An objeétion that a person: should ‘be joined as 

a party to a suit does not ‘necessarily imply an 


-admission of an existing liability i that person:;: [p. 


549, col. 1.] 

Though Revenue Records are “ nob evidence ‘of 
title for they are kept for fiscal purposes, yet 
when the facts, recorded are facts which it: is 
the duty of the Revenue Officer to record, thon his 
record is evidence of those: facts: undor section 35 
of the Evidence Aét. [p. 549, col. 2.] 

- Lekraj Kuar v. Mdhpal "Singh, 5 C. 744; 6 C. L. R. 
593; 7 1. A. 68; 4.Sar. P. C. J. 93; 8 Suth. P. C. J. 704; 
Rafique .& Jacksons P. C. No. 61; 4 Ind. Jur. 423, 
referred to, 

“Appeal aganit the decree ot Mis Sub- 
Judge, Hyderabad. s 


Mr. Rupchand Bilaram, for the Appellants, 

Mr. Lalchand Hasenal, for the Respond: 

ent: : 
JUDGMENT. . 

Pis J. C.—This is a suit for partition. 
The plaintiffs wife was ‘Bibi Aisan, the 
sister ^ of Abdullah Shah and of Shah 
-Mahomed Shah. The plaintiff's case is that 
Bibi Aisan was a tenant-in-common and i in 
joint possession with her two brothers until 
the deathof Abdulla Shah in , 1873, that 
from 1873 Bibi Aisan was in joint possession 
with Shah Mahomed Shah and Abdulla 
Shah’s ‘widow Bibi Kuran until Shah 
Mahomed Shah’s death in 1893; from 1893 
ihe possessionis alleged to have ‘been SN 
Bibi Aisan, Bibi Kuran and two widows and ` 
a daughter-of Shah Mahomed Shah, če., Bibi 
Sahibzadi, Bibi Sajan and Bibi Fazul, and 
according to the plaint Bibi Aisan diedin 1902 
and the plaintiff was in joint possession as 
her heir until 1904 when he was ousted by 
the defendants, the widows and daughter of 
his wife's brother. 

The lower Court found that Bibi Aisan, 
the plaintiff's wife, died not in 1902 but some 
time prior to September 1698, that plaintiff 
was ousted from possession on his wife's 
death more than 12 years before the institu- 
tion of the suit, but that the bar of the limita- 
lion was removed by an acknowledgment 
made by the defendants in 1905. This 
&cknowledgment was made in a written 
statement filed in a suit instituted by Abdulla 
Shah's widow “Bibi Kuran for partition 
against the present defendants and is in 
these words :— . 

"Proper parties have not been joined i in 
this suit, such as Abdulla Shah .and Shah 
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Mahomed Shah left a sister Bibi Aisan who 
died after them. It is necessary to join her 
heirs in this suit. The suit is not maintain- 
able without joining them.” 

The lower. Court considered that the 
statement that Bibi Aisan’s heirs were 
necessary parties involved an admission that 
they had a share in theestate and was, there- 
fore, an acknowledgment of liability under 
section. 19 of the Limitation Act. Now 
an acknowledgment of liability need not be 
express. It may be by implication, but the 
implication must be a necessary implication 
so that the acknowledgment is clear and 
unequivocal, Benode Beary Mookerjee v. 
Raj Narain Mitter (1) and Gopalrao Manohar 
Tambekar v. Harilal Subrai Sevak (2). Does 
the statement that Bibi Aisan’s heirs should 
be made parties necessarily imply an admis- 
sion that they have a share? We think not. 
The defendants may have meant “As you 
have filed a suit for partition you must make 
all the members of the family parties. Not 
that we admit that they have a share or that 


you have a share, but because it is desirable 


that all family claims such as yours should 
be setat restin this suit And this is 
apparently what they did mean, for in other 
paragraphs of the written statement they 
denied that plaintiff had any existing right 
and claimed that the estate was not partible. 
The written statement uses the phrase 
“necessary parties” and objects that without 
such parties the suitis not maintainable. 
But these words do nof carry the inference 
any further. Necessary because defendants’ in- 
terests require it, and not maintainable because 


plaintiff should not be allowed to continue. 


the suit without joiniug these -parties. 
Possible adverse claimants are very often 


joined as parties in order to avoid the risk | 


of future litigation. An objection thata 


person should be joined as a party does not, . 


therefore, necessarily imply an admission of 
an existing liability to that person. 

"The ground 
decided the suit in the plaintiffs favour, 
therefore, fails, but Mr. Lalchand, for the 
plaintiff-respordent, contends that his client 
was in possession after his wife’s death and 
within 12 years of the suit. 
documentary evidence of such possession 


(1) 30 C. 699; 7 C. W. N, 651. 
(2) 9 Bom. Dr. 715. 


INDIAN . CASES. 


on which the Sub-Judge | 


Plaintiff has no . 


$4) 


and the oral evidence that he has cited 
is very meagre aud unconvincing. We 
have considered the whole of the evidence 
and our conclusion is that Bibi Aisan never 
was in possession, actual or constructive, 
from the date of her marriage to the 
plaintiff. Bibi Aisan was married in 1583 
or [888. It is not clear in which year but 
at any rate after the death of Abdulla 
Shah during the life-time of Shah Mahomed 
Shah. The plaintiff says that on his marriage 
he went to live in his wife’s house with her. 
This is grossly improbable. He had his 
own haveli only 250 yards fromthe havel? 
of the defendants in Sajan Sawai. He must 
have: -brought her to his own house, 
instead of thrusting himself upon his 
brother-in-ldw. Shah Mahomed Shah 
admittedly had possession and management 
until his death in 1893. At his death the 
holding was transferred in the Revenue 
books to the name of his daughter, Bibi 
Fazul. The Mutation Register, Exhibit 278, 
shows the names of three widows and daughter 
as heirs, but the name of the sister Bibi Aisan 
is omitted. Now it is no doubt true that 
Revenue Records are not evidence of title, 
for they are kept for fiscal purposes and it 
is no part of the duty of the Revenue 
Officer to record title. But when the facts 
recorded are‘facts. which it is the duty of the 
Revenue Officer to record, then his record 
is evidence of those facts under section 35, 
Indian Evidence Act. It was on this 
ground that the Privy Council in Lekraj- 
Kuar y.-Mahpal Singh (3) admitted village 
records as evidence of a custom of succession. 
Now it is clear from the form of the 
register that it was the duty of the Revenue ' 
Officer to record the names of the heirs of 
Shah Mahomed Shah and the omission in 
that record of the name of Bibi Aisan is 
eyidence. We think that Bibi Aisan was not 
regarded as being an heir. This wasno- 
doubt ‘because she had relinquished all’ 
rights of succession on her marriage. 
Subsequent events point to the same inference. ' 
Three years later in 1896 the three widows ' 
ontheir own behalf and on bahalt of the minor 
daughter, Bibi Fazul, gave a lease of the 
estate for 10 years to one Sundal Shah, ° 


The plaintiff then tried to interfere. He 

(3) 5 0C. 744, 6 C. L. R.593; 7 I. A. 63: 4, Sar. P. 
C. J. 93; 3 Suth. P. C. J. 7C4; Rafique & Jacksong P, 
C. No. 61; 4 Ind, Jur, 428. 
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filed an application to the District 
Court to be appointed guardian of the 
minor Bibi Fazul, alleging that she was 
in need of protection as the lease was 
an act of mismanagement. Why did he not 
then say that the lease is not binding on 


the share which belongs to my wife? 
Why did he not then ask his wife to 
sue for partition? We have no doubt 


it is because she would not have supported 
any such claim as that. The guardianship 
application led to a quarrel for it was 
in 1897 that the widows left Sajan Sawai 
and went to live at their house at Dando 
s0, as to be far away from the plaintiff, 
Yet plaintiff pretends that his wife was 
living with the widows and that he wa3 
collecting the rents from the lessee Sundal 
Shah and giving it to his wife to share 
with them. 

Bibi Asian died in 1898 and the evidence 
after that date also shows exclusive 
possession by the deféndants. They alone 
gave a lease to Bhagu in 1903 and they alone 
claimed before the Land Acquisition Officer 
in, 1904 and when Bibi Kuran sued for 
possession in 1905, she did not think of 
joining plaintiff as a party as she would cer- 
tainly have done had he been in pcssession. 

The plaintiff in the hope of avoiding 
limitation said that his wife died four years 
later than she really did. He would 
never have been guilty of the reckless 
untruth if there were any foundation in 
fact for his claim to joint possession. 

Our conclusion is that Bibi Aisan went 


ont of possession in 1883 or 1388, probably: 


surrendered her share. If 
who claims through 
If she did not go ont 


because she 
that is so, plaintiff 
her “has no right. 


of possession of her own free will she was. 


ousted at that time and plaintiff's suit is 
time-barred. The ouster being more than 
12 years before tke written statement in 
Bibi Kuran's suit that’ statement, if it Le 


an acknowledgment, was made after the 
expiry of the period of limitation and 
cannot operate under section 19. We, 


therefore, reverse the decree of the lower 


Court and dismiss the suit with costs 
throughout. ' 
Decree of the lower Court reversed 


and suit dismissed. 


Decree reversed, 
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COURT OF THE BOARD OF REVENUES, 
UNITED PROVINCES. 3 
Revenoe Permios No. 19 or 1914-15 oF 
SrirAPUR DISTRICT. 
August 19, 1915. 
Present; —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
RAGHUBAR SINGH-—DzFENDANT— 
APPELLANT 
versus 
Thakur BINDRA BUX SINGH— 
PLAINTIFF— RESPONDENT, 

U. P. Land Revenue Act (JII of 1901), s. 
Possession of veversioner, if transfer. 

A reversioner coming into proprietary possession 
of certain land on the death of a widow is not a 
transfer of proprietary possession as is contem- 
plated by section 103 of the Revenue Act and upon 
such land, revenue cannot be assessed till the next 
Settlement. 


103-- 


Second appeal from the order of the Com- 
missioner of Lucknow Division, dated the 9th 
November 1914, reversing that of the 
Deputy Commissioner, Sitapur District, in 
a case of fixation of revenue. 


JUDGMENT. 


CaxppgLL, J. M. (August 18, 1915.) Iam 
unable to agree with the Commissioner in 
this case. There has not, in my opinion, baen 
any transfer of proprietary possession dur- 
ing the currency of the Settlement such as is 
contemplated by section 103 of the Revenue 
Act. Appellants have recently come into 
possession of certain land as reversioners of 
Jawahar Singh, upon the death of Musam- 
mat Jaini: and` the learned Judicial Com- 
missioners have decided that Jawahir Singh 
was in proprietary possession of the land im 
dispute from the date of the Settlement 
decrees in his favour in 1866. The fact that: 
Jawahir Singh and his successors have until 
now been recorded as rent free under pro- 
prietors does not alter the fast, as found by 
the Judicial Commissioners, that the transfer 
of proprietary possession took place in 1363, 
and not during the currency of the present, 
Settlement. 

I would, therefore; set aside the order of 
the Commissioner and restore the order of 
the Deputy Commissioner, giving appel'ants 
their costs in all Courts. 

Hornxs, S. M.—I agree. Revenue cannot 
be assessed till next Settlement. = 

Appeal allowed, 
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OUDH. JUDICIAL COMMISSIONER'S 
COURT. 
SnCOSD Civit, APPEAL No. 391 or 1914. 
: December 14, 1915. 

Present: —Mr. Stuart, A. J. C. 
TULSREI RAM SHUKUL AND ANOTIIER— 
PLAINTIFFS ÀPPELLANTS 

, versus 
MUHAMMAD HADI AND OTHERS — - 
Derenpants— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 132—Mort- 
gage-deed giving mortgagee option to .sue or not to 
sue on default in payment of interest —Period of Limita- 
Hon, starting point of. 

Where a mortgage.deed gave the mortgagee a 

right to enforce payment on default in payment of 
interest, and also gave him the option of not 
enforcing payment on such date: 
. Held, that the date from which the period of limi- 
tation began to run was the date of the first default, 
notwithstanding any stipulation in the deed giving 
the mortgagee the option of not enforcing payment 
on such date. . 

Perumal Ayyun v. Alagirisami Bhagavathar, 20 M. 
245; 7 M. L. J. 222; Durga v. Tota Ram, 19 Ind. Cas. 
738; 16 O. C. 45, referred to.- 

Appeal against an order of the District 
Judge, Fyzabad, dated the 19ih May 1914, 
reversing that of the Officiating Munsif, 
Akbarpur, dated the 13th January 1914. 


Pandit Gokaran Nath Misra, for the Appel- 
lants. ' 
Mr. Sami Ullah Beg, for the Respondents. i 


` JUDGMENT.—I have examined the firma. 
of the deed and I consider that, according 


to those terms, the mortgagee would have. 
been entitled to bring a suit for the recovery. 


of the principal and interest on 24th June 
1899,.asthe first instalment.of interest was, 
due on the 23rd June 1899 and had not been, 
paid, 
dismissed as premature. 
case, the money -charged upon the immove- 
able property became due on 23rd June 1899, 

So the date from which the period ‘began 
to. run under the provisions of Article 132, 


Schedule I, Act - 1X of 1908, "was 23rd June. 
The “mortgagee 'eould not contract ` 
himself out of the provisions of that Article- 
bring my: 
snit within twelve. years ‘from. the time from . 
which the, period begins fo ‘run under the- 
provisions ‘of the law 1; shall’ not be compelled _ 


1£99. 


hy saying: “IE I do- -not choose to 


io do so". But that is practically the argu- 
ment which ‘is set-up. The facts of the case 
in Perumal Ayyan y. Ne, Bhagaca- 


& uv Gee Os E x 


-INDIAN CASES. 


Such a suit could not have been- 
This being the 
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ihar (1) are similar to the facts in this case 
and the decision at which I arrive is the 
decision at which the Bench of the Madras 
High Court which decided that ease arrived 
therein. 1 do nof consider that there is 
anything in Durga v. Tota Team (2) ‘that 
conflicts with the view thatI am taking. 
The learned Second Additional Judiciat 
Commissioner had to decide in that care 
the period of limitation applieable to a suit 
on & simple money bond and one of the 
points for his decision was whether, whena 
day was specified fcr his payment, the period 
of limitation should run from the day so 
specified, even although it was open to the 
holder of the bond to sue at an earlier date 
than the date specified. But the learned 
Second Additional Judicial Commissioner 
was not concerned in that case with the 
interpretation of the words "When: ‘the money 
sued for becomes due" as used in Article 
132. I consider that the learned ` District 
Judge was right. The suit is barred by 
limitation. This appeal is, therefore, dis- 
missed. The appellants will pay their own 
costs and those of the contesting respondents. 


Appeal dismissed. 
(1) 20 M. 245; 7 M. L. J. 222. 
(2) 19 Ind. Cas. 788; 16 O. C. 45 


FIRM OF DAULAT RAM V, 


SIND JUDICIAL COMMISSIONER’S 
COURT. f 
Firs? Civit Aperan No. 11 or 1914. ~ 
September 24, 1915. er 
Present: —Mr. Pratt, J. C., and Mr. pone: 
A. J.C. 
FIRM or DOULAT RAM— Points 
— APPELLANTS 
© - versus 
Tas SECRETARY or STATE— DeksxeuNT 
—RBEsPONbEWT. 
"Railways Act (IX of 1890), s. 76, applicability of— 
Railway, contract with, "under risk note Form B— 
‘Wilful neglect, meaning of ~Loss —Presumption—Suit 
for DURAN CI to be yroved-Bur den" of 
proof.  .. 
A person i is said to be guilty of w ilful neglect when 
hë intentionally, and of set purpose, does somethings 
whictt ought either. to bé done in a different manner, 


or not- at all, or omits to do something’ which ought 
to be done. [p. 552, col. 2.) 
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A loss is said to ho due to wilful neglect when 

such neglect i is either the sole effective cause of the 
loss or is sò connected with it as to be materially con- 
trjbuting to it. [p. 552, col. 2.] 
..When a plaintiff sues a Railway for compensation 
for loss of goods consigned nnder a risk note in Form 
B, he must allege and prove facts from which it can 
be fairly and rensonably inferred that the loss was duc 
fo ae neglect on the part 95 the Railway, [p. 553, 
col. 2 

Section 76 of the Railways Act does not apply to 
a case where goods have been carried under a special 
eoniract limiting the responsibility of the Railway, 
as in risk note, Form B. [p. 553, col. 1.1 

Semble.— — It cannot bo presumed that a carrior has 
Been guilty of wilfnl neglect from the bare fact thai 
goods have been lost or damaged. [p. 453, col. 1.] 


First appeal against the decree of the 
District Jüdge, Sukkur. 

Mr. Rupchand Bilaram, for the Appellants. 

‘Dr, Himatsing Gajsing, for the Respondent, 

eon JUDGMENT. 

Croucn, ‘A. J. O. —This is an appeal against 
ihe "judgment and decree of the District 
Judge, Sukkur, dismissing with costs the 
claims of plaintiffs to recoyer the sum of 
Rs, 257, being the value of certain tins of 
ghée consigned to them throngh the North- 
Western Railway under a risk note in 
Forni B, which were stolen en route. 

The admitted or proved facts of the 
case are as follows. On the 27th May 1912 
198 tins of ghee were despatched by the 
firm of Vishindas Mewaram of Tandianwala 
to Sukkur, plaintiffs: being  consignees. 
The train carrying the goods reached 
Sukkur on the night of the 29th May, 
and on the waggons being opened on the 
following morning, it was found that ten 
whole tins and the contents of another tin 
had been stolen. The roof of the waggon 
was of corrugated iron sheets. The thief 
had ith Some rough tool cut a hole, 
measuring 2 feet by 1€ inches, in the 
roof, and had extracted the tins through 
it. "The roof was a domed one and the 
top of the hole was near the ridge. The 
Carriage Foreman estimates that it must 
have taken l to 2 hours to cut such a 
hole, and that there must have been a 
good deal of noise in doing it. The 
owners’ locks on the waggons were intact. 
Áfter arrival at Sukkur the train remained, 
until opened, in the goods yard, The 
yard is fenced and has only one entrance, 
which js guarded all night by a watchman, 
Four or five watchmen look after the yard, 

The form of the risk note, Form B, is 
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Biven in the judgment of the lower Court. 
The portions which are relevant to the case 
areas follows: — 

“T the undersigned, do, in consequence 
of the lower charges, agree to hold the 
Railway Administration free from all 
responsibility for any loss or damage to 
the said consignment from any cause 
whatever, except for the loss of a complete 
consignment, or of one or more complete 
packages forming part of complete consign- 
ment, due either to the wilful neglect of 
the Railway Administration, or theft by, or 
to the wilful neglect of, its servants; provided 
that the term ‘wilful neglect! be not held 
to include robbery from a running train,” 

It is evident that, before the Court can 
allow the plaintiffs’ claim, it must be 
satisfied that there has been “wilful neglect" 
on the part of the Railway Administration 
or of its servants and that the goods had 
not ‘been’ stolen. from the train while in 
motion. A person is said to be guilty of 
wilful neglect when he intentionally, and 
of set purpose, does something which ought 
either to be done ina different manner, or 
not at all, or omits to do something which 
ought to be done. loss is ,said~to be due 
to wilful neglect when such neglect is 
either the sole effective cause of the loss, 
or is so connected with it as to be materially 
contributing thereto. 

It is not seriously disputed that the ‘facts’ 
on record do not justify an inference that 
there had been such wilful neglect. Mr. 
Rupchand, for appellant, suggests the 
theory that the goods were stolen while 
the train was atrest in the Sukkur goods’ 
yard, and that the thief was a Railway 
employee. But this theory kas nothing 
to support it but pure conjecture, and it is 
at least equally probable that ib was acase 
of robbery from a running train. 

“But Mr. Rupchand contends that, under 
section 76 of the Indian Railways Act, 
1890, it is necessary for the plaintiff to, 
prove how the loss arose, and wilful 
neglect must be presumed unless the Railway: 
show that the loss ocourred from some caüke 
for which they are not responsible. We 
must, therefore, discuss the scope of this' 
section. 

The responsibility of a Railway Administra- 
tion for ‘the loss or destruction of “gods 
is, ordinarily, that of a  bailee under the 
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Indian Contract Act, and where goods have 
been lost, it is a fair presumption that 
therethas been failure to exercise that 
amount of care which the law imposes on 
a bailee. Hence in a suit against a 
carrier for compensation for loss or damage 
to goods it is sufficient for the plaintiff to 
prove the loss,or damage: a burden is then 
thrown on the. defendant to prove that 
the goods were not lost or damaged by. 
his default. The case forms no.exception 
to the general rule that any plaintiff must 
prove all essential allegations; he has to 
prove, negligence of a certain degree, bus 
he. can prove it by way of inference from 
the fact of loss or damage. Section 76 of 
the Railways Act merely reproduces a 
familiar rule of evidence having special 
application to a suit for compensation for loss 
or destruction of goods entrusted to a carrier 
under the ordinary contract of bailment. But 
where goods have beez carried under a special 
contract, limiting the responsibility of the 
Railway embodied in risk note, Form B, 
the plaintiff has to allege and prove, not 
merely that the Railway have committed 
& breach of the ordinary contract of 
bailment, but that they have been guilty 
of ‘wilful neglect, and that he has suffered 
loss as & consequence of such neglect. Hence, 
the rule of. evidence embodied in section 
76 is nob a rule relevant io the case, for 
the presumption arising from the bare fact 
of loss or damage is not sufficient to 
establish the claim. There is no authority 
whatever for asserting that from the bare 
fact that goods have been lost or damaged, 
while in charge of a earrier, ib can be 
presumed that the carrier has been guilty 
of.wilful.neglect. There could not be such 
presumption without  transgressing the 
limits of- reasonable inference. It is ‘the 
recognised rule of the English Courts that 
where wilful misconduct is alleged against 
a carrier if must be proved by the person 
alleging it (Halsbury’s Laws of England, 
Volume IV, page. 84), This. is a rule 
based , ‘on. ordinary experience of what 
is probable, and is applicable to. this 
country as much as to England. 
be impossible to place on the Railway 
the burden of proving the negative without 
completely nullifying the intention and effect. 
of the special contract, 
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unreasonable. 


It would. 
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Mr. Rupchand has also argued that the 
burden of proof should rest on the Railway, 
inasmuch as the cause of loss is specially. 
within their knowledge. Rut- where goods 
are stolen at some time within 48 hours, 
at some place over a distance of several 
hundreds of miles, it would be altogether 
to presume, without any 
evidence whatever, that the Railway 
Administration knows . where and when 
the robbery actually occurred. There are 
no grounds for supposing that any available 
evidence has been suppressed. 

We hold that, when a plaintiff sues a 
Railway for compensation for loss of goods 
consigned under a risk note in Form B, 
be must allegeand prove facts from which 
it can be fairly and reasonably inferred 
that the loss was due to wilful neglect 
on the part.of the Railway. In this case 
no such facts have been proved. 


We affirm the decree of the lower 
Court and dismiss the appeal with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE ORpEns Nos, 259 
AND 269 vo 284 or 1914. 

January 24, 1916. 
Present: —Mr. Justice Sharf-ud-din and 
Mr. Justice Teunon. i 
Tau HON'BLE MAHARAJA SIR RAMESHWAR . 
PERSHAD SINGH BAHADUR, K. C.I. E., 
PLAINTIFF — APPELLANT G 


yh 
versus 4 
NAUHKU MOD AND 0THERS— DEFRNDANTS — 
RESPONDENTS, 


Rent, suit for--Title to receive rent setup in third 
person—Party, third person if necessary, 

When in suits for rent, the tenant defendants set 
up the title of a third person to the rent, such third 


person is no necessary party to the proceeding. (p. 
554, co). 1.] 


Appeal against the orders of the Subordi- 
nate Judge of Monghyr, dated the 14th 
April 1914, reversing that of the Munsif, 
Jamias, dated the 31st March, 1913. 


Babus Jogendra Chandra Ghose and 
Kulwant Sahay, for the Appellant. 

Babus Jogesh Ohundra Roy and Soresh 
Chandra ixi for the is aaa 
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HEMANDAS RAMRAKHIOMAL V. CHELLARAM DHALLOOMAL, 


JUDGMENT.—These 17 appeals are 
appealsin suits for rent. In 16 of the 
appeals it appears that the amount claimed 
did not exceed Rs. 100 and it is, therefore, 
conceded that under the provisions of sec- 
tion 153 of the Bengal Tenancy Act, no 
second appeal lies. 

It has been suggested to us that in these 
cases we should treat the appeals as applica- 
tions under section 115, Civil Procedure 
Code. But we are not prepared to take this 
course in these cases, as it appears to us 
that the plaintiff-appellant has or had other 
remedies. 

These sixteen appeals (Miscellaneous 
Appeals Nos. 259 and 270 to 284 of 1914) 
are, therefore, dismissed. We make no order 
as to costs. i 

In the remaining Appeal No. 269 of 1914 
the amount claimed ,exceeds Rs. 100 and, 
therefore, a second appeal lies. 

The appeal is against an order- of the 
Subordinate Judge of Monghyr, by which he 
remands the suit for retrial with the 
direction that one Chandi Pershad, whose 
title to the rent had been set up by: the 
tenant defendants, should be made & party 
to the suit. 

As the law now stands, it .is well settled 
that when in suits for rent the tenant defend- 
ants set up the title of a third person, 
such third person is mo necessary party 
to the proceeding. The order of remand, 
in our opinion, is clearly wrong. 

We set aside the Subordinate Judge's 
order and remand the case to him so that 
he may re-hear the appeal before him and 
dispose of it according to law. 

Costs will abide the result. 

Order set aside; Case remanded. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CIVIL MISOELLANEOUS APPEAL No. 238 or 1914. 
(MisceLLAxEOCS Jorispicrion No. 3 or 1904.) 
June 30, 1915. d 
Present:—Mr Pratt, J: C. 
HEMANDAS RAMRAKHIOMAL— 
APPLICANT 
TETSUS n" 
CHELLARAM DHALLOOMAL AND o1ers 
— OPPONENTS. ' 
Probate and Administration Act (V of 1881), s. 98, 


Scope of—Ewecutors and administrators, accounts re- 
quired to be filed by—Court, power of, to inquire into 
—Legatee, right of, to inspection of accownts—Remedy, 
where inspection denied or result unsatisfactory— 
Executor, when becomes trustee. 

Section 98 of the Probate and Administration Act 
does not warrant an order requiring a series of 
yearly accounts. Jt contemplates only one initial in- 
ventory and one final account after the completion of 
the administration. [p. 555, col, 2.1 

Mohesh Chandra Bhuttacharjee v. Biswa Nath 
Bhuttacharjee, 25 O. 250; 10. W. N. 646, approved. ` 

Under the Probate and Administration Act a Court 
is not bound to inquire into the corroctness of the 
accounts filed by executors and administrators 
under section 98, and its sole duty in respect to such 
accounts is to satisfy itself that the accounts filed 
prima facie satisfy the requirements of the «section. 
Ep. 556, col, 1.] 

Sarat Sundari Barmani v. Uma Persad Roy Chowdhry, 
31 C. 6285; 8 C. W. N 578, referred to. 

A legatce or a person interested in administration 
has a right to inspect the accounts of the executors. 
[p. 555, col. 2.] 

Ottley v. Gilby (1845) 68 R. R. 318; 8 Beav. 002; 
14 L. J. Ch 177; 50 E. R. 237, referred to. 

Ifa lt gatee is denied inspection or is not satisfied 
with the result of his inspection, he may file an 
administration suit and ask for administration by 
the Court. [p. 555, col. 2.) E 

Obiter’ dictum.—An cxecutor dismisses -the 
character of executor and becomes a trustee when; 
generally speaking, the funeral and testamentary 
expenses and the debts are discharged, the legacies 
are paid and sums are set apart for investment in 
the trust created by the Will. [p. 555, col. 2.] 

Trimbak Madhav Tilak v. Narayan Hari Lele, 8 
Ind. Cas. 164; 11 Bom. L. R. 495; 33 B. 429 at p. 433, 
referred to. s 


Mr. Lalchand, Hasomal, for the Applicant. 
Mr. Hzrdaram Mewaram, for the Opponents, 


JUDGMENT.—Probate was granted. on 
the 22nd March 1900 to the opponents, 
who were executors of the Will of the late 
Seth Shewaram Ramrakhiomal, 

On the 12th January 1904 an application 
was made by the present applicant Hemandas 
for revocation of the probate, on the ground 
that the executors had wilfully and without 
reasonable cause failed to file an inventory 
or account in accordance with the provisions 
of Chapter VII of the Probate and Adminis- 
tration Act, V of 1881. That application 


^ was postponed pending litigation in which 


the validity of the Will was in suit. It was 
finally decided on the 18th October 1911. 

The Judge dismissed the application, hold- 
ing that the defanlt was not without reason- 
able cause, He, however, ordered the three 
executors to file yearly accounts on dates 
specified in his order. .He also noted that 
the executors had stated that they had no 
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objection to the. applicant inspecting the 
original accounts whenever necessary and 
indicated that any further steps in pursuance 
of the Court’s order should be treated as 
execution proceedings. 


The further steps in pursuance of the 
-Conrt’s order would apparently'be applications 
to enforce the filing of accounts on the 
dates specified under secticn 98, sub-sections 
3 and 4. 

Accounts have been filed in accordance 
with.the order of the Court and this applica- 
tion arises out of these accounts. 

It is made on 17th November 1914 after 
accounts for three years have been filed. It 
prays for inspection or exhibition of vouchers 
of the accounts of the trustees and also of the 
trustees’ correspondence and trustees’ pro- 
ceedings and of all bonds, mortgages and 
other sale-deeds. 

The order under section 98 only referred 
to accounts and, therefore, the application for 
iuspection or exhibition of correspondence, 
proceedings and documents of title is beyond 
the scope of the order and must be rejected. 

As to the accounts the applicant asks for 

* vouchers, bill books, counterfoils, cheque, 
books, and the sudhar account and further 
demands an explanation cf certain items in 
the accounts already filed. 


The sudhar account is an account of one of 
the trusts created by the Will and the refer- 
ence to this account shows that the executors 
^ have entered upon their duties as trustees. 
Indeed the application describes all the ac- 
counts not as accounts of the executors, but as 
accounts of the trustees. 


Now with all respect to the Court that 
made the order for the filing of yearly ac- 
counts. I venture to think that the order was 
one which the Court was not competent to 
make under section 98 of the Probate and 
Administration Act. That section requires 
the executor to file an inventory of the pro- 
perty within six months and such further 
time as the Court may allow, and then to file 
an account after he has completed his adminis- 
tration. This account is to be filed within 
one year, for that is the time allowed to the 
executor to fully inform himself of the state 
of the testator’s property. But if events 
occur, as they have in the présent case, which 
ptotract the administration, the Court may, 


from time to time, extend the period for filing 
this account. But the section makes it quite 
clear that there should be one initial inventory 
and one final account after the completion 
of the administration. This construction was 
put upon the section in the case of Mohesh 
Chandra Bhuttacharjee v. Biswa Nath Bhutta- 
charjee (1) and I think thattis the correct con- 
struction and that the section does not warrant 
an order requiring a series of yearly accounts, 

I have referred to this defect in the order 
not because I wish to go behind the order 
but because I think it has misled the parties 
into supposing that aecounts were to be filed 
of the administration of the trusts created by 
the Will. 

Now as said in Trimbak Madhav Tilak v. 
Narayan Hari Lele (2), it is not always easy 
to determine when an executor dismisses the 
character of executor and becomes a trustee. 
Generally speaking, it is when the funeral and 
testamentary expenses and the debts are 
discharged, the legacies paid and sums set 
apart for investment in the trust created 
by the Will. Whether this stage has been 
reached in the present case, I cannot say on 
the material before me; but this much is 
clear that the opponents have entered “upon 
the duties of the trustees of some of the 
trusts created by the Will and the accounts 
they keep as trustees are not affected by the 
order made under section 98. The order 
expressly refers to the accounts of the exe- 
cutors and I shall construe it strictly and 
limit it to that. The application must, there. 
fore, fail as it is made in respect of the trust 
accounts. 

But even assuming that the applicant uses 
the word trustee,” loosely and that theappli- 
cation is intended to refer to the accounts of 
the executors, the result would be the 
same. 


A legatee cr a person interested in adminis- 
tration has the right to inspect the accounts 
of the executors. This is not expressly 
enacted in the Probate and Administration 
Act but it is the English Laws, Ottley v. Gilby 
(3): and it is recognised in section 49 of the 
Administrator-General’s Act (III of 1913). 


(1) 25 0. 250; 1 C. W. N. 616, 
(2) 3 Ind. Cas. 164; 33 B. 420 at p. 433; 17 B 
L. R. 495. : pu 
(3) (1845) 68 R. R. 218; 8 Beav. 602; 14 L. J. C 
177; 50 E. R. 237. ' i 
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If.he is denied inspection or is not satisfied 
with the result of his inspection, he may file an 
administration suit and ask for administra- 
tion by the Court. The applicant has not taken 
this course but he wishes the Court to embark 
in a judicial inquiry into the correctness of 
the account and to require the production of 
the vouchers. There is no section of the Act 
thatimposes this duty upon the Court. In 
the,case of Sarat Sundari Ba: mani v. Uma 
Prósad Roy Chowdhry (4) it was said that the 
sole duty of the Court was to satisfy itself 
that the accounts filed prima facie satisfied 
the. requirements of the section. In this 
view I concur and J may add that it is clear 
from the correspondence, Exhibit I, that the 
applicant was allowed all reasonable inspec- 
tion by the opponents and that the present 
belated application is altogether frivolous. 
. I dismiss the applieation with costs. 


` 07 Application dismissed. 
(4) 81 C. 628; 8 0. W. N. 678. 





v ALLAHABAD. HIGH COURT. 

: Sgcoxp Orvin AeegAL No, 1315 or 1915. 
bes - January 19, 1916. 
24°.) Present:—Mr. Justice Tudball. 

“RAM KISHUN DAS—DEFENDANT— 
APPELLANT 
E versus 
“MAHESHAR PRASAD AND oTHERS— 
Dou  ‘PbaINtTIFFS— RESPONDENTS, 

Canal Act (VIII of 1878), s. 47—Lambardar, 
payment, of canal dues by—Collection oj canal dues— 
Muafidár, ‘status of — Subordinate zemindar, meaning 
of — Inten est on canal dues, if allowable. 

LA damburdar who first pays the canal dues to the 
Government jout of his pocket, is entitled subse- 
quently to collect the same from the subordinate 
zemindars under section 47 of the Canal Act. [p. 
556; col. 2.] ` 

_A mua fidar is a subordinate zemindar under sec- 
tien 47 of the Act. [p. 557, col. 1.] 

‘A lambardar iş entitled to recover interest on 
arrears of canal dues which he has paid to the Govern- 
mant, . [p.557, col. 2.] = 

«Second: appeal from the decision of the 


1 


Addjtional District Judge of Farrukhabad, _ 


dated the 3rd May 1915. 

Mr. Harbans Sahat, for the Appellant. 

- JEDGMENT.—This second appeal arises 
out, wot a suit brought by lambardars to recover 
from a co-sharer sums of money which had 
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been paid by them to the Collector as canal 
dues. The suit is brought in virtueof the terms 
of section 47 of the Canal Act (VIII of 1873) 
and section 159 of the Tenancy Act. Five 
points have been raised before me, The 
first point is that under section 47 the plaint- 
iffs are only entitled to first collect those 
arrears of canal dues from the other zemin- 
dars and then to pay then to the Government 
and that all that the Collector can do is to 
direct the lambardar to collect and pay the 
money; but in the present case the lambar- 
dars having paid the money first to the 
Government out of their own pockets cannot 
bring a suit under section 47 of the Canal 
Aet and section 159 of the Tenancy Act in the 
Revenne Courts, and thatallthat they can now 
do is to goto the Civil Court and sue the 
defendant. In other words, the argument is 
that a lambardar by reason of the fact that 
he had paid the Government before he 
collected from the subordinate zem?ndars loses 
his power to collect from the latter under the 
terms of section 47 of the Canal Act. Jt is 
evident that there is no force whatsoever in 
this plea. The section might probably enable 
a lambardar to plead to Government that he, 
the lambardar, cannot be forced to pay 
Government before he has collected from 
the subordinate zemindars; but the bare fact 
that, in order to save himself from worry 
and trouble, he pays to Government first, 
before he collects from the - subordinate 
zemindars, cannot affect his right under the 
above-mentioned section. The nert point 
taken is that section 47 only enables a 
lambardar ora person under -engagement to 
pay the land revenue to collect such ‘sumsfrom 
the subordinate zem?ndars, raiyats (tenants or 
sub-tenants), that the defendant is nota- 
subordinate zemindar and that, therefore, no 
suit can be brought against him under this - 
section. The facts are briefly as follows. - 
The village consists of two classes of tenure. 
One classis khalsa land, that is, pure zemin- 
dari, and makes up ird of the village. Two-. 
thirds (the balance) is what is called muaji, 
that is to say, the Government does not take 
any revenue from these two-thirds, although 
under the law that land is liable to pay 
revenue and the Government could at any 
moment resume and assess it. The water 
rate which is being recovered is water rate . 
assessed on the two-thirds muaf and 
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these plaintiffs are 
muafi as well as the present defendant- 
appellant. The plea is that there being no 
engagement to pay revenue, the appellant is 
not a subordinate zemindar but only a 
muafidar, A muahdar is a person who is 
liable to pay revenue to Government 
if the Government were to assess re- 
venue upon the land as it is em- 
powered to do. The bare fact that the 
Government refrains from taking revenue 
from him makes no difference whatsoever in 
the appellant’s position. Heis a zemindar 
within the meaning of the word used in the 
section. There is no magic in the word 
muafidar and muafidar is not different from 
a zemindar, except in one respect. As a 
matter of fact cesses, etc., have to be paid 
by him and other demands are paid by him 
and he is in the strict sense of the word a 
land-holder or zemindar. In the present 
case in so far as the canal dues are concerned, 
the appellant is subordinate to the plaintiffs 
who have been called upon by the Collector 
to recover the amount from him. There is 
equally no force in this plea. The newt plea 
taken is that the whole village has been 
irrigated, that the assessment should have 
been spread upon the whole village, khalsa 
and muafi, and should not have been placed 
on the muaf alone and that the plaintiffs 
themselves are personally responsible for part 
of the amount which they now seek from the 
defendant. It has been found by the Court 
below on the evidence on the record that the 
muaf, land was assessed by the Government, 
that no assessment was apparently made 
upon the khalsa and that the amount which 
is now sought to be recovered is part of what 
has been assessed by the Government on the 
muaft and is not part of the sum which 
might have been assessed upon the khalsa. 
In other words, the Court has found clearly 
that the amount now claimed is part of the 
assessment on the muaf alone. The plaint- 
iffs, I note, have pleaded that the khalsu 
pays no canal dues because the liability of 
the khalsa for canal dues has been combined 
with the revenue assessed upon the land. 
This may or may not be correct. The 
finding of the Court below is that the canal 


co-sharers in this 


dues were duly assessed on muafi and the 


appellant must pay his share of that assess- 
ment. I agree on this point with the Court 
below. The fourth point raised is that the 
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suit as toa portion of the claim is barred 
by limitation. This issue was decided by the 
Court of first instance in favour of the 
plaintiffs. The defendant, the present appel- 
lant, appealed to the Court below. There 
the question of limitation was not pressed or 
perhaps not even raised. If it were a pure 
question of law, there is no doubt that this 
Court in second appeal could and ought to go 
into it. A suit under section 159 of the 
Tenancy Act is serial No. 8 in group (a) o£ 
the Fourth Schedule. The period of limita- 
tion laid down on the fourth column is three 
years from the date when the arrears become 
due. The plea takenis thatthe dateon 
which the time began to run is the date on 
which the canal dues became due to the 
Government. Assuming this to be so with- 
out agreeing, there remains the question of 
fact, when did the arrears of canal rate become 
due to the Government? The question is a 
question of fact. It was not raised in the 
Court below. The question of limitation, 
therefore, is not a pure question of law but a 
mixed question of law and fact and I decline 
to go into it at this stage of the case. There 
being no finding on the question of fact by the 
Court below and that point not having been 
raised there, there is no decision on which 
lean base my finding on limitation. The 
last point is on the question of interest. It 
is urged thatthe Court below has allowed 
interest at the rate of 12 per cent..per 
annum. Land revenue does not carry interest, 
therefore, no interest should be allowed on 
arrears of canal dues, secondly, if interest 
should be allowed at all, it should be ouly at 
the rate of 6 percent, per annum. In the 
first place, this is not a suit for arrears of land 
revenue. It is true that the arrears of canal 
dues are collected in the same manner in 
which land revenue is collected and that a 
lambardar who pays them can sue to recoyer 
them in the same way in which he sues to 
recover land revenue. Nevertheless the 
money due is not dueas land revenue and 
there is nothing in law to forbid the- Court 
below in granting interest on arrears of 
canal dues. The rate of interest allowed by 
the Court below is the rate allowed by law 
to be recovered by a zemindar from a tenant 
from whom arrears of rent are due. Itis 
the common rate in the mofussil and I can 
see no reason to interfere with the exercise 
by the Court below of its discretion in the 
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matter of the rate of interest, that rate not 
“being unusual or exorbitant. The result is 
that the appeal fails and I dismiss it. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
‘First Civi, APPEAL No. 865 or 1912. 
January 21, 1916. 
Present: —Mr. Justice Chevis and 
Mr. Justice Leslie Jones. 
FAZL ILAHI AND ANOTHER— DEFENDANTS — 
APPELLANTS 
versus 


ZAFAR ALI—Ptarntins—ReEsponDeny. 

Muhammadan Law—Wagft—Mutwalli, whether can 
create permanent encumbrance—Right of successor 
to challenge such encumbrance —Erection of buildings 
on  waqf property—Suit for ejectment- Defendant, 
whether entitled to compensation. 


A mutwalli has no right to create a permanent cn-, 


cumbrance on wagf property. [p. 560, col. 1.) 
Anything in the nature of a permanent alienation 
of, or encumbrance upon, wayf property created by a 
mutwalli is not binding upon his successors, if it 
- is challenged within 12 years from the date of the 
snecessor's appointment. [p. 559, col. 2; p. 560, col. 1.] 


Basheshar Lal v. Natha Singh, 30 P. R. 1908; 
35 P. W.'R. 1805 (F. B.); 102 P. L. R. 1908; Zhukore 
Fatesingji v. Ramanji Ardeshir Dalal, 5 Bom. L R. 
274; 27 B. 516, followed. 

Where a dooument executed by the muéwalli of a 
mosque stated that the office of charkhban had been 
filled bya certain person and the word “alalduam” 
occurred in the closing passage of the documeut: 


Held (1) that inasmuch as the words following 
the word "alalduam" related to the duties of the 
grantee and mot to his privileges, this could not 
be taken as intended to creato n permanent and for 
all time irrevocable alienation of rights in wagf 
property. [p. 560, col. ?.] 


(2) that there was nothing 1o show that the post 
was to be held in the incumbent's family for ever and 
that the charkhban was liable to dismissal like any 
other servant of the mosque. [p. 560, col. 2.] 


Where in &'suit by the mutwalli for possession of 
certain shops belonging to tho mosque by the eject- 
ment of the defendants, it appeared that the defend- 
ants had erected certain shops ona site belonging to 
the mosque and the mutwalli had allowed them to 
stand unchallenged for a long time: d 


Held that under the circumstances the defendants 
were in equity entitled to claim the valuo of the 
buildings. [p 563, col. 1.] ; 

Ameer Alis Muhammadan Law, 4th Edition, 
Volume I, pp. 481, 482, referred to, 
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First appeal from the decree of the District 
Judge, Lahore, dated the 9th March 1912, 
decreeing the claim. 


The Hon’ble Mr. Muhammad Shafi, K. B.,. 
and Mr. Shah Nawaz, for the Appellants. 

Messrs. Broadway and Jas Gopal Sethi, for 
the Respondent. 


JUDGMENT. 
Carys, J.—This and the connected 
Appeal No. 902 of 1912 relate to a suit 


brought by Mirzy Anwar Ali (now dead and 
represented by his son Mirza Zafar Ali) as 
mutwalli of Wazir  Khan's Mosque for 
possession of certain property said to ‘belong 
to the mosque. This judgment will cover 
both appeals. The plaint recites that 
Rahim Bakhsh was appointed charkhban 
of the mosque by the then mutwalii on 29th 
Safr 1246 A. H., and that after Rahim 
Bakbsh’s death lis son Karim Bakhsh 
continued in the appointment with the 
consent of the  mutwallí, That Rahim 
Bakhsh and his son with the consent of the 
mulwall? realized the rent of the property 
in suit in lieu of salary, and always acknow- 
ledged the property to be wagf. That 
plaintiff as mulwalli has a right to dismiss 
servants. That plaintiff gave Karim Bakhsh 
a notice on 3rd September 1902 that in 
future he should take as wages rent of only 
1/5th of the property in suit or if he did 
not agreeto this should consider himself , 
dismissed. That Karim Bakhsh died in 
January 1902 before anything had been 
settled. That his sous Fazl Diu and Fazl 
Ilahi (defendants Nos. land 2) did nct do 
their duty as charkhbans, and on 17th 
August 1903 plaintiff dismissed them by 
registered notice. 

Defendants Nos. 8 and 4 are not-related 
to defendants Nos. 1 and 2, and are made 
defendants on account.of certain mortgages 
executed in their favour by defendants 
Nos. land 2. Defendant No. 5 was after- 
wards struck off, as it was found that he. 
had no interest in the suit. Defendants , 
Nos. 6—10 were added as it was found that 
they were in pcssession of one of the shops 
in suit, viz. No. 8. These defendants are 
descendants of Kadir Bakhsh, brother of 
Karim Bakhsh. 

The main plea of the principal defendants, 
t. e., defendants Nos. 1 and 2, is that they 
are the permanent hereditary charkhbans 
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and not liable to dismissal so long as they 
perform their duties. Non-performance of 
duties is denied. And it is denied that all 
the property in suit belongs to the mosque. 
Defendants Nos. 6—10 deny that the shop 
in their possession (shop No. 8 in the plaint) 
belongs to the mosque. 

' The lower Court held that defendants 
Nos. land 2 and their father and grand- 
father before them were ordinary servitors 
of the mosque receiving rent in lieu of wages, 
and were liable to dismissal, that all the 
‘property in suit belonged to the mosque and 
was recoverable, except shop No. 6 in which 
jt.was held that the mosque had only a 
limited interest, on which account plaintiff 
was allowed Rs. €1. Defendants Nos. 1 and 
9^were allowed Rs. 101-6 on account of im- 
provements. §o plaintiff was given a decree 
for possession of all ‘the shops Nos. 2—12, 
excepting shop No. 6, on pay ment of Rs. 40-6 
(Rs. 101-6 less Rs. 61) with costs. 


Defendants Nos. land 2 have lodged this 
appealas regards the decree against them. 
And plaintiff has lodged cross-objections as 
regards shop No. 6. The connected Appeal 
No. 902 of 1912 has been, lodged by 
defendants Nos. 6—10, and relates to shop 
No. 8. à 
. It may here be noted that the property as 
détüiled in the plaint consists of a hujra No. 1, 
and llshops, Nos. 2— 12. As regards the 
hujra aud shops Nos. 1—5 they all admit- 
tedly-belong to the mosque, and apparently 
it was by a mere slip that the hujra was rot 
decreed along with the shops. 


It is admitted by the defendanis that 
plaintiff is the mutwalli and has power to 
dismiss ordinary servants, but it is pleaded 
that defendants Nos. l and 2 are hereditary 
and permanent servitors of the mosque, and 
are only liable to dismissal in case of non- 
performance of duty. The first question 
for decision is whether defendants Nos. 1 and 
2 are liable to dismissal at the pleasure of 
the mutwallz. 


, The mosque was endowed by Wazir Khan 
as far back as 1051 A. H. The endowment 
deed is printed on pages 4 and. 5 of paper- 
bock A. The mosque was endowed with 
various shops ard also certain plots of 
Brcurd. The mutwalliship was to descend in 
the founder’s family. 
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On book A, page 45, is printed a transla- 
tion of an old ` dceument (Exhibit P4a) 
dated 2nd Muharram 1179 A. H. (=1765 
A. D, circa), which recites that Mir Sahib 
Adil Khan allowed his well to be used and 
Mian Sultan Muhammad undertook to put 


and keep the wellin order and was given 


for himself and his family the permanent 
‘post of working the well. | This document 


bears several seals, including those of 
Akhund Muhammad Shaffi muéwallz, 

Next we come to a document, Exhibit 
P 3a, (A page 44) in which Mirza Izad 
Bakhsh, father of Mirza Anwar Ali, states 
that the office of charkhban has been filled 
by Muhammad Sultan and Muhammad Yar, 
and now at the latter’s request the post is 
made over to Hafiz Rahim Bakhsh. This 
document is dated 29th Safar 1246 A. H. 
(=19th August 1830). 

Then comes Exhibit P22, (A, pages 
42 and 43) in which Buta Shah, as mutwalli, 
professes to put in Rahim Bakhsh as 
permanent charkhban. The date of this is 
13th Mage Sambat 1887 (=January 1831). 
Andin a document of the same date, 
Exhibit — Pl(a) (A, pages  40—42) 
Muhammad Yar son of Muhammad Sultan 
relates that he has adopted as daughter the 
wife of Rahim Bakhsh, and has made over 
the post of c.arkhban to Rahim Bakhsh. 

So apparently the post .df charkhban re- 
mained in the family of Sultan Muhammad 
(or Muhammad Sultan) till 1830, when it, 
was transferred to Rahim Bakhsh, grand- 
father of defendants Nos. 1 and 2. 


The genuineness of Exhibit Pda is 
questioned, and the learned District Judge 


did not consider it to be genuine. But we 
do not think the defendants, who had 
Exhibits P.1,2 and 3a to rely on, 


would have run the risk of forging a docu- 
ment which adds so little to their case. 
Granting that à permanent hereditary post 
was created in favour of Sultan Muham- 
mad, itcame to an end when the post 
went out of his family, and the real question 
is whether ihe appointment in favour of 
Rahim Bakhsh was a permanent and 
hereditary one. If it was, then it must 
stand, as though it is urged on plaintiff's 
behalf that anything in the nature of a per- 
‘marent alienation of, or encumbrance upon, 
wagf property created by Izad Bakhsh is not 
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-pinding ` on his successors itis now too late 
‘for them to challenge such an act, more 
‘than 12 years having elapsed since Anwar 
‘Ali succeeded to the mutwalliship. See 
'Basheshar Lal v. Natha Singh (1), and 
Thakore Fatesingjt v. Ramanji Ardeshir Dalal 
(2). Itis clear that Anwar Ali was mutwalli 
at least as far back as 1880, see Book A, 
‘page 22, line 27. 

As to Exhibit P2a, Ido not think this 
helps the defendants, for it is by no means 
‘clear that Buta Shah had any right to make 

an appointment. According to the deed of 
‘endowment the mwuhwallishtp was to descend 
in the founder’s family. Buta Shah clearly 
did not belong to that family, and how he 
eame to be posing as mutwalle is not clear. 
Probably he was, as the District Judge says, 
‘merely a claimant, and Rahim Bakhsh, to 
be on the safe side, got documents both from 
him.and from Izad Bakhsh. The really 
important - document is Exhibit  P3a. 
This is the document referred to in the 
plaint as the one by which Rahim Bakhsh 
was appointed charkhban, and what we have 
to-decide is whether this document creates 
& permanent and hereditary post. As far 
as I can see there is nothing in the document 
to show that the post was to be held in 
the ineumbent’s family for ever, unless it 
be the: word. "alalduam" which occurs in 
the. closing passage, and this word taken in 
connection with the words which immedi- 
ately follow it, I regard as signifying nothing 
more than a- condition attached to the post 
that the incumbent shall never cease to 
perform his duties zealously. If it were 
fntended to lay down that the post was to 
remain in the grantee’s family for ever, it 
would have been perfectly easy for the 
grantor to use words such as are used in 
Exhibit P4a, where we read that the 
rent’ is to be realized generation after 
generation, and that dismissal from the office 
should never take place. It is, I think, 
reasonable to suppose that Izad Bakhsh 
knew that he had no right to create a perma- 
nent encumbrance on wagf property, and 
unless it can be - clearly’ and unmistakably 


930P. R. 1908; 35 P. W. R. 1908 (F. Boe, 
L.R. 1908. e E 
(2) 27 B. 5165 5-Bom, Li, R, 274:- LEE 
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shown that the document does create a 
permanent encumbrance, I think we should 
hold that the encumbrance, was not 
permanent. Flowery words are often used 
in Persian documents, and I think we 
should be careful before we interpret a single 
word such as “alalduam”, especially when 
the words immediately following relate to 
the duties of the grantee, and not to his 
privileges, as having been intended to 
create a permanent and for all time irrevoc- 
able alienation of rights in wagf property. 
I would hold, therefore, that the appointment 
was not for all time and that the charkhban 
was liable to dismissal like any other servant 
of the mosque. The mere fact that Rahim 
Bakhsh’s family has. held ` the post ever 
since 1530 does not give them any sort of 
right to hold it for ever. 

On the above finding it is unnecessary to 
consider whether there has been any default 
in the performance of the duties, 


Next I proceed to consider the various 
pieces of property which aré the” subject, of 
the suit. 


As to hujra No. 1 and shops Nos. 2—5 fiere 
is no dispute, as the defendants admit that 
all of these belong to the mosque. 


As to shop No. 6 the plaintiff, who ias 
not been given a decree for possession; "Illes 
objections. Before - dealing with these 
objections I would make certain remarks 
with regard to the list drawn up in 1866. 
In a suit in 1899, brought by Karim 
Bakhsh against Masammat Bakhtawar, 
Karim Bakhsh stated that Izad Bakhsh got 
alist prepared, and that the houses shown 
in his name in the list came into his posses- 
sion, see book A, page 26, line 13; .He is 
also said to have stated that the sites of 
certain shops belonged to Wazir Khan, but 
the superstructures. to himself, see the same 
page, lines 46 and 47; but reference to the 
original record shows that this passage has 
been erased and re-written, so that it is 
impossible to say what the original record 
was. However, there seems to me to be 
no manner of doubt that the list of 1866 
was drawn up at a time when there was nó 
dispute between the parties and I “think 
may be taken as correct. "The real question 
now is how farthe shops in suit can be 


identified with shops om the- 1866 list. 1t 
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. may here be noted that according to the lists 
‘attached to Exhibits Pla and P2a 

Rahim Bakhsh was putin possession of 234 
"shops, butin 1866 the number had somehow 
' or other dwindled down to 14. 

Shop No. 6 is said by plaintiff to corres- 

pond to No. 179 in the list of 1866, and this 
- has not been disputed before us. The 1966 
` list states that the building belongs to Karim 
- Bakhsh. 
- acquired by Government (see A, page 22) 
: and it was then agreed that the site belonged 
to the mosque and the building to Karim 
Bakhsh, so Anwar Ali as muiwallt got 
compensation for the site and Karim Bakhsh 
for the building. The part left unacquired 
measured 31 square feet approximately. 
(The figures given by the District Judge 
in his judgment are apparently square 
measure.) Karim Bakhsh subsequently 
‘bought 203 square feet, and the- whole 
‘area is now about 253 square feet. The 
figures seem to be irreconcilable, but it 
appears clear that ‘as regards the site of 
this shop only about ith -belongs to the 
mosque and the rest to defendants, while the 
building also belongs to the defendants. I 
-will leave for discussion later on what form 
the decree should take, 1, e., whether defend- 
&nts should buy out plaintiff, or whether 
plaintiff should buy out defendants or whether 
‘defendants should remove the superstructure, 
and pass on to discuss the facts regarding 
the other shops. 

Shop No. 7. Defendants admit that the 
site belongs to the mosque, and that this is 
the shop for which Karim Bakhsh. ‘sued 
Musammat Bakhtawar and Hassan Din in 
1898 (see A, pages 23 to 27). Karim Bakhsh 
then got possession ‘on payment of Rs. 51, 
cosb of construction of a verandah. The 


District Judge decrees this shop on: payment — 


of Rs. 51. For judgment of the Chief Court 
in the above case, see A, pages 30 and 31. - 
In the list of 1866 it is recorded that 
some of the. building belongs, to Karim 
Bakhsh. This shop is No. J33 in the list. 


Shop No. 8. This shop was acquired in 
1876 from Government in exchange for 
another shop taken from Karim Bakhsh, see 
‘A, page 20. Karim Bakhsh objected to taking 
compensation in cash on the ground that 
he spent the rent of the acquired shop 
on the mosque. The shop acquired 
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Bakhsh. 


In 1880 part of this shop was ` 
‘shops on the mosque. 


. Bakhsh 


501 


issaid by plaintiff to correspond to No. 216 
on the list of 1866. Here too it is said in 
the list that the building belongs to Karim 
Defendants’ Counsel points to the 
receipt given by Karim Bakhsh (see A, 
page 246) which speaks of a “newly-built 
Shop,” and says this cannot correspond to 
No. 216. But tlie shop may have been 
re-built. Counsel also urges that “Karim 
Bakhsh may have spent the rent of other 
Bat I think there . 
can ba little doubt that what was really: 


.meant was that Karim Bakhsh took the 


rent in lieu of his services to the mosque, 
not that he really paid the rent to the 
mosque. Í would here note that when 
Ccunsel is asked what became of shop 
No. 216 if it is not the shop which was 
‘exchanged for the shop now claimed he can 
only plead ignorance, saying that if Karim 
were alive he would be able to 
answer the question. A similar reply is 
made in the case of other shops too.’ Defend- 
ants will not- admit that the shops now 
sued for correspond to certain shops 
pointed ont by plaintiff in the list of 
1667, but when asked what has become 
of the shops pointed out they plead 


ignorance. 


The evidence of Sarb Dayal (B, page 73) 
is that he was tenant of the shop acquired by 
Government, and it is to be noted that 
Sarbu is the name of the tenant, shown 
opposite No. 216 in the list of 1866. I 
would hold that shop No.8 was, taken in 
exchange for No, 216, the site of which 
belonged to the mosque while the super- 
structure belonged to Karim Bakhsh. Shop 


‘No. 8 must admittedly stand on the same 


footing as the shop for which it was 
exchanged. ; 
Shop No. 9. Plaintiff's Counsel. at first 


argued that this was the, shop regarding 
which Karim Bakhsh had sued Budha Roda, 
but later on found that this was a mistake. 
He then pointed to the evidence of Nathu 
(B, page 99) and Arjan (B, page 106), and 
relied on it to show that shop No. 9 
corresponds to No. 264 in the list of 1856. 
Nathu says nothing much about shop No. 9 
except that itis occupied by Arjan. Arjan 
says Bhagwana once occupied the fcurth 
shop from his. And Bhagwana is shown 
in the list of 1866 as tenant of No, 267, 
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-Hence it is argued that shop No. 9 now 
occupied by Arjan must correspond to shop 
No.264. This argument rests on the assump- 
tion that all the shops in the list of 1966 be- 
longing to Izad Bakhsh were contiguous to one 
another. This may be so, but I can 
find no sufficient proof of it, and I would 
hold the claim unproved as regards shop 
No. 9. 

Shop No. 10 is said by plaintiff to cor- 
respond to No, 266 in the list of 1866. 
. Here reference may be made to the plan 
filed with the plaint in which shops Nos. 
9,10, Iland 12 are shown. Counsel for 
plaintiff admits that shop No. 10 or No. 266 
corresponds to the fourth shop from the 
right in this plan, and he owns that the 
plaint does not cover this shop. So no 
decree can be givenas regards this shop, as 
Counsel admits. 

Shops Nos. 11 and 12 may be taken together. 
These are said by plaintiffs Counsel to 
correspond to the last three shops on the 
right of the plan filed with the 
plaint. No. 11 is said to correspond with No. 


267 in the list of 1866, and Nos. 268 
and 269 are both said to be parts of 
'No. 12. 


In the list of 1866 the tenants are shown 
as follows. 


No. 267 ; Tenant Bhagwana 
No. 268 ies D Moba 
No. 269 Sea - Nihal 


. Nihal died and his widow . Musemmat 
Sobha Devi sold the shop. Karim Bakhsh 
sued for pre-emption. See A, page 21. 
Ruldu Mal (B, page, 97) gives evidence as 
to all three shops, and so does Nathn (B, 
page 99). These are defendants’ witnesses, 
It appears that wher Karim Bakhsh got 
No. 269 by pre-emption he put in Noba as 
tenant, and so Noba became tenant of two 
adjoining shops. Apparently there is one 
baithak over the two shops, and they are 
now claimed as one shop in the plaint. 
As to shop No. 11 the above witness Ruldu 
deposes that Karim Bakhsh got it from 
Roda Budha by suit in 1860, see judg- 
.ment on A, pages 9—11. Karim Bakhsh 
brought a second suit against Jawahir 
regarding the same shop in 1861, see 
judgment on A, pages Nos. 11 and 12. 
Further litigation with Rodą occurred 
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in 1891, see A, pages 55 and 50, 
in which the former suit against him was 
referred to (see paragraph 4 of that 
plaint), and the plan filed in the suit of 
1891 evidently corresponds with the three 
shops onthe right of the plan filed with 
the plaint in the present suit. I would 
hold, therefore, that shops Nos. 10 and 11 
are proved to correspond to Nos. 267, 268 
and 269 inthe list of 1866. I note that 
the list of 1866 shows the buildings on 
Nos. 257 and 268 as belonging to Karim 
Bakhsh. 

As to shop No. 8 the District Judge holds 
that defendants Nos. 6—10 have been in pos- 
session since about 1880, but that they were 
not holding adversely to Karim Bakhsh, and 
that in any case section 10 of the Limita- 
tion Act is applicable as defendants Nos. 
6—10 are not assignees for valuable considera- 
tion. It is unnecessary for usto stop to 
consider whether this finding is sound, as 
Mr. Shafi distinctly said that he did not 
plead limitation based on adverse possession 
as regards this shop, and as limitation 
is not «pleaded and as it is not obvious 
on the face of the record that the 
claim as regards this shop is time-barred, 
I do not see why we should take up 
the question of limitation of our own 
accord. 

Next comes the question whether the 
plaintiff has the right to take possession of 
the materials of those shops of which the sites 
only belong to the mosque, and if so, on 
what terms. Forthe defendants itis urged 
in the first place that all that plaintiff 
can claim is ground rent, as the site only 
belongs to the mosque. But in the absence 
of proof of any permanent tenancy I can 
see no reason whatever why plaintiff should 
not be entitled to recover possession, and he 
cannot recover possession even of the sites 
if the defendants are allowed to retain 
possession of the buildings erected on those 
sites. 

. Then it is urged on the defendants’ behalf 
that if plaintiff is to take possession he should 
pay the defendants the value of the build- 
ings. For the plaintiff it is contended that 
even though the buildings do not belong to 
the mosque all that can be allowed to 
the defendants is time to take away the 
materials, ; 
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Here Mr. Proadway cites Ata-Ullah v. 
Azin-Ullah (8); Naunihal Bhagat v. Rameshar 
Bhagat 4); Ismai Kani Rowthan v. Nazar 
Ali Sahib (5); Shaik Husain v. Govardhandas 
Parmanandas (6); Jugmohandas Vundra- 
wandas v. Pallonjee Eduljee Mobedina (7) 
as authority for the proposition that a 
tenant who erects buildings on land leased 
to him cannot recover compensation when 
his lease expires. And we are referred to 
Ameer Ali’s Muhammadan Law, 4th Edition, 
Volume I, pages 481 and 482, where we 
read that a person who erectsa building 
for his own purposes on wagf property has 
the right to remove it. But having regard 
to the want of information as to the circum- 
stances in which the shops first came to be 
erected, and to the length oftime during 
which the mutwalli has allowed them to 
stand unchallenged, I would hold thatin 
this particular case the defendants are 
in equity entitled to claim the value of 
the buildings. The District Judge seems 
to recognize this to some extent when he 
allows the defendants compensation for 
some improvements, The charkhban has 
certainly spent some money on the shops; 
for instance, he got possession of one shop 
by pre-emption. Ido not see that this 
makes him & permanent tenant any more 
thanthe person from whom he pre-empted, 
or the person who sold the shop. With the 
termination of the post of charkhban de- 
fendants’ right to possession also comes to 
an end. But to evict the charkhbans with- 
out any compensation, or to call on them 
to remove the materials after they have 
held the shops for so many years’ seems to 
me inequitable. It may well be that the 
charkhban or some other persons were to 
some extent encouraged by the mutwalld in 
the first place to improve the estate by 
building on it, and though there is no 
proof of any permanent tenancy having 
been created I still think that equity 
demands that the defendants should be 
allowed the price of the buildings on 
eviction. 


(8) 12 A. 494; A. W. N. (1890) 179. 
t 


N. 

(4) 16 A. 328; A. W. N. (1894) 99. ” 
(5) 27 M. 211; 14 M. L. J. 25, 

(6) 20 B. 1. 

(1) 22 B 1, 
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As tothe'value of the buildings we have 
ihe values fixed by thelocal Commissioner, 
see book B, pages 19 et seq., and we under- 
Stand that the. parties are prepared not to 
dispute this valuation. The values given 
by the local Commissioner, excluding value 
of sites, is as follows : 





Rs, 

Shop 6 va sii 219 
n» 4 P" - 272 
a 9 ds vis 192 
» 10 2 «s 455 
» 11 208 
» 12 239 
Total for 6 shops 1,585 


which gives an average value of Rs. 264 per 
shop. The value of shop No. 8 is not giyen in 
the Commnissioner's report, but I would give it 
an average value, viz, Rs. 264, as I do not 
suppose this will be so very far wrong, and 
I understand that neither party wants a 
remand for further enquiry as to values. 


Turning.to the list preparéd in 1265, we 
find in the last column opposite No. 179 (= 
shop No. 6) that the shop was constructed by 
the charkhban, opposite shop No. 123 (= shop 


‘No.7), that some of the building belongsto the 


tenant, opposite shop No. 216 (the shop in ex 
change for which shop No. 8 was obtained) 
that the building belongs to the charkhban, 
opposite shop No. 267 ( =:shop No. 11) and 
shop No. 268 that the building belongs to the 
charkhban, The last column is blank in the case 
of No. 269, but as the rent here shown is only 
four annas, whereas the rent shown both 
for Nos. 267 and 268 is 5i annas 
the natural presumption seems to be 
that here too the building belonged to the 
tenant, for surely higher rent would be 
realized for a shop than merely for ground 
rent ofasite. As to shop No. 7 the plaintiff 
has failed entirely to show what portion of 
ihe building belongs to the mosque, and so 
Ithink he ought to pay the whole value if 
he wants to take possession. 


-As to shop No. 6 about th only of the site 
belongs to the mosque. Here the District 
Judge has allowed the defendants to buy 
out the plaintif. But I do not think it 
correct to allow any property to be taken 
away from:the mosque. I would, therefore, 
allow the plaintiff in this case to recover hig 
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share of the site, i.e., 31 square feet. That 
portion can be separated off, plaintiff being 
given a strip nearest tothe road. I do not 
see how the defendants can be evicted from 
more than this against their will. To allow 
defendants the trifling value of ith of the 
price of the building and to make the plaintiff 
take over ith of the building would be to 
split ownership, which would, I ‘should say, 
be unsatisfactory to both parties. Here I 
would give defendants the option of removing 
so much of the building as stands on the 31 
square feet, or of calling on the plaintiff to 
acquire the whole shop including site as 
it stands, on payment of the price of the 
shop ‘and iths of the site. 

To sum upl would decide the case as 
follows:— ; 


I would decree the hujra and shops Nos. 2— 
.9 free cf payment. As to shop No. 6 I would 
decree 3l square feet, a strip nearest to 
the road, calling on defendants to 
remove so much of the building as stands 
on the 31 square feet, within three months, 
or in the alternative plaintiff to take posses- 
sion of the whole shop on payment of the 
total value of the shop and site as fixed by 
the Commissioner (see B, page 18), 
Rs. 692, less 1, 8th of the value of the site 
Rs. 59, /.e, Rs. 633. The defendants to 
have the option here of saying which of the 
two alternatives should be followed. In case 
defendants choose the former alternative, 
but neglect to remove the materials within 
three months those materials to pass to the 
plaintiff free of payment. 


Shop No. 7 I would decree on payment of 
Rs. 272. 

Shop No. 8 I would decree on payment of 
Rs. 264. 

As regards shops Nos. 9 and 10 I would ac- 
cept defendants’ appeal and dismiss the claim. 

Shop No. 11 I would decree on pay ment of 
Hs. 208, and shop No. 12 on payment of 
Rs. 239. 

J would allow plaintiff to take possession 
ofthe hujra and shops Nos. 2—5 at once, and 
of any other shop on payment of the sum fixed 
in respect of that shop, subject to the special 
conditions in the case of shop No. 6. 


Defendants having been bought ont I 
consider it unnecessary to allow them any 
further sums for improvements, 
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As to costs plaintiff susceeds in the main 
and I would allow him rds costs in both 
Courts. 

I would accept both appeals and also the 
cross-objections to the above extent. 

LSSLIK Jones, J.—I concur. 

Appeals partly accepted. 


LOWER BURMA CHIEF COURT. 
First Civit, Apres No. 143 or 19138. 
i September 7, 1915. 
Present: — Mr. Justice Twomey and 
Mr. Justice Ormand. 
MA SHWE YU AND ANOTHER—DEFENDANTS— 
APPELLANTS . 
versus * 
MAUNG SOK KYUN —PrarNTIFF— 


RESPONDENT. 

Specific Relief Act (I of 1877), s. 42— Plaintiff 
not in. poasession. —Declaratory suit—Conxequential relief 
— Failure to amend plaint, effect of. 

When a plaintiff does not sue for consequential 
relief on the ground that he is already in possession 
and he hasan opportunity of amending his plaint 
and paying the additional Court.fees and adding a 
claim for the consequential] relief when the issue is 
framed and he fails to do so, tho suit should be 
dismissed ifit is found that he was not in pos. 
session. [p. 565, col. 2.] 

Chokalingapeshana Naicker v. Áchiyar, 1 M. 40, 
followed, 


Mr. J. N. Lentaigne, for the Appellants. 

Mr. Mg. Kin with him Mr. Harvey, for 
the Respondent. 

JUDGMENT.—The plaintiff sued for a 
declaration that he was the owner of 
certain paddy-land measuring 130-90 acres 
in the Hanthawaddy District and in a 
lengthy plaint he asked also for a declaration 
that a certain mortgage of these lands 
effected by him in favour of U Baw in 
May 1902 for Rs. 3,000 had been paid off 
and discharged in 1907. U Baw had two 
sons Po Cho and Po Sin. Po Cho died in 
1907 ieaving the 2nd defendant, his widow, 
and the defendants Nos. 3—5, his children 
him surviving. First defendant Po Sin 
admits the plaintiff's claim; except that he 
puts the plaintiff to prove that the mortgage 
had been paid off. He did not appear at 
the hearing. The District Judge has found 
that the plaintiff has not proved that he 
was in possession; but he has found that 
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ihe. plaintiff. was .the owner -and has paid 
off the mortgage; and he has ordered the 
- defendant to execute .a conveyance of the 
property in favour of the plaintiff. In the 
written statement, the defendant raises the 
defence that the plaintiff is not entitled to, 
a declaration and that he was not in 
possession; and an issue was raised as to 
whether the plaintiff was in possession or 
not. The Judge has found that the plaintiff 
has not proved.his possession. The plaintiff, 
therefore, was not entitled, under section, 
42 of the Specific Relief 


relief. When the fact of his possession was 
put’ in issue and the plaintiff failed to 
ask for consequential relief and pay tle, 
necessary Court-fees, the plaintiff must be - 
deemed to have relied upon the issue as. 
framed and to have decided to stand or fall 
by the determination of the issue. In this 
ease his suit should have:been dismissed 
.on the Judge's finding that he had not. 
proved’ his possession; but on.appeal he is’ 
entitled to support the decree (which we 
may regardas recognizing his ownership) upon 
the ground that the Judge should have 
found’ that he was in possession. We 
think the Judge was right in holding 
that the plaintiff. had not proved his, 
possession. He himself states: 
received rents over a period of four years 
and gave “the names of the tenants. He: 
called Mutia, who states that he was the, 
plaintiff's tenant and produces three cancelled 
tenancy bonds. These bonds do not identify: 
the land which they purport to 
Mutia cannot describe the land. There are, 
discrepancies “between Mutia's statement’ ‘and 
the Land Records Register of tenants. 


Another witness, Maung Gauk, states he? 


worked. the. land-for two years but no trace 
of his tenancy is found in the register. 
On the other hand, the land bas remained 
all along in the names of U Baw’s two 
sons, Po Cho and Po Sin; the Revenue 
Records, therefore, would show that the 
persons occupying those lands were occupy- 
ing under Po Cho and Fo Sin. In our 
opinion the District Judge was right in 
holding that the plaintiff had not proved 
his possession and, in consequence, the suit 
should have been dismissed. We may refer 
to the case of Chokalingapeshana Naicker 
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v. Achiyar (1)- as an authority to show 
that when a plaintiff does not sue for 
consequential relief or the ground that he 
is already in possession, and he has an 
opportunity of amending his plaint and 
paying the additional Court-fees and adding 
& claim for consequential relief when the 
issue is framed, and he fails to do so, the 
suit should be dismissed, if it is found | 
that be was not in possession. 

‘The appeal is, therefore, allowed and the 
suit dismissed. Respondent will pay the 
appellant’s costs in both Courts. 


aea Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

Insotvency Petition No. 36 or 1914. 
October 27, 1915. 
Present;—Mr. Pratt, J. C. 

Messrs. FLEMING SHAW AND Co.— 
PETITIONING CREDITORS 

versus . 

.SADIRAM JAMNADAS AND OTHERS— | 

INSOLVENTS. : 

Provincial Insolvency Act (III of 1907), ss. 16, 27 : 
(0 —Composition with creditors, if allowed, before ad- 
judication— Discretion of Court, exercise of. i 

Although sections 16 and 27 of the Provincial In- ` 
solvency Act provide for composition both before or ' 
after adjudication, yet composition before adjudication , 4 
is’ rendered’ impossible as there is no provision for 
pepof of debts until after adjudication, [p. 566, còl. 

1 

In ve Assoomal Versimal, 9 Ind, Cas. 724; 4 S. L. 
R. 222, referred to. 

“In sanctioning a composition a | Court has a diš- ` 
cretion under section 27 (6) of the Provincial Insol- ` 
vency Act in exercise whereof it is its duty to see: 
that the composition is reasonable and calculated 
to benefit ‘the general body of creditors, and is nat- 
against-cóuimercial morality. [p. 566, col. 2. I . 

Bischoffsheim, Ex parte, Aylmer; In're(1887) 19:0. B- 

D. 88, 56 L. J: Q--B. 460; 66 L. T. 801; 35 W. R. 532; 4 
Mariel, 152, referred to. 

"Mr. T. G. Elphinstone, for the Petitioning : 
Creditors. - ^ 

Mr. Khubchand T. Ojha, for the Insolvents f 
Nos. 2’and 3; i i 

Mr. Dharamdas es for the Object- 
ing Creditors. . : 

JUDGMENT: —Thisis ar rapplication for the: 2 
Court's- sanction toa bon ee cee "indir, 


=> 
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section 27 of the Provincial Insolvency Act. 

The insolvent firm suspended business on 
the 3Cth November 1914 and were adjudged 
insolvents on the 2dth April 1915. 

The Offieial Receiver has not yet taken 
proof of debts or framed a schedule. The 
insolvents submit a composition-deed where- 
by the whole of their property is to` vest in 
trustees, who are to have the power to 

-investigate the claims of creditors and of 
realizing the estate of the insolvents and 
dividing it among the creditors. A schedule 
of assets is attached to the deed which shows 
the amount of the assets to be about 
Rs. 34,000. The debts are said to amount to 
Rs. 1,07,000. 

Now to begin with there is a legal 
difficulty about the application a3 the debts 
are not yet proved. Itis true that section 
27 follows the wording of the English Act 
and provides for composition before or after 
adjudication, but it has been pointed ont in 
the case of In re Assoomal Versimal (1) that 
a composition cannot be entertained unless the 
ereditors' debts are proved. In England the 

< creditors’ debts are proved by affidavits sent 
to the Official Receiver before the first 
meeting of the creditors and so there the 
difficulty does not arise, whether the com- 
position be before or after adjudication. But 
under the Provincial Insolvency Act com- 
position before adjudication is an impossi- 
bility inspite of the wording of sections 16 and 
27, because there is no provision for proof of 
debts until after adjudication. So also in the 
present case the composition after adjudication 
is impossible if the debts are not proved, for 
section 27 (2) makes the ascent of the 
majority in number and three-fourths in value 
of all the creditors whose debts are proved 
a sine qua non. This is not a mere forma- 
lity as pointed out in Ez parte Rogers, In re 
Rogers (2), the Court must know who are the 
creditors entitled to the assets. 

But apart from the legal difficulty the 
composition is one which ‘is neither reason- 
able nor calculated to benefit the general 
body òf creditors. The words of Lord Esher 
in Bischofsheim, Ba parte, Aylmer, In re’ (3) 


(1) 9 Ind, Cas. 724; 4S. L. R. 229, 
i E. ) (1884) 18 Q. B. D. 438; 83 W. R. 364; 1 Morrell, 


(8) (1887) 19 Q B. D. 33, 56 L.J. Q. B. 460; 56 L. 
: T, 801; 86 W. R. 532; 4 Morrell, 152. 


apply exactly, for the creditors "get nothing 
more under the scheme than they would 
have had if the matter had proceeded in 
bankruptcy”. In fact they get less, for the 
trustees will not have the power of the Court 
or the Official Receiver to take summary 
proof of claims. The result will be that the 
trustees’ proceedings in this matter will pro- 
bably involve the creditors in endless litiga- 
tion. 

It is true that the majority of the 
creditors support the composition. That is 
a circumstance to be considered, but it is not 
conclusive. In bankruptey it is sometimes 
the duty of the Court to protect the creditors 
against themselves. I doubt if they under- 
stood the effect of this deed. Some of them 
had, I observed, qualms for they attached 
conditions to their signatures, 

Again, the assets are admitted to be less 
than 8 annas in the rupee of the liabilities, 
That being so, the insolvents are not entitled 
toan absolute discharge. Section 27 (5) 
requires that in such a case the composition- 
deed should provide a reasonable security 
for 6 annas in the rupee of all unsecured 
debts, the deed makes no such provision. 

Lastly, even if the deed were not open to 
these objections, the Court bas a discretion 
which is recognised by section 27 (6). This 
diseretion is exercised in the interests of 
commercial morality. The creditors in their 
petition complained that the insolvents had 
fraudulently concealed Rs. 8,000 worth of 
goods. The goods do not appear in’ the 
schedule of assets. What has become of 
them? The creditors have never withdrawn 
this allegation. The Court will not sanction 
a composition which seems to have the effect 
of compounding a fraud. 


Application rejected, 
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RAMASWAMI NAICKER t, SUHBARAYULU NAIOEBR. 


MADRAS HIGH COURT. 
Civit Revision Pevirion No. 517 or 1914. 
January 5, 1916. 

Present: —Mr. Justice Sadasiva Aiyar and 
“Mr, Justice Moore. 
RAMASWAMI NAICKER—PLAINTIFF— 
PETITIONER 
versus 
SUHBARAYULU NAIOKER-— DEFENDANT 


— RESPONDENT. 

, Madras Estates Land Act (I of 1908), s. 205—Deci- 
sion of Revenue Court—Revision to High Court, if 
competent—Jurisdiction, conflict of—Civil Procedure 
Code (Act Y of 1908), s. 115—Charter Act, 24 & 25 
Vic, e. 104, s. 18—Ex parte decree, setting aside of, 
without notice—Review—Revision. 

In a suit brought under the Madras Estates Laud 
Act, a Sub-Collector passed an ex parte decree but 
later on he set aside the said decree without notice 
to the plaintiff. Au application to review this order 
was made but after hearing both sides the Sub- 
Collector confirmed his previons order: 


Held that the Sub-Collector acted at first irregular- 
ly in setting aside the ex parte decree without 
notice to the plaintiff but that as he confirmed 
his order on review after hearing both sides there was 
nothing in the circumstances of the case to 
warrant interference by the High Court in revision. 
[p. 568, col. 1.] 


Quare.—-Whether section 205 of the Madras Es- 
tates Land Act, 1908, bars the power of the High 
Court to entertain a revision petition against the 
order of a Sub-Collector exercising jurisdiction-.in=a 
suit under that Act? [p. 567, col. 2.] 

Petition, under section 115 of Act V 
of 1903, praying the High Court to reviye 
the order of the Court of the Sub-Collector 
of the Dindigul Division, dated 8th April 
1914, in Rent Suit No. 6 of 1914, 


Messrs. M. O. Parthasarathy Atyangar and 
S. Gopalaswamt Aiyangar, for the Appellant. 


Mr. T. Rangachariar, for the Respondent. 


JUDGMENT.—This is a revision petition 
against the order of a Sub-Collector exercising 
jurisdiction in a suit brought under the 
Estates Land Act, The preliminary objection 
is taken that this Court has no jurisdiction 
to entertain such a revision petition. The 
preliminary objection is based on the 
contention that as section 205 of the 
Madras Hstates Land Act gives jurisdiction 
to the District Collector and to the Board 
of Revenue to revise non-appealable orders 
of Revenue Conrts passed .in proceedings 
taken under the Act, the Legislature 
intended that the High . Court should not 


have any such revisional powers, especially 
as the exercise of revisional powers by 
two independent authorities would lead to 
inconvenient conflict of jurisdictions. 

Reliance is further placed on the decisions 
in Velli Periya Mira Ravuthan v. Maidin 
Padsha Ravuthan (1) and Venkatanarasimia 
Naidu v. Suranna (2) passed in cases 
arising under the repealed Rent Recovery 
Act, VIII of 1865. 


The above two cases, however, have 
little application.’ Those decisions turned 
on the language of section 76 of the Rent 
Recovery Act, VIII of 1865, the words of 
that section being that “No judgment of a 
Collector............ e shall be open to revision 
otherwise than by appeal to the Zillah Court,” 
except where it is an ex parte judgment when 
it may be revised by the Collector himself. 
Section 205 of the Estates Land Act gives 
powers of revision to the Collector and 
the Board of Revenue, but does not expressly 
take away from any other Tribunal 
ihe  revisional powers which it might 
possess under other Statutes [see Nilmont 
Singh Deo v. Taranath Mukerjee (3); see 
also Chattux Patjosi Mahapatra v. Kunja 
Behari Patnark (4) and Kartik Ohandra Ojha v. 
Gora Chand Mahto (5), the result of those 
cases being that when the Court has 
appellate jurisdiction in certain matters over 
another Court, it has also revisional powers 
under section 15 of the Charter Act, though 
some other Tribunalsmighthave also been given 
such revisional powers under other Acts]. 
The question is, however, hob at all free 
from doubt. It would be difficult to hold 
that the Board of Revenue is “a Court 
subordinate to the High Court or subject 
to the appellate jurisdiction of the High 
Court (section 115 of the Civil Procedure 
Code and the Charter Act). The difficulty, 
therefore, of a conflict between the revisional 
power of the High Court if it is deemed 
to continue to exist notwithstanding section 
205 of the Estates Land Act and the 


^ 


(1) 9 M. 332. 
(2) 17 M. 298. 

(3) 90. 295; 12 C. L. R. 861; OT. A. 174; b. Shome 
L:i R. 180; 4 Sar. P. C. J. 392; 6 Ind. Jur. 547. " 
(4) 11 Ind. Cas. 207; 38 C. 832; 14 C. L, J. £84; 15 

C. W. N. 863. ; 
(5) 20 Ind. Cas, 420; 40 0, 618; 17 C.-L. J, 598. 
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revisional power of the Revenue Board 
under that sestion cannot be got over 
[see also Ram Dayal v. Ramadhin (6)]. 

As itis, however, unnecessary to ex press 
a final opinion on the question of the 
powers of this Court for deciding this 
petition, we do not proceed further 
the consideration of this point, 
, On the merits the Sub-Collector no doubt 
acted at firsb irregularly in setting aside 
the ex parte decree without notice to the, 
plaintiff. But he confirmed his order on 
review after hearing both sides nnd we 
must take it that he was satisfied with: 
the iruth of the affidavit of the defendant's 
Vakil. Though the second order does not 
expressly state that the review petition 
was dismissed on the merits and that a 
fresh order on the same terms as the first 
order was passed, we think that that was 
what was in substance intended by the 
Sub-Collector. We, therefore, reject this 
petition. Under the circumstances, there 
wil be no order as to costs. 


: Petition. dismissed. 
(6) 12 A. 198; A. W. N. (1890) 59. 


LOWER BURMA CHIEF COURT. 


SPECIAL SECOND Crvin APeran No. 67 or 1915. < 


December 17, 1915, 
Present:—Mr. Justice Twomey. 
MA NYEIN ME—DEFENDANT— APPELLANT 


P versus . 
MA MAY AND OTHERS— PuAINTIEIS— 
RESPONDENTS. 


Buddhist Law, Burmese—Joint undivided ancestral 
property—Adverse possession— Buiden of proof Limi. 
tation Act (1X of 1908), Sch. I, Art. 144. 

Ju asuit to which Article 144 of the First Schedule 
of the Limitation Act applies it is for the plaintiff 
in the first place to prove title and if the plaintiff suc- 
ceeds in proving title, the onus of proving adverse 
possession for 12 years lies upon the defendant. [p. 
568, col. 2.] . 

There can be no adverse possession 
co-heirs in joint possession. [p. 569, col. 1.] i: 

Ma Ye v. Maung Hlaw, 2 L. B. R. 184, distin- 
guished, : 

Mr. Hamlyn, for the Appellant. 

Mr. Ba Dun, for the Respondents, 

JUDGMENT.— The defendant-appellant, 
Me Nyein Me, is widow of Mg. Tun, the 


between 


eldest són of Ma Shwe La, aud the. 
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plaintiffs.respondents are other children and 
grand-children of Ma Shwe La. The property 
in dispute isa house and house site which 
were attached in execution. of a decree 
against Ma Nyein Me and sold as her 
property. The plaintiffs-respondents having 
failed to obtain removal of the attachment 
sued for a declaration of their right to 
the property. Their suit was dismissed 
by the Township Court, but the District‘ 
Court on appeal held that "ihe property ` 
was the joint family property of all Ma. 
Shwe La's children and accordingly gave: 
ihe plaintiffs a declaratory decree in  re- 
spect: of &/9ths of the property, the remain- l 
ing, 1/9th being deceased Maung Tun’s 
share. à 

The plaintiffs case was that the property 


belonged to their mother Ma Shwe La 
who died about 20 years ago, that on, 
her death about 15 years ago’ it became 


“the property of all her children although | 


it was assessed to revenue in the name 
only of the eldest son Maung Tun and 
his wife. S 

The defendant-appellant Ma  Nyein Me 
at first contended that the land was 
given to Maung Tun by his mother Ma 
Shwe La, but afterwards receded from.’ 
this position and said she did not know , 
how Maung Tun, bad got it. She relied, . 
however, on adverse possession for upwards 
of 12 years. 


In suits to which Article 144 of the 
first Schedule of the Limitation Act 
applies, it is for the plaintiff in the first. 
place to prove title, and if the plaintiff 
succeeds in proving title the onus of 
proving adverse possession for 12 years 
lies apon the defendant. | 

In this case it is clearly proved by 
the plaintiffs’ witnesses that the house 
and site were left by Ma Shwe La on. 
ber death and according to the ordinary. 
law of inheritance all her children inherited . 
the property as  co-heirs. It is shown 
that the house was occupied after the - 
mother’s death not by Maung Tun alone 
but by other children as well. It was 
only after some years as the family grew 
that Maung Tun ‘was left in sole occupation 
of the house, and: even then two other 
children (Ma Me and. Ma Tu) of Ma Shwe 
La built houses on the same piete of land. 
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and they and their families have continued 
to live in these two houses ever since. 
It is true that after Ma Sh we  La's 
death the land was transferred’ to Maung 
Tags name alone, but that circumstance 
is explainable by the fact that the co-heirs 
were numerous and i6 was convenient to 
constitute the eldest son as representative 


of .all in dealing with the Revenue 
Authorities. There is evidence which 
seems trustworthy that Maung Tun was 


asked by the other children of Ma Shwe 
La to partition tke site and that he 
procrastinated. He never seems to have 
seb up a claim to own the property to- 
the exclusion of his brothers and sisters. 
I think the evidence produced by the 
plaintiffs strongly supports their contention 
that the. property is joint undivided 
ancestral property, that Maung ‘Tun was 
not in sole possession of the site bnt. 
was in possession jointly with the two 
other co-heirs who had built houses on 
the site and that these  co-heirs together. 
with Maung Tan were in possession on 
behalf of the general body of co-heirs.- 

Mr. Hamlyn relies strongly on the case 
of Ma Ye v. Maung Hlaw (1), in which the 
defendant was allowed by his co-heirs to 
remain in possession of certain land for 
13 years without any. agreement on the 
part of the defendant that he held on. 
behalf of the co-heirs or any acknowledg- 
ment of the co-heirs’ rights. The plaintiffs’ 
suit was held to be barred by limitation. - 
That case, however, is. sharply distinguished 
from the present case by the fact that 
Maung Tun’s sisters and co-heirs Ma Tu 
and Ma Me were -in possession of, the _ 
site in dispute jointly with Maung Tun 
and that Maung Tun promised to 
partition the land with his brothers and 
sisters. It was clearly treated all along 
as joint family land. 

The plaintiffs proved their title and the 
defendants failed to prove adverse or even 
separate possession. 

Tbe appeal is dismissed with costs. 

i Appeal dismissed. 

(1) 2 T, B. R, 184. 
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MADRAS HIGH COURT. 
First Civit, Arrear No. 185 o» 1913. 
October 28, 1915. 

Present; —Nlv. Justice Coutts Trotter anl 
Mr. Justice Srinivasa Aiyangar. 
THIRUGNANAPAL alias VAIKUNTA 
NADAN —PLAINTIFF-—ÁPPELDLANT 
versus 
PONNAMMAI NODATHI AND OTHERs— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Will, construction of—Intention, if 
gathered from habits of life and  circumstances— 
Intention to conjer estate as adopted son, effect of, when 
not adopted —Gift. 

Per Coutts Trotter, J.—A. testamentary disposition 
should be construed according to its terms, and a 
particular intention shonld not be aseribed to the tes- 
tator, unless there aro words in the document which 
give that effett; habits of lifo and the circum- 
stances surrounding the transaction only cannot 
determine what that intention was, [p. 570, col. 1.] 

A joint enjoyment of a property with the testator 
during his life-time canuot be construed as a gift in 
favour of one after his death. [p. 570, col. 1.] 

Srinivasa Atyangar, J.—Where the tenor of a testa- 
mentary dispositiou clearly indicates that the testator 
intended that a particular person should succeed 
to his property as his adopted son, and in that 
character only, the disposition cannot take effect as 
a gift in presenti when unregistered or as a legacy 
in his favour when he was not in fact the adopted 
son, nor can he take as a persona designata under the 
Will when there is nothing in the instrument referring 
to him individually except as an adopted son. [p. 
571, col. 2; p. 572, col. J.] 

Brij Lal v. Suraj Bikram Singh, 16 Ind. Cas, 92; 
897, A. 150; 16 C. W. N. 745; A. L. J. 802; 23 M, 
L. J. 88; 12 M. D. T. 1; 16 C. L. J. 47; 14 Bom. L, R. 
827; 15 O. C. 270: (1912) M. W. N. 646; 34 A. 405; 
Fanindra Deb Raiknt v. Rajeswar Das, 11 C. 463 at 
p. 485; 12 I. A. 72;4 Sax. P. C. J. 610; 9 Ind. Jur. 
277; Lali v. Murlidhar, 88 T. A. 97; 28 A. 488; 10 C. 
W. N 730; 1 M. L. T. 171; 3 C. L. J. 694; 8 Bom, I. 
R. 402; 3 A. L.J. 415; Karamsi Madhowji v. Karsandas 
Natha, 23 B. 271; Nidhomooni Debya v. Saroda 
Pershad Mfookerjee, 8 I. A. 253; 26 W. R. 915 
Biveswar Mukerji v. Ardhu Chunder Roy, 191. A. 
101; 19 C. 452 (P.C.); Venkatachariar v, Sadagopa- 
chariar, 8 Jnd. Cas. 517; 9. M. L. T. 139; (1910) M. 
W. N. 785; followed. 

Appeal against, the decree of the Court, 
of the Subordinate Judge of Taticorn, in 
Original Suit No. 4S of 1911. 

. Messrs. C. V. Ananthakrishna Aiyar and 
K. R. Raugaswami Aiyangar, for the Appel- 
lant. ^ 

. Dr. Swaminathan and Messrs. T, Ranga- 
chartar, S. Srinitasa, Aiyangar and V. Venka- 
tachariar, for the Respondents. 

JUDGMENT. 


Coorts Trotter, J.— What has to be de. 
termined in this Uae is the true construction 


570 INDIAN 
THIRUGNANAPAL V., PONNAMMAI NODATHI. 


of a document, dated 8th March 1892, pur- 
porting on the face of it to be the Will 
of one Vaikunta Nadan. Many cases nave 
been cited to us as embodying the principles 
which should guide the Court in constru- 
ing such documents as the present, and I 
think the result of these may shortly be 
summarized as follows: We are to give effect 
to the intention of the testator as expressed 
in his words. We are to acquaitit ourselves 
with the circumstances in which he was 
placed; we are to have regard to the habits 
of life and thought of the people to which 
he helonged and to the system of law un- 
der which he lived. But when all that is 
done, our task still remains to construe his 
language; and we cannot give effect to a 
supposed intention, however cogently sug- 
gested ‘by extrinsic evidence, unless there are 
words to be found in the document which, 
on a natural construction, convey it either 
expressly or by necessary implication. Look- 
ing at this document, it is clear that there 
are no express words of testamentary gift 
to be found; words of gift, indeed, there 
are: but they refer only to a gift of a 
joint estate with the testator, to be enjoyed 
during his life-time. Then it is said that 
the whole tenor of the document obviously 
contemplates that the plaintiff should deal 
with the properties as owner, after the de- 
cease of the testator. That is quite true; 
but is it solely referable to au estate creat- 
ed by a testamentary disposition P It ob- 
viously is not, because the testator shows, 
by the recitals in the document, that he 
believed himself to have adopted the plaint- 
if, though in fact he had not. The plaint- 
iff could deal with the properties as effec- 
tively in his supposed capacity of adopted 
son, as in that of legatee; and it would 
only be possible to infer an unexpressed 
disposition from languageewhich was solely 
referable to such a disposition. The last 
desperate suggestion of the appellant’s Coun- 
sel, that the opening words of the docu- 
méwt “Will in favour of Vaikunta Nadan” 
are to be taken as operative words of dis- 
position of the testator’s whole estate, to my 
mind puts a burden on the words that they 
are wholly incapable of bearing. It is said 
that the result ‘of our construction is to 
defeat the testator’s intention that the plaint- 
iff should own his property after his death. 
If ‘by that is meant, the testator’s intention 


> are 4 ` 
CASES. [1916 
as contained in this document, I do not 
&gree; in my opinion he never intended the 
plaintiff to take his property as legatee 
under this document, or asa legatee at all. 
No doubt he had a general intention that 
the plaintiff should own his property, but 
he endeavoured to carry that out nob by 
this document, but by what has proved 
to bean abortive adoption. The defeat of 
his general intention is due not to any con- 
struction laid down by this Court, but to his 
own failure to satisfy the legal requirements 
of a valid adoption. è 

As, in my view, this document contains 
no testamentary disposition atall, it is un- 
necessary to discuss the further question 
raised by the respondents, whether such dis- 
position, if it existed, was subject to a con- 
dition precederit that a valid adoption should, 
in fact, have taken place. The appeal fails 
and is dismissed with costs. | 

Srinivasa AIYANGAR, J.—This appeal arises 
out of a suit for the recovery of possession 
of certain properties, which belonged to one. 
Vaikunta Nadan, from his heirs and their 
alienees. The plaintiff claims title as devisee 
under an instrument called a Will alleged 
to have been executed by Vaikunta Nadan 
on the 8th of March 1892, shortly before 
his death. The suit has been dismissed on 
the ground that the document of the Sth - 
of March 1892 contained no dispositions of 
property, that if it did, they were not tes- 
tamentary in character but took effect im- 
mediately on the execution of the instru- 
ment as a gift, and finally if there was a 
devise to the plaintiff the same was to him 
in his character as adopted son of Vaikunta 
Nadan. It is admitted that the plaintiff 
was not adopted by Vaikunta Nadan. No 
evidence has been taken in the case and 
except the matter of the construction of 
the document called the Will, no other ques- 
tion has been tried. The document is called 
a Will in several places and is addressed 
to "the boy adopted by me whose name I 
have this day changed into Vaikunta Nadan 
from Tirugnanapal" There is, however, no 
question of identity and plaintiff is the 
Tirugananapal mentioned here. Vaikunta 
next refers to the position of his family 
(that they were naitamais and were held 
in veneration by his caste people) and states 
that he makes the Will according to the, 
request of his castemen after consultation 
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with his mother and wife for the purpose 
of perpetuating his family, for obtaining 
spiritual benefit by having a male child ac- 
cording to the Hindu Sastvas and the en- 
joyment of his property. The next clause 
is important as that, if any, contains the 
devise of his properties to the plaintiff. 

It begins by saying "from this day for- 
ward you are to live with me as my child" 
and concludes with “all the properties in 
schedule 4 and included in my patta you 
are yourself to enjoy living with me.” There 
are no other words of gift or devise in any 
other portion of the document but in the 
later portions of the Will, the executaut as- 
sumes that he would be in possession and 
enjoyment of the properties after his death. 
In the clause immediately following that 
above set out, he directs his son to live 
with his mother and to conduct himself 
according to her wishes. There are also 
directions as to the performance of the 
marriage of his daughter and other cere- 
monies in the family including the funerals 
of his wives, and as to the payment of 
his debts. 

The first thing to be noticed is the ab- 
sence of any reference to the plaintiif by 
name in any portion of the Will, except the 
very first sentence wherein he calls him his 
adopted son whose name he has changed 
from Tirugnanapal to Vaikunta Nadan. The 
purpose is stated to be the affiliation of a 
son to represent the family; tbis is also sug- 
gested by tlie change of the name of the 
plaintiff to Vaikunta Nadan which, as pointed 
out by Mr. Rangachariar, seems to be, the 
name assumed by the head of the family 
apparently to indicate his position as a guru 
or spiritual head. The words that "you 
are yourself to enjoy living with me” seem 
to imply a pre-existing right in the plaint- 
iff which, obviously the executant thought, 
the plaintiff possessed by virtue of the affilia- 
tion mentioned in the previous portion of the 
document. I think Vaikunta by that clause 
merely declared the legal consequences of 
the adoption, and did not give the proper- 
ties to a person who would otherwise have 
no title to them. The subsequent portion 
of the Will is not only consistent with this 
implication, but the absence of any disposi- 
tion therein goes also to show that the 
executant was not making a Will for the 
purpose of disposing of his property but 
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executed the document to evidence an 
adoption which he thought he had made 
and to give directions to his adopted son, 
who, by virtue of the adoption, had become 
the owner of the property along with him 
during his life-time, and would become the 
sole owner after his death. 

I do not think it useful to discuss 
the cases cited on one side or the other, 
but the language of this instrument seems 
to be similar to the language used in Brij 
Lal v. Suraj Bikram Singh (1). 

Mr. Ananthakrishna Aiyar, the learned 
Pleader for the appellant, contended that he 
did nct rely on the above words as words 
of devise, but that we have to imply a gift 
from the fact that the document is address- 
ed to the plaintiff and from the assumption 
throughout the document that the plaintiff 
was to be the owner of Vaikunta/s proper- 
ties. I quiteagree that the testator through- 
out the document assumes that the plaint- 
iff, I sould say, his adopted Son, would 
be the owner of the properties; but that to 
my mind leads to the conclusion that the 
testator did not intend to give these pro- 
perties to the plaintiff by the Will, but that 
he assumed that the plaintiff, as his adopt- 
ed son, would be entitled to his proper- 
ties without any gift from him. Ido not 
attach much importance to the fact that the 
document is executed in favour of the plaintiff, 
If the plaintiff had been a stranger and if he 
had not been assumed to be an adopted son, I 
should have come to the conclusion without 
hesitation that the words “shall enjoy” are 
quite sufficient to give the property to the 
plaintiff. 

Assuming, however, that there wasa gift 
or devise in favour of the plaintiff, the 
next question is, whether that gift was tes- 
tamentary or whether the gift took effect 
immediately őn the execution of the docu- 
ment. In the latter case, the document 
being unregistered, the gift must fail. Ib 
is quite clear that Vaikunta Nadan intended 
that the plaintiff should be in enjoyzffent of 
his properties during his life-time. He ex- 
pressly says so. If by the words “shall 
enjoy” he meant to give the properties to 
the plaintiff and if those words: operated 


(1) 16 Ind. Cas. 92; 39 I A. 150; 16 C. W., N. 745; 
9A. L. J. 802; 23 M. L J.38; 12 M. L. T. l; 16 C. L. 
J. 4T. 14 Bom. L. R. 827; 15 O. C. 270; (1012) M. W. 
N. 646; 34 A. 405, 
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to convey title to the plaintiff, the instru- 
ment is obviously a deed of gift, and there 
being no further devise in favour of the 
plaintiff of any interest in the properties 
after the death of Vaikunta Nadan (in fact, 
there could not be any such devise if Vai- 
kunta Nadan had given his properties during 
his life-time to the plaintiff), the plaintiff's 
suit fails. That is why his learned Pleader, 
who, when he opened his case, relied upon 
those words as words of gift, when con- 
fronted with this diffieulty, strenuously con- 
tended that those were not words of gift. 
But he cannot escape the position that 
the plaintiff was to have the enjoyment of 
the properties during the life-time of Vai- 
kunta Nadan. If there was any implication 
of gift apart from these words, there was 
an implication of only one gift by virtue 
of which the plaintiff was entitled to enjoy 
the properties during the life of Vaikunta 
Nadan, and continue to enjoy them after 
his death; that implied gift would be equally 
fatal to the plaintiffs case. Lt is impossible 
without making a new Will for the testator 
to find two separate gifts, one a gift pur 
autcr vie during the life-time of Vaikunta 
and an independent gift of the same pro- 
perties by way of testamentary “disposition 
after his life-time. 


Another point which was decided against 
the plaintiff by the learned Sub-Judge was 
' that the devise, if any, in this case was 
to the plaintiff in his character of adopted 

son and not as persona designata. Mr. Ranga- 

chariar, the learned Pleader for the responá- 
‘ent, contended that Vaikunta Nadan was 
under the mistaken impression that a mere 
declaration by him- that he had adopted 
the plaintiff and a change of name would 
be enough to constitute the plaintiff an 
adopted son and it was under this mistaken 
impression that he drafted and executed 
the instrument in question and except for 
that misapprehension, he would not have 
given-the properties to the plaintiff. He 
points qut that the document shows the 
anxiety of the deceased to be represented 
by-a, son. more especially as the family was 
held. in. reverence by the members of the 
community; that, for. the purpose-of getting- 
the boy recognized by the community as 
his son and‘ Head of the family,- he con- 
sulted his.castemen; that, in fact, affiliation 
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.would require evidence 
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of a son was the dominant idea in them iud. of . 
Vaikunta Nadan and nota disposition cf his 
property. Hereliedon Fanindra Deb Ratkat | 
v. Rajeswar Das (2), Lali v. Murlidhar (3) 
and Karamst Mad*owjt v. Karsandas Natha 
(4). Mr.  Ananthakrishna Aiyar, the 
learned Pleader for the appellant, contended . 
on the contrary that there is nothing to 
show that Vaikunta Nadan was under any 
misapprehension as to the essentials neces- . 
sary for a valid adoption, that his inten- 
tion was to give his property to the plaint- 
iff who was his foster.son; and if he was . 
not under any misapprehension as to the 
status of the plaintiff (which, however, was. 
a matter for proof by evidence in the case), . 
there could be no question of devise to the. 
plaintiff in his capacity ns adopted son, as 
that would involve the testator making an . 
elaborate Will knowing all the time that 
that Will was perfectly useless. He also 
relied on  Nidhoomóni  Debya v. Soroda 
Pershal Mookerjee (5), Bireswar Mukerji v. 
Ardha Chunder Roy (6' and Venkatachariar 
v. Sadagopachariar (7). In view of the 
conclusion which I have already arrived at 
on the construction of this document, 
it is unnecessary to express any opinion 
on the question, a determination of which ` 
of the surround- . 
ing circumstances including any misappre- ` 
hension on the part of the testator as to 
the position of the plaintiff. 

‘The oppeal, therefore, fails and must be 
dismissed with costs. 


Appeal dismissed; Disposition negattved. 

(2) 1* C. 463 at p. 485 (P. C.); 12 L A. 72; 4 Sar. P. 
O. J. 610; 9 Ind. Jur. 277. 

(3) 83 I. A. 97; 28 A. 488; 10 C. W. N. 730; 1 M. I. * 
T. 171; 8 C. L. J. 694; 8 Bom. L. R. 402; 8. ALL. Jes 
Alo 

(4) 23 B. 271. 

(5) 3 T. A. 253; 26 W. R. O1. - i 

(6) 19 C. 452 (P. C.) 19 T. A, 101... DE 

(7) 8 Ind. Cas. 617; (910) M. W. N. 785; 9 Mi D. : 
T. 139. | ; T 5 i 
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MAUNG NE-DUN v. MA LE, 


` LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civit Arrear No. 264 
or 1914. 5 
December 23, 1915. 
Present:—Mr. Justice Maung Kin. 
MAUNG NE DUN—PrAINTIFF— 


ÅPPELLANT 
versus 
MA LE AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Vendor and purchaser — Contract to .sell — Specific 

performance, suit for— Registered, transfer, necessity of — 
"Transfer of Property Act (IF of 1892), s. 54—Limi- 
lation Act (IX of 1908), Sch. I, Art. 118. 
_ A vendor is bound to do all things necessary to 
complete the title of his vendee and where section 
54 of the Transfer of Property Act applies, the sale 
must be by.a registered document 


- Article 118 of- the First Schedule of the Limi. 
tation Act applies to suits to compel the execution of 
registered docyments by way of specific performance 
of the contract of sale, and time runs from the 
date of. the plainiiff’s knowledge of refusal to 
execute such documents where no specific date i is 
fixed. 

Mr. Agabeg, for the Appellant. 

Mr. Baon, for the Respondents. 


JUDGMENT, —In1907 defendants-respon- 
dents sold the land in suit to plaintiff. 
appellant for Rs. 750. They transferred 
it into the name of the plaintiff and gave 
him possession. The plaintiff has been in 
possession ever since. These facts are not 
disputed. The parties are at variance as 
to whether deferidants promised to execute 
a registered conveyance. The plaintiff's 
case is that they did so promise and 
instead of fulfilling it, they claimed to 
be entitled to get back the land on the 
ground that no title had been acquired by 
the plaintiff for want ofa registered deed 
and they threatened to sue -him for the 
recovery of possession of the land. The 
plaintiff, therefore, sues the defendants for 
specific performance of their agreement to 
sell, praying that they may be compelled 
to execute a registered conveyance. 


The defence is that there was no agreement 
to execute a registered conveyance and that 
the suit is barred by limitation. 


In my judgment it is clear law that it 
is immaterial whether there was an agreement 
to give a registered document, the vendor 
is bound to do all things necessary to 
complete the title of his vendee and 
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‘according to section 54 of the Transfer of 


Property Act, which applies to this case, 
the transaction must be by a registered 
deed in order to pass a valid title from 
the vendor to the vendee. The suit must, 
therefore, be decreed, if it is within time. 

The question then is, is the suit barred 
by limitation ? Article 113 of the Limitation 
Act applies. The period of limitation 
provided for thereby is three years and it is 
made to run from the date fixed for the 
‘performance, or if no such date is fixed, 
when the plaintiff has notice'that performance 
is refused. The way to interpret this 
provision of law- is as pointed out by 
the present Chief Judge who i in Ma Shwe On 
v. Maung Kywet (1) said: "The Limitation 
Act being one in which rights are rendered 
ineffective, if not abrogated, must be read 
strictly.” 

No date was fixed for performance in 
this case. Therefore limitation will run 
from the date the plaintif had notice that 
performance was refused. That must in 
this ease be the date on which the defendants 
claimed the land back from the’ plaintiff, 
That was admittedly shortly before plaintiff’s 
suit, said to bea few months. ‘he suit 
was, therefore, clearly within time. 

The appeal is allowed with costs in all 
the Courts and there will be a decree 
ordering thatthe defendants do execute a 
registered deed by which their title in the 
property in suit is conveyed to the plaintiff 
for the consideration of Rs.750 which they 
have already received. 


Appeal allowed, 
(1) 32 Ind. Cas. 536. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
BRYERDE Periition No. 17 or 1912-13 op 
Basti Disrriot, 

January 26, 1914. 
Present: — Mr. Baillie, S. M., anf 
Mr. Tweedy, J. M. 

SATAROHAN PANDE—Phaintirp— 
APPELLANT 
- versus 
| RAM UGRAH PANDE AND orgers— 


- DEFENDANTS— RESPONDENTS, 
U. P. Land Revenue Act (III of 1901), e. 34 Mutation 


I 


574. 
SATAROHAN PANDE V. RAM UGRAR PANDE. 


— Contested case—Jurisdiction of Tahsildar to enquire— 
Tahsildar, power of, to refer to arbitration—Award, 
effect of —Rent Act (XII of 1831), s. 203. 


In a mutation case, a Tahsildar should at once 
yefer the matter t the Sub-Divisional Officor, when 
the suit becomes contested, as the law does not con- 
template his continuing to investigate the case 
thereafter. 

Under section 203 of the Rent Act, no one but 
an Assistant Collector of the First Class or some 
higher Court can make a reference to arbitration. 
Therefore if a Tahsildar makes euch a reference the 
award made is void ab initio. 

Third appeal from the order of the 
Commissioner, Gorakhpur Division, .dated 
the Ist July, 1913, confirming that of the 
Collector, in a case of mutation of names 


under section 34 of Act III of 1901. 
JUDGMENT. 


Tweepy, J. M.—(January 16, 1914,)—I 


think the appeal must succeed because the 
whole procedure appears to have been illegal. 
The law says that when adispute arises in a 
mutation case the Tahsildar shall at once 
refer the matter to the Snb-Divisional 
Officer. When the applicationis made the 
‘Tahsildar is to make an enquiry and when 
a disputearises he is to refer the matter. 
After the dispute has arisen the law does 
not contemplate his continuing to investigate 
the ease. I am aware that a contrary 
practice has sprung up in some districts, 
but ib is not according to law. In the 
present case not only did the Tahsildar 
continue to erquire but he proceeded to 
pass orders about the arbitration. It 
appears that in December the parties filed 
an application for arbitration before the 
Sub-Divisional Officer. The latter sent it 
to the Tahsildar, for what purpose does 
not clearly appear. He was not seized 
of the case and could not legally aceept 
the application. He should have refused 
it and atthe same time called upon the 
Tahsildar to send him the mutation case 
in which the dispute was goingon. The 
Tahsildar proceeded to issue all sorts 
of illegal orders, calling upon the parties 
to a E the decision of the arbitrators 
before him or else to appear with their 
evidence on 30th December. No one appeared 
on that date and he then issued orders 
asking the arbitrators to file their award 
by January: 4th. No one appeared on 
January 4th and the case “was adjourned 
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until January 6th, when the arbitrators 
asked for more time which the Tahsildar 
refused and then did nothing for six weeks, 
when he at last sent the case to the 
Sub-Divisional Officer on 26th February 
the award having keen in the meantime 
filed in the Tahsil on sth February. 
When the case came before the Sub-Divisional 
Officer the party who got the worst 
of it in the arbitration naturally objected 
to the award. I do not see how the least 
weight can be attached to such an arbitration 
which was a long course of illegalities and 
irregularities from beginning to end. Section 
203 of the Rent Act says clearly that no one 
but an Assistant Collector of the First Class 
or some higher Court can refer to arbitration. 
The Sub-Divisional Officer certainly did not 
refer it because he passed no orders on the 
subject and was not seized of thecase and the 
Tahsildar had no jurisdiction to refer it 30 
that the award is waste paper. Whatever 
we may think of the morality or sense of fair 
play in the appellant who strained every 
nerve to set aside the award which he had 
asked for directly he heard that it was 
against him, there is no doubt that he is 
legally entitled to get it adjudged ineffective. 

Ido not agree with the view of the 
Collector as to the High Court ruling which 
he quotes. There has been no change in the 
Jaw in respect of arbitration, The present 
law gives three grounds for setting aside an 

“award”, but the word “award” in that connec- 
tion means a legal award, one that has been 
delivered after the due formalities prescribed 
by law have been observed. An award like 
the present, which was delivered by  arbi- 
trators who to begin with were not legally 
appointed and who did not follow the rules 
laid down by the Civil Procedure Code, is 
null and void ab initio. 

I would decree the appeal and direct that 
the case be returned to the Sub-Divisional 
Officer for re-trial without any reference to 
the arbitration. Costs should be on parties 
throughout. 

Barice, S. M.—I concur. 

Appeal allowed, 
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In ve HENRY ROBERT SMITH. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Insotvency No. 4 or 1912. 
June 30, 1915. 
Present; —Mr; Pratt, J. C. 
In re Application BY HENRY ROBERT 


SMITH ror Insouvency. 

Provincial Insolvency Act (IIT of 1907), s. 44— 
Power of Court to set aside or vary its own orders. 

No Court has an inherent power to set aside an 
order which has been properly made by it unless 
such power is expressly given by Statute. 

Drew v. Willis, Ea parte Martin, (1891) 1 Q. 
B. 455 60 L. J Q. B. 264; 64 L. T. 760; 89 W. R. 310; 
55 J. P. 378, referred to. 

There is no provision in the Provincial Tnsolvency 
Act enabling the Court to sot aside or vary any 
order made by it under its insolvency jurisdiotion. 

Thuckar Bhagvandas Harjivan, Im ve, 4 B. 489; 
Dayabhai Sarupchand, In ve, 23 B. 474, referred to._ 


Mr. Tahilram Mantram, for the Insolvent. 
Mr. Nadirshap Naorojt, for Creditor No. 1. 
Mr..F. B. Limki, for Creditor No. 2. 

Mr. Isardas Oodharam, for Creditor No. 3. 


JUDGMENT.—The applicant who has 
been adjudged insolvent applies for an order 
absolute of discharge under section 44 of the 
Provincial Insolvency Act. 


A similar application was made to Crouch, 
A. J. O., and the order of discharge was 
refused on the 27th February 19!4. Itis 
urged that an Insolvency Court has power to 
set aside or vary any order made by it 
under its insolvency jurisdiction. 

This inherent power was asserted in the case 
of Thuckar Bhagvandas Harjtvan, In re (1) but 
was ruled out in the later case of Dayabhai 
Sarupchand, In re (2). Both cases were under 
the former Indian Insolveney Statutes, 11 and 

_12 Vic., Chap'er 21. In the later case it was 
held that the Court had no power to review 
an order of discharge made under section 
47 except under section 56. 

In the English Bankruptey Act the power 
to review, rescind, or vary an order already 
made is expressly confirmed by section 104 


a). - 


In the Presidency Towns Insolvency Act 
there is à similar general provision in sec- 
tion 8 anda special provision as to orders 
of discharge in section 42 (1). The pro- 
visions in these Acts would be superfluous 


(1) 4 B. 489. 
` (2) 23 B, 474, 
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if the Court had the 
that is now asserted. 

There is nosimilar provision in the Pro- 
vincial Insolvency Act and the inference is 
that the Legislature did not intend the Court 
to have this jurisdiction. The general principle 
seems to me to be that laid down in Drew v. 
Willis, Ex parte Martin (3) that " No Court 
has such power of setting aside an order 
whieh has been properly made, unless it is 
given by Statute". | . 

I cannot, therefore, set aside or vary the 
order made by Crouch, A. J. ©., refusing-a 
diseharge. I$ may be noted thatthe applicant 
had remedies of which he’ did not avail 
himself of. He could have appealed under 
section 46 or he could have applied for review 
under section 47 and section 114 of the Civil 
Procedure Code. 

Application dismissed with costs. 


Application dismissed. 
(3) (1891) 1 Q. B. 450; 60 L. J. Q. B. 264; 
64 L. T. 760; 39 W. R. 310; 55 J. P. 373. 


inherent jurisdiction 


PUNJAB CHIEF COURT, 

Seconp Crvin ApPgaL No. 3270 or 1915. 
January 17, 1916. 
Present:—Mr. Justice Shah Din. 
KIRPA RAM AND OTHERS—PLAINTIFFS— 
APPELLANTS ' 
versus 
CHURU —DerENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 66, 67, 80 
—Unregistered bonds, how governed—Bond providing 
for ve-payment on happening of certain contin- 
gency, suit on— Starting point of limitation, 

Article 67 of the Limitation Act has to be read 
with Article 66 and both these Articles apply to un- 
registered bonds. Neither of these can properly be 
applied to a bond which, though it does not specify 
a particular day for payment, yet in offect lays down 
that the money due on the bond is payable ona 
future date upon a certain contingency happening. 
[p. 576, col. 1.] . 

Where, therefore, a bond provided that the money 
due upon it would be paid at the time of payment 
of a certain sum of money due on two mortgagé*deeds 
executed previously: 

Held, that since according to the true construction 
of the bond the money due on it could not be de. 
manded by the plaintiff before the money due on the 
mortgage-deeds was paia to him, the starting point 
for limitation was the date of such payment 
and that Article 60 of Schedule I of the Limitation 
Act governed the case. [p. 576, col, 1.] 


D 
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Bahadur Lal v. Gaman, 139 P. R. 1889, distin- 
guished, 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 27th 
August 1915, reversing that of the Munsif, 
First Class, Una, dated the 25th January 1915, 

` decreeing the claim. 

Bakhshi Tek Chand, for the Appellants. 

Mr. Gokal Chand Narang, for the Respond- 
ent.. 


JUDGMENT.—The sole question for de- 
cision in this "case is whether the rule of 
limitation applicable to the suit brought by 
the plaintiffs is that laid down in Article 
67 or that provided for by Article 80 of 
the Limitation Act. I have read the regis- 
tered bond, dated the 9th January 1897, 
on which the plaintiffs’ suit is based; and 
Tam of opinion that it is Article 80 ofthe 
Limitation Act that applies to the case, and 
not Article 67. Article 67 has to beread with 
Article 66, and both these Articles seem to 
me to apply to unregistered bonds: Article 
66 applies to a bond where a particular day is 
specified for payment and .the limitation 
begins from the day so specified,’ whereas 
Article 67 applies to a bond where no par- 

‘ticular day is specified and the period of 
limitation starts from the date on which 
the bond was executed. Neither of these 
Articles can properly be applied to a bond 
like the one on which the present suit is 
based, which, though it -does nct? specify 
a particular day for payment, yet in effect 
lays down that the money due on the bond 
is net payable on demand but is payable 
on a futuredate upon acertdin contingency 
happening. The bond before us says that 
the money due upon it will be paid at the 
‘time of the payment of Rs. 2,600 due on 
‘two mortgage-deeds, dated the lOth June 
1884 andthe 28th May 1888, respectively. 
Tt is admitted that the sum of Rs. 2,600 
:düe on the said mortgage-deeds was paid 
.on the 5th June 1914; and I agree with 
the Munsif that since, according to the true 
conSruction of the bond, the money due on 
it could not be demanded by the plaintiffs 
before'the sum of Rs. 2,600 was paid to 
them, the starting point for limitation for 
ihe present suit was 5th June 1914. In 
iny ópinion Article S0 of the Limitation 
“Act applies to this case and the suit was 
, within limitation, : 
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Bahadur Lal v. Gaman (1), which is relied 
on by the respondent's Counsel, is distin- 
guishable from the present case, inasmuch as 
there the bond sued upon wasan unregis- 
tered one to which, as pointed out by the 
learned Judges, the limitation of three years 
-applied, and upon the true construction of 
the bond. the obligor was not bound to 
pay at the time when the suit was brought 
by the obligee. 

I accept this appeal and setting aside the 
decree of the District Judge restore that 
of the Munsif with costs throughout. - 


: Appeal accepted, : 
(1) 139 P. R. 1889, ; 


COURT OF THI BOARD OF REVENUE, 
UNITED PROVINCES. : 
Revence Petition No. 12-07 1913-14 or 
Gorakupcr Districr, 
January 26, 1914. 
Present:— Mr. Baillie, S. M , and 
Mr. Tweedy, J. M. : ; 
BABBAN MISIR AND OTHERS— PLATNTIFFS— 
` APPELLANTS 
versus 
RAM LOCHAN —Derenpant—Resvonoeyr, 
Agra Tenancy Act (II of 1901), s. 58—Land-let for 
agricultural purposes converted into other uses — 
Ejectment, suit for — Remedy. 
A sub-tenant of an. occupancy holding erected a 


“chardiwari” and an enclosure for feeding cattle on 
the holding: 


Held, that the fact that the land was not now held 
for agricultural purposes was no bar to ejéctment 
under section 58 of the Tenancy Act. [p. 577, côl. 1.] 


Second appeal from the order of the 
Commissioner, Gorakhpur Division, dated the 
12th September 1913, reversing that of tha 
Assistant Collector, Gorakhpur District, in 
a case of ejectment under section 58 of 


Act IT of 1901. 


JUDGMENT, 


Tweepy, J. M.—(January 19, 1914).--The 
Commissioner’s view seems to me incorrect, 
The evidence clearly shows that the ap- 
pellant, an occupancy tenant, let these two 
plots as agricultural land for agricultural 
purposes to the respondent in 1314. He 
cultivated for three years but during the last 
three years the fields have been unculti- 
vated :nd the defendant-respondent has 
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constructed an enclosure called a “chardiwart 
and another for feeding cattle. He is only 
a sub-tenant and has no right to resist 
ejectment because of his illegal and 
unauthorised action. The opinion of the 
Commissioner that in a case like this 
the landlord’s only remedy is under section 
57.(b) and that as he has not availed 
himself of it within a year, ejectment is 
tarred, seems to me erroneous. The land 
was let foragricultural purposes and, therefore, 
the fact that it is not now held for such 
purposes does not affect the issue. I 
would decree the appeal with costs and 
restore the finding of the Assistant Collector. 
BaiLLIE, S. M.—I concur. 
Appeal allowed. 
CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 3495 
AND 3748 or 1913. 
January 14, 1916. 

Present: —-Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 
MOHAMED ALI AND OTHERS— DEFENDANTS 
— APPELLANTS 

` versus 
JNANADA SUNDARI CHOWDHARANI 
.— PLAINTIFF — RESPONDENT. 

Occupancy holding, non-transferable, transfer of— 
Co-sharer landlord recognising transfer of his share of 
monstransferable occupancy holding,effect of —Co-shaiers, 
other, right of. 

One co-sharer landlord can recognise a transfer of 
a non-transferable occupancy holding in respect of his 
own share, although such a recognition is not in 
any way binding upon the other co-sharers und 
may not as such prevent the other co-sharers from 
effecting a sub-division of the uolding. [p. 579, col. 1.] 

Appeals against the decrees of the Officiat- 
ing Sub-Judge, Mymensingh, dated the 30th 
June 1913, reversing those of the Munsif, 
First Court, Mymensingh,. dated the 15th 
April 1912. 

FACTS.-— The raiyat of a non- ransterable 
occupancy holding sold his holding to several 
persons without the consent of the landlords. 
Some of these transferees, who were in posses- 
sion of separate plots of the holding, paid rent 
and the rent was accepted by the tahsildar of 
some of the co-sharer landlords. One of the 
questions that arose for decision in the second 
appeal, was what was the legal effect of the 
acceptance of the rent as regards the trans. 
ferees who paid the rent. 
^ Babu Rajendra Chandra Guha, 


. 37 


for the 
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Appellants. —The landlord’s tahsildar accepted 
the rent paid by the transferees. This was 
entered in the landlord’s papers, dakhilas were 
granted for them and the Jandlord apparently 
used the money realised from the transferees 
as rent, Thelandlord cannot now say that 
he is not bound bythe act of the tahsildar 
in accepting the rent. IJtis admitted that 
this tahsildar was making” settlement of 
lands with many other tenants with the nazb’s 
assent; the landlord did not put a stop to this. 
He by his conduct held out the tahsildar 
as having authority to make settlement, and 
if the defendants, bona fide believing that the 
tahsildar had power to make settlement, 
paid rent to him and thereby obtained his 
recognition of the transfer of the holding in 
their favour, the landlord would be estopped 
under section 237 of the Contract Act from 
getting rid of the recognition or settlement 
by the tahsildar. It cannot be disputed 
that recognition of a transfer which is 
absolutely void, made by the landlord or 
his man, is a fresh settlement with the 
transferee. The landlord also ratified the 
act of the éahsildar, inasmuch as the 
rent accepted by the £ahsildar was credited 
to the landlord and the landlord did not 
refuse to accept it. The papers of the 
landlord showed that rents were realised 
from these transferees and the landlord 
could not be heard to say thathe did not 
know of the facts relating to the realisation 
of the rent. If he ratified the act of the 
tahsildar, supposing it to have been 
unauthorised, he must be held to have 
ratified the whole transaction, č. e., the accept- 
ance of the rent and the recognition of the 
transfer. The lower Appellate Court has 
held that even assuming that the tahsildar 
had power to make settlement or recogni- 
tion of transfer, he could not make a sub- 
division of the tenancy. Baut I submit what 
was done was not sub-division of the tenancy. 
The old tenant abandoned the holding and 
thereupon persons who were in possession 
of the holding as transferees were recognised 
by the íahsildar, so each one of them begame 
& separate tenant of the parcel of the 
holding he wasin possession of, Sub-division 
of a tenancy means that the tenancy 
subsi&ts and it is sub-divided, but here the 
old tenancy was at an end and new 
tenaneies, separate from each other, were 
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created in respect of the lands of the old 
tenancy. It is said that the settlement, if 
any, was made by the agent of a co-sharer 
landlord and, therefore, it was invalid and 
the case reported as Kader Bakhsh v. Ram 
Mantkya Das (1) has been relied upon. 
With all respect to the learned Judges who 
decided that case, I submit the decision is 
‘not sound law. Referred to Hossein Mahomed 
vi Fakir Mahomed (2). 

Babu Chandra Kanta Ghosh, for the Respond- 
ent.— The receipt which was granted was 
not in the prescribed form, hence no counter- 
fails of the receipts were kept, so it cannot 
be said that the landlord had actualor con- 
structive knowledge of the realisation of 
rent. š 

[D. CHATTERJEE, J.—Do you rely upon 
the decision reported as Kader Bakhsh v. 
Ram Manikya Das (1)?] 

I need not rely upon that but I rely upon 
the findings of the lower Appellate Court. 
lt has been found that the tahsildar had 
no authority to make settlement. The 
very name “tahsildar” signifies that his 
duty was to make tahsil or collection of 
rents. 

[D. Caatrersue, J.—Ir.one of the cases 
the settlement was made under the orders 
of the naib, and nazar was accepted and 
credited to the landlord. | 

Then the question might arise, whether 
the naib had authority to make settlement. 
His business is to manage the property as 
it isand not to settle or unsettle lands. But 
this is not a case of mere settlement but of 
sub-division of a tenancy. No sub-division 
could be made without the consent of the 
landlord in writing. This is a case from 
Eastern Bengal and there is a difference in 
the provisions of section S8 Bengal 
Tenancy Act, as regards Eastern Bengal. 
In Eastern Bengal subdivision of a 
tenancy cannot be made with the consent 
of the agent. 

[D. Cuarreusee, J—Suppose a portion of 
a holding is sold and the landlord re- 
eognises the purchaser of the portion. would 
not this be a good settlement with the 
purchaser? ] 

This would be so if the old tenant gives his 
consent. 


(1) 19 Ind, Cas, 895. 
(2) 4 Ind. Cas, 740; 10 C. L, J, 618 at p. 622, 
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LD. OHATTERJER, J.— The recognition of the 
purchaser would be to the benefit of the 
old tenant as otherwise he would remain 
liable for the whole rent, nctwithstanding 
the transfer of a portion of the holding]. 

The landlord might do it, but his na?b or 
manager could not do it without the written 
consent of the landlord. In Eastern Bengal 
officers of the landlord used to make such 
settlements in an underhand manner and, 
therefore, there is now the provision in 
section 88, Bengal Tenancy Act, under which 
agents of the landlord would not have any 
such power. 

Babu Rajendra Chandra Guha was heard 
in reply. 

JUDGMENT.—The learned Subordinate 
Judge has evidently made a confusion of the 
two cases. They were tried together. In 
Appeal No. 3748 a question was raised as 
to a settlement by a co-sharer mulik in 
respect of -his share. In Appeal No. 3495 a 
question was raised as to a settlement by 
the plaintiffs own agent. The learned 
Subordinate Judge, however, says: "The de- 
fendants’ case is that they were recognised 
as tenants by the co-sharer landlords’ tahsil- 
dar, This is not so in both cases.” The 
settlement in Appeal No. 3740 is said to 
have been made by the co-sharer landlords’ 
tahsildar in the presence of his naib and 
under his direction and the premium paid 
is said to have been entered in the zemindar’s 
papers. That would not ben settlement by 
tahsildar. The learned Subordinate Judge 
then says:— As no fahsildar had any 
authority to recognise any sub-division of 
the holding, the receipt of rent by any 
tahsildar, if true, ` cannot give validity to 
the transfer.’ That may be so A 
tahsildar or even a næb may not have 
a right of sub division without the land- 
lord’s consent, but the simple fact of the 
agent not being ertitled to effect a sub- 
division would not invalidate the recogni- 
tion by the co-sharers. The learred Judge 
is also under the erroneous impression 
that the recognition of the transfer by 
& co-sharer land} rd is not valid even 
to the extent of his share. There is nothing 
in law to prevent one co-sharer landlord 
from recognising a transfer in respect of 
his own share, although such & recognition 
is not in any way binding upon other 
co-sharers and may not as such prevent 
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other co-sharers from effecting a sub-division 
of tire holdiug. Both these cases raised .a 
question of separate settlement iu favour 
of the transferees and the Court must 
consider the question of settlement raised 
by the defendant in each case. In deter- 
mining the question the Court will have 
to see "who made the settlement or the 
recognition, whether he had any authority 
to do so and whether the zemzndar directly 
or indirectly acted upon such recognition. 
Unless these questions are considered it 
is not possible to make a proper decree in 
this case. 

The judgments and decrees of the 
lower Appellate Court are, therefore, set 
aside and the cases sent back to that 
Court for decision in accordance with 
law. 


Costs to abide the result. 


Decrees set aside; Oases remanded. 


MADRAS HIGH COURT. 

Second Civit AePgAL No. 1708 or 1914. 
December 8, 1915. 
Present:—Justice Sir William Ayling, Kr., and 
Mr. Justice Abdur Rahim. 
DEVIBHASHYAM VENKANNA, MINOR BE 
PATERNAL GRANDMOTHER AND'GUARDIAN 
LACHAMMA—Derenpaast No. 2 & 

—APPELLANT 

x versus 
PEDDINTI VENKATARAMANAYYA AND 

ANOTHER—PLAINTIFF AND Derenpayt No. 1 

— Resronvents, 

Civil Procedure Code (Act V of 1908), O. XLI, v. 22, 
cl. (4)—Appeal dismissed as time-barred—Respondent, 
whether entitled to be heard on cross-objections. 

Per Abdur Rahim, J, ‘Ayling, J, dubitante.)—A 
respondent filing a memorandum of objections 
within time is entitled to be heard on it 
even if the appeal in which it war filed is dis- 
missed as being presented out of time. [p. 580, 
col 1.] 

An appeal thus dismissed should be treated as one 
dismissed upon hearing for the purpose of hearing 
the memorandum of objections, though it does not 
come exactly within the scope of clause (4) of rule 
22 of Order XLI. [p 580, col. '.] 

- Biridugadda Venkadu v. Receiver of Nidadavcle and 
Medur Estates, 30 Ind. Cas. 832; (1915) M. W. N. 792, 
followed. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Rajahmundry, in Appeal Suit No. 210 of 
1913 (Referred Appeal Suit No, 89 of 1913, 


oo 


on the file of the District Court of Goda- 
veri), preferred against that of the District 


Munsif of Rajahmundry, in Original Suit 
No. 67 of 1911. 


Mr. S. N. Rao for Mr. T. Prakasam, for 
the Appellant. ` 


Mr. B. Somayya, for the Respondents. 
JUDGMENT. 


ABDUR Rasim, J.—-There has been a delay 
of 34 days in the presentation of this ap- 
peal, and the affidavit filed: on behalf of 
the appellant does not account for the greater 
portion of that delay. The appeal is dis- 
missed .-with costs. 


The next question is whether we can 
hear the memorandum of objections, whish 
was filed within one month from the filing 
of the appeal as required by law. The 
question depends upon the construction of 
Order XLI, rule 22, of the new Code cor- 
responding ‘to section 561 of the old Code. 
The new Code has made certain alterations 
in the law with respect to the hearing of 
the memorandum of objections. It provides 
by clause 4 that even if the original appeal 
is’ withdrawn or dismissed for default, the 
objections filed may nevertheless be heard 
and determined. But it does not say in so 
many words, at least so faras that clause 
is concerned, what will bappen if the ap- 
peal is dismissed on the ground that it was 
filed after the expiry of the time allowed 
by law. 


The question cameuprecently for consideras 
tion before Coutts Trotter and Kumaraswami 
Sartri, JJ., in Biridugadda Venkadu v Receiver 
of Nidadavole and Medur Estates (1). They 
have held that the memorandum of objections 
filed in circumstances similar to this case 
should be heard, though they have re- 
frained from expressing any definite opinion 
on the general question involved. I am in- 
clined to take the view that the memo- 
randum of objections can be heard. I treat 
a case like this, where the  appealM'has 
failed or rather has been dismissed because 
it was filed out of time, as being dismissed 
upon hearing, distinguishing it from the 
case where it is not heard at all, being 
withdrawn or dismissed for default. Cases 


(1) 80 Ind. Cas, 832; (1915) M. W. N. 762, 
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of withdrawal or dismissal for default are 
expressly provided for in clause 4, 
because it has been the relief under the 
old Code that in such cases the memoran- 
dum of objections fails zpso facto. I think 
the case of dismissal of an appeal filed out 
of time stands on a different footing and 
is very similar to the dismissal of a suit 
on the ground of limitation, and must be 
taken to be covered by clause l of rule 22, 


Order XLI. That is to say, the respondent 
in spite of the dismissal of the appeal 
because of limration is entitled to have 


his. cross-objections heard, if it was filed 
within one month of the filing of the ap- 
peal. That has been done in this case. 
Unless the Code lays down otherwise, I 
should say the respondent is entitled to 
have his objections heard. Having heard 
the objections on the merits, I think, how- 
ever, that the memorandum of objections 
must be dismissed. It relates only to the ques- 
tion of costs and the Suboidinate Judge 
appears to me to have exercised sound dis. 
cretion in allowing part of the costs against 
the Ist defendant. At any rate, I am not 
prepared to say that there was no justi- 
fication for the exercise of his discretion. 
He had a discretion and there were cir- 
cumstances calling for the exercise of that 
discretion. The memorandum of objections 
is dismissed with costs. 


AYLING, J.—As regards the preliminary 
question whether the respondent is entitled 
to have his memorandum of objections heard 
„and determined, I am bound to say that 
my mind is not altogether free from doubt. 
The case to which we have been referred, 


Biridugadda Venkadu v. Receiver of Nida- 
davole and Medur Estate (1), certainly 


indistinguishable from the present one. But 
I feel somewhat pressed by the wording 
of clause 4 of Order XLI, rule 22, which 
so far as their judgment shows, was not 
considered by the learned Judges in that 
case. I find it unnecessary to say more as 
in the present case, I entirely agree with 
my “earned brother that the memorandum 
of objections is one which should be dis- 
missed on its merits. 

I concur in the order proposed by my 
learned brother. 

Appeal and memorandum 
of objections dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 168 
` or 1913. 
August 12, 1917. 
Prepi — Justize Sir Asutosh Mookerjee, KT., 
and Mr. Justice Newbould. 
PUNIT NARAYAN SINGH AND OTHERS — 
DECREE-HOLDER—ÅPPELLANTS 
versus 


RAJKUMARI GODABARI KOERI AND 


ANOTHER -- DEFENDANTS —RESPONDENTS. 

Hindu Law —Widow—Estate—Deer ee against widow, 
qihen binds estate—- Test. 

Where a suit against a female heir is founded 
upon a purely personal debt or contract of her own, 
the decree can only be against her own personal pro- 
porty and a sale in execution of such a decree can 
only qure her own interest in the property. [p. 681, 
col. 1, 

Bat in order that a decree may operate against 
the estate, the suit must be so framed a3 to show 
that it is not merely a personal demand upon the 
female in possession, but that itis intended to bind 
the entire estate and the interests of all those who 
come after her. [p 581, cols.1 & 2.] 

The test is not merely whether the female heir 
could have been sued, but whether she was in facb 
sued, in a representative capacity. If the rever- 
sioners be joined as parties, the fact would afford 
clear indication that the creditor intends to make 
the inheritance liable and not to restrict his remedy 
to the qualified interest of the female heir. But it 
is not essential that the reversioners should be joined; ` 
the frame of the suit, the judgment and decree 
may show that the proceeding is not against the 
female heir personally but against her as the 
representative of the estate of the last full owner, 
Íp. 581 ,col. 2.] 

Appeal against the order of the Subordinate 
Judge, Gya, dated the 15th March 1913. 

Babus Mahendra Nath Ray, Gonesdut Singh 
and Sheonandan Roy, for the Appellants. 

Babus Dwarka Nath Chakrabarti and 
Chandra Sekhar Prosad Singh, for the Re- 


spondents. 


JUDGMENT. 

MookzRJEBE, J.— This isan appeal by the 
decree- holders against an order which decides 
that they are not entitled, in execution, of a 
decree for money obtained by them against 
Rani Sundar Koer on the 10th May, 1911, to 
proceed against the estateof her husband, 
now in the hands of his two daughters. The 
facts material for the determination of this 
question are not in controversy. On the 20th 
February, 1903, Rani Sundar Koer executed 
a usufructuary mortgage in favour of Punit 
Narain Singh for a loan of Rs. 25,000. The 
mortgagee paid Rs. 1,500 in cash and retained 
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the balance for payment of a decree obtained 


by one Baldeo Lal against the mortgagor on ` 


the 18th February, 1903. The usufructuary 
mortgagee was subsequently deprived of 
possession of the hypothecated properties as 
the result of a dispute between the mortgagor 
and her brother-in-law, which culminated’ in 
the Court of Wards taking charge of the 
entire estate. The usufructuary mortgagee 
was consequently driven to institute a suit on 
the 2nd January, 1911, against the mortgagor 
` Rani Sundar Koer for-recovery of the money 
advanced by him. He claimed only Rs. 17,50 
as the principal amount, namely, Rs. 1,500 
paid in cash to the lady and Rs. 16,000 paid to 
the decree-holder, Baldeo Lal, in satisfaction 
of his claim. On the 10th May, 1911, the 
mortgagor confessed judgment and a decree 
was made against her for the amount claimed 
together with interest and costs. Before this 
decree could be executed Rani Sundar Koer 
died on the 27th March, 1912. Execution was 
then laken out against such portion of the 
estate of the husband as had come into the 
hands of his two daughters by virtue of his 
testamentary disposition. 
disposition are not known to the Court as the 
Wili mentioned is not on the record. The 
daughters contended that the decree obtained 
against their mother could not be executed 
against the estate of their father, which, upon 
her death, had passed into their hands. The 
Subordinate Judge has given effect to this 
-~ objection and has dismissed the application 
for execution as against the daughters. We 
have been invited by the decree holders to 
hold that this view is erroneous. 

The principle applicable to cases of this 
description is well settled. Where a suit 
against a female heir is founded upon a purely 
personal debt or contract of her own, the 
decree can only be against her own personal 
property and a sale in execution of sucha 
decree can only convey her own interest in 
the property: Jugal Kishore v. Jotindra Mohun 
Tagore (1). The position ig different when 
the foundation of the decree isa liability 
which mightbind the estate in the hands of 
ihe reversioners. But in order that the 
decree may operate against the ‘estate, the 
suit must be so framed as toshow that itis 
not merely a personal demand upon the 
female in possession, but that it is intended 


(1) 11 I, A. 66; 10 C. 985, 
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to bind the entire estate and the interests of 
all those who come after her. The reason 
is obvious. Although inasnuit brought to 
recover or charge an estate of which a Hindu 
female is the proprietress she will as 
defendant represent and protect the estate, 
ns well in respect of her own as of the 
reversionary interest, still, and on this very 


account, the plaintiff is bound to give 
notice that he is seeking so large a 
remedy, in order to put those who may 


be ultimately affecled upon their guard 
and to enable them to protect themselves. 
If the suit is so framed as only to claim a 
personal decree against the heiress, the 
decree can only be executed against the 
female holder personally and against her 
limited interest in the land, notwithstanding 
that the debt was one which might have 
been enforced against theestate in a suit 
properly framed for that purpose: Nagender- 
chunder Ghose v. Sreemulty Kaminee Dossee 
(2); Batjun Doobey v. Brij Bhookun Lall 
Awusti (3). The test consequently is not 
merely whether the female heir could 
have been sued, but whether she was 
in fast sned, in a representative capacity. 
If the reversioners have been joined as 
parties, that fact would afford clear 
indication that the creditor in ended to 
make the inheritance liable and not to 
restrict his remedy to the qualified interest 
of the female heir: Nugenderchunder Ghose 
v. Sreemutty Kaminee Dossee (2); Mohima 
Ohunder Roy Chowdhry v. Ram Kishore Achar- 
jee Ohowdhry (4); Srinath Dass v. Hart Pada 
Mitter (5); Bhagirathi Dass v. Baleswar 
Ba;artt (6); Rameswar Mandal v. Provabati 
Debi (7). But it is not essential that the 
reversioners should be joined; the frame of 
the suit, the judgment and the decree may 
show that the proceeding was not against 
the female heir personally but against 
heras the representative of the estate of the 
last full owner: Jugal Kishore v. Jetindra Mohun 


` Tagore (1); Court of Wards v. Maharaja Coomar 


Ramuput Singh (8); Ham Lal Shookool x 
=, 2j T. A. 241; 8 W. R. (P. C.) 17; 2 Sut 
C. J. 77; 2 Sar. P. C. J. 275. 
£3) 2 T. A. 275 1 0-133; 24 W. R. 306. 
(4) 15 B. L. R. 142; 28 W: R, 174. 
(5) 3 C. W. N. 637. 
(6) 19 Ind. Cas. 685; 17 C. W. N. 877; 41 C. C9; 19 
C. L. J. 155. 


(7) 23 Ind. Cas. 84; 19 C. W. E 20 0. L. J. 21. 
(8) 14 AL I. A. 695; 10 B. L. R. P o) 204 17. W. 
R. 459; 2 Suth, P. Q. J. 875; 8 Sar P. C. J, 117, 
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Akhey Charan Mitter (9); Roy Radha Kissen v. 
Nawatan Lall (10); Brojo Nath lal v. Jagges- 
war Bugehi (11); Kisto Moyee Dossee v. Prosunno 
Narain Chowdhry (19); Bisto Behari Nahoy v. 
Lala Baijnath Prasnd(13); Bireswar Das Dey v. 
Kamal K. mar Dutt (14); Mohamed sadut Ali 
v. Hura sundart Debya (15); Trilochan 
Hazra v. Bakkheshwar (16); Rameswar Mandal 
v. Provaboti Debi (7): Veerabadra <Atyor 
v. Marugandas Nachiar (17). ‘Tested in 
the light of these principles, what is 
the position of the decree-holders in the case 
before us? There is no indication whatever 
that in the suit for recovery of the money, 
they intended to obtain a decree which would 
operate against the inheritance. The claim 
was inform personally against the widow. 
The decree on the faceof it was personally 
against her. That decree cannot after her 
death beexeeuted against the estate of her 
husband in the hands of his daughters who 
have taken it under his testamentary disposi- 
tion. In this view, it is needless to determine 
whether the loan was in whole or in part for 
purposes which made it binding upon the 
reversionary heirs to the estate of her hus- 
band. 

The result is that the order of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. We assess the hearing 
fee at five gold mohurs. . 

Appeal d'smissed. 

(9) 7.0. W. N. R19, 

(10) 6 C. L. J 490 

(11) 1 Ind. Cas. 62; 9 C. L, J. 348. 

(12) 6 W. R. 3u4. 

(18) 16 W. R. 49; 7 B. L. R. 213. 

-(14 16 Ind. Cas. -37: 17 © W.N. 337. 
: (15) 16 Ind. Cas. 351; 16 C. W. N. 1071. 

(16) 14 Ind Cas.839, 1» C. L. J. 423. 


(17) 8 Ind. Cas. 1072; (1910) M W. N. 799; 24 M. 
188; 9 M. L. T. 236; 21 M. L, J. 320. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 
Furst CIL APPRAL No. 45 or 19'8. 
July 30, 1915. 

Present:— Mr. Pratt, J. C., and Mr. Boyd, 
A. d. C. 

RAMSING alias RAMLAL—PrLAINTIFF—- 
APPELLANT 

versus 
PARUMAL AND aAxorRER—DzeFENDANTS— 


ResPonveats. 
Stamp Act (II of 1899), ss. 8, 19, 85-—Promissory 
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note executed outside British India, necessity of stamp. 
ing—Promissory note, admissibility of, «n evidence — 
Negotiable [nstruments Act (XXVI 0f.1H851), ss. 13, 64 
—Negotiability, how far essential to muke an instrument 
promissory note—Promissory note, maker oJ, liability 
of, when not purporting to sign in a representative cha- 
racter—Presentment, when necessury—- Holder, right of, 
to full back on original consideration—-Construction of 
document—Intention of parties. 

A promissory note not executed in British India 
is not compulsorily stampable under the Stamp Act 
but is chargeable only when presented, paid or 
M in Britisn India. (p. 584, col. Z; p, £80, 
col. 1. 


Mahomed Rowthan v. Mahomed Husin Rowthan, 
22 M. 337; 9 M. L. J. 135, referred to. 

A promissory note oxecuted outside British India 
is admissible in evidenco, ovon if unstamped. [p. 
585, col. 1.] : 

Semble —Judgments in English cases bearing on 
the definition of pro-note contained in the Eng ish 
Stamp Acts of 1270 and 1891 must be applied with 
discrimination in India, for that detinition is wide 
enough to inclade almost every document that 
contains a promise to pay. [p. 553, cols. : & 2.] : 


Mortgage Insurance Corporation v. Inland Revenue 
Commissioners, (.88%) 21 Q. B. D. 352; 67 L. J. Q. B. 
630: 36 W. R. 834; British India Steam Navigation Co, 
v. Inland Revenue Commissioners, (1881) 7 Q B.D. 
165; 60 L.J.Q. B. 617; 44 L. T. 378; 29 W. R. 
6 0; Speyer Brothers v. Commissioners of Inland 
Revenue, (1907) 1 K. B. 246; 76 L. J. K. B. 156; 96 L. 
T. 70; 23 T. L. R. 145, referred to. 


Neither in England nor in India is the definition of 
a pro-note limited to an instrument that is negoti- 
able according to mercantile usage. An instrument 
may bea pro-note without being negotiable. ‘I'he 
test is not mercantiio usage, but the terms of the 
statutory deíi.ition. Üp. $83, col, 2; p. 584, col. 1.] 


Mortgage Insurance Corporation v. Commissioners of 
Inland Hevenue, (1888) -U Q. B. D. 640, referred to. 

Section 64 of the Negotiable Instruments Act 
makes presentment of a pro note a necessary condition 
only when it is sought to make liable parties other 
than the maser. |p. 604, col. 2.] . 


Ardeshir Sorabsha Moos v. Khushaldas Gokuldas, 10 
Bom, L. R. 268; 32 B. 247; referred to. 

When a pro-note is not given independently of 
the transaction of loan the plaintiff cannot fall 
back and sue on the original consideration. His suit 
must be based on the pro-note. [p 584, col. 2.] 


Krishna Narayan Parkhi v. Rajmal Manikchand. 
Marwadi, 2 Bom. L. R. 6; 24D. 36 , referred to. 

A maker of a pro-note who does not purport to 
have signed it ina representative capacity renders 
himself personally liable on the same. [p. 585, col. 1.) 

Issur Singh v. Bergamann, 30 C. 627, referred to. 

Per Boyd, A.J. C.—Intention of parties is an 
element to be taken into account in considering what 
is the nature of a document. [p 585, col. 2] 

Yeo v. Dawe, 83 W. R. 139; 58. L. T. R. (x. 8) 125; 
Mortgage Insurance Corporation v. Commissioners of 
Inlawl Revenue, (1H8 ) Z1 Q B. D. 332; 51 :L. J. Q. B. 
630; 36 W.R, 838, referred to, 
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Appeal against the decree of the District 
Judge, Sukkur. 


Mr. Rupchand Bilaram, for ‘the Appellant. 


Mr. Dépchand T. Ojha, for Respondent 
No. 1. 


Mr. Kalumal Pahlumal, for Respondent 
No. 2. 
JUDGMENT. 


Pratt, J. O.—The plaintiff sued to recover 
.& sum of money lent to the first defendant 
out of British India and re-payable at Shikar- 
pur. Inthe plaint he said that the agree- 
ment of loan had been reduced to writing. 
Paragraph 5 of the plaint is as follows:— 


“The plaintiff demanded from the defend- 
ant No 1 four thousand Sumbs deposited 
by him. But the defendant No. 1 could not 
pay the money at that time and said: ʻI 
shall pay you, 2. e., the plaintiff, the aforesaid 
four thousand Sumbs with interest at 
Shikarpur.’ 
No. 1 has also executed such agreement in 
his handwriting in favour of plaintiff in a 
bandi which is herewith filed. The defendant 
No. 1 executed such agreement at Kashgar 
on 12th July 1907." 


The second defendant was joined, as he is the 
son of the first defendant, in order to make him 
liable to the extent of the joint family pro- 
perty in his possession. 


The main defence was that the money was 
lent not to the tirst defendant, but to a part- 
nership of which plaintiff and defendant No. 
l were partners and that that partnership 
having terminated plaintiff only was entitled 
to an account, 


The lower Court found that the agreement 
recorded in plaintiff's bandi was a promissory 
note and that being unstamped it was not 
admissible in evidence. The Judge also 


gave a finding on the evidence that the per- 


sonal loan was not proved. 


The first issue that arises -is whether the 
entry in plaintiff's book is a promissory 
note. 


` 


The entry is as follows: 
: Lekha vahi, (account. book) 


: ind Sri Ganesh (elephant faced deity) 
eip; 


An account opened by Paman Khialdasani 
Makhijo with Bhai Ramlal Begsingani 
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Makhija at Kashgar, Khatan Khatai territory 
in sambat 1964. 


Credit Debit 
4000 Miti Akhar Sud 2 Sambat 
1964 
Russian gold Sumbs four 


thousand agreed to be paid 

with interest at the eight annas 

per cent. at Shikarpur—Hand- 

writing of Paman Makhijo” 

Mr. Rupchand contends that thisis not a 
promissory note and cites the case of Mortgage 
Insurance Oorporation v. Commissioners of 


‘Inland Revenue (1) for the proposition that 


the Court must consider what the document 
is in the common acceptation of men 
of business. 'Judgments in English cases 


: bearing on the deünition of pro-note contain- 


ed in the English Stamp Acts of 1870 and 
1891 must be applied with discrimination in 
India for that definition is wide to include 
almost every document that contains a promise 
to pay. It was, therefore, necessary for the 
Courts to place limitations on the definition 
and here is a line of cases, including the one 
cited, in which this has been done. The 
Courts had to consider whether the documents 
were promissory notes or something more 
thar promissory notes, e.g.,& pro-note or a 
debenture in British India Steam Navigation 
Qo. v. Inland Revenue Commissioners (2); a 
pro-note or a policy of insurance in Mortgage 
Insurance Corporation v. Inland Revenue Com- 
missioners (3) and a pro-note or a marketable 
security in Speyer Brothers v. Commissioners 
of Inland Revenue (4). In all these cases the 
Courts had to consider whether the document 
was & pro-note or something more than a 
pro note and in making this distinction the 
Courts considered in what light a merchant 
would regard the instrument. But neither in 
England nor in Andia is the definition of a 


'pro-note limited to an instrument that is 


negotiable according to mercantile usage. 


There was no ¿definition of a promissory 
note in the Stamp Act of 1879 but we the 
present Stamp Act was enacted, the L gisla- 


(1) (1898) 20 Q. B. D. 646. 

(2) (1881) 7 Q. B. D. 165; 50 L. J. Q. B. 517; 44 L. 
T. 378; 29 W. R. 610 

(33 (18 8, 21 Q. B. D. 352; 57 L. J. Q. B. 630; 36 
W. R. 833. 

(4) (1507) ì K. B. 246; 76 L. J. K. B. 186; 96 
70; 23 T. L. R. 14. 
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ture was careful to avoid the English defini- 
tion and adepted that given in section 4 of 
the Negotiable Instruments Act merely adding 
thereto undertakings io pay on certain speci- 
fied conditions. 

Now the definition of pro-note in section 4 
includes instruments that are not negotiable, 
fora pro-note: does not become negotiable 
unless itis expressed in the form prescribed 
by section 13; and of course conditional under- 
takings under the extension to the definition 
enacted by ihe Stamp Act would not be 
negotiable. 

It follows, therefore, that an canes may 
be a pro- "nolo although it would not pass 
current as such among merchants and the 
test is not mercantile usage as has been 
suggested, but the terms of the statutory 
definition. 

Now to turn to the document that is the 
basis of this suit. There are no conditions 
init and itis signed by the maker. 
only question, therefore, is whether the words 
used amount to an undertaking to pay. The 
words are "agreed to be paid." This Seems 
to me as "it is agreed by me to pay" or “it is 
promised by me to pay” or “I promise i pay." 
There: is no. distinction between “T agree 
‘to pay” and “I promise to pay”. In Smith 
v. Dean (5) the words "on the day of the 
transfer of the license I agree to pay you the 
sum of twenty pounds" were held to constitute 
.'& pro-note. In my opinion the writing in 
thiscase is a pro-note. 

Tt is contended that it is an agreement. 
It is true that every promissory note is an 
‘agreement; for a promise is an agreement — 
Section 2 (e), Indian Contract Act; and a 
premissory note like a bond is a special form 
of agreement. The question then is whether 
itis chargeable under the general class of 
agreements not otherwise provided for under 
Article 5 (c) or as a particular form of agree- 
ment, t.e., a promissory note under Article 
49. The.answer depends upon the matter in 
ihe writing in excess of that. included in 
the definition. If this excess matter is mere 
'surplusage, it does not alter the character of 
the Ncument and it isa pro-nofe. An in- 
stance of this is the case of Karupthappa 
Itont^. n. v. Baoa Moideen Sahil (6). But if 
the excess matters are terms and conditions 

(5) (1900) 69 L. J. Q. B. 331; S1 L. T. 755. 

(6) 12 Ind, Cas. 542; 88 M. 370; (1911) 2 M. W. N. 
8E0; TO M. L. T. 531, 24 M, L. J, 518, 
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which alter the substantial character of 
the document itis then an agreement or 
something else, but no longer a pro-note. This 
was expressed by Lindley, L. J., in the Mort- 
gage Insurance Corpor ation v. Commission ers í f 
Inland Revenue (3) i in the following words: "I 
also-think that ‘containing a promise to pay’ 
must mean that that is the substance of the 
document, the whole contents; it cannot mean 
containing a promise to pay forming one of a 
number of stipulations.” But in the writing 
before us there is no matter—no conditicns or 
stipulations—in excess of the bare agreement 
of undertaking to pay. I feel no doubt, 
therefore, that it is chargeable as a pro-note 
and not as an agreement, 

It is next argued that the writing is - 
an acknowledgment which may be disregard- 
ed and the suit based on the original 
transaction of Joan. But ib is not an 
acknowledgment of an existing liability but 
a promise to pay. Moreover, the provision 
as to future interest takes it out of the 
definition of acknowledgment contained in 
the Stamp Act. Jnzumibad v. Ganesh 
Raghunath (7) and Mulchand Lala v. Kashi- 
bulla Biswas (8). 

It is next contended that evan admit- 
ting the writing is a pro-note the plaintiff 
may disregard it and sue on the original 
consideration. This would be so if the note 
were given independently of the transac- 
tion of loan. Krishnaji Narayan Parkhi 
v. Rajmal Manikchand Marwadi (9). But 
here’ the pro-note itself is the agreement 
of loanas is shown by the paragraph 
quoted from the plaint, the suit must be 
based on the pro-note and the pro-note 


must be proved. Section. 91, Indian, 
Evidence Act, and particularly illustration 
(5). 

But although I have come to the 
conclusion that the entry in plaintiff's 


book is a pro-note and that the suit is 
and must be based on it. I do not think 
the lower Court was right in thinking 
that it was chargeable with duty and. 
excluding it from evidence for want’ of 
stamp. The pro-note was made out of India 
acd duty is chargeable under sections 


8 and 19 only when the note is presented, 
(7) 25 B. 373; 2 Bom. L. R. 1132. 
(8) 35 C. 111; 11 © W.N. L120. 
(9) 24 B. 360; 2 Bom. L. R. 25. 

(10) 22 M. 337; 9 M. I, J. 135. 
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paid or negotiated in British India. As 
none of these events have happened no duty 
is chargeable on the note, and it is, there- 
fore, not excluded by section 35. This was 
so decided in the similar case of Maho- 
med Rowthan v. Mahomed Husin Rowthan (10). 
Mr. Dipchand app-ars to argue that it was 
the duty of the plaintiff to present the 
note for payment. Sut section 64 of the 
Negotiable Ins rumenis Act makes present- 
ment a necessary condition only when it is 
sought to make liable parties other than 
the maker. There are no such parties 
here for the note has not been endorsed 
and is not negotiable. The maker is the 
principal debtor and he is liable to the 
holder irrespective of presentment. Ardes'ór 
Sorabsha Moos v. Khushaldas Gokuldas (11). 

The pro-note is, therefore, admissible in 
evidence ‘and the only question that remains 
is whether it’ was for money lent to the 
first defendant or for money lent, to the 
partnership. But if it was for money 
lent to the partnership, it was quite easy 
for defendant to have protected himself by 
signing as manager or agent of the 
partnership. There is no satisfactory ex- 
planation as to why he did not do so. 
Moreover as said by Sale, J., in Issur Singh v. 
Bergmann (12), “the object of a promissory 
note is to show that the particular transaction 
represented by the note is a separate 
transaction, and it is intended that the 
remedies in respect of that transaction 
should be separately pursued.” And on the 
facts I agree with my learned colleague 
that the advance was an advance to the 
defendant No. 1 personally. Defendant 
No. 2 is his son and asno partition 
has been proved he is liable to the 
extent of the joint family property, if any, in 
his possession. 

I would, therefore, reverse the decree of 
the lower Uourt and decree plaintiff's suit 
as proposed by my learned colleague. 

Bor», A. J. C.—This is a suit to 
recover money said to have bsen lent by 
plaintiff to defendant No. 1 in Russian terri- 
tory. Defendant No. 1 resides at Shikarpur in 
Sind. It was urged for defendants that the 
document exhibited below produced by 
plaintiff is a promissory note and inadmis- 
sible in evidence in view of sections 19 

(11) 10 Bom. L. R, 268; 32 B. 247. 

(12) 80 C, 627, 
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.means promise.” 
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and 35 of the Indian Stamp Act, 1899, as 
plaintiff took no steps to get it stamped. 
The learned District Judge found that this 
document is a promissory note, refused to 
admit if and dismissed the suit. The docu- 
ment is as fullows:— 

“Lekha vat (account book) 

May Sri Ganesh (elephant-faeed deity) 
help; 

An account opened by Paman (defendant) 
Khialdasani Makhijo with Bhai Ramlal 
(plaintiff) Begsingani Makhija at Kashgar 
Khatan Khatai territory in Sambat 1964, 


Credit Debit 
4000 Miti Akhar Sud 2 Sambat 
1964. 
Russian gold Sumbs four 


thousand agreed to be paid 

with interest at the rate of 

eight annas per cent. at 

Shikarpur—Handwriting cf 

Paman defendant) Makhijo.” 

The defnition of a promissory note is 
contained in section + of the Negotiable 
Instruments Act:— 

A promissory note’ is aninstrument in 
writing (not being a bank noteor a currency 
note) containing an unconditional undertak- 
ing, signed by the maker, to pay a certain 
sum of money only to, or to the order of, 
a certain person, or to the bearer of the 
instrument.” 

.This definition was adopted with an 
addition by the framers of the Indian 
jx Aot of 1899 in section 2 (22) of that 

ct. 

I was at first inclined to think that 
this document is not a promissory note, as 
it seemed possible that the words “agreed 
to be paid" might refer to a former promise 
and not to a promise made on the date of 
the document. I entirely concur with the 
learned Judicial Commissioner in his view 
that the word "agree" in this context 
But it seemed difficult to 
Say for certain whether defendant meant 
io make the promise then, or was fherely 
alluding to a previous promise made 
perhaps a few days before. As they stand 
the words seem to be capable of either 
interpretation. This being so, it is allowable 
to try to find out from the record what the 
parties intended the words to mean. In 
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Yeo v. Dawe (18) and Mortgage Insurance 


Corporation v. Commissioners of Inland 
Revenue (3) Lord Esher laid down that the 
intention of the parties is an element to 
be taken into aecount in considering what 
is the nature of a document. Now in this 
case neither party ever suggested that the 
words referto a previous promise. On the 
contrary both say that the terms of the 
agreement were reduced to writing. 
Plaintiff says this in his plaint (paragraph 5) 
and defendant in his deposition. This 
clearly means that the writing contains the 
promise or, in other words, that the promise 
and the writing were contemporaneous. So 
the theory of a former completed transaction 
may be discarded. The written words 
amount toa promise. It follows that the 
document is a promissory note unless it is 
something more; and the Jearned Judicial 
Commissioner has shown thatit is nothing 
more. 

I entirely agree with the Judicial Com- 
missioner that this document requires no 
stamp. Sections 8 and 19, Indian Stamp Act, 
do not apply. And no other section makes it 
compulsory to stamp a pro-note which has 
not been executed in British India. 


Decree reversed, 
(13) 33 W. R. 789; 58 L. T. R. qw. s.) 125. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revente Petition No. 80 or 1912-13 or 
ALLAHABAD District. 
December 9, 1913. 
Present. —Mr. Baillie, S. M., and 
: Mr. Tweedy, J. M. 
RAJA SINGH AND ANOrHER— DEFENDANTS— 
APPELLANTS 
t versus 


Thakur PARGAN SINGH AND OTHERS — 


PüAINTIFF3— RESPONDENTS, 

Agra Tenancy Act (II of 1901), s. WT— Death of 
tenant—Heirs not traceable—Eyectment suit against 
sub-tenant, if maintainable. 

A laqdlord, before he can eject a sub tenant, must 
prove that the tenant-in-chief has died without 
leaving any heirs. The mere fact that 10 trace is 
to be found of his heirs does not entitle him to a 
decree, as there is no abandonment when the 
holding is cultivated by the sub-tenant. Section 
87 applies only when a tenant has ceased to 
cultivate his holding either by himself or by some 
other person. [p. 686, col 2.] 
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Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 3rd 
May 1913, reversing that of the Assistant 
Colleztor, Allahabad District, in a case of 
ejectment. 

FACTS of the case appear from the fol- 
lowing quotation from the. Commissioner's 
judgment. 

“The appellants as land-holders have sued 
to eject the defendants-respondents treating 
them as their tenants. There is no one 
else who can be so treated [ Siria v. Mukhram. 
File No. 1659 of 1896]. It is urged 
that Khunni left a son called Mahadeo, 
He does not appear. Some people say he 
is dead and some say he is not........ The 
plea of mortgage must fail They have 
no legal status as mortgagees, They are 
liable to pay rent on the fields to the 
plaintiff and no one else, for Mahadeo is a 
person of doubtful existence.” 


JUDGMENT. 

Bamuie. $. M. (December 3, 1918.) — The 
land in question was the occupancy holding 
of one Khunni andit is proved that Khunni 
mortgaged the two fields now in question, 
which were a partof his holding, to the 
appellant. Khunni died a year ago. Itis- 
alleged for the appellant that Mahadeo, the 
son of Khunni, left the village eight or nine 
months ago, the remainder of the holding 
besides the land, now in question, being in the 
hands of sub-tenants. For respondent, it is 
alleged that Mahadeo left ten years ago 
and that he isdead. The Commissioner 
decided the case with reference to a ruling 
passed under the former Act which, in my 
opinion, is not in any way applicable under 
the Tenancy Act. A right of occupancy 
existed in this Jand and that right can be 
extinguished only under the circumstances 
mentioned in section 18, that is, so far as this 
case is concerned the right of occupancy may 
have been extinguished owing to the tenant 
having died leaving no heir under this Act to 
inherit. This was the plain question which 
was before the Commissioner to decide. 
There ia no other question, inasmuch as thera 
was clearly no abandonment asthe holding is 
admittedly cultivated by the sub-tenants and 
the appellant, and section 87 applies only 
when a tenant has ceased to cultivate his 
holding either by himself or by some other 
person, ; 
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‘I would allow this appeal and direct that 
the case be restored to the file of the Com 
missioner’s Court for decision with reference 
to his finding on the issue whether the death 
of Mahadeo has been proved or can legally 
be -presumed. Itis necessary to -send the 
case "back inasmuch-as before the Com- 
missioner an affidavit was filed stating that- 
the Court of first instance had refused to 
record the evidence of witnesses on behalf of 
respondent who were present in Court. 

Costs will follow the final issue. 

Tweepy, J. M.—l concur. 

Appeal allowed; Case remanded. 





CALCUTTA HIGH COURT. . 
APPEAL FROM ORIGINAL ORVER No, 249 
" or 1915. 

December 21, 1915. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Mullick. 
KIRANBALA DEBI—PzraINTIFF— 
APPELLANT 
versus 
KALI CHARAN SINGHA-— DEFENDANT- - 

: .RESPONDENT. 


Hindu Law—Widow, decree , against, interpretation: 


. of—1'est— Sale in execution of decree against Hindw 
widows interest, effect of. — . 

Where a decree against a Hindu widow directs her 
right, title and interest in the husband’s property to 
be sold, the test to be applied in order to determine 
the exact interest that will pass by the sale depends 
upon the question, whether the suit in which the 
sale is directed is one brought ngainst the widow 
upon a cause of action personal to her-elf or one 
which affects the whole inheritance of the property 
in suit. (p. 589, col. 2.] 

Jotendro Mohun Tagore v.. Jogul Kishore,7 O. 357, 
9.C. L. R 57, Jugul Kishore v. Jotendro Mohun, 10 C. 
985; 11 L. A. 66, followed. 

In making a decree against a Hindu widow, a 
Court ought to state specitically whether the decree 
is:& personal decree or one against her as represent- 
ing her deceased husband. [p. 590, col. 1.] 

Ram Kishore Chuckerbutty v. Kellykanto Chucker- 
butty, 6 O 479; 8 O. L. R. 1, applied. = 

In: the absence of such specification it is. open to 
any Court-dealing with the decree. to. interpret it in 
accordance with sound principles of law and it is not 
open to the Judge who made the decree to inter- 
pret it in a sense wich would render it contrary 
to iaw [p. 5$0, col. 1.] 

_ Jn interpreting a decree against a Hindu widow 
for megne profits of a property, the frame of the 

original suit for recovery of possession of that pro- 

perty can and sheuld be gone into. [p. 890, col. 1.] 

Roy Radha Kissen v. Nowatan Lall, 6 C. L. J. 490 
at pp. Sle-20, referred to, " 
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Appeal against the decree of the Sub- 
ordinate Judge, Berhampore, dated the 19ch 


April 1915. 
FAUTS of the case -appear from the 
judgment reported as B^agabat? Barmanıya 


v. Kali Charan Singh, $2 C. 992, they are 
briefly as follows : — 


One Ram Lal died in March 1868 leav- 
ing a widow and sisters’ sons, Jagat Mobun, 
Nilkanta asnd.Shyamacharan,: having exe- 
cuted a Will before his death. Madhu- 
sudan was another:son of a sister who was 
born after Ram Lal’s death. The widow 
executed an ekrar in favour of Shyamacharan, 
the -only surviving sister’s son, on llth 
October 1*01. Kalirharan, son, of Nilkanta, 
instituted a suit in 1902 against the widow, 
Shyamacharan and others for declaration 
of his title to a certain share of the property. 
of Ram Lal, which was claimed and was in the: 
possession of Shyamacharan by virtue of the 
This suit was contested by Shyama- 
charan but.it was decreed by the District- 
Judge on the 24th April 1903. There was 
an appeal to High Court which was dis- 
missed on the st June 19U5. From the 
decision of the High Court Shyamacharan 
preferred an appeal to the Privy Council 
&nd pending this &ppeal he died on the st- 
April 1906. The estate left by Shyama- 
charan then went into the possession of 
certain persons who claimed to be the exe- 
eutors under an alleged Will of Shyama- 
charan. 


In a probate proceeding this Will was 
found to bea forgery and thereupon Shyama 
charan’s widow got possession of the estate, 
and continued in possession of the lands in’ 
suit up to Chat 13.7 B. S., corresponding to 
April 1911, when she on being informed of 
the dismissal of the appeal ‘by the Privy 
Council gave up possession of the lands in 
suit. Jn the meantime on the Z9wh July 
1907, Kalicharan had sued Shyamacharan's 
widow and his daughter for rezovery of pos- 
session and mesne profits of the lands in 
suit. “In this suit the defendants id not 
object to the delivery of possession aud the 
suit .was decreed with mesne profits on the 
¢7th April and an enquiry into the amount 
of mesne prolits was ordered. The subse- 
quent enquiry that was held resulted in an 
order, the meaning of some terms of which 
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was in controversy in this appeal. The 
words were to this effect: “The plaintiff do 
get from Kiranbala (the widow) on account 
of mesne profits Rs. 2,388, etc. etc...." 

The Judge who had made the decree 
interpreted these. wcrds to mean that the 
life-interest of Kiranbala in her husband’s 
property was liable to be sold in execution 
of the decrae and he aecordingly ordered her 
life-interest in certain Government promis- 
sory notes inherited by her from her hus- 
band to be sold. Against this order this 
appeal was preferred to the High Court. 


Babu Brij Lal Chakraverty with him Babu 
Guru Das Sinha, for the Appellant.— 
The Judge of the Court below had no 
jurisdiction to sell the life-interest of the 
widow in execution of the decree for 
mesne profits; for that decree did not 
say that her life-interest should be sold. 
The Judge must interpret the decree in 
accordance with law and the nature of the 
case clearly shows that the decree against 
the widow was nota personal decree. The 
cause of action for the title suit arose during 
the life-time of ker husband; after the 
death of the husband, she was in duty bound 
to defend the suit by which her husband’s 
estate was sought to be diminished. It 
would have been dereliction of duty on her 
part ifshe had not prosecuted the appeal 
in the Privy Council which had been pre- 
ferred by her husband. All that could be 
sold under the decree is her right, title and 
interest in the property, but her life-interest 
could not be sold under the decree. 

[Horasoop, J.—Right, title and interest 
means life-interest. | 

That may or may not be. A Hindu 
widow's right, title and interest in her hus- 
band’s property may be more than her life-in- 
terest under certain circumstances. When 
the decree does not say that her life-interest 
would be sold, the Judge of the executing Court 
has no jurisdiction to order the sale of the life- 
interest. The sale of her life-interest in the 
Government promissory notes will fetch a 
very s®all price and the result will be 
that after the sale the decree will remain 
unsatisfied and her other properties might 
be sold. The widow gave up possession as 
soon as she learnt that the-appeal in the 
Privy Couneil had been dismissed. Thus she 
acted very horestly. 
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Referred to Jugul Kishore v.  Jotendro 
Mohun Tagore (1), Jotendro Mohun Tagore 
v. Jugal Kishore (2), Baroda Kanta Chatta- 
padhya v. Jatindra Narain Roy (8), Ram- 
kishore Chuckerbutty v. Kallykanto | Chucker- 
butty (4), Harinath Chatterjee v. Mothur 
Mohun Goswami (5), Hari Saran Moitra v. 
Bhubaneswari Debi (6), Mahabir Pershad v. 
Moheswar Nath Sahai (7), Sri Raja Rau 
Lakshmi Kantatyammi v. Sri Raja Inuganti 
Rajagopal Rau (8), Punit Narain Singh v. 
Raj Kumari Godabari Koeri (9). 

Babu Zal Mohan Ganguly, for the Respond- 
ent.—The mesne profits went into the pocket of 
the widow and the estate of her husband was 
not benefited; therefore, the widow herself 
should disgorge what she has taken. The 
decree against her was intended to be 
and was in fact a personal decree. No ques- 
tion as to the interpretation af the decree 
could arise in this case, because the very 
Judge who made the decree held in the exe- 
cution proceedings that the decree was a 
personal one and the life-interest of the 
widow in the estate of her husband was 
liable to be sold. 

[Honxwoop, J.—Has the Judge any right 
to interpret his decree in a manner contrary 
tolaw? Are we bound by his interpre- 
tation? 


His personal opinion as to what he meant 
by the decree when making it is wholly irrele- 
vant. The question is whether the decree 
was against the widow in her personal 
capacity, apart from what the Judge meant 
or thought. ] 

I would submit the decree was against 
the widow personally, because she herself 
enjoyed the mesne profits and the Judge, in 
view of this fact, passed a decree against her 
personally. ; 

-JUDGMENT.—This is an appeal from an 
order of the learned Subordinate Judge of 
Berhampore directing that the life-interest 
of a Hindu widow in certain Government 
promissory notes should be sold in the first 


(1) 10 C. 985; 11 I. A. 66. 

(2) C. 357; 9 C. L. R. 57. 

(3) 22 0. 974. 

(4) 6 C. 479; 8 C. L. R. 1. 

(5) 21 C.8; 20 I. A. 183. 

(6) 16 C. 40; 16 I A. 195. 

(7) 17 C. 584; 17 I A. 11. 

(8) 2 C. W. N. 337; 21 M. 344; 25 1. A. 102. 
(9) 32 Ind. Cas. 580; 22 O. L, J. 400. 
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instance and if this is not sufficient, the 
promissory notes themselves should be sold. 

The decree against the widow was for 
mesne profits of a property recovered by 
the decree-holder in litigation with her hus- 
band. Part of the mesne profits accrved 
due during the husband’s life-time and part 
after his death. 

The learned Judge divided the claim into 
three periods:—l. The period of the hus- 
band’s life-time for a few months in 1319. 
2. The period of the executors of the estate 
under a forged Will during the remainder of 
1312 and up to Assin 1316. 3. The widow’s 
period from Kartick 1316 to Chaitra 1317. 
when she gave up possession. Shyamacharan 
Singh, the husband, died on the Ist April 
1906. Litigation was then still going on. 
Plaintiff's title to recover possession of ird 
had already bden declared but there was an 
appeal pending. 

Plaintiff sued to recover possession with 
mesne profits on the 29th July 1907. The 
suit was kept pending for the Privy Council 
decision in appeal as to the title. The Privy 
Council delivered judgment on the 14th 
February 1911—2nd Falgun 1317 and the 
widow made over possession directly. She 
had notice of the decision in March 1911— 
Chait 1317. On the authorities it is clear 
that the widow could not be made person- 
ally liable for the mesne profits on her bus- 
band's estate. Only the estate itself could 
be made liable. 


The widow was hound to defend the liti- 
gation by which it was sought to diminish 
her husband’s estate by one-third. She did 
no wrongful act. She had no possession 
herself after the final decree of the Judicial 
Committee. She must, therefore, have been 
sued in her representative capacity for mesne 
profits and if her right, title and interest 
were put up for sale as it ought to have 
been, what would pass would be the estate 
of the husband. But in an enquiry as to the 
amount of mesne profits due to the decree- 
holder the learned Subordinate Judge passed 
a judgment on the 29th August 1914, which 
matured into the decreenow sought to be exe- 
cuted, declaring that Kiranbala Dassi, the 
widow appellant, was liable for mesne profits 
from Ist Bysack 1813, Rs. 2,205 odd with 
interest and future interest till realization, 


secondly from Ist Bysack 1316, Rs, 2,306 odd 
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with interest as before and thirdly, Rs. 5,936 
from lst Bysack 1317. Now the dates given 
in the decretal order and the decree appear 
not to tally with the periods set out by 
the Judge or with the findings of the Com- 
missioner. 

The first item appears to ba for the first 
period, that is, the period during Shyama- 
charan’s life-time. 


This alone shows that the decree against 
Kiranbala for this sum, whatever the learned 
Judge who made it may say, was a decree in 
her representative capacity and the respon- 
dent has admitted before us that he does not 
press for the personal liability of the widow 
as far as that amount is concerned. That 
being so, as all the items are governed by 
the words "Xiranbala is liable” the whole 
decretal order must be interpreted as mean- 
ing liable in her representative capacity. To 
hold otherwise would be to hold that the 
decree passed was contrary to all principle 
and authority and that a gross injustice was 
intended to be inflicted on the unfortunate 
lady by the Court. We observe that the 
learned Judge himself finds that it is quite 
true that the object of the decree-holder is 
to make Kiranbala Debi a beggar, because 
the promissory notes will pass out of her 
hands for a sum insufficient to cover the 
decree and they will have to be sold again 
at their face value as part of the husband's 
estate, yet he finds it impossible to interpret 
his own decree in the only way it can be 
interpreted so as to make it a legal and 
valid decree. In any case there was no 
decree against the life-interest of Kiranbala 
specificaly. All that could be sold was her 
right, title and interest and if that had 
been done, the test to be applied in order to 
determine the exazt interest which passed at 
the sale would depend upon the question 
whether the suit in which the sale was 
directed was one brought against the 
widow upon a cause of action personal to 
herself, or one which affects the whole in- 
heritance of the property in suit: dpiindro 
Mohun Tagore v. Jugal Kishore (2) upheld 
by Jugal Kishorev. Jotin iro Mohun Tagore (1). 
An examination of the Sub-Judge’s judgment 
on which the decree is based clearly shows 
that for the first period during her hus- 
band’s life-time the widow could not be 
personally liable, for the second period, she 
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has been held not liable as the executors 
who got possession under a forged Will 
could alone be liable; how then could she 
be liable for the third period in any other 
capacity than that in which she has been 
found liable in the decree for the mesne 
profits accrued’ due during her husband’s 
lifetime? The learned Subordinate Judge 
has neglected to carry ort the sound rule 
that was laid down by this Court in the 
case of Ramkishore Chuckerbutty v. Kallykanto 
Chuckerbutty (4) in neglecting to state speci- 
fieally whether the decree against the Hindu 
widow isa personal decree or one against 
her as representing her deceased husband 
and it was, therefore, open to any Court 
dealing with the decree to interpret it in 
accordance with sound principles of law 
and it was certainly not open to the Sub- 
ordinate Judge to interpret it in a sense 
which would render it contrary to law. 
Even if the widow had been personally 
responsible for retaining possession after her 
husband's death, which in this case she 
certainly was not, there is authority for 
holding that inasmuch as the origin of 
the: debt was in her husband, and the 
proceeds of the sale could not be applied 
exclusively to a liability incurred after the 
husband's death, what would pass in a salé 
of the: right, title and interest of the 
widow would be the estate of inheritance! Rajah 
Debendra Narain Roy v. Coomar Chundernath 
Boy (10); ina suit in which the estate of 
her husband is in any way involved, the 
widow represents the whole estate of her 
husband and she alone is entitled to bea 
party as representing the estate and the 
decree fairly and properly obtained against 
her will bind the whole estate. See Katama 
Nátchier v. Srimut Rajah Moottoo Vijaya 
Ragrnadha Bodha Gooroo Sawmy Periya 
Odaya Taver (11). 


There can he no doubt on the facts, plead- 
ings and judgment in this case that the 
widow was sued fcr mesne profits in her 
represtntatiye capacity and even after sale 
under the decree the frame of the original 
suit can and should be gone into, as was 
pointed out by Mookerjee, J., in Roy Radha 


' (10) 20 W. R 30. 
DLE I. A. 520; 2 W. R. C. B. P. 0. 81; 1 Suth. 
P. C.J, 520; 2 Sar. P. C, J. 25. 
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Kassen v. Nauratan Laŭ (12), where all the 
authorities on this point are collected. 

A fortiori this can and should be done in 
Interpreting’ the decree before sale when 
the decree does not specifically show on 
the face of it Nola it was a decree 
against the widow i: her personal or 
her representative apatites “We, there- 
fore, think that” the order of the Sub. 
ordinate Judge is erroneous and that all 
that can be sold in execution is the right, 
title and interest of the widow in the 
estate of her deceased husband. 
The petition for execution against ' her 
life interest is infructuous and 
dismissed with costs as an 
appeal from order valued above Rs. 10,00, 


| Order set aside. 
(12) 6 C. L. J. 490 at pp. 519-20. 


ALLAHABAD HIGH COURT. 
Letrexns Parent APPRAL No. 65 or 1915; 
January 21, 1916. | 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
SHR ae SINGH— DECREE- HOLUER— 
"e - ÁPPELLANT 
versus —— 


AMIR SINGH —Jupax&wr-pEBTOR — 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, v. 2 
—Decree—Paymeré out of Court, not cer tified—Court, 
porber of, to tike evidence as to such payments— Execu- 
tion application, statement as to paymenit in, if can be 

relied on—Practice. 

No payment on foot of a decree having beer 

“certified and rec rded" within the meaning of Order 
XXI, rule 2, a Court is bound to assume that no such 
payments have beer made and itis not entitled to 
gointo evidence as to payments on an application 
for execution of the decree. [p. 592, col. 2.] 

In case of payments made on foot of a decree the 
practice in Allahabad is that when payments are 
made in Court or out of Court there is a record on the 
execution file showing that the payments have been 
certified and recorded. [p. 642, col 1.] 


Letters Patent appeal from the decisicn of 
the Hon'ble Mr. Justice Chamier in Second 
Appeal No. 1739, dated 23rd April 1915 
and repcrted as 29 Ind. Cas. 274. 


Mr. Sital Prasad Ghose, for the Appellant. 
Mr. Mohanlal Sandal, fox the Respond- 
ent. . ` 
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JUDGMENT.— This appeal arises out of 
an application made by a decree-holder to 
execute a decree. In the application for 
execution the decree-holder stated that the 
decree was payable by instalments and the 
first four instalments had been paid but 
default had been made in the fifth instal- 
ment. He accordingly asked for execution 
of the decree in respect of the balance still 
remaining due. The decree was an instal- 
ment decree but provided that if default 
was made in the payment of the instalments, 
the full amount should become due. The 
judgment-debtor opposed the application 
on the ground that the application for 
execution was barred by time. He denied 
that payments had been made of any 


instalments. The Court of first instance 
after setting, forth the facts states as 
follows: “The judgment-lebtor contests 


that the application is time-harred inasmuch 
as under the present Act the Court cannot 
recognise aay uncertified payments. The 
decree-holder on the other hand says that 
the terms of the decree are not imperative 
and that the decree would be within time 
assuming the payments referred to were 
not recognised.” The Court accepted the 
contention of the decree-holder and 
disallowed the objection. On first appeal 
to the District Judge the decision of the 
Court of first instance was upheld. On 
second appeal to this Court a learned Judge 
reversed the decision of the lower Courts 
and dismissed the application as barred by 
time. 

The first question for consideration 's whe- 
ther on the assumption that no payments were 
ever made, the decree-holder is entitled to have 
execution forthe remaining instalments. If 
the first four instalments had been made, 
it is quite clear that the application for 
execution in respect of the remaining in- 
stalments would be well within time. The 
contention, however, of the judgment-debtor 
is that assuming default was made in 
respect of the first instalment, the full 
amount of the decree became payable and 
that under the provisions of Article 182 
(clause 7) the application is barred. The 
decree-holder on the other band contends 
that he was entitled, if heso pleased, to 
waive his claim to the earlier instalments 
and that he was entitled to get execution 
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iu respect of the remaining instalments 
This was his contention in the Court of 
frst instanee, which was accepted by the 
Munsif. It seems to us that this contention 
is not sound. Undoubtedly (on the face of 
the decree) it was directed that payment 
of the fall amount should be made when 
default was made in the payment of any 
instalment. Therefore, under clause 7 of 
Article 182 time began to run from the date 
when the first instalment became due (we 
are dealing now with the case upon the 
assumption that default was made on that 
date). 


It is next contended that the decree- 
holder ought to have been allowed to go 
into evidence to show that the first four 
instalments had been paid out of Court. 
He says that he had his witnesses ready 
which could and would have been produced 
if the Munsif had not expressed an opinion 
that this was unnecessary and that the 
judgment-debtor’s objection was bad for 
other reasons. It is quite possible that the 
witnesses were present and that the 
decree-holder might have given evidence 
as to the payments of the first four 
instalments. There is, -however, nothing on 
the record to show that the witnesses were 
present in Court. However this may be, the 
judgment-debtor’s objection has still to be 
considered. He relies on the provisions of 
Order XXI, rule 2, which is as follows: 

Where any money payable under a decree of 
any kind is paid cut of Court, or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree holder, the decree- 
holder shall certify such payment or adjust- 
ment to the Court whose duty it is to execute 
the decree and the Court shall record the 
same accordingly " Clause (3) is as follows: 

À paymertoradjustment, which has not been 
certified or recorded as aforesaid, shall not be 
recognized by any Court executing thedecree.” 
The judgment-debtor contends -that even if 
the witnesses were present in Court ready to 
give evidence, the Court could not het them 
inasmuch as the only way in which a payment 
towards the decree could have been proved 
was by its being "certified and recorded" ac- 
cording to the rule. As against this conten. 
tion the decree-holder says that there is no 
period prescribed by law within which he 
could certify the payment made on foot of the 
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decree out of Court, and that his application 
for execution in which he says that payments 
had been made should have been treated as 
“certifying.” The appellant relies upon the 
case of .Lakht Narain Ganguló v. Felamani 
Dasi (I) and upon the case of Hojam Atyar 
v. Anantharatnam Atyar (2). In the first of 
these cases the learned Judges say. “The 
decree was obtained as long agoas the 5th 
April 1909 and the application for execution 
was made on the 17th December 1913. 
Between these two dates, on three occasions, as 
found by the learned Judge of the Court below, 
the judgment-debtor made part pay ments tothe 
decree-holders, namely, ou the 6th March 
1911, 18th March 1912, and the 21st Feb- 
ruary 1913. Receipt of each of these pay- 
ments was endorsed on the back of an office 
copy of the decree and thereupon the decree- 
holders applied on the 17th December 1918 
for execution for the balance remaining due 
under the decree." 


Later on the learned Judges say: There isno 
definition of what certifying or recording 
is; but itis quite clear that the practice in this 
country is that the decree-holder certifies the 
part payments in the application for execu- 
tion and thereupon the Court having recorded 
the whole of the petition directs execution to 
issue for the balance.” 


We are not prepared to accept this as the 
practice in these Provinces. In our opinion 
“the practice is that when payments are made 
in Court or out of Court, there is a record on 
the execution file showing that the payments 
have been certified and recorded. It would 
obviously not be within the spirit of Order 
XXI, rule 2, that the “certifying” of the pay- 
ments on foot cf a decree should rest entirely 
with the decree-holder. He might often be 
tempted to record on his private copy of the 
decree a part payment which had in-fact never 
been made. We may assume for the purposes” 
of argument that a decree-holder may atany 
time come in with an application to the 
Court that he should be at liberty to certify 
a payifent and have it recorded, but in the 
present case there was no such application 
made by the decree-holder. He merely came 
in with an application for execution alleging 


(D 27 Ind. Cas. 11; 20 C. L. J. 131. 
2) 81 Ind. Cas. 318; 29 M. L. J. 669; 18 M. 
475; (1916) M. W. N. 127. 
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that certain payments had been made. As to 
what has been the practice of “certifying” 
payments, we may refer to the case of 
Gokul Chand v. Bhika (3) and also to the case 
of Bhajan Laly. Chede Lall (4). In our opi- 
nion no payment on foot of the decree kaving 
been “certified and recorded” within the 
meaning of Order XXI, rule 2, the Court was 
bound to assume that no such payments had ` 
been made and it was not entitled to go into 
evidence as to payment on an application for 
execution of the decree. In this view the 
decree of the learned Judge of this Court waa 
correct and ought to be affirmed. We dismiss 
the appeal with costs. . 
Appeal dismissed. 


(3) 23 Ind. Cas. 753; 
(4) 24 Ind. Cas. 215; 


MADRAS HIGH COURT. 

Oivin Reviston Perrrtox. No. 1003 or 1914, 
December 3, 1915. 
Present:—Mr. Justice Coutts Trotter. 

V. SUBRAYA DAVAY-—PLAINTIFF— 
PETITIONER 
versus 
V. S. VENKATARAMA AIYAD— 
Devenpant— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 95, scope of 

—" Expense or injur y caused to the defendant,” meaning 
of—Court, power of to award general damages. 

Section 95 of the Code of Civil Procedure does 
not prescribe any particular procedure by which a 
defendant wrongfully arrested should claim com- 
pensation; it is enough if the Court becomes seized 
of the matter in some form or other. [p. 593, col. 1.] 


The words “expensec r injury caused to the de- 
fendant" in section 95 of the Code of Civil Pro- 
cedure are not confined only to some tangible injury 
that can be measured directly in money but include 
also general damages for injury to reputation or the 
humiliation caused of necessity by the arrest. [p. 593, 


col. 1.] 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Principal District 
Munsif of Tiiehinopoly, in Civil Miscella- 
neous Petition No. 174 of 1914 in Small 
Cause Snit No. 645 of 1914. . i 

Mr. K Bashyam Aiyangar,tor the Petitioner. 

Mr, K. R. Narayanaswami Aiyar for Mr. 
T., Natesa Azyar, for the Respondent, 
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NAJAF KHAN V. GIRDHARIA. 


JUDGMENT.— This isa petition to set 
aside an order of the District Munsif of 
Trichinopoly in which he awarded a sum 
of Rs. 50 as compensation to the 
respondent, who had been arrested be- 
fore judgment on the suit of the petitioner. 
It is. sought to seb aside this order on two 
grounds. The first is that the matter was 
not brought before the Court in the manner 
provided by section 95. of the Civil Pro- 
cedure Code. The fact was that, in the 
proceedings on the petition for. arrest, the 
defendant filed a counter-petition in which 
besides traversing the statements of the 
petitioner relating to the necessity for the 
arrest he asked for damages for ‘the arrest, 
which by then had been carried ont. The 
Court was, . therefore, fully seized of the 
matter, and this objection is entirely without 
` merits. f | 

The neat point taken is that the words of 
section 95 which speak of “the expense or 
injury caused to the defendant” ‘for which 
compensation is to be awarded, only extend 
to cases where what in Erglish Law would 
be called “special damage” can be shown ; 
that is to say, where the plaintiff has suffered 
scme tangible injury that can be measured 
directly in money. J see no ground for 
confining the words in that sense, and I 
think it is perfectly competent to the Court 
to award general damages for injury to 
reputation or the humiliation caused, of 
necessity, by the arrest. I think it was, 
therefore, quite within the competence of the 
District Munsif to award general damages 
of this nature; and the amount he has 
awarded is a very modest one. The petition 
is dismissed with costs. f 

Petition dismissed. 


ALLAHABAD HIGH COURT. 
Second Orvin Appear No. 742 or 1914, 
January 10, 1916. 
Present: Mr. Justice Walsh. 
NAJAF KHAN AND orEERS——PLAINTIFFS 
—-APPELLANTS' 
A versus ‘ 
GIRDHARIA AND ornens— DEFENDANTS— 
X RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 21—Mortgage 
of occupancy holding before operation of Act—Possession 
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and dispossession after operation of Act—Suit for posses. 
Sion by mortgagee, if maintainable—Party in possession, 
position of. 

A usufruotnary mortgage of an occupancy holding 
was executed before the coming into force of thé 
Agra Tenancy Act, 1907, bnt the morigagee obtained 
possession after the Act came into force. Ife was 
subsequently dispossessed and sued for possession: 

Held, that the mortgagee could ‘not recover 
possession, inasmuch as the mortgage was governed 
by the provisions of the Agra Tenancy Act, 1921. 
[p. 694, col. 1] 

Bahoran Upadhya v. Uttamgiv, 12 Ind. Cas. 112; 8 
À. L. J. 031; 33 A. 779, referred to. . 

Where both litigants aro parties to an invalid 
transaction, th2° position of ono in possession is 
stronger and must prevail. [p, 598, col. 2.] 

Second appeal from the decision of the 
Sabordinate Judge of Banda, dated the 27th 
of February 1914. 

Mr. S. P. Sinha, for the Appellants. 

Mr. Ramakant Malaviya, for the Respond- 
ents. < 

JUDGMENT.—This is anappeal bya plaint- 
iff mortgagee in respect of n usufructuary 
mortgage of an occupancy holding granted on 
the Ist of October 1901. Onsome date in 
1904 the mortgagee obtained possession. It 
is agreed that from that date this transaction 
is governed by the provisions of the Tenancy 
Act of 1901. In April 1910 the mortgagee 
was dispossessed by the mortgagor and he 
now brings this suit for possession. Both 
Courts have decided against him, upon the 
ground that the mortgage transaction under 
which he claims to take possession is, by the 
Act which now governsit, invalid. The pojnt 
argued on behalf of the appellant is that the 
mortgagee having once recovered possession, 
if he is dispossessed by the mortgagor with- 


-out being paid off, can notwithstanding the 


invalidity of the transaction again recover 
possession. The fallacy in that argument ap- 
pears to me to be that in a suit for possession 
he is still asserting a transaction which is in- 
valid: My attention was drawn to a decision 
in Bahoran  ÜUpadhya v. Uttamgir (1), 
where it was held that a mortgagor under 
similar circumstances who was ont of 
possession could not recover it without 
‘paying the mortgage money. On the other 
hand it has been held in the case cited» in 
the judgment of the Court below that a 
mortgagee’ cannot recover pnssession. The 
principle seems to be an illustration of the 
maxim that where both litigants are parties 
to an invalid transaction, the position of one’ 
in possession is stronger end must prevail 
(1) 12 Ind, Oas, 112; 8 A. L, J. 031; 33 A. 779, 
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RAMASWAMI NAICKER €, SEENIMAKAYYA VELUCHAMI. 


In this -case itis to be observed that the 
mortgage money has been deposited in Court 
by the mortgagor and so far as appears from 
-anything before me, he has done equity. 

I seó no ground for interfering with the 
decision of the lower Appellate Court and 
distaias the appeal. with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
Suconp Cryin Apprat No. 1549 or 1913. 
October 29, 1915. 
Present:—Sir John Wallis, Krt., Chief Justice, 
and Justice Sir William Ayling, Kr. 
K. RAMASWAMI. NAICKER—Derenpant 
“— APPELLANT 
versus 
A. SEENIMAKAYYA VELUCHAMI 


NAICKER - PrAINTIFF— RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 55, 3 (16)— 
Land not classed as ryoti—Suit for pattah, who can 
bring. 

A suit for a pattah under section 55 of the Act 
will lie only at the instance of a ryot i in respect of 
that land alone which is classed as “;yoti”, and not 
in respect of any land which is excluded from 
the definition of that term by section 8 (16) (b), 


Second. appeal against the decree of the 
Distriet Court of Madura, in Appeal Suit 
No. 218 of 1912, preferred against 
that of the Court of the Sub-Collector 
of Dindigul Division, in Summary Suit No. 
13 of 1911. 

Messrs. M.O. Parthasarathy Atyangar and S. 
` Gopalaswamy Atyangar, for the Appellant. 

Messrs. T. R. Ramachandra Aiyar and T. 
R. Krishnaswami Atyar, for the Respondent. 

This .second appeal coming on for 
hearing on the 22nd December 1914, the 
Court delivered the following 

JUDGMENT.—Under section 3 (16) (b) 
yolg land does not include threshing floors, 
eattl* stands, village: sites and other lands 
situated in any estate which are set apart 
for the eommon use of the villagers. This 
definition was not apparently considered in 
the lower Courts. If the suit land at the 
time of the coming into force of Act I, 
1908, came within ‘the description. of land 
so exoluded from the category of ryot¢ land, 


then under the Act the tenant was not 
entitled to bring this suit. The last sentence 
of paragraph 2 of the District Judge’s 
judgment qualifies the previous finding so 
that we cannotaccept it as a finding that this 
was ryott land. We must call for a fresh 
finding on the issue 

Was the suit land yo? land at the time 
when Madras Act I of 1908 came into 
force ? i 

This willinvolve another question, whether 
1t ever wasland of the description comprised 
in section 3 (16) (b) and, if so, whether it 
had ceased to be so before the Act came into 
force, 

Fresh evidence may be taken. The 
finding should be submitted in two months, 
and seven days will be allowed for filing 
objections, 

In compliance with the erder contained 
in the above judgment the District Judge of 
Madura submitted the following 

FINDINGS.— i * 

I would, therefore, answer s question 
raised by the lst issue in the megative, 
the first clause of the second issue in 
the affirmative, and the second clause in 
the negative. 

This second appeal coming on for final 
hearing after the return of the findirgs 
of the lower Appellate Court upon thè 
issues referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.—This suit purports to be 
under section 55 of Act I of 1908. That 
section only, gives a right to bring the 
suit to ryots, and the plaintiff according 
to the finding is not a vyot within the 
definition of the Act. i 

We accept the finding and dismiss the 
suit with costs throughout. 


Suit dismissed. 


Vel. XXXII] 
BIDHU CHAND t. DURGA PRASAD, 


COURT OF THE BOARD OF REVENUE, 
| UNITED PROVINCES. 
Revenve Petition No. 1 or 1914-15 or 
ErAwan District. 
February 15, 1915. 
Present:-—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 


BIDHU CHAND—DEFENDANT— ÁÀPPELLANT 


: versus 
DURGA PRASAD-—PrAINTIFF— 
^ RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 18—Occupancy 
holding, acquisition of—Ejectment—Tenant's sonlet into 
possession—Entry of zemindar's servant as tenant- 
in-chief, effect of—Tenancy, break in. 

A zemindar ejected a tenant in 1306 Fasli, and in 
1307 Fasli the land remained in possession of the 
ejected tenant’s son at the same rent though the name 
of the zemindar’s servant was shown as the tenant. 
in-chief in the patwari’s papers: E 

Held, that there was no break in the tenancy. 

Board's Selected Decision in file No. 1229 of ‘1883, 
Ishri Singh v, Ganga Prasad, followed. EM 

Seeond appeal from the order of the 
-Commissioner of Allahabad Division, dated 
the 7th July 1914, reversing that of the 
Assistant Collector of Etawah, Jin a case of 
ejectment, 

JUDGMENT, 

Horws, S. M.—(February 10, 1915.)—I 
cannot accept the view of the Commissioner 
that the break of the tenancy of Bidhu Chand 
in 1307 Fasli was complete. The Board's 
Selected Decision in file No. 1229 of 1883, 
Ishri Singh v. Ganga Prasad, is applicable. In 
it it was held that a notice of relinquishment 
which is not followed by an act of relinquish- 
ment, does not cause a break in a eultivating 
tenure. In 1307, although  Pahalwan, a 
servant of the zemzndar, is shown as tenant- 
in-chief, yet he bas not been produced asa 
witness by the zemindar, and the appellant’s 
son, who was shown asa sub-tenant, is 
recorded as paying the same rent for this 
and other plots as paid by the tenant-in- 
chief. On these facts there seems little doubt 
that there was no actual break in the-cultiva- 
tion and, that despite the surrender, Bidhu 
Chand has held for a period more than twelve 
years from 1297 Fasli onwards, and has, 
therefore, acquired occupancy rights. 

I would, therefore, set aside the order of 
the Commissioner and restore that of the 
Assistant Collector, respondent paying costs 
throughout. 

CAMPBELL, J. M.— I-agree. : 


Appeal aliowed. 
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MA BON LON t. MAUNG- PO LU, > 


LOWER BURMA CHIEF COURT. . 
SPECIAL SECOND ivit Appeat-No,.170 | 
or1915. |. ; 

January 10, 1916... 
Present:—Mr. Justice Maung Kin. | — 
MA BON LON AND OTHERS—DEFENDANT&— 
APPELLANTS ` à 


TETEUS tai 
MAUNG PO LU—PrLAINTIPr— FEM 
RESPONDENT. u : 
Transfer of Property Act (IV "of 1882), s. 100, 
applicability ,of—Charge—ortgage—Sécin ity, when 
amounts to charge. eg fee 8 HOUR uen. 
Section 100 of the Transfer of Property Act does 
not enable a mortgage to be, converted into 
a charge ‘if it Cannot operato as a mortgage by 
reason‘of non*compliance with the formalities’ pres- 
cribe, by the law, such as that of registration pres- 
¢ribed by section 59 of the Transfer of Property Act; 
the case being otherwise, if tho relation of mortgagor 
and morigagco does not exist between the parties. 
[p. 596, col. 2; p. 597, col. 1.] 
Case-law on the point reviewed. 


Mr. N. N. Sen, for the Appellants. 


JUDGMENT.—The point for decision 
is whethér ihe transaction in question 
operates as a charge or not under section 
100 of the Transfer of Property Act. 


XN T 


TEE 
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The nature of the transaction is explained 


in the first paragraphof the plaint in these 
words:— i 


7 


“The Ist defendant, being unable to repay 
the sum of Rs. 125 which she had‘ borrowed 
from Maung Shwe So on the mortgage of 


“the paddy land, was about to lose the same; 


so she asked the plaintiff to redeem the 
land with his own money and take pos- 
session of it and work it without paying 
any rent or charging any' interest. The 
plaintiff accordingly paid Maung Shwe So 
the principal and interest amounting to 
Rs. 154 ahout the month of Taboung 1272 
B. E. (1911) and redeemed the land ia 
question and took possession of it and 


has since been working and enjoying it.” 


Ib is clear from this description that the 
transaction is à usufructuary” mortgage. ^. 

The Township Court dismissed thé- nit, 
holding that the mortgage was invalid’ ‘on 


‘the ground that it was not madé by -..a 


registered deed, as it should have been 


_ under section 59 of the Transfer of Property 


Act, and that consequently the plaintiff was 

not entitled toa mortgage decree. | 
The District Judge on appeal to him also 

held that the plaintiff wag not entitled 
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to a mortgage decree, but he said that he 
was entitled to a charge on the land and 
made a declaration to that effect. He 
cited as his authority a ruling of Ormond, 
. J., in Ma Lon v. Mg. Po Oh (1). 

Tn my opinion that case is different 
from-the present. There the plaintiff at 
the request of the defendants redeemed a 
mortgage which they had made. He did 
not get possession of the property. Nor 
was it agreed that he should be given 
possession, as security for the money he 
had paid on -behalf of the defendants. 
This seems quite clear, for two years 
later, he sued the defendants for specific 
performance of a contract to sell. As he 
did not prove the contract he alleged, 
the Court of Ist instance dismissed his 
suit. On appeal, however, the Divisional 
Court gave him a decree for possession 
as mortgagee, it is difficult to understand 
for what reason. Ormond, `T., on second 
appeal, held that the plaintiff was entitled 
to a charge on the land to the extent of 


Rs. 1,209 (that being the amount for which 
he had redéemed the’ land) and to a 
declaration to that effect. It is clear 


that there was no mortgage within the 
meaning of sestion 58 of the Transfer of 
Property Act to the plaintiff as a result 
of his payment of Rs. 1,200. 

In this case- there is clearly an 
usufructuary mortgage for the. sum for 


which the plaintiff redeemed the mortgage 
which had baen made by the defend- 
ant. 


Sestion 100 of the Transfer of Property 
„Act provides that when jmmoveable property 
ot -one person is, by act of parties, * * 

* * * * * made security for the 
payment of money to another, the latter 
personis said to have a charge on the 
property, if the transaction does not amount to 
a mortgage. The qualifying words, “the tran- 
saction does uot amount to a mortgage" 
are all-important and effect must be given 
to them, In Pran Nath Sarkar v. Jadu 
Nath Saha (2) Maclean, Chief Justice, 
says, "What we have to consider is whether 
tlie present transaction amounted to a 


(1) Special Civil Secund Appeal No, 140 of 1913. 
(2) 32 C. 729; 9 C. W. N, 697, 
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mortgage. The expression ‘amount to a 
mortgage’ in section 100 means such a- 
mortgage as is defined by section 58 of the 
Act.” Therefore, having regard to the terms 
of the latter section, the- question to ask is, 
is the transaction in question a transfer of 
an interest in specific immoveable property 
for the purpose ofsecuring the payment of 
money advanced by way of loan? If the 


‘answer is in the affirmative, the transaction 


is a mortgage and if by reason of any of the 
formalities of the law not having been 
complied with, it cannot be enforced as such, 
no charge can arise under section 100. In 
reality that section means that there is no 
charge in such a ease. ^ The Court is not at 
liberty to go against this statutory pro- 
vision and apply general equitable principles 
and say that there is a charge in sucha 
case, because in England under English Law 
where a mortgage fails for wanteof some for- 
mality, the transaction may be validas an 
equitable charge. “It is an established 
doctrine that, equity: will not, contravene the 
positive enactments or requirements of law. 
and defeat its policy by supplying, under the, 
guise of amending defective instruments, 
those deficient elements of form withont 
which the agreement is absolutely void, even 
as between the parties to it." Per Mookerjee, 
J.,in Royzuddi Sheik v. Kali Nah Mookerjce 
(3). But where the transaction does not 
amount to a mortgage, the matter is different. 
The above view has been uniformly main- 
tairied in the Calcutta High Court both before 
and after the case above cited. See Sreemutty 
Rani Kumari Bibi v. Rajah Srinath Roy (4); 
To'aluddi Peada v: Mahar Ali Shaha (5); 
Girandra Nath Mukerjee v. Bejoy Gopal Muker- 


jee (6); Royzuddi Sheik v. Kal! Nath Mookeriee 


(3) and Debendra Chandra Roy v. Behari Lal 
Mukerjee (7). The Bombay High Court has 
adopted the same view, following the 
Calcutta cases. See Narayan Babaji v. 
Lakshmandas Harachand (S). In Madras, 
however, there are two cases which. 
point to the contrary view. See Rangasami 
v. Mutukumarappa (9) and Mithiram Bhat. 


(8) ?3 C. 985 at p. 995; 4 C. L. J. 219. 
(4Y1 C. W. N. 8l. neg 
(5) 26 C. 78. 

(6) 26 C. 246; 3 C. W. N. 84. 

(7) 15 Ind. Cas. 666; 16 C. W. N. 1075 

(8) 7 Bom. L. R. 034, 

(9) 10 M. 509. : 
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v. Somanatha Naickar(10). But in a latar case 
the Madras High Court adopted the same 
‘view as Calentta. Sse Konchadi Shanbhogue 
v. Shiva Rao (11). It must, therefore, be. 
held that section 100 of the ‘Transfer of 
Property Act does not enable a mortgage 
to be converted into a charge, if it cannot 
operate as a mortgage by reason of non-com- 
pliance with the formalities prescribed by 
the hw. oe 

Tn the present case the transaction set up 
is clearly mortgage, but it cannot operate as 
such because it was not made in accordance 
with the requirements of sectión 59 of the 
Transfer of Property Act. In the case decided 
by: Ormond, J., there was something short 
of a mortgage the relaticn of mortgagor 
and mortgagee not existing between. the 
parties, and it was right, and not contrary 
to the provisions of section 100 of the 
Transfer of Property Ast, to hold that 
the transaction created a charge. 

For the above reasons I held that the 
transaction before ine does not operate as 
a charge. . 

Theappealis allowed with costs through- 
out. 

Appeal allowed. 


(10) 24 M. 397. 
(11) 28 M, 54. 


MADRAS HIGH COURT. 
FULL SENCH. 

APPEAL AGAINST APPELLATE ORDER No. 190 

: or 1912. 

November 24, 1915. 
Present:—Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

RAMA AIYAR AND ANOTHER—PETITIONERS— 
APPELLANTS 

: versus 
KRISHNA PATTER-—CouNrER-PeTITIONER 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 18 (a), 44 
-Application for execution of a foreign decree, when 
allowed—Competency of foreign Court's jurisdiction, 
how dete*mined--Voluntary submission, effect of. 

An application under section 44 of the Civil 
Procedure Code for the execution of a decree .of a 
foreign Court may be resisted on any of the grounds 
mentioned in section 13 of the Code. [p 599, col. 1.] 

Veeraraghava Iyer v. Muga Sait, 26 Ind. Cas. 287; 
27 M. L. J. 535; 1 L. W. 887; 16 M. L. T. 479; (1915) 
X. W. N. 162, followed. : 
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Whether a forcigun Court is or is nob a Court of 
competent jurisdiction within the meaning of section 
13 (a) has to be determined inaccordance with the 
principles of international law, and not in accordance 
with the law. the country in which the foreign 
Court is situfslfi. [p. 599, col. 1.] 

Pemberton v. Hughes, (1899) 1 Ch. 781; 80 L, 7T. 369; 
68 L.J Ch. 281; 47 W. R. 351; E. Christian v. P, J. 
Delanney, 26 C. 931; 3 C. W. N. 614; Shaik Atham 
Sahib v. Daoud Sahib, 8 Ind. Cas. 19°; 19 M. L. J. 
457: 32 M. 469, referred to. 

Where a defendant submits himself to the juris- 
diction of a foreign Court and takes the chance of a 
judgment in his favour, there is a duty cast on him 
to obey that judgment if it goes against him; but 
where his appearance is not voluntary but brought 
about under duress, the case is treated as though 
he had not appeared. [p. 600, col. 1.] 

Voinet v. Barrett, 66 L. J. Q. B. 89 at p. 40; 89 W. 
R 161, followed. 

Where, therefore, a defendant appeared in a foreign 
Court under protest because “he did not want to be 
arrested when he went there on business” and a decree 
having been passed against him, the decrce-holder 
applied in British India under section £4 of the Civil 
Procedure Code for execution thereof: 

Held, that the niere intention of avoiding an 
inconvenience that might happen in the future 
did not make the defendant's appearance involuntary 
and ihe decree was binding upon him. [p. 605, col. 1.] 

Parry and Co. v. Appasami Pillai, 2 M. 407, 
overruled. 

Appeal against the decree of the District 
Court of South Malabar, dated the 19th 
August 1912, in Appeal Suit No. 169 of 1912, 
preferred against the order of the Subordinate 
Judge of ‘Palghat, in Execution Petition 
No. 1471 of 1911, in Original Suit No. 


' 134 of 1084, on the file of the District Court 


of Anjikaimal (Apreal Suit No. 50 of 1085 on 
the file of the Chief Court, Cochin). 


This appeal coming on for hearing on the 
14th and 21st October 1914, the Court 
(Oldfield, J., and Tyabji, J.) delivered the 
following 

JUDGMENT.— Since the hearing in the 
lower Appellate Court some of the questions 
between the parties have been set at rest by 
the Full Bench decision in Veeraraghava 
Iyer v. Muga Sait (1) 

In consequence of it there is now no sugges- 
tion that the Court cannot enquire iato the 
binding nature of a foreign decree, of which 
execution is sought. 

The question is next whether the decreeis bind- 
ing and, therefore, executable in consequence 
of the respondent’s submission to the foreign 
Courts jurisdiction. The decision referred 


(1) 26 Ind. Cas. 287; 1 L. W. 887; 27 M. L, J. 535; 
16 M. L. T. 479; (1916) M. W. N. 162. d 
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to decided at least that a party, who pleads 
in a foreign Court although after protest), 
does not submit to its jurisdiction, if he does so 
in order to protecthis property in that jurisdic- 
tion from attachment and perhaps sale. The 
respondent contends that it further left open 
the question whether the presence of an inten- 
tionto avoid any other or lesser inconvenience, 
such for instance as the possible attachment 
of property, which the party might bring 
within the jurisdictionin future, would deprive 
his appearance or pleading of its character as 
asubmission. Vide Parry and Oo. v. Appasamt 
Pillai (2). Before dealing with this, we 
think it advisable to have the facts clearly 
before us. We, therefore, call on the lower 
. Appellate Court to find on the issue: 

What were the facts or reasons, which led 
ihe respondent to appear and plead in the 
foreign Court ?” 

Fresh evidence may be taken. The finding 
is due in. six weeks. Seven days will be 
allowed for filing objections. 

‘In compliance with the above order of this 
Court, the District Judge of South Malabar 
submitted the following 


` FINDING.—A finding is called for on the 
issùe:— What were the facts or reasons, 
which led the respondent to appear and plead 
in the foreign Court ?" Krishna Pattar, the 
respondent, states in evidence that themoney, 
which Rama Aiyar, the plaintiff in Original 
Suit No. 134 of 1084 in the District Court 
_ of Anjikaimal in the Cochin State, sued to 
récover, was borrowed by him from Kailasa 
Aiyar, son of Rama Aiyar. He says that he 
had borrowed the money from Kailasa Aiyar 
for his trade in gold and re paid it at the 
request of the latter in Madras, obtaining a 
receipt (Exhibit I) in acknowledgment of 
the amount paid and the letter (Exhibit II). 
When Rama Aiyar brought the suit against 
him, he was asked by Kailasa Aiyar tocontest 
the suit and contend that the money had been 
paid back at his request. He states that 
Kailasa Aiyar said to him that unless he so 
contested the suit he would not refund the 
money to him in the event of his father 
obtaining a decree against the respondent. 
The respondent further explains that if a 
decree were obtained against him, he 
might haye been arrested when he went 


(2) 2 M. 407. ' r 
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to the Cochin State as he used to do to 
carry on his trade and to see his relations. 
The conversation about the suit between 
Rama Aiyar and the respondent is also. 
mentioned by his 2nd witness, Samu Pattar, 
a trader of Palghat who also says that 
respondent paid back the money borrowed 
from Rama Aiyar in Madras as requested 
by Kailasa Aiyar. His brother-in-law, the 
8rd vitness, Anantarama Patter speaks of 
the trade of the respondent in Cochin (vide 
Exhibits III to VIII) and states that’ the 
respondent contested the suit because he did 
not want to be arrested when he went 
there on business. The appellant, who is 
the legal representative of the plaintiff in 
the suit, did not examine any witness. He 
relied mainly on the proceedings in the 
Anjikaimal Court in that suit (Exhibits H, 
J, B, C, D, E, F and G) to show that tlie plea 
of the respondent is not true and that he 


merely contested the suit because he 
expected to win it. But it is clear that 
the plea of want of jurisdiction was 


expressly raised by the defendant and the 
fact that he contested the suit on its merits, 
does not show that it was not with the object 
of avoiding the inconvenience of having a 
decree against him in the Cochin State. I 
see no reason on the whole to reject the 
evidence of the respondent and his witnesses 
as to the reasons which led him to contest 
the suit, and I find on the issue that the 
respondent appeared and pleaded in the Dis- 
trict Court of Anjikaimal under the circum- 
stances now stated by him. 


This appeal -coming on for final hearing : 
after the return of the finding of the lower 
Appellate Court upon the issue referred .by 
this Court for trialon the 19th August 1915, 
upon perusing the grounds of appeal, the 
judgments and decrees of the lower Appel- 
late Court and the Court of first instance 
and the material papers in the suit and. 
upon hearing the arguments of Messrs. T. 
R. Ramachandra Atyor, T. R. Krish- 
naswami Aiyer and. N. A. Krishna 
Aiyar, Valils for the 2nd appellant, and 
of Messrs. C. V. Anantakrıshna Atyar and 
T, K. Govinda Aiyar, “Vakils for the 
respondent, and the case having stood over 
for consideration till tbe 6th September 
1915, the Court (Tyabji and Phillips, .JJ.) 
made the following 
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Tyasst, J.—' This appeal arises out of an 
application under sestion 44 of the Civil 
Procedure Code for execution of a decree 
passed in the Courts of the State of 
Cochin. It is admitted that there is such 
a notification with reference to the Courts 
in Cochin as is mentioned in that sec- 
tion. 


It has been recently held, and was not 
questioned before us, that such an appli- 
cation may be resisted on the grounds 
mentioned in section 13 of the Civil 
Procedure Code [Veeraraghava Iyer v. Muga 
Sat (1)]. 5 


The present application is resisted on 
the ground that the foreign Court was not of 
competent jurisdiction; section 18 (a) of the 
Civil Procedure Code. 


It is admitted that the Courts in Cochin 
had jurisdiction in accordance with the 
laws of Cochin. But whether a foreign 
Court is or is not a Court of competent 
jurisdiction within the meaning of section 
13 (a) has to be.determined in accordance 
with the principles of international law, 
and not in accordance with the law of 
the country in which the foreign Oourt 
is situated. See Pemberton v. Hughes (3) 
where it is said: “The jurisdiction which 
alone is important in these matters is the 
competence of the Court in an international 
sense, t. &, its territorial competence over 
the subjéct-matter and over the defendant. 
lts competence or jurisdiction in any other 
sense is not regarded as material by the 
Courts of this country." See also E. Christian 
v. P. J. Delanney (4) and Shaik Atham Sahib 
v. Daoud Sahib (5). In Pemberton v. 
Hughes (3) the question was (as it always is 
in England) whether & suit would lie in 
England on a foreign judgment. Sec- 
tion 44, however, permits execution to be 
obtained on the foreign judgment itself, 

Whether section 44 does not proceed on 


- (8) (1899) 1 Ch. 781; 80 L. T. 869; 68 L. J. Obs 
281; 47 W. R. 354. 

(4) 26 C. 931; 8 C. W. N. 614. 

(5) 8 Ind. Cas, 190; 32 M. 469; 19 M. L, J, 457. 
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the principle of “comity” as that expression 
is understood in Schibsby v. Westenholz (6), 
has not been argued before us, and I 
will assume that the principle of “comity” 
has no bearing on judgments falling within 
section 44. The difference between the two 
aspects is thus explained in Schibsby v. 
Westenholz: (6): "and we think that if the 
principle on which foreign judgments were 
enforced was that which is loosely called 
‘comity’, we could hardly decline to enforce 
a foreign judgment given in France against 
a resident in Great Britain under circum- 
stances hardly, if at all, distinguishable from 
those under which we, mutatis mutandis, 
might give judgment against a resident in 
France: but it is quite different if the 
principle be that which we have just laid 
down;” the latter principle being thus 
explained: “we think that, for the reasons 
there given, the true principle on which the 
judgments of foreign Tribunals are enforced 
in England is ‘hat stated by Parke, B., in 
Russell v. Smyth (7) and again repeated 
by him in Williams v. Jones (8° that the 
judgement cf a Court cf competent juris- 
diction over the cefendant imposes a duty 
or obligation on the defendant to pay the 
sum for which judgment is given which 
the Courts in this country are bound to 
enforce; and consequently that anything 
which negatives that duty, or forms a legal 
excuse for not performing it, is a defence 
to the action.” 

The cases in which foreign Courts 
are in Englan4 recognised to be internationally 
of competent jurisdiction in regard to suits 
of a personal nature have been stated by 
Fry, J., in Rousillon v. Rousillon(9) to include 
the following five. 

“i, Where he is the subject of the foreign 
country in which the judg vent has been 
obtained ; 

9. Where he was resident in the foreign 
country when the action began; 


(6) 6 Q. B. 155; 40 L. J. Q.B. 7324 É 1:93 
19 W. R. 587. 

(7) 9 M. & W 810 at p. 819; 1 D. (x. s.) 029; 11 D. 
J. Ex. 308; 152 E. R. 343. 

(8: 13 M. & W. 628 at p. 633; 2 D. & L. 680; 14 I, 
J. Ex. 145; 153 E. R 262. 

(9) (1880) 14 Ch. D. 861 at p. 871; 49 L. J, Ch. 338; 
42 L. T. 679; 28 W. R, 628; 44 J, P. 663,. 
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. 3.° Where the defendant, in the character 
of plaintiff, has selected the forum in which 
he is afterwards sued; 

4. Where he has voluntarily appeared; 

5. Where he has contracted to submit 
himself to the forumin which the judgment 
was obtained", d 

In the present ease only the 4th head need 
be considered. It ig impliedly recognised as 
& source of international competence in 
Gurdyal Singh v. Raja of Faridkot (10), asa 
decree of a foreign Court to the jurisdiction 
of whieh the defendant has in any way sub- 
mitted himself is in their Lordships’ judgment 
excepted from those decrees which are des- 
. ribed as being by international law a nullity. 
` What we have to decide, therefore, is 
whether or not the respondent had voluntari- 
ly appeared in the Cochin Court, or to use 
Lord Selborne’s words in the Faridkot case 
(10), whether cr nothe had in any way 
submitted himself to the jurisdiction of the 
Cochin Courts, 


` Both the lower Courts have answered this 
question in the negative, and the ques- 
tion before us narrows itself down into 
whether there is any evidence on which they 
could have held that the defendant's appear- 
ance was caused by duress so as to prevent 
his appearance having the effect of clothing 
the Courts of Cochin with jurisdiction under 
the 4th head. 

The facts are as follows :— 

A sum of Rs. 2,390 was due from the 
respondent (Krishna Pattar) to the 
appellant (Rama Aiyar). The respondent 
paid this sum to Kailasa Aiyar, the son of 
Hama Aiyar. Rama Aiyar repudiated the 
payment to his son asa proper payment to 
himself, and brought the suit in the Cochin 
Courts. The respondent uppeared in the 
Cochin Coarts under protest, but pleaded on 
the merits. His defence on the merits was 
upheld in the Court of first instance in 
Cochin, but that decision was reversed by 
the Appellate Court. Bcth Courts decided 
againstethe respondent on the question of 
jurisdiction. The respondent says that 
his appearance was nob voluntary having 
been actuated by the following circum- 
stances: 


INDIAN 


(10) 22 C. 222 at p. 238; 21 I. A. 171; 4 M. L. J. 
207; (1594) As C. 670. * : 
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(1) "He states" (in tho words -of the 
District Judga) “that Kailasa Aiyar said to 
him that unless he so contested the suit, he 
would not refand the money to him in the 
event of his father obtaining a decree against 
the respondent." In other words, a third 
party, Kailasa Aiyar, required the respondent 
to contest the suitand said to him that 
unle3s the suit was contested he (Kailasa 
Aiyar) would not refund the money which 
had baen paid to him by the raspondent on 
behalf of his father. 


2) “The respondant further explains 
that ifa desree were obtained against him, he 
might have been arrested whea he went to 
Cochin State as he used to do to carry on 
his trade and to see his relations.” 

Do these two cireumstanees furnish any 
evidence that the appearaunse of th: respond- 
ent in the Cochin Courts was under duress? 

Great reliance was placed by the respond- 
ent upon Parry and Co. v. Appasamt Pillai 
(2), the principle of which decision appears" 
in the following sentences: “The grounds 
on which those decisions proceeded were that 
the defendant, by appearing im the foreign 
Court and taking no objection to its jarisdic- 
tion, had for the time.put himself under the 
jurisdiction of the Court and had led the 
plaintiff to believe that the proceedings were 
allowed by him to be effectual, and encour-: 
aged the plaintiff to proceed on them instead 
of withdrawing from them and instituting 
proceedings elsewhere.” Mr. Justice Muthu- 
swami Aiyar, whose decision was upheld, 
said in Parry § Co. wv. Appasamt Pillai 
(2): “The true test seems to be some- 
thing in the conduct of the defendants 
which amounts to a voluntary submission 
to jurisdiction and which might amount to 
& breach of faith if the defendants were 
allowed to question the jurisdiction of the 
foreign Court.” 

The true principle, however, seems to be 
not that good faith estops the defendant 
from questioning the jurisdiction of a Court 
which in fact has no jurisdiction; but that 
the fact of the defendant appearing and 
pleading on the merits, and thus taking 
a chance of a decision being given in his 
favour (and inviting the Court to pronounce 
on the merits), makes that Court inter- 
nationally competent to adjudicate on the 
merits, in the same manner as is done by 
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residence (even temporary) of the defendant 
in the foreign country, or by a contrast 
. made prior to the-suit by the defendant 
with the plaintiff to submit himself to the 
jurisdiction of the Court. Applying the 
test approved nf in Nechibsby v. Westenholz 
(6), it may be said that when a person 
appears, before a foreign. Court and takes 
the chance of a judgment in his favour, 
there isa duty cast upon him to obey that 
judgment even if it goes against him. 

' On the other hand, of course, where the 
defendant’s appearance is not voluntary, 
but brought abont under duress, the Courts 
cannot give to such au act any legal 
consequence: and “the case will be treated 
as though he’had not appeared” [ Voinet 
v. Barrett (11) per Lord Esher]. lt has 
been assumed that one example of-such 
duress is where property having been 
“seized by the foreign Tribunal in order 
to compel appearance” (Ibid., per Cotton, L. 
J.), the defendant appears under protest 
in order to protect such property, Ontbe 
other hand it has been said by Lord 
Esher, M. R, in the same case that the 
mere fear that things which may be 
afterwards carried into the foreign country 
will be seized is not such pressure as will 
prevent appearance from being voluntary 
under head 4 above: and Lord  Jüstice 
Bowen said, “A man cannot be said to be 
compelled to appear because, if he doen not 
do so, he may be inconvenienced in the long 
un” (page 42). This case would, therefore, 
appear to be directly against the contention 
of the .respondent and it is only to be 
considered whether we are bound to follow the 
decision in Parry and Qo. v. Appasamt Pillai 
(2) in preference to Vodnet v. Barrett (11). - 


Parry and Co.'s case (2) has, no doubt, stood 
in the Indian Law Reports for a long 
time, and there is much substance in the 
contention that we ought not to depart 
from it lightly as many parties may have 
proceeded on the basis of its correctness. 
But international law develops rapidly. The 
attitude .of the Courts towards foreign 
judgments has certainly greatly changed 
since Lord Ellenborough said, “I will look 
to these foreign judgments with great 


(11) (1885) 65 L. J. QB. 89 at p. 40; 34 W: R. 101. 
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jealousy” — [Molony v. Gibbons (12)j. 
Now the Legislature of British India 


requires some of them to be executed as 
if they had been passed by the Courts of 
British India. Moreover, the decision in 
Parry's case (2) has recently been greatly 
canvassed and its soundness doubted in 
Veeraraghova Atyar v. Muga Sait (1). It 
was not followed in Patinjura Manakal Para- 
meswaran Nambudri v. Subramania Pattar 
(13), where the English decision in 
Butsstere d Uo. v. Brockner 5 (14) 
was followed without reference to Parry | 
and Co. v. <Appasami Pillay (2). The 
decision in:Patinjara Manakal Parameswaran 
Nambudri v.  Subramania Pattar (18), 
however, proceeded mainly on the ground 
that the defendant had filed an appeal 
from a decision against the foreign Court 
and in the appeal he had taken no objection 
to jurisdiction. On the. other band, 
Sadasiva  Aiyar, J., one of the learned 
Judges who decided Kuthaledath Narayana 
Moothod v. Cochin Sirear (15), was prepared 
age Parry § Co. v. Appasami Pillai 

2). 

We have, therefore, the fact that there 
is a decision of this Court of long 
standing which has not been expressly 
overruled by a Full Bench and which 
Sadasiva Aiyar, J., is prepared to follow, 
in favour of the respondent. It is argued 
by the respondent that' ‘this consideration 
is strengthened by the fact that the only 
dlternative to following Parry & Co. v. 
Appasami Pillai (2) is that we should 
follow the English decisions; and that the 
latter alternative ought not to be adopted, 
for this additional reason that the present 
state of authorities in England leaves the 
law in an unsatisfactory condition. (See 
Westlake’s Private International Law, 5th 
Edition, page 406). 

The facts with reference to sslüataxy 
or involuntary submission to jurisdiction 
under protest must (according to Professor 


Westlake’s view of the present English 
authorities}, be arranged under one of 
three heads: 


. (12) 2 Camp. 502; 11 R. R. 778. 
(13) 29 Ina. Cas. 456. 
(14) (1889) 6 T. L R. 85. 
(15) 30 Ind. Cas. 511; 2 L. W. 637; 


(1915) M. W, 
N. 534; 26 M. L, J. 627. i 
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. (1) When the property of the defendant 
is at -thé date of appearance actually in the 
hands of the foreign Court. 
< (2) When the defendant possesses 
property which at the sume date is within 
the ‘grasp of the foreign Court, but not 
actnally seized by it. 

(3) When the defendant has business 
transactions in the foreign country and is 
frequently in such position that a judgment 
in a Court of that country could be executed 
against him there. 

' When the facts fall under the first head, 
. the submission to jurisdiction has been 
considered (without ever having been so 
decided) to be involuntary; under the other 
two heads it has been held to be 
voluntary. 

' Professor Westlake points out that there 
cannot be any real distinction between the 
amount of pressure in cases (1) and 
(2). (This was the view of Wills, J., in 
Voinet v. Breett (16) reversed in appeal 
Voinet Barrett (11). Nor is there any 
solid distinction between cases (2) and (3). 
It would follow, therefore, tbat logically all 
three cases must result in the same manner, 
i. e., either in each of these cases it ought to 
be ‘considered that the submission has been 
voluntary, or the reverse. 

We have, therefore, 
courses open to us:— 


I. To hold [as held in Parry’s case (2)] 
that in all three cases the submission is 
involuntary; in which case “the principle 
that jurisdiction is given by voluntary 
appearance would be practically abandoned.” 
This principle has, however, as Professor 
Westlake points out, not been abandoned in 
Boissiere § Co. v. Brockner § Co. (14) nor in 
Carrick v. Hancock (17); still less, it may be 
added, in Guiard v. De Clermont and Donner 
(18). 

- IT. -To follow the English authorities as 
they stand, notwithstanding that they are 
anomalous. 


Ill. Wo hold that in allthree cases the 
submission is voluntary, which would be 
opposed to the dicta that when a person 
s to protect his property, his submissión 


y be considered to be brought about by 
PU) (1885) 54 L. J. (x. s.) Q. B. 521. 
(17) (1895) 12 T. L. R. 59. 
(18) 30 T. L, R, 511. 


three alternative 
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duress and have no effect in conferring 
jurisdiction. 

The trend of the most recent decisions 
in England is, however, in favour of this 
last course, namely, to recognise a foreign 
judgment whenever the defendant has ap- 
peared, cf. Guiard v. De Clermont and Donner 
(18) and the remarks on it in Veeraraghava 
Aiyar v. Muga Sait (1). In. favour of the 
same view must be mentioned the principle 
that if the defendant takes the chance of 
& decision in his favour then heis bound: 
whenever he appears and defends the action 
on the merits, he takes such a chance. The 
fact that the defendant is even temporarily 
resident in the foreign country itself gives 
jurisdiction to the Court, the question of 
the time during which he has actually 
been in the country is wholly im material: 
Carrick v. Hancock (17). Jurisdiction may be 
given by agreement between the parties 
and where the suit is on a contract, it 
has sometimes been held by the Courts 
that by implication there was a contract 
that the foreign Court should have jurisdic- 
tion. It is important to note also that 
possession by the defendant of property in the 
foreigu country is by itself considered by some 
countries, including Scotland, to be sufficient 
to give jurisdiction to the foreign country. 
See .Dicey’s. Conflict of Laws, 2nd Edition, 
pages 56, 57; Story’s Conflict of Laws, 8th 
Edition, section 549, where it is recognised 
that the property in the foreign country 
may be seized and attached and the decree 
is held not to be binding personally only 
if the defendant "has never appeared and con- 
tested the suit”. See also Douglas v. Forrest 
(19) which was, however, doubted in Schibsby 
v. Westenholz (6) and inthe Faridkot case (10) 
the possession of property was held to be 
no ground for jurisdiction. But it may 
be added that when the property is of 
sufficient value to induce the defendant to 
appear and defend the suit, the test of 
effectiveness, on which Professor Dicey bases 
the whole theory of the international 
competence of Courts, is satisfied. 


On the other side and in support of the 
view that when property has been seized 
by the foreign Court appearance should be 


(19) 4 Bing. 686; 1 M. & P.663; 6 L. J. (o. s) OP, 
167; 20 R. R. 695; 180 E, R, 938, 
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eonsidered involuntary and be deemed 
insufficient to clothe that Court with 
jurisdiction, we have in the first place 
the remarks in Votnet v. Barrett (11) though 
the actual decision was that the appearance 
was under such cirsumstances as to give 
jurisdiction to the. Court: Professor Dicey 
says on this point: “The distinction suggested 
rests on good authority" (the authority is 
not cited) ."but is not entirely satisfactory.” 
(Conflict of Laws, page 371, footnote 2). 
Professor Westlake on the other hand is in 
favour of the view that appearance in such 
circumstances does not bind the defendant, 
saying that otherwise "the defendant would 
be bound to abandon his property abroad 
as the price of saving his English property 
from the grasp of a Court having eg- 
hypothesi no international jurisdiction in 
the case” (page 406). He is also of opinion 
that the obvious leaning of Lord Blackburn 
and his colleaguesin Schibsby v. ` Westenholz 
(6) was in the same direction. The 
passage cited immediately before this remark 
is we think it better to leave this question 
open, and to express no opinion as to the 
effect of the- appearance of a defendant, 
where it is so far not voluntary that he 
only comes in to try to save some property 
in the hands of the foreign Tribunal. But 
we must observe that the decision in 
De Cosse Brissac v. Itathbone (20) is an 
authority that where the defendant voluntarily 
appears and takes the chance of & judgment 
in x favour he is bound” (Westlake, page 
406 


There seems, however, to be no decision 
of the English Courts that when property 
has been seized by the foreign Court, the 
defendant’s subsequent appearance must be 
considered to be ineffectual in the sense 
that the Court is not then competent to 
pronounce an internationally effective judg- 
ment. The obtt-r dicta in Voinet v. Barrett 
(11) and Professor Westlake’s opinion that 
such ought to be the law, are of course of 
the greatest weight. But it seems to me, 
as I have. already said, that the trend of 
the most recent anthorities, the view taken 
by the Courts .of Scotland and other 
countries and the test of effectiveness 


(20) 80,1, J, Bx. 228; 6 H.& N, 801. 
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mentioned by Professor Dicey all indicate 
that the law will develop in another 
direction. As to Professor Westlake’s 
remarks cited above, the defendant virtually 
abandons his foreign property as soon as 
he fails to defend the suit successfully: for 
such property being within the jurisdiction of 
the foreign Court can be seized in execution 
of the foreign judgment. See Story, Conflict 
of Laws, section 549. In the present case, 
the defendant appeared and took the chance 
ofa judgment inhisfavour. The authorities 
are quite clear that in such a case the foreign 
Court has jurisdiction: Schibsby v. Westenholz 
(6), Harchand Panaji v. Gulabchand Kanji 
(21). No expression of opinion is neces- 
sary on the question whether, if his property 
had been seized, the Court would or would 
not have been deprived of its international 
competence. As no property had been seized, 
all I need say is that, in my opinion, in 
the preseut case there is no evidence from 
which it ean be inferred that the defendant 
appeared in the Cochin Uourts through 
such duress as to render his appearance 
devoid of the effect whichit would ordinarily 
have under the 4th head mentioned by 
Fry, J. 

My reference to some of the more general 
aspects of the question was necessary only 
in order to determine whetker we ought 
to follow Parry $ Co. v. Appasami Pillai (2) 
and hold, contrary to the English authorities, 
that though the defendant appears and 
pleads on the merits, his denial that the 
Court has jurisdiction is sufficient to prevent 
the Court from becoming internationally 
competent. 


The distinction between voluntary and in- 
voluntary appearance in the three cases men- 
tioned by Professor Westlake n-ay be admitted 
to be unsatisfactory. But if in all the three 
cases the same decision comes to be given 
in England, it seems to me that that 
decision will be that in each case the Court 
becomes competent by the defendant’s appear- 
ance. Hence, in any case, Parry $ 20- v. 
Appasamz Pillai(2) should not, in my opinion, 
be followed, when (as in the present case) it 
is opposed to English decisions, as far as 
they have already proceeded. If I had 


(21) 26 Ind. Cas.-265; 16 Bom, L R, 620/39 B; 84, 
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thought that the trend of the English 
decisions was in favour of the view in 
Parry $ Co. v. Appasami Pillay (2) it would 
have been proper to follow it, but as I 
have already said it seems to me to be 
emphaticaly in the reverse direction. 

l should myself be inclined, therefore, to 
alow the appeal, but as my learned brother 
thinks that we ought not io disregard 
Parry 4 Co. v. Appasami Pillay (2) unless it 
is overruled by a Full Bench, I agree to 
refer the following questions to a Full 
Bench of this Court :— 

1. Where there is an application under 
section 44 of the Civil Procedure Code 
for execution of a foreign judgment and 
the judgment.debtor objects on the ground 
that the judgment was given bya foreign 
Court that had no personal jurisdiction over 
him' inasmuch as he was not resident within 
the territorial jurisdiction of that Court, 

(a) Is such objection to be upheld where 
it appears that the judgment-debtor had 
objected to the jurisdiction of the foreign 
Court when sued there,or  . 

(b) Will the fact that the judgment- 
debtor has appeared to contest the suit 
on the merits and taken the chance of a 
judgment in his own favour conclude him 
from taking ‘any objection to the jurisdiction 
of the Court, irrespective of the question 
whether his appearance has been voluntary? 
or 

(c) Will the defendant be concluded 
only if his submission to the jurisdiction was 
voluntary? i 

(d: Tf the third alternative is answered 
in the affirmative, is the submission voluntary 
where the defendant appears in the circum- 
stances of the present case ? 


2. Was Samy $ Co.’s case (2) rightly 
decided? 

PuiLLIPS, J.— The facts of the case are 
set out in my learned brother's judgment. 
The only question for consideration is 
whether the respondent voluntarily submitted 
to the jurisdiction of the Cochin Court, 
which passed the decree, which it is now 
sought to execute. The respondent appeared 
and defended the suit against him in the 
Cochin Court, but he protested against the 
jurisdiction, of the Court. He renewed 
his protest. in the Appellate Court; and has 
now taken the samp objection in execu- 
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tion of the decree. His reasons for 
appearing and defending the suit were, as 
found by the learned District Judge, (1) that 
his creditor’s son, to whom he had repaid the 
suit debt, refused -to refund him the money 
unless he defended the suit brought by the 
father, (2) that ifa decree were passed 
against him, he might be arrested when he 
went to Cochin on business or to see his 
relations. In Parry & Co. v. Appasami Pillai 
(2), the reason for the defendants’ submission 
to a foreign Tribunal as given in the judg- 
ment (page 412) is “to escape the 3nconveni- 
ences which would attend a judgment 
against them ifat any time they or their 
property might be found in French territory.” 
That case is, therefore. on all fours with the 
present case and if that fnling is to be 
followed, this appeal would have to be 
dismissed. "The authority of the ruling has, 
however, been recently  doubted by the 
learned Chief Justice aad Seshagiri Aiyar, J., 
in Veeraraghavz Aiyar v. Mugu Sait (1) in 
consequence of the decision in Bodsstere 
$' Co. v. Brockner & Co. (14). f 


There are also other English decisions which 
are upposed to the ruling in Parry & Oo. v. 
«lppasami Pillay (2); Schibsbu v. Westenholz 
(6) Voinet v. Barrett(11); Rousillon v. Rousillon 
(9) and De cosse Brissac v. Rathbona(z0). In a 
very recent case, Harris v. Taylor (22), where 
a defendant put in an appearance condition- 
ally and applied to the Court to set aside the 
order for service out of the jurisdiction but 
did not even defend the action, it was held 
that the defendant had voluntarily submitted 
to the jurisdiction because he had sought the 
protection of the Court. The principle that 
is apparently applied in these English cases 
is that when a defendant submits to jurisdic. 
tion, except under duress, he is bound by the 
decision of the Court, because he has elected 
to take the chance of a decision in his favour 
and cannot be allowed to demur to a decision 
against him, A mere protest against jurisdic- 
tion does not make his submission involun- 
tary. The ruling in Parry $ Cc. v. Appasam? 
Pillai (2) is the concurrent decision of three 
Judges and proceeds on the grounds that a 
defendant having protested against jurisdiction 
puts the plaintiff on his guard and does not 
lead him to believe that the. proceedings will 


(22) (1915) 2 K. B. 590; 84 L. J. E. B. 1590, 
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be allowed to be everywhere effectual. This 
point of viewis quite different from that 
adopted by the English Courts, and ina 
question like this, which is one of interna- 
tional law, Indian Courts must be guided by 
the decisions of English Courts. The law, 
however, as laid down in Parry &. Co. v. 
Apnasam? Pillai (2) has been the law in this 
Presidency, where the circumstances are not 
the sameasin Fngland, for over 35 years 
and has not been altered, notwithatanding 
the decision in Voinet v. Barrett (11). On 
the principle of stare decisis I am not pre- 
pared to dissent, unless and until that decision 
is overruled by a considered decision of a Full 
Bench. T, therefore, agree to refer to a Full 
‘Bench the question Soronosed: 

This appeal against appellate eee 
coming on for hearing yesterday i in pursu- 
ance of the above order of reference,.. upon 
perusing the sajd order of ‘reference, . aud, 
upon hearing the arguments of Mr, ir Eh 
Krishnasw amy Aiyar, for the 2nd Appellant,. 
and Mr. L. A. Govindaraghava Aiyan, for Mr, 
C. V. Anantakrishna Aiyar and Mr T.. K. 
Govinda Aryar, for the Respondent, and the 
ease having stood over for consideration till 
this day, the Full Bench expressed the 
Tollowing 


OPINION :—We think tha& Parry $ (o. 
v. Appasamt Pillai (2) must be’ overruled. 
No authorities are cited in the judgment of 
the Appellate Court, but the learned Judge 
who decided the case on the original side 
referred on the’ point to General Steam 
Nuvigation Oo. v. Guillou (23) and to Schibsby 
v. Westenholz (6). The dicta in General 
Steam Navigation Oo. v. Guillon (23), on 
which the learned Judge relied, were 
questioned in Schibsby v. Westenholz (6). 
which is rather against the view taken by 
him, as in that case the question on which the’ 
Court of Queen’ 8 Bench decided to express 
no opinion was "as to theeffectof the appear- 
‘ance of the défendant, where it is so far not 
voluntary that he only comes in to try nnd 
save some property in the hands of the 
foreign 'Pribunal", rather implying that at 
any rate, where there was no property in the 
hands of the foreign, Tribunal appear- 
‘ance_ there would -amount to submission. 


The later Enelish cases referred to in the 
(28) 11 M. & W. 877 at p. 894; 13 L J. Ex. 168; 152 
E. R. 1061. 
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order of reference and in Veeraraghara Iyer 
v. Muga Sait (1), including the recent 
decision of the Court of Appeal in Harris y. 
Taylor (22) as also Harchand -Panaji v. Gulab-. 
chand Kunji (21), are clearly opposed to 
Parry § Co., v. Appasami Pillai (2) which 
must be overruled. That is sufficient to 
dispose of the reference, as the facts of the 
present case are identical. 
Reference answered in the affirmative, 


PUNJAB CHIEF COURT. 
First Civit Appears Nos. 1974 anp 20 32 
or 1935. 
January 14, 1916, 3 
Present: —Mr. Justice Shad: Lal. 
NEK MUHAMMAD AND ANOTHRE— 
Dere NDANTS —APPELLANTS : 


versus | 
MAYA RAM AND OTHERS—PiAINTIFFS— - 
RESPONDENTS. ZZ 

Will. — Construction —Duty of Court to ascertain. 
intention ‘of  testalor-—Devise of; absolute estate 
— Condition m restraint. of alienation, validity of 


—Pre-emption “swit—Plaintifis proprietérs at time of 
sale and at date of suitSutt, whether uidintainable— 
Punjab Pre-emption AGU (I of 1905), s. 11, proviso. 

The duty of. a Court in interpreting ‘a teStament 
is to ascertain’ the intention of the testator from , 
all the clauses of the document and to give. full’ 
effect to it.  [p. 606, col. 2.] 

Where a testator, having conferred an absolute: 
estate, attaches a condition in restraint of alienation, ' 
such a condition is void in law. [p, 606, col. 2,1 

Jotendra. Mohan Tagore v. Ganendra Mohan Tagore, 
18 W. R. 359; 9 B-T. R. 877; I. A. Sup. Vol. 47; 2 
Suth, P. C. J. 692: 3 Sar. P. 0. J. 85, followed." ~ 

Where, therefore, a testator beqtieathed his entire 
property to his two widows and-expressly conferred 
upon them full powers of alienation by sale, mort. 
gage, etc., aud there was:a clause ‘in a subsequent part‘ 
of the Will -providing that on the ‘death of one 
widow, the: .other would succeed to her ostate and} 
that on the death of both certain specified collaterals 
would inherit the property: 

‘Held, that what the testator intended was that 
the widows should have unrestricted powers’ of 
alienation, whether during their lives or to take 
effect after their deaths,-and that the later clause. 
did not justify a distinction between gifts inter vivos 
and Wills. Lp. 606, eol. 2] 

: Where plaintiffs in a pre-emption suit were proved 
to have been proprietors in the village at thew time 
of the sale as well as on the date of the snit and 
the defendants produced no evidence in rebuttal: 

‘Held, that they had complied with the require- 
ments of the proviso to section I1 of the Pre. 
Pri Act and were cnbitled to pre-empt. [p. 607, 
col, 1 
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First appeal from the decree of the Dis- 
trict Judge, Jhelum, dated the 30th March 
1914, dismissing the claim. 

Mr. Jai Gopal Sethi, for the Appellants. 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT 

In First Crvin Appeat No. 1974 or 1915. 

On the 6th June 1912, Musammat Mula 
Devi, widow of one Karm  Chand, sold 
99 kanals of land for Rs. 1,000 to the de- 
fendants, who are the appellants in this 
appeal. The plaintiffs, Maya Ram and Hira 
Nand, two of collaterals of Karm Chand, in- 
stituted a suit praying fora decree declar- 
ing the alienation to be invalid or in the 
alternative, for a decree for possession as 
pre-emptors. The District Judge has refused 
the first prayer, but granting the second he 
has passed a decree for possession on pay- 
ment of the price mentioned in the deed. 
Both the parties have preferred appeals to 
this Court. and these appeals shall be dis- 
posed of by this judgment. . 

Now, it is undeniable that the land in 
dispute -originally belonged to Karm Chand, 
who bequeathed it to histwo widows, Bhag 
Sudhi and Mula Devi, by a Will dated the 
10th February 1904, and it has been de- 
cided in proceedings under the Probate and 
Administration Act that Musammat Bhag 
Sudhi disposed of the estate inherited by 
her by means of her testament executed on 
the 2nd October 1911. ' 

The important question for consideration 
is, whether the widows were absolute owners 
of the estate bequeathed to them and could 
alienate ‘it in any manner they liked. Now 
the testator, Karm Chand, in devising the pro- 
perty to his widows states that they would 
be malik in equal shares, and he further 
provides that wnko ikhtiar kamil hasil hoga 
kth. jis. taur chahen jadad har kism ba-tkh- 
Har kamil apne istimal men lawen aur 
kharch karen aur bai orrehn waghatra ke 
zarie muntagil karen. It will be observed 
that the language used by him is very com- 
prehensive and confers upon the devisees 
in efpress terms full power of alienation 
by sale, mortgage, etc. 

The learned Counsel for the defendants 
argues that ‘the widows had an unrestricted 
power of making an alienation ‘inter vivos 
but .were not entitled to will away the pro- 
perty. The clause relating to the power of 
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disposition referred to above is couched in 
general terms, and does not draw any dis- 
tinction between an alienation inter vivos and 
a Will. There is no doubt another clause 
in a subsequent part of the Will which pro- 
vides that on the death, of one widow, the 
other would succeed to her estate, and that 
on the death of both certain collaterals 
mentioned therein would inherit the property: 
But this provision does not sustain the dis- 
tinction which the Counsel seeks to draw. 

Jf Karm Chand having conferred an 
absolute estate intended to attach a condi- 
tion in restraint of alienation, then such a 
condition would, it appears, be void in law. 
As observed by their Lordships of the 
Privy Council in the well-known case 
of Jatendra Mohan Tagore v. Ganendra Mohan 
Tagore (1), “If, again, ‘toe gift were in 
ters of an estate inheritable according to 
Jaw, with superadded words, restricting 
the power of transfer which the. law annexes 
to that estate, the restriction would be re- 
jected, 4s being repugnant, or, rather, as 
being an attempt to take away the 
power of transfer which the law at- 
taches to the estate which the giver has 
sufficiently shown his intention to create, 
though he adds a qualification which the 
law does not recognise.” The duty of the 
Court in interpreting a testament is to as- 
certain the intention of the testator from 
all the clauses of the document, and it 
seems to me that what Karm Chand con- 
templated was that the widows should have 
full power of making alienations, whe- 
ther during their lives or to take effect 
after their deaths, thatin the event of the 
death of one, the other should succeed to 
her undisposed of property and that on the 
death of both, the property-not covered by 
any alienation should devolve upon his col- 
laterals. Whether this gift over can be sus- 
tained in law need not be determined, be-. 
cause itis clear that the contingency, upon the 
happening of which it had to come into 
operation, has not arisen in the present 
case. #usammat Bhag Sudhi has disposed 
of her property by Will, and the ‘other 
widow is not entitled to inherit it. 

The learned Counsel for the defendants, 
with a view to establish the validity of the 


(1! 18 W. R. 359; 9 B. L. R. 377; I. A. Sup. Vol, 
41; 2 Buth. P. O. J. 692; 3 Sar. P. O. J. 86, 
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sale, urges that both the widows could 
validly alienate the devised property by sale, 
mortgage’ or gift, but he denies to them 
the power of testation. As observed already, 
the clauses in the Will do not support this 
distinction and it appears to me that the 
power of making alienation inter vivos and 
the right of disposition by Will stand or 
fall together. Accordingly, I hold that the 
widows had an unrestricted power of mak- 
ing such alienations as they liked, and 
that both the Will of Musammat Bhag 
Sudhi and the sale made by Musammat 
Mnla. Devi, are valid transactions. 

It folows that half of the land in dis- 
pute which belonged to Bhag Sudhi could 
not be sold by Musammat Mula Devi, and 
that the plaintiffs who have obtained Letters 
of Administration with the Will annexed are 
entitled to a declaration as to the invali- 
dity of the sale in respect of Musammat 
Bhag Sudhi's share. 

Coming now to the prayer for pre-emp- 
tion, which affects only the remaining half, 
T agree with the District Judge that. the 
plaintiffs have complied with all the re- 
quirements of the proviso to section 11 of 
the Punjab Pre-emption Act. Mr. Jai Gopal 
Sethi. does not: contest their right to claim 
pre-emption under section 12 ‘of the Act, 
bat he contends that the plaintiffs have 
not proved their ownership in the estate 
at the time of the sale. Now, itis clear 
that they are members of the same tribe 
as the vendor, and it is fully established that 
the plaintiff Maya Ram purchased some 
land by sale-deed dated the 29th’ June 
1891, which was mutated in his favour on 
the 16th April 1892, and that Gopi Chand, 
the father of the second plaintiff, Hira 
Nand, became owner by purchase on the 
16th December 1889, and got mutation in 
his favour òn 19th June 1890. The ‘en- 
tries in the Record of Rights have continued 

“all along, and the pafwar? testifies to their 
being proprietors in the village at the time 
of the sale, as well as on the date of the suit. 
Defendants have produced no evidence in 
rebuttal, and on the evidence set out above 
the District Judge has rightly held that 
the plaintiffs have complied with the pro- 
viso to section 11., 

On the question of price, I observe that 
Rs, 1,000 were duly paid before the Sub- 
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Registrar, and there is no reliable evidence 
to justify the finding that a part of the 
price was returned afterwards. [t is true 
that the market value of the land as shown 
by other transactions in the village is less 
than the sum paid, and that the land re- 
venue assessed on the land amounts to only 


Rs. 2-76. It further appears that 
one of the  vendees is an agent of 
the vendor on a salary of Rs. 3 per 


mensem, and it is doubtful whether he and 
his brother were in a position to raise 
Rs. 1,000 to purchase theland. These circum- 
stances may create suspicion, but are in- 
sufficient to warrant the conclusion that a 
part of the money was returned to the 
vendees. The plaintiffs must, therefore, pay 
Rs. 500 as the pre-emptive price for half 


‘tthe land in suit. 


The result of the above discussion is that 
this appeal by the vendees, whieh con- 
tests the plaintiffs’ right of pre-emption, 
fails and is hereby dismissed with costs: 

Appeal dismissed, 

Is First Civit, Arrear No. 2032 or 1915, 

For the reasons set ont in my judgment 
in Civil Appeal No. 1974 of 19.5 I grant 
the plaintiffs a declaratory decree that the 
Sale effected. by Musammat Mula Devi shall 
not affect one:half of the land belonging to 
Musammat Bhag Sudhi; and as regards the 
remaining one-half | give them a decree 
for possession by.pre-emption on payment 
óf Rs. 500 within 'thirty days from this 
date. The plaintiffs shall get half the costs 
incurred in the lower Court, and the parties 
are directed to bear their own costs in 
this Court. In the event of failura to pay 
the price within the prescribed period the 
plaintiffs’ suit for possession shall stand 
dismissed with costs. 


Appeal allowed. 
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KOTHANDARAMAN CSETTY Vv. SHUNMUGAM CHETTY. 


MADRAS HIGH COURT. 
Civiu Revision Petition No. 417 or 1914. 
December 21, 1915. 

Present: —Mr. Justice Seshagiri Aiyar. 
KOTHANDARAMAN CHETTY AND OTHERS 
—PLAINTIFF3— PETITIONERS 

: versus s 

SHUNMUGAM CHETTY AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Limitation Act (IK of 1908), s. 21, scope of—" Joint 
contractor", meaning uf—Test for determining effect of 
acknowledgment by third party — Decree-holder, right of 
—E.wemption, grant of. | 

The proviso in section 21 of the limitation Act is 
not exhaustive of the persons for whose benefit the 
protection is intended. The test in each case 
is whether the person who keeps alive the debt had 
express orimplied authority to act on behalf of those 
against whom limitation is to be arrested. In cases 
where the liability is several, it should be clearly 
established that the persons to be bound allowed 
themselves to be represented by the person who 
made the part-payment. [p. 609, col. 1.] 

Gopal Daji Sathe v. Gopaul Bin Sonu Rait, 5 Bom. 
L. R. 1020; 28 B. 24*; Sami Ayangur v. Laxmi | Ind 
Cas. 8; 9 M. Iu. T. 2€8; 21 M. L. J. 455, followed. 

The word "joint contractor" in section 21' of the 
Limitation Act applies also to a surety: and, therefore, 
an acknowledgment by the principal debtor does not 
save limitation against the surety. [p. 699, col. !. 

Ordinarily adecree-holder is entitled to have all 
his remedies against the judgment-debtor and 
exceptional circumstances shonld be proved in order 
to grant any exemption from the gencral liability. 
An order, therefore, directing lho payment of .a 
decretal amount by instalments extending over four 
years should be supported by very strong circum- 
stances. [p. 609, col. 2.] . 


Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree of 
the Court of the Subordinate Judge of 
Trichinopoly, in Small Cause Suit No. 1148 of 
1913. : 


Mr. N. Rajagopala Chariar, for the Peti- 
tioners. : 
; Mr. K. S. Ganesa <Atyar, for 
spondents. 


This petiticn coming on for hearing on 
the 20th and 26th August 1915 and 
having stood over for consideraticn till 
27th August 1915, the Court delivered the 
following 


JUDGMENT.—Defendants Nos. 1 and 5 
executed a promissory note to the plaintiffs 
on the 3rd of February 1910. On the 
Sth of December, the Ist defendant made a 
part-payment. This suit was instituted on 
the 5th December 1913, The 5th defendant 


the Re- 


pleaded that the payment by the Ist 
defendant did not save limitation -against 


him. The Subordinate’ Judge upheld this 
plea and dismissed the snit as aziinst 
him. As against the-lst defendant and 


his sons (defendants Nos. 2 to 4) the lower 
Court passed a decree and allowed them to 
pay the amount in instalments. 


The plaintiffs have filed this revision 
petition, The lirst contention relates: to the 
liability of the 5th defendant. Mr. 
Rajagopala Chariar has addressed to me 
an exhaustive argumant on the question, 
There is some dispute as to the character 
in which the 5th defendant signed the 
promissory note. The plaintiffs rogarded 
him as a  co-promisor with the Ist 
defendant. The 5th defendant pleaded that 
he signed only as a'surety. The Subordinate 
Judge without deciding the point held 
that the claim against the 5th tlefendant was 
barred. Jam not prepared without further 
consideration to accede to the argument of 
Mr. Ganesa Aiyar that it is not open to a 
party who signs a document to’ show 
that he was not the principal debtor 
Narasimhamurthi Sastry v. Ramaswamy Chetty 
(1) lends some support to this contention. 
But in Venkatasubbiah Ohetty v. Govindarajulu 
Naidu (2) it was held that a person can 
show that he signed a document in the 
capacity of an agent. I shall, therefore, 
decide this case on the footing that the 
5th defendant was only a surety. Even 


in that view, I fail to see how the payment | 


by the Ist defendant can keep the liability 
alive against the 5th defendant. Section 
4 of Act XIV of 1859 enacted that if 
more than «one .person was liable for a 
debt, none of them shall become chargeable 
“by reason only of a written acknowledgment 
signed by either of them.” Part-payment 
stands on thesame footing. The principle 


was thus recognised that one of the 
promisors should. not by his individual 
act render his co-promisor liable. The 


Limitation Act cf 1871 referred specially 


to the cases of several partners or executors. 


In the Act of 1877, the provision was 
extended to joint contractors and mortgagees; 


(1) 18 Ind. Cas. 696; 24 M.L.J.91; I3 M.L T 
104; (1913) M. W N. 336. : 
(2) 31 M. 45; 18 M. L, J. 1; 3 M. L. T. 259, 
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These extensions must be regarded as 
illustrations of the general , principle 
enunciated iu the Act of 1859. 1 cannot 
accept the contention of the learned Vakil 
for the  petitioners that the proviso in 
section 21! of the Act is exhaustive of 
the persons for whose benefit the^ protection 
was intended. The test in each case will 
be whether the person who keeps alivethe debt 
had express or implied authority to act on 
behalf of those against whom limitation is 
to be arrested. In casee where the liability 
is several, it will have to 
clearly that the persons to be 
allowed themselves 

the person who makes the part-payment. 
The decision in Gopal Daji Sathe v. Gopal bin 
Sonu Rait (3) ig directly in point, and has 
been followed in Sami Ayangar v. Lazmi t4). 
I cannot regard Velayudum Pillai v. 
Vaithyalingam Pillai(5) as throwing any doubt 
on the correctness of the above decisions. The 
English decisions to which my attention 
was drawn proceeded on the language of 
the particular Statute. I have not been 
shown any provision in that or any other 
Statute which corresponds to section 21 of 
the Limitation Act. Even apart from 
authority, I am of opinion that the 
words "joint contractor" in section 2] 
would apply to a surety. So far as the 
promisee is concerned, the surety’s liability is 
co-extensive with that of the principal 
debtor, whatever may be the relationship 
inier se between the two. Section 43 of the 
Contract Act, to my mind, shows by the 
explanation that the  surety is in the 
‘position. of a joint promisor, Ib is. not 
necessary to be a joint promisor that the 
liability of both towards the promisee 
should be in all particulars of the Same 
character. It is enough if the liabilities 
are co-extensive with that of the prineipal 
debtor, Krishna Chandra v. Bhairab Chandra, 
(6) and Domi Lal Sahu *v. Roshan 
Dobay (7) do not touch this case. I, 


bound 


therefore, agree with the Subordinate Judge’ 


that the suit is barred as against the 5th 
defendant. 


(3) 28 B. 248; 5 Bom. L. R. 1020. 

(4) 9 Ind. Cas. 8; 21 M. L. J. 455; 9 M. L. T. 763, 

(5) 17 Ind. Cas. 619; 24 M. L. J. 66; 12 M.U. T. 610, 
. f(6) 32 C. 1077; 9 C. W. N. 868. 

i 83 0. 1278; 11:C. W. N. 107. 


| 8 


be established ' 


to be represented by: 


I am, however, unable ‘to uphold his 
order regarding payment by instalments. 
There is absolutely no evidence on the 
record to show that the counter-petitioners 
are unable to pay the debt. Ordinarily 
a deeree-holder is entitled. to have all his 
remedies against a  judgment-debtor. 
Exceptional cireumstanzes will have to be 
proved to grant any exemption from the 
general liability. It is said that the 
defendants own immoveable property. If 
that is so, the order will have to be 
re-considered. Moreover the extension of the 
operation of a decree over such a long 
period as four years must be supported by 
very strong circumstances. I must ask the 
Subordinate Judge „to return a finding, 
after taking such fresh evidence as may 
be tendered, whether the defendants are 
entitled to claim payment by instalments 
and if so, what is the amount of the 
instalment which can reasonably be 
enforced against them: 

The Subordinate Judge of Trichinopoly 
will submit his finding within two months 
from the date of the receipt of records 
and seven days will be allowed for filing 
objections, 

In compliance with the order contained 
in the above judgment, the ‘Subordinate 


Judge of  Trichinepoly submitted the 
following 

FINDING — * * *. * i 
* * * 


I am, therefore, unable to 
find that the defendants are.entitled to 
claim payment by instalments in respect 
of the claim in this suit and that if they 
should be permitted to pay in instalments, 
they can afford to pay more than Rs. 7 
per mensem towards the suit debt. 

This petition coming on for final hearing 
to-day after the return of the finding of 
the lower Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT.—I accept the finding» and 
modify the decree of the Subordinate 
Judge by striking out the direction to pay 
the decree by instalments. Each party will 
bear his own costs in this Court. ` oe 


Revision rejected, 
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LOWER BURMA CHIEF COURT. 
Seconp Orvin Arrear No. 56 or 1915. 
November 25, 1915. 
Present: — Mr. Justice Ormond. 
MA U AND ANOTEER— PLAINTIFFS— 
APPELLANTS 
versus 
MG. LU GALE AND ANOTEER—DEFENDANTS— 
RESPONDENTS. 
; Civil Procedure Code (Act V of 1908); s. I1—Res 
judicata—Swit between vendor and a previous 
purchaser, when operates as res iu Venta between two 
purchasers. 
Asold acertain property first to Candthen to E. 
4 thereafter sued C for cancellation of the sale as 
void for want of consideration. It was found that 
the sale was good. E then sued ‘A and C for possession: 
Held, that the suit was not barred by res judicata 
inasmuch as at the time of the previous suit A had 
no longer any interest in the land aiid could not, 
therefore, bind E by litigation determining the title 
vf the land. MIS 
‘In order that a previous decision against a trans- 
feror be ves judicata as against the transferee, the 
_transferee’s title must havo arisen subsequent to the 
commencement of the previous suit. 


Mr. Sohan Lall, for the Appellants. 
Messrs. Maung Thin and Ginwala, for 
the Respondents. 


JUDGMENT.—The plaintiffs sued four 
defendants for possession, their title being 
that they had bought the property from the 
first two defendants, the defence of the 3rd 
and 4th defendants being that they (3rd 
and 4th defendants) had bought the 'pro- 
perty from the lst and 2nd -defendants 13 
days ‘before the alleged sale to the 
plaintiffs. Plaintiffs asserted that the 
alleged sale to the 3rd and 4th defendants 
was void for want of consideration. After 
these two alleged sales by the Ist and 
9nd defendants, the lst and 2nd defendants 
sued the 3rd and 4th defendants for 
cancellation’ of the -deed of sale to-the 
3rd and 4th defendants on the ground of 
failure of consideration. In that ‘case on 
appeal to this Court, it was found that 
there was consideration and, therefore, that 
the sale :to the 3rd and 4th defendants 
was good. ‘In this present suit, both the 
lower Courts have held that that: decision 
is res judicata as against ‘the present 
plaintiffs. But atthe time of the pre- 
vious suit, the plaintiffs in that suit, 
i.c; Ast and 2nd defendants, had no 
longer any interest in this land. They 
could not, therefore, bind the present 
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plaintiffs by litigation determining the 
title of the land. For the previous decisión 
to be re; judicata as against the plaintiffs, 
the plaintiffs’ title must have arisen sub: 
sequent to the commencement `of the pre- 
vious suit. (See. Mulla’s Civil Procedure 
Code at page 47 and the cases there cited). 

The decrees of the lower ‘Courts are 
set aside and the case is remanded 
under Order XLI, rule 23, to be determined 
on its merits. Appellants will ‘obtain a 
certificate for refund of Court-fees on this 
appeal under section 13 of the Ccurt Fees 
Act. Costs ‘of this appeal will abide the 
result. 

Decrees set aside; Case’ remanded. 


MADRAS HIGH COURT. 
Rererrep Case No. 12 or 1914. 
September 23, 1915. T s 
Present:--Mr. Justice Sadasiva Aiyar and 
Mr. Jastice Napier. 
V..RAMASWAMI IYER--PLAINTIFF.: 
"versus < 
Tue MADRAS TIMES PRINTING AND 
PUBLISHING Oo., Lrro.,—DEFESDANT. 
Presidency Small Cause Courts Act (XV of 1882), s. 
69 —Reference, contents of. i 
^A reference under section 89 of the Presidency 
Small Cause Courts Act to a High Court should 
state the facts found by the Full Bench of the 
Small Cause Court as a body with a succinct stabe- 
ment of the point of law on which they individually 
differ on those facts, and not their individual opinion 
on' the view of the facts taken by each Judge 


himself. [p. 611, col. 1.] 

Case ‘stated, under section 69 of the 
Presidency Small Cause Courts Act of 
1882, by ‘the Court of Small Canses, 
Madras, Full Bench Application No. 73 ‘of 
1914 (Suit No. 2952 of 1914). 

Mr. D. Chamier, instructed by Messrs. Ren- 
contre and Tirumalat Pillai, for the Plaintiff. 

Mr. E. R. Osborne, instructed by Messrs, 
Ring and Partrige, for the Defendant. 

JUDGMENT.- This isa reference under 
section 69 of the Presidency Small’ Cause , 
Courts Act. We regret that we cannot accept 
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it as it stands. The section requires that the 
Court shall draw up a statement of .the 
facts of the case. The reference begins 
with the words, “The facts of the case are 
as follows” but on page 33, we find that the 
Judges differ on the very important ques- 
tien whether the plaintiff did any work 
after Exhibit E. They also state that as 
regards the kind of work done the learned 
Trial Judge has found that it is not proved, 
but the Judges express no opinion on that 
point themselves. We would also note 
that the learned Judges have extracted por- 
tions of letters in their statement, thereby 
introducing evidence into the. findings. 
We must return the reference and request 
the Court to state the facts of the case as 
found by them as shortly and concisely as 
possible. We must further ask the Courts 
after having found the facts to decide on 
what questions of law they differ on those 
facts‘and give us the benefit of their indi- 
vidual opinion ‘on those facts, not on the 
view of the facts taken by each Judge 
himself, 


Reference returned, 


“MADRAS HIGH COURT. 
Seconp Civic Appear No. 30 or 1915. 
January 5, 1916. 
Present; — Justice Sir William Ayling, Kt., 

. and: Mr. Justice Napier. 
ARJUNA REDDI AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
verstS 
VENKATACHALA ASARI— DgrFENDANT— 


RESPONDENT. 

- Transfer of Property Act (IV of 1882), s, 99—Sale in 
contravention of the section not avoided— Mortgagor's 
right to redeem, whether subsists. 

' A sale of mortgaged property in contravention of 
section 99 .of the Transfer of Property ‘Act is not 
void but merely voidable, and if it is not avoided by 
proceedings in execution prior to the confirmation 
of the sale, the right of the mortgagor and those who 
represent him to redeem is absolutely extinguished, 
whether the purchaser at the sale bean outsider or 
the mortgagee bidding by leave of the Court. [p. 
612, col. 2.] 

Lal Bahadwr Singh v. Abharam Singh, 27 Ind. Cas. 
795; 13 A. L.-J. 188) 87: A, 165, followed, 
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Where in a suit for redemption of a certain mort- 
gage executed by the plaintiffs in favour of tho 
defendant, the plea was set up that there was no 


. equity of redemption left in the plaintiffs by reason 


of the defendant having purchased it in exeention 
of a decree which he had obtained against tho mort. 
gagors in a suit ona simple money bond, not arising 
out of the mortgage: 

Held, that, inasmuch as the plaintiffs had taken no 
objection to the confirmation of the sale, the present 
suit for redemption did not lie. [p. 612, col I.] ` 

Khiarajmal v. Daim, 32 C. 296 at p. 812; 2 A. L. J. 
71; 1C. L. J. 584; 7 Bom, L. R. 1; 9 C. W. N. 201; 32 
I A. 28 (P. C.) Ashutosh Sikdar v. Behari Lal 
Kritania, 35 C. 61; 11 C. W. N. 1013; 6 C. L. J. 320; 
Lal Bahadur Singh v. Abharan Singh, 27 Ind. Cas. 
795; 18 A. L. J. 188; 37 A. 165, Muthu v. Karuppan, 30 
M. 313 at p. 315; 17 M. L.J. 168; 2 M. L. T. 181, 
followed. 


Muthuraman Chetty v. Ettappasami, 22 M. 372 
at p 375; 9 M. L. J. 118; Mayan Pathuti v. 
Pakuran, 22 M. 347; 9 M. L. J. 98; Erusappa 
AMudaliar v. Commercial Land and Mortgage Bank, 
Limited, 23 M. 377; 10 M. L. J. 01; Sesha Ayyar v. 
Krishna Ayyangar, 24 M. 96; 12 M. L. J. 888; Ikkotha 
v. Chakkiamma, 27 M.428; Dharanikota Venkayya v. 
Budharazu Surayya Garu, 30 M, 302; 17 M. L. J. 
325, referred to. ; 


Second appeal against the decree of .the 
‘Court of the Subordinate Judge of North 
Arcot,in Appeal Suit No. 146 of 1918, 
preferred against that of the District Munsif, 
Sholingur, in Original Suit No. 301 of 1912. 


Mr. V. S. Govindachariar, for the Appel- 
lants. 


Mr. K. S. Ganapathi Aiyar, for the Rẹ- 
spondents, 


JUDGMENT. 


Narr, J.—This isa suit by the plaintiffs 
seeking to be allowed to redeem a mortgage 
executed by them (the lst plaintiff and his 
deceased brother) in favour of the defendant 
on payment of the mortgage money. The 
defendant ‘set up that there is no equity of 
redemption left in the plaintiffs, by reason 
of the fact that he had in a suit brought 
by him against the mortgagors not arising 
out of the mortgage obtained a money 
‘decree against the mortgagors in execution 
of which he had himself purchased the 
equity of redemption. It is admitted that 
this sale of the equity of redemption was 
in contravention .of section 99 .of the 
Transfer of Property Act, which provides 
that whatever may be the cause of action 
in a spit by the mortgagee against the 
mortgagor, the equity of redemption cannot 
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be sold without a suit having been instituted 
under section 67. 

The only question is whether the equity 
of redemption having been sold in the 
previous suit in contravention of the 
section and the wortgagors not having 
objected to the confirmation of the sale, 
they can now exercise this remedy of 
redemption. It is to be noted that in 
-seeking to redeeut they have not offered 
to pay the amount for which the equity 
of redempticn is sold. 

It is argued by the appellants that the 
question is decided by the Privy Council 
in Khiarajmal v. Daim (1) and reliance 
is placed on passages on pages 312 and 
315. We have examined that case very 
carefully and it has also been considered 
in a later caseof this Court, The passage 
relied on by the appellants does not, we 
think, support them, whereas it is clearly 
stated in the course. of their judgment 
by the Board that where the mortgagor 
has not set aside the sale he cannot 
exercise his right to redeem, vide pages, 
312, 318 and 316. It is true that this 
decision is not on section 99. Itis based 
on the equitable principle, which their 
Lordships foand applicable to India prior to 
the passing of the Transfer of Property Act, 
that a mortgagee cannot be permitted to 
sell the property of the mortgagor otherwise 
than in a mortgage suit in execution of 
a decree obtained for a sum covered by 
the mortgage, which principle may be stated 
to be founded on the doctrine “once a 
mortgage always a mortgage.” 

. It is obvious that this case differs from 
the preseut in that here the suit was not 
brought in respect of a sum due on the 
mortgage and that, therefore, the equitahle 
doctrine does not apply. But as the 
doctrine of equity has been relied on in 
subsequent cases in this Court, it is worthy 
of notice that even in a case where the 
equitable ^ doctrine does apply their 
Lordships held that the right to redeem 
had been lost. In our opinion, the decision 
' of the Privy Council is in favour of the 
' view taken by the lower Appellate Court. 
Then the learned Vakil relied on the 


(1) 32 0. 296 at p. 812; 2A. D. J. 71; 1 C. L. J. 
beari Hom: PRL YO W N 201; 82,1 Ag 23 
(P. 0). 
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decision of the Full Bench in Ashutosh 
Sikdar v. Behari Lal Kirtania (2). There 
seems to be some doubt as to whether the 
majority of the Judges came to any decision 
on this pointatall. In a later case one of 
them took the view which the appellants asks 
us to take; but the High Court of Allahabad 
in considering his judgment have expressed 
their opinion that it is inconsistent with 
the view taken by him inthe Full Bench 
case. Whether that be so or not, there is 
the very elabora'e judgment of Mr. Justice 
Mookerjee in the Full Bench case where 
he sets out the different views which can 
possibly be taken on this point, and if 
the judgment of the Full Bench has 
decided this point in favour of the 
contention of the respondent, then Mr. 
Mookerjee’s judgment must ‘be taken to 
support that view. The decision of the 
Allahabad Fall Bench referred to is Lal 
Bahadur Singh v. Abharan Singh (4). There 
their Lordships considered all the cases 
including the decision of the Privy Council, 
the decision of the Full Bench of the 
Calcutta High Court and the decisions of 
they take the view not 
only that the sale in contravention of section 
99 is not void, which view is acquiesced in by 
all the Courts, but that being merely voidable, 
if itis not avoided by proceedings in execution 
prior to the confirmation of the sale, the 
right of the mortgagor and those who 
represent . him to redeem is absolu:ely 
extinguished, whether the purchaser at the 
sale be an outsider or the mortgagee bidding 
by leave c£ the Court, There is no question 
that this decision is strongly in favour of 
the respondent. But our attention has been 
drawn to a number of decisions of this 
Court, some of which are not very easy to 
reconcile and we are asked to follow the 
decision in Muthu v. Karuppan (4) which the 
appellants rely on as supporting their con- 
tention. The first decision is that in 
Muthuraman Chetty v. Ettappasami ‘5), 
Speaking for myself, I do not think that 
it decides this question although the view 
has been taken in later case that it does. 


(2) 85 C. 61; 11 C. W, N. 1011; 6 C. L. J. 320; 

(3) z7 Ind. Cas 7.5; 13 A. L. J. 188; 37 A. 165. 

(4) 80 M. 313 at p. 315; 17 M. L. J. 163; 2 M. L T. 
161. 

(b) 22 M. 372 at p. 876; 9 M. L. J. 118, 
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The next case is Mayan Pathuti v. Pakuran 
(6), and this admittedly leaves the question 
open. The third case is Hiusappu Muda- 
liar v. Commercial and Land Mortgage Bank, 
Inmited ‘71, which was dissented from in 
Sesha Ayyar v. Krishna Ayyangar :8 , and 
in Jkkotha v. Chakktamma :19;.. We have 
examined these cases very carefully and we 
eannot find ihat they decide anything 
whieh will assist us in the decision of this 
ease. Doubts have arisen as to whether there 
is any difference between the case ‘where 
the mortgagee purchases the property at the 
execution sale and the case wheré it is 
purchased by a stranger. We do not think 
that this question arises bere, but we 
feel some little difficulty in appreciating the 
foundation of the difference, in that the secticn, 
which we have to construe and apply, says 
nothing about the purchaser atthe Court 
sale but provides that the actual sale is 
ilegal, and the equitable distinctions applic- 
able io those different cases seem to us 
no matters for consideration here. 
then have two decisions, Mush v. Karappan 
(4) and JDharanikota: Venkayyu v. Bud- 
harazu Surayya Garu (10. It isa little 
difficult to reconcile those two cases because 
it seems tous, on the examination of the 
' facts in the cases, that the judgments ir both 
do not correctly represent the 
facts and tha! the ground of distinc- 
tion taken in Dharanikota Venkayya v. Bud- 
harazu Surayya Garu(.0) does not really 
arise. But the caseon page 262 lays down 
definitely that where there has been no 
objection to confirmation, there is no power 
to redeem, and what is more important is 
that the learned Judges follow’ and rely on 
the decision of the Privy Council in 
Khiarajmal v. Diam (1). Im this state of 
the authorities, it’ seems tu us that we 
should follow the decision in Dharanikota 
Venkayya v. Budhaiazu Surayya Garu (10), 
strengthened as it is by the decision of the 
Full Bench in Lal Batudur Singh v. Abharan 
Singh (3) in preference to dicta which are to 
be found in other cases of this Cours. 


(6) 22 M. 347; 9 M. L. J. 98. 
(7) 23 M. 877;.0 M. L. J. 91. 
t5) 24 M. 96; 12 M. L. J. 383. 
(9) 27 M. 428, 


' +10) 80-M. :62; 17 M, L. J, 825, 
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‘The appeal, therefore, will be dismissel 
with costs. 
AYL!NG, J.— I agree. 
Appeal dismissed, 


ALLAHABAD HIGH. COURT. 
Civin MISCELLANEOUS APPEAL NO. 452 
oF 1915. 
January 22, 1916. | 
Present; —Mr. Justice Walsh. 
Musammat SUBBA—Appticant 
versus 
Haji MAQBOOL HUSSAIN AND OTHER3— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s, 24— Appli- 
cation for tiansfer— Plaintiff, right of, to choose his own 
Court—Jurisdiction—Principle—Applicant, right o*, 
to be heard first. 

A plaintiff has the right to chocse his own Court 
for hs own suit and in cases of disputes about pro- 
perty the Court where the property is situated is 
prima Jacie the better Court. [p. 614, col. 1.] 

In determining whether a suit should be trans- 
ferred from one jurisdiction to another the rule 
of equity, justice and good conscience should be 
followed and an applicant for transfer must bo 
insisted upon making. out a strong case of the 
“balance of convenience". [p 614, col, 1.] 

- Tula Ram yv Harjiwan Das, 5 A. 69; A. W. N. 
(1882) 164, followed. 

Where on an application for transfer of ‘a suit no 
order other than a notice to the respondent entitling 
them to appear and tobehe rd has been made, the bur- 
den is on the applicant to show sufficient ground why 
the Court should grant the application aud, therefore, 
he has tho right to begin. — [p. 614, col. 2.] 

Applieation for trnnsfer of a suit. 

Mr. E. L. Banerji, for the Applicant, 

Mr. Abdul Raoof, for the Opposite Parties. 

JUDGMENT.— This is ‘a very simple 
matter. Itis an application to transfer a 
suit from the Court at Aligarh to the Court 
at Bareilly, where another suit has already 
been brought by the applicant against the 
respondent to this application. Substantially 
it is not denied that the issues to be determin- 
ed in both the suits are the same. I will 
assume that the bulk of the property which 
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i&' in dispute is within the jurisdiction of the 
Court at Aligarh where the respondent to 
this application has brought his suit. But 
ina pedigree case where oral evidence is 
chiefly necessary, I do not think this matters 
much. I fully recognise that the general 
rule is thatthe plaintiff has the right to 
choose his own Court for his own suit, and that 
in cases of disputes about property the Court 
where the property is situated is prima facie 
the better Court. But in this case no 
injustice can be done to the plaintiff himself 
by the transfer of his suit to Bareilly. In 
any case he will have to appear as defendant 
to tbe suit which has been brought in 
Bareilly. The plaintiff is, and will continue 
to be, dominus litis, and I have done nothing 
to deprive him of that right. The ground 
upon which the present application is based, 
is that the balance of convenience and of 
justice is in favour of the applicant. There 
isa strong affidavit on behalf of the appli- 
cant showing that almost all the witnesses 
are common to both suits and are in Bareilly, 
where the parties to the suit are also resi- 
dents. Taking in favour of the respondent 
that thatsffidavit applies to the applicant's 
own witnesses it is uncontradicted on behalf 
of the plaintiff. The plaintiff shows no 
special reason against depriving him of 
Aligarh Court otherwise than insisting upon 
his ordinary right. Thereis no affidavit 
before meon his side showing what the 
convenience to him is in respect of Aligarh 
Court. It is obviously more expensive and, 
therefore, more inconvenient to take witnesses 
200 miles than to have the suit tried where 
the bulk of the witnesses live. There is, in 
my opinion, a danger of injustice where the 
necessity of taking them so far arises. It 
may happen that from inconvenience or other 
causes the witzesses who could attend 
Bareilly Court could not attend Aligarh 
Court. The invariable practice in England 
in the absence of anything. to the contrary is 
to follow the rule of equity, justice, and good 
conscience, namely, to insist upon the appli- 
cant making outa strong case of the "balance 
of convesience". I find that that rule has 
already been recognised as the real test by a 
decision -of this Court in Tula Ram v. Har- 
jiwan Das (1). I think the applicant in this 
case satisfies it. J, therefore, make-the order 


(1) 5 A. 60; A. W, N. (1882) 164, 
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as prayed with costs which I estimate at 
Rs. 32. 

The question has been raised before me 
as to which of two parties is entitled to be 
heard first upon an application. The applica- 
tion is fora transfer ofa suit from one 
Court to another. By an order of Mr. 
Justice Tudball made on the 30th of October 
1915, notice was ordered to issue to the 
respondents to the application to show cause 
why anorder should not be made against 
them, for transfer as prayed. In that notice 
they were informed that the application 
would ‘be taken ea parte unless they showed 
cause. In my view no order has yet been 
made on the application other than a notice 
to the respondents entitling them to appear 
and to be heard. The burdenis upon the 
applicant to show sufficient ground why the 
Court should grant the application. Under 
these circumstances the applicant has the 
right to begin. 

Application allowed. 


CALCUTTA HIGH COURT. p 
APPEAL FROM APPELLATE Deores No. 3627 
or 1913. 

January 11, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 
ABDUL HAMID AND oTRERS-—DEFENDANTS 
— APPELLANTS 
: versus 
UDOY CHANDRA ACHARJEE AND OTHERS 
—PLAINTIFFS— RESPONDENTS. _ 
Bengal Tenancy Act (VIII of 1885), s. 49, cl. (6) — 
Notice—Transferees of non-transferable under-raiyati 
holding—.Ejectment—Landlord, right of, to eject, 
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The landlord of a. non-transferable under-raiyati 
‘holding, who after. being aware of its transfer- (by 
‘exchange) continues to receive rent from the trans- 
ferees in the name of the original unter-reiyat, can- 
‘noteject them without notics. undor-clanse (6) of 
section 49 of the.Bengal Tenancy Act. [p. 616, col. 1.] 


“Second appeal against the decree of the 
‘Stb-Jndge, Mymensingh, dated the 10th 
July 1913, reversing that of the Addi- 
tional Munsif, Iswargunj, dated the 2nd July 
` 1912: 

...FAOTS.—The plaintiff brought a suit 
for the ejectment of the defendants on the 
allegation that the land'in suit appertained 
to, the plaintiff's jote: and he let it out to 
.one Zamir in 1303 B. S. for eight years from 
1303 to l3llasan under-razyat; that Zamir 
‘continued to hold it till 1817 B. S., when 
‘he. executed a registered istafunama (sur- 
render) in favour of the plaintiff, but the 
plaintiff on attempting to take possession of 
the land in „suit was resisted by the defen- 
dants, who claimed title by virtue of 
-a transfer made in their favour by Zamir. 

The defence was that Zamir was the 
benamidar for the defendants and that the 
defendants by their long possession of the 
land had acquired occupancy rights and could 
"not be ejected. 


_, TheCourt of first instance found that thede- 

fendants’ case that Zamir was their benamidar 
~ was false but that the defendants had got 
the land in suit in exchange for some land 
.of theirs from Zamir and had heen in 
possession since 1304 B. S., and relying upon 
the case reported as Raktoo Singh v. .Sudhram 
Ahir (1) held that the plaintiffs suit, for 
khas possession was barred, as limitation 
began.to run against him from the date of 
the exchange in 1804 B. S., when the defend- 
ants.ent red into possession by virtue of 
the exchange., The plaintiff appealed and 


the lower Appellate Court, relying upon the 


gages, reported as Kishwar Nath Sahi Dev 
.y. Kali Sankar Sahat (2) and Judu Nath Belel 
v. Raj Narain Mukherjee (3), held that limita- 
tion did not begin to run until the under-razyaté 
to Zamir came toanend in 1311, so the suit 
was not barred by limitation. Against this 
decision this second appeal was preferred. 


(1).8 C. L. J. 557. 
(2) 10 C. W. N. 343. 
(3) 19 Ind. Oas: 884; 17 C, W. N. 459, 
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Babu Kumar-Sanka Roy, forthe Appellants. 
—The case of Kishwar Nath Sahi Dev v. Kali 
Sankar Sahat (2) is in the defendants’ favour. 
By the exchange in 1304, the under-razyati 
came to an end. An exchange is a transfer, 
the under-raiyat has noright to transfer the 
land even: by way- of exchange. When he 
made over the land to the. defendants, he 
abandoned his interest. The landlords, 
knowing of this, did not take any steps 
to recover khas possession of the lands 
which remained in the possession of the 
defendants for more than 12-years. So the 
plaintiff-landlord’s suit for. khas possession 
is barred. 

In Jadu Nath Belel v. Raj Narain. Mukher- 
jee (3) this point was not gone into. The 
case in Roktoo Singh v. Sudhram Ahir (1) 
has been misconstrued by-th2 lower Appellate 
Court. Referred to Icharan Singh v. Nilmoney 
Balider- (4), . 

Mr. A. K. Fazl-ul Haq, for the Respond- 
ents.— Under. section 49, Bengal Tenancy 
Act, the plaintiff was entitled to khas 
possession only on the expiry of the sub- 
léase. This sub-lease continued up to 1311 
B. S., and, therefore, the suit was not barred 
by limitation. The defendants could not 
claim any right by adverse possession: they 
were all along paying rent as mavfardars of 
Zamir, they never set up their own right 
as an under-ratyat; nor did they set up any 
absolute right to the land. They, by their 
conduct all along, admitted that the sub- 
lease of Zamir was subsisting and they were 
holding it as the sub-lease of Zamir, in whose 
name they paid the rent for so many years 
and got receipts for the rerit. 


"Adverse possession, if any, could only be 
set up by the defendants from thedate of 
Zamir’s fstafanama or the expiry of the term 


of the sub-lease in 1311 B.S. 


Babu Kumar Sanka Roy, in reply.—Pay- 
ment of rent as marfardar. does not preclude 
a person from pleading adverse possession, 
vide Probhabatt Dasiv. Taibalurinessa Choudhu- 
rani (5). Theunder-razyat? being non-trans- 
ferable, as soon as the exchange took place, 
the under-ratyuti of Zamir came to,an end. 


(4) 7 C. L, J. 499; 12 0. W. N. 636; 35 C. 470. 
(5) 20 Ind. Cas. 664; 17 C. W. N, 1088; 19. C. L. J, 
62. 


olG ‘ 
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GEZHIMAL Y, MANAGER INCUMBERED ESTATES IN SIND. 


JUDGMENT.—The plaintiff isan occu- 
pancy raiyat. One Zamir Khan wasan under- 
raiyat under him under a lease of 13,3, which 
was to last up to 1311. It appears that in 
‘or about 1304 Zamir exchanged the land 
_of his sub-razyatz holding with the defendants 
nnd put them in possession. Lt has been 
-found that the plaintiff .was aware of 
this. The plaintiff nevertheless continued 
.receiving rent of this holding in the name 
of Zamir. It was admitted in the case 
that such a sub-raiyati holding is not trans- 
ferable without the consent of the raiyat- 
landlord. The exchange was evidently a 
transfer and the conduct of the parties 
seems to show that the plaintiff did not 

‘treat the exchange as working forfeiture of 
the rights of Zamir. He, therefore, accepted 
the exchange as one that was valid and if 


he did so he accepted the defendants-appel- | 


lants as his tenants. Having done so, the 
plaintiff cannot treat‘ the defendants as 
trespassers and eject then without notice 
under clause (6), section 49, of the Bengal 
Tenancy Act. As ‘the cause of action upon 
which’ the plaintiff came to Court, 
was that he had received an ¢stafanamah 
from his tenant, Zamir, in 1817 and was 
thereby empowered to take khas possession, 
has failed and as the facts show that 
he had accepted the defendants as his sub- 
natyats by theexchange, the suit for ejectment 
must fail. 

The appeal is, 
costs. 


therefore, deereed with 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Frrst Civic Appaat No. 1 or 1914. 
August 19, 1915. 
Present;—hMr. Pratt, J. C., and Mr. Crouch, 

| A. J. C. 
GEHIMAL AND ANOoTHER—PLAINTIFES— 
APPELLANTS 
R i versus 

Tak MANAGER, INCUMBERED 

ESTATES IN SIND — DEFENDANT— 
RESPONDENT 

‘Bind Encumbered Estates Act (Bom. Act XX of 1896), 


s, 3R—Manager, if a Revenue Officer — Finality of orders 
—Bombay Revenue Jurisdiction Act (Bom. Act X of 
1876), s. '1—Limitation Act (IX of 1908), s. 14—Good 
faith, evidence of. 

The Sind Encumbered Estates Act does not confer 
finality on any of the orders made by the Manager 
of the Encumbered Estates. [p. 616, col. 2.] 

‘The Manager, Encumbered Estates i in Sind, is not a 
Revenue Officer as defined in the Revenue Juris- 
diction Act (Bom. Act X of 1876). [p. 616, col. 2; 
p. 617, col. *.] 

There is no hard and fast rule as to what amounts 
to the good faith required by section 14 of the 
Limitation Act. It is a matter to be decided on the 
facts of each case. [p. 617, col. 2.] 

Ma: ghanmal v. Fernandez, 18 Ind. Cas. 260; 5 S. 
L. R. 181; Fundumal v. Mahomed. Sharif, 4 Ind. Cas. 
1156; 3 S. L. R. 175; Abdul Wahid Vv. Manager, 
Encumbered Estates 19 Ind. Cas. 838; 6 8. L. R. 250, 
referred to. 

Mr. Motiram Ramchand, for the Appellants. 
Mr. E, Raymond (Government Pleader), for 


the Respondent. 
JUDGMENT. 

Pratt, J.C. The appellant, who is the: 
lessee of lands nnder management by the 
Manager, Incumbered Estates, Sind, sued 
for an injunction to restrain the Manager 


from selling his land to enforce a recovery 


of arrears’ of rent 

The lower Court dismissed the suit on 
three grounds, (1) that the Manager's order 
was final(2) that the plaintiff should have 
appealed to the Commissioner in Sind and , 
(3) that the suit is time-barred. 

The first ground is clearly unsustainable, ` 
The Sind Encumbered Estates Act does 
not confer finality on any of the orders 
made by the Manager. Section 838 which 
the Assistant Judge quotes refers only to 
suits against the Manager personally and 
gives him a protection similar to that 
given to Judicial Officers by section 1 of 
Act XVIII of 1850 or to Police Officers 
by section €0 of Bombay Act IV of 1890. 
It may be remarked that the lower Courts 


“conclusion that the Manager’s order is final, 


is altogether inconsistent with its finding 
that Article 14 applies to the suit. For 
if the Manager’s order were final, no suit 
would lie to set it aside and Article 14 
could notbe applied. ] 

Next, the lower Court says that the 
appellant should have exhausted his right 
of revenue appeal, and this would be so 
if section 11 of the Revenue Jurisdiction 
Act (X of 1876) applied. But the Manager, 
Incumbered Estates, Sind, is not a Revenue 
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Officer as defined in that Act, for he is 
not employed in the business of the estima- 
tion of land revenue payable to Government. 
He manages private estates and has for that 
purpose certain of the powers of a 
Collector of land revenue, but that does 
not make him a Revenue Officer as that 
` term is defined in section 3 of vhe Revenue 
Jurisdiction Act.” 

Lastly, there is the point of limitation 
and ‘I think the lower Court was rightin 
applying Article l4. The plaint states that 
the Manager attached the land of the 
plaintiff and the suit is to set aside that 
act. Mr. Motiram argues in appeal that 
there was no attachment. But there has 
been a proclamation of a sale and an order 
for sale must have preceded the proclamation. 
The memorandum of appeal admits this. The 
suit is for an injunction to the Manager 
forbidding tpe sale. This is tantamount 
to a request to the Court to set aside the 
Manager's order of.sale. It is said that 
the "Manager's order. is a «nullity because 
some of the arrears accrued due prior to 
the date when theland went under manage- 
ment. But section 10 gives the Manager 
power to recover ‘rents due in respect of 
the property under management" and is 
not limited to rents accruing due subsequent 
to the date of the management. But 
even if the Manager were usiug his power 
under that section to recover debts to which 
the section did not apply, his order would 
not be a nullity. He would be violating 
the conditions on which the power to make 
the order is conferred upon him by the 
Legislature, and that would be a ground 
for setting aside the order. But the order 
is one which he is empowered to pass 
and one which must ‘be obeyed until set 
aside. The order was made on or before 
the -2lst June 1911, +nd the suit was 
tiled on the 3th December 1912, more 
than a year later. The appellant claims 
exclusion under section 14 of the Limitation 
Act for the period from 22nd July 1911 
to lsth October 19:2, when he was 
prosecuting this same suit. in proceedings 
which failed because he had not given the 
Manager the notice required by section 
80 of the Civil Procedure Code. Such 
omission was held by Faweett, A. J. O., in 


Manghanmal v. Fernandez (1) to be evidence 
(1) 183 Ind. Cas. 260; 6 S. L, R. 181 
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of want of due care and attention. But there 
Is no hard and fast rule as to what amounts 
to the good faith required by section 14 of 
the Limitation Act. It isa matter to be 
decided on the facts of each case. There was 
unquestionably a doubt as to the necessity 
for notice in injunction suits. The appellant 
omitted to give notice, evidently rélying upon 
the decision in Fundwnal y. Mahomea Sharif 
12) that ‘notice is not required ina suit for 
an injunction to restraina future act. The 
Manager has not sold hisdand and he may 
have thought that the suit to restrain the 
future sale might be filed without- notice. 
Fundumal’s case (2) was wirtually overrul- 
ed by the ease of Abdul -Wahid v. 
Munager, Encumbered Estates (3). That 
case was decided on the 3rd October 1913 and 
it was evidently in deference to that 
decision that appellants withdrew their suit. 
It seems to me that the former suit has been 
prosecuted with due diligence and in good 
faith and that appellants are entitled to the 
exclusion they claim. 

I would, therefore, reverse the decree of the 
lower Court and remand the suit for trial on 
the merits after re-admitting the suit to the 
register under Order XLI, rule 23. Costs to 
be costs in the cause. 

Croucu, A. J. U.—I conenr. 


Decree reversed, 
(2) 4 Ind. Cas. 1156; 3 S. L. R. 176. 
(3) 19 Ind. Cas. 838; 6 S.L. R. 250. 


ALLAHABAD HIGH. COURT. 
LETTERS Patent Apvpeat No. 66 or 1915. 
Jannary 22, 1916, 
Present:—Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Rafique. 
DRAGWANT AND OTHERS — DEFENDANTS — 
APPELLANTS 
versus 
ARJUN AND ANOTHER—PLAINTIFFS— 

RESPONDENTS. 

Agra Tenancy Act (II of 1901), 8. 164—Suit for 

profits- - Defendant not realizing in excess of his share, 

liability of. 
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‘The different co-sharers in a village worein possession 

of ‘separate specific plots of sir and khudkasht land 
under certain private arrangement. One of the co- 
sharers sold his share to the plaintiff. The plaintiff 
failed to recover possession of cortain plots from his 
vendor or to geb rent assessed on the same. He sued 
to make good his loss out of the profits raised by 
the other co-sharers in the village: 


" Held, that the plaintiff was not entitled to succeed 
as he had not proved that the defendants had 
realized anything in excess of.their share of profits. 
Fp: 619, col. 1.] 


` Letters Patent appeal against the decision 


of Mr. Justice Piggott, dated 23rd of April 
1915, in Second Appenl No. 248 of 1918. 


: The Hon'ble Mr. Gokul Prasad, for the 
Appellants. 


' Mr. Mohan Lal Sandal, for the Respondents. 


| JUDGMENT.— This appeal arises out of 
a suit brought by two persons, who allege 
themselves to be co-sharers, against the other 
eo-sharers for profits for three years. 
It appears that the different co-sharers 
are recorded as the owners of certain shares. 


Sardar Singh and Musammat Hardei, the | 


vendors of the plaintiffs, were recorded in 
respect of a one-fourth share and it is in 
respect of this share that they bring the 
present suit. Itappears also that the different 
co-sharers were in possession of specific plots. 
There was some khalsa land in the hands of 
tenants but by an arrangement between the 
co-sharers two of the co-sharers, namely, Jugla 
and , Bhagwant officiated as lambardars, 
collected the rent of the khalsa, paid the Gov- 
ernment revenue and villageexpensesand kept 
the balance themselves to make up their share 
in the profits of the mahal. The khalsa was 
very much smaller than the land in the hands 
ofthe different co-sharers. Whether this 
arrangement was a permanent arrangement 
or an arrangement which depended upon the 
continued acquiescence of the co-sharers bas 
not*been decided in thepresentsuit. The posi- 
tion was practically that the specific land 
in the: separate possession of the different 
co-sharerg represented at least for the time 
their shares. The plaintiffs! vendors were in 
“possession of some land whick was admittedly 
sir. They were also in possession of some 
Khudkasht which, having regard to the 
length of time that they had separately 
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cultivated, stood on the same basis as sir, 
They were also in possession of some further 
land which did not come under .the 
definition of sir. After the sale, the 
plaintiffs took steps to have their vendors 
assessed with rent in respect of the sir and 
succeeded in so doing. They neglected to 
have rent assessed upon that portion of the 
khudkasht which came under the definition 
of sir. They took no steps to recover 
possession of the remaining portion of the 
khudkasht, with the result that their vendors 
remained in possession paying rent to no one. 
The learned District Judge held thatthe 
plaintiffs had failed to prove that the 
defendants had recoveredany profits in excess 
of their share and consequently dismissed the 
plaintiffs’ suit. It is admitted here that if 
in this mahal each co-sharer including the 
vendors of the plaintiffs were entitled to 
certain specific plots as their share in the 
mahal, the plaintiffs’ suit must fail, because 
the plaintiffs could be in no better right 
than their vendors and all that they could get 
would be the same profits as their vendors 
got, subject of course to the provisions of the 
Tenancy Act which provide for a proprietor 
becoming ex-proprietary tenant of sir. If in 
the present case the profits of the land which 
the plaintiffs’ vendors remained in possession 
of without paymentof rent is entirely left outof 
count, the plaintiffshave undoubtedly failed to 
prove that the defendants gotprofitsin excess 
of theirshare. If on the other hand the loss 
that has been sustained in whole or in part by 
reason of the plaintiffs’ vendors remaining 
in possession paying no rent is to be deemed 
a loss falling on the: general body of the 
co-sharers, then no doubt the other co-sharers 
did receive more profits than the plaintiffs. 
The learned Judge of this Court considered 
that had the plaintiffs attempted to get 
possession of the land in the. possession of 
their vendors after the sale, they would have 
failed not only with regard to the land 
which came under the definition of sir but 
also in respect of all the rest of the land, 
and for this reason he has partly decreed 
the plaintiffs) claim. In our opinion it is 
clearly proved (if not admitted) that at 
ihe time of the sale to the plaintiffs, an 
arrangement existed by which the different 
co-sharers were entitled to possession of specific 
plots as representing their shares, Under 
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the circumstances of the ‘present case we 
consider that the khalsa may be disregarded. 
Assuming that this arrangement was not of a 
permanent character, it ought to be deemed 
. to continue until such time as one or more 
of the co-sharers, by clear notice, intimated 
to the other co-sharers that the arrangement 
should cease.. It is not pretended that this was 
done. The co-sharers other than the plaintiffs 
shall continue in separate possession of specific 
. lend. We do not agree with the view taken 

by the learned Judge of this Courtthat if the 
plaintiffs had brought a suit for possession 
against their vendors, they would have 
failed in respect of the land which did not 
come within the definition of sir. In our 
opinion had they brought a suit for possession 
in' respect’ of that land, their vendors would 


have had no: answer whatever. In this 
connection we must refer again to the 
arrangemet which existed between the 


co-sharers as to separate possession of 
specific land. The case of Debi Pershad v. 
: Bhagwan Din (1) was referred to on 
behalf of the respondents. In that case, no 
doubt, it was held that the ex-proprietary 
tenant was tenant of all the co-sharers, but 
it doés not appear that the co-sharers were 
in’ possession of specific land as their shares 
either as a permanent division of the mahal 
or as a temporary arrangement between the 
co-sharers. In our opinion under the cir- 
cumstances of the present case the other 
¢o-sharers cannot be expected to bear the 
loss which has been occasioned partly by 
the failure of the plaintiffs to get rent 
assessed and partly by their allowing their 
vendors to remain in possession of land, 
possession of which they were not entitled 
to hold. 

We allow the appeal, set aside the decree 
of the learned Judge of this Court, and 
restore the decree of the lower Appellate 
Court with -costs in all Courts including 
in this Court fees on the higher scale. 


Appeal allowed. 


_ (1) 16 Ind. Cas. 399; 10 A. L. J. 437; 35 A. 27. 
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PUNJAB’ CHIEF COURT. 
First CwIL Appear No. 1732 or 1915. 
January 2, 1916. 

. Present: —Mr. Justice Rattigan. 
GAPPA MAL MANGAL RAM AND OTHERS' 
—PLAINTIFFS— À PPELLANTS 
versus 
PIARA LAL AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VIT,. r. 14 
— Document relied upon in possession of third party — 
Plaintiff, whether may produce it in course of trial — 
Refusal to take a particular oath, effect of — Proceduie— 
Practice. g 

As a rule all documents that a plaintiff seeks to 
rely on should be produced at the opening of the 
suit. But adocument which is in the possession of 
a third party and is called for in order to rebut a-plea 
raised by the defendant may be prodnced in the 
course of the trial. [p. 621, col. 2. 

A mere refusal on the part of a party toa suit to 
take a particular oath is not a sufficient ground for 
deciding an issue against him. [p: 622, col. 1:] 

Chintaman Bhat v. Shrinivas_ Bhat, 22 B. 680, 
followed. 


First appeal from the decree of the Dis: 
trict Judge, Simla, dated the 20th December 
1913, dismissing claim. 


Bakhshi Tek Ohand, for the Appellants. 
Pir Taj-ud-dín, for the Respondents. 


JUDGMENT.—This is a first appeal from 
the decree of the District Judge, Simla, 
dated 20th December 1913, dismissing plaint- 
iffs’ claim to recover the sum of Rs, 
3,373-8-3 as compensation for damages and 
loss sustained by reason of defendants’ 
breach of contract. The appeal was origi- 
nally preferred to the Divisional Judge of 
Ambala, but the memorandum of appeal 
was returned to the appellant for present- 
ation to this Court upon the authority’ of 


due" v. Sutlej Flour Mills, Ferozepore 
1). 


The facts are sufficiently stated in the 
judgment under appeal. The District Judge 
dismissed plaintiff’s suit on the ground that it 
was the plaintiff himself and not the defendant 
who was responsible for the breach of the 
contract, and that the parties had in point 
of fact “squared their accounts” by “a settle- 
ment arrived at subsequently between them. 


(1).27 Ind. Cas, 625; 42 P.L. R. 1915; 25 P. W, 
R. 1915; 30 P. R. 1915. 
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At the same time, the learned Judge found 
on issues 3 and 4, that plaintiff’s accounts as 
to the sums advanced by him to defendant 
and paid to other contractors who completed 
the work must be accepted as correct. This 
Jatter finding has not been challenged by 
defendant and no cross-cbjections as to it 
have been filed in this Court. 


The only questions then before me for 
determination are (1) whether it was plaint- 
iff or defendant who was responsible for 
the non-completion of the contract under- 
taken by defeudant, and (2) whether the 
parties settled their differences by au ami- 
cable arrangement before suit. 


As regards the first point, I find it im- 
possible to accept the conclusions of the 
District Judge and the grounds upon which 
those conclusions are based. The plaintiff 
has adduced evidence to prove that after 
the lapse of some six weeks, the defendant had 
had the timber conveyed to a distance of 
only about li or lj mile, and astime was 
obviously of the essence of ihe contract, 
plaintiff's contention is that under the terms 
of his agreement he was fully justified in 
putting an end to the contract with defend- 
ant and making it over to another contractor. 
This evidence was given by witnesses who 
reside in a Native State and as it would have 
been difficult, if not indeed practically im- 
possible, to secure the attendance of these 
witnesses in Court, their examination and 
cross-examination were taken by means of 
interrogatories. So far asl can see from 
the record before me, no objections were raised 
by defendant to the adoption of this _ pro- 
cedure. The learned Judge has disbelieved 
the evidence of these witnesses, but the only 
ground given by him for refusing to accept 
their statemenis seems to be that they with 
a parrot-like insistence asserted that the 
sleepers were carried from one to ty or lg 
miles" and that they in almost the same 
language tell exactly the same story". With 
every respect to the learned Judge, I fail to 
see how, if they were telling the truth, they 
could have done otherwise. Hach of them 
was puf the same questions, the interro- 
gatories addressed to each being in exactly 
the same terms. To those questions each 
witness replied in brief and in the circum- 
stances their answers must nécessarily (if 
truthful) have been very similat, i 
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The District Judge further discounts this 
evidence beeause two of the witnesses, Mansa 
and Piaru, had nothing todo with the con- 
tract between plaintiff and defendant, and 
had no personal knowledge of defendant and 
his affairs, and he adds "it is dificult to 
understand how they came by any first-hand 
knowledge.” He has, however, completely 
overlooked the important part of their evi- 
dence, which they give as of their own 
knowledge, and that is that the timber was 
carried only abouta mile or a mile anda 
quarter by defendant's men. The facts that 


. they did not know defendant and that they 


had no concern in the contract are quite 
irrelevant, and in no way affect the value 
of their statements as to the latter point. 

The District Judge prefers to believe the 
evidence of the witness, Phanku (P. W. No. 1). 
This man was,no doubt, called as a witness by 
plaintiff, but it is obvious from” his evidence 
that he is hostile to the latter and has endea- 
voured to assist defendant as far as he could. 
On his own showing, he is a man whose word 
cannot be accepted without corroboration. He 
admittedly tried to defraud his own master 
(the defendant) in order to benefit himself, 
and contrived to get the contract transferred 
from his master to himself. On the other 
hand, there is nothing on the record to 
justify the rejection of the evidence given on 
interrogatories by the Mandi witnesses who 
have apparently no connection with plaintiff 
or any motive to perjure themselves on his 
behalf. 


Furthermore, the probabilities of the case 
are entirely in plaintiff's favour. He had 
given this contract to defendant, and there 
is no suggestion that he did not really desire 
its performance within the time stipulated. 
Why then should he have wantonly pre- 
vented defendant from carrying it out, if in 
point of fact defendant was doing all that 
could in reason be expected of him and 
was actively engaged in performing his du- 
ties under the contract ? When the contract 
was transferred to Lalu, plaintiff had to 
agree to pay higher rates and the District 
Judge has found that those rates were duly 
paid. But if so, what had plaintiff to gain 
by wrongfully and withont cause taking 
the coutract out of defendant’s hands? The 
learned Judge has overlo.ked this very 
important aspect of the case, 
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I find, therefore, that defendant had been 
so remiss in the performance of the con- 
tract that the plaintiff was, under the terms 
of his contract, justified in putting an end 
to it and transferring the contract partly 
to Lalu on the 3lst October 1909 and 
partly to Phanku on the 9th January 1910. 


The next question is whether plaintiff 
and defendant settled their accounts prior 
to: suit. In his written statement defendant 
alleges’ that in January 1910 he objected 
to plaintiff's action in breaking the contract 
with him and transferring it to Lalu and 
Phanku; that plaintiff and defendant both 
then claimed to be entitled to damages, 
and that in the end it was decided between 
them that their accounts should be regarded 
as “squared” and that neither party should 
be held liablé to pay anything to the other. 
This, however, is not the story told in evi- 
dence Phanku and defendant both assert 
that at tke time of the alleged settlement 
a sum of Rs. 632 was found due to plaint- 
iff and that this sum was subsequently 
paid to plaintiff, defendant paying Rs. 400 
and plaintiff agreeing to accept Rs. 232 
from one Puran. This is in itself a some- 
what serious discrepancy and it has unfor- 
tunately escaped the notice of the District 
Judge. There is, however, an even more 
important piece of evidence which tells 
strongly against the defendant's plea and 
that is the entry in tbe book produred by 
the witness, Channan Mal (P. W. No.2) 
(Exhibit P37). According to this entry, 
accounts between plaintiff and  defend- 
ant in connection with the contract now 
in question were to be settled within one 
and a half months from the date of the entry 
(Ze. the 30th August lüle). This entry 
‘is admittedly signed by defendant, but the 
latter alleges that he did not know at the 
time that the entry related to anything 
more than the settlement of his accounts 
with another partnership in which plaintiff 
was jointly interested with Channan Mal and 
others. 


The District Judge has refused to admit 
this document (Exhibit P37) into evidence 
on the ground that it was produced at a 
late stage cf the case. As a matter of 
fact it was produced by Channan Mal on 
the very first day on which ovidence was 
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taken in the suit, and as it was in posses- 
sion of that witness it is difficult to see 
how it could have been produced earlier. 
It was not a document originally relied 
upon by plaintiff and it was tendered in evi- 
dence in order to meet defendant’s plea that 
accounts had been squared in January 1910. 
The learned Judge observes, in dealing with 
this part of the case, that “the principle 
governing the rules relating to documents 
is that parties should at the opening of 
the suié produce all documents relied upon, 
so that no documents might be manufac- 
tured to suit the case of either party. 
Plaintiff, however, may produce additional 
documentary evidence after the defence has 
been disclosed, provided the defence raises 
new points." This summary of the law 
does not very accurately represent the pro- 
visions of Order VIT, rule 14, clauses (1) and 
(2), and I confess I am at a loss to un- 
derstand how plaintiff could have produced 
this document, which was in the possession 
of a third party and was called for in 
order to rebut a plea, raised by defendant, 
earlier than he did. Iaccordingly hold that 
the document (Exhibit P 37)' was admissible 
in evidence and was wrongly rejected by 
ihe lower Court. 

The learned Judge was further of opinion 
that the entry was “not free from suspi- 
cion,” and this not on the:ground that the 
words appeared to have beth interpolated 
since the original entry was attested by 
defendant, but because it was unusual to find 
an entry which directly related to one contract 
between A, B, O and D containing words 
which dealt with another separate contract 
between A and D alone. Here again I am 
compelled to differ from the learned Judge, 
as I can see nothing extraordinary in the 
addition. A has two contracts with D. One 
of these contracts (in which B and O are 
jointly interested with him) is being settled, 
but he by way of precaution adds the words 
that this settlement has nothing to do with 
the contract which was made between him 
and D alone and which has still to bé settled. 
In my opinion this, sofar from being unusual, 
would be a very ordinary course for & prudent 
man to take. 


Again, if accounts were really settled 
between the parties, how is it that no at. 
tempt has beon made to produte plaintify 
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receipts for the Rs. 400 and Rs. 232 said to 
have been paid to him by defendant and 
Puran, respectively,.and why was Puran not 
called as a witness ? 

The District Judge has laid stress on the 
fact that defendant was prepared to swear to 
the truth of his evidence upon Ganges water 
whereas plaintiff declined to doso. I think 
undue weight has been given to this objec- 
tion on plaintiff's part, which may be due to 
conscientious scruples on his part to take an 
oath such as that proposed. He has gone 
into the witness-box and denied on solemn 
affirmation that he settled accounts with de- 
fendant, and on the record as it stands, I 
must hold that defendant has failed to prove 
his plea. In these circumstances plaintiff's 
' mere refusal to take the particular oath can- 
not be held sufficiént ground for deciding 
this issue against him [Chintaman Bhat v. 
Shrinivas Bhat (2)]. I accordingly accept the 
appeal and grant plaintiff a decree in full 
for the amount claimed. Defendant must 
pay costs throughout. . 


Appeal accepted. 
(2) 22 B. 680. 


|^" ALLAHABAD HIGH COURT. 

n Furst CIVIL APPEAL FROM ORDER No. 138 . 
fes A ‘or 1915. 

S January 21, 1916. 

] Present: —Mr. Justice Tudball and 

uve : Mr. Justice Walsh. 

-Musammat PALI A—PLAINTIFF—ÅPPELLANT 
EXE versus 

-MATHURA PERSHAD-—Dsgr£NDANT— 


i ^ + RESPONDENT. à 
' Uivil Procedure Code (Act V of 1908), O. XLVI, v. 1 


CASES, [1916 


— Review— Discovery of fresh evidence— Due diligence 
at original trial, nécessity of, proof of. 

In making an application for review of a judgment 
on the ground of discovery of fresh evidence, the 
applicant must satisfy the Court that after exercise 
of due diligence he was not able to produce that 
piege of evidence at the trial of his case. [p. 623, col. 


First appeal from the order of the 
Additional Subordinate Judge of Bareilly, 
dated the 19th of June 1915. 


Mr. M..L. Agarwala, for the Appellant. 
Mr. Sital Prasad Ghose, for the Respondent. 
JUDGMENT. 


TUDBALL, J.—This appeal arises out of an 
order granting an application for review 
of judgment. The facts of the case are 
as follows. One Mathura  Pershad, the 
respondent before us, executed a promissory . 
note in favour of one Shiam Behari. The 
latter died aud his widow  Musammat 
Palia, the appellant before us, sued to 
recover the debt. One of the pleas taken 
in defence was that at the time when the 
money was lent or said to have been lent 
Shiam Bihari was a minor and, therefore, 
the transaction was void. The Court of 
first instance dismissed the suit. The 
Court of Appeal on the 18th of June’ 
1914 decreed the suit. Shortly afterwards 
the defendant Mathura Pershad applied to 
the Court for review of judgment, on the 
ground of discovery of new and impor- 
tant evidence which he was unable to 
produce before the Court at the hearing 
of the case. That evidence apparently was 
a patra. The Court rejected the application 
on the 14th of November 1914. On the 
25th of April 1915 Mathura Pershad 
put in a second application for review of 
the judgment of the 18th ‘of June 1914 
on the ground that he had discovered 
some fresh evidence, namely, an application 
by the grandfather of Shiam Bihari to 
be appointed guardian of Shiam  Bihari: 
and a certificate of  guardianship granted 
by the District Judge which went to show 
that Shiam Bihari was a minor at the’ date 
of the transaction. | Musammat Palia 
objected that no second application for 
review could, under the law, be made; 
secondly, that the application was ont of 
time and that sufficient cause had not 
been shown and, thirdly, that the evi- 
dence was inadmissible and could not be 
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considered. The Court below decided in 
favour of the applicant Mathura Pershad and 
granted the application. Musammat Palia 
has “come here on appeal and the same 
three points are raised before us. In 
regard to the first point that no second 
application for review could now be en- 
tertained by the Court below, I find it 
unnecessary in the view 1 take of the 
merits to decide this point. But I may say 
that I should find it difficult to come to 
any other decision than that which was 
arrived at in the case of Gobinda Ram 
Mondal v. Bholanath Bhatta (1). It is 
clear to me that the application for review 
ought to have been rejected bythe Court 
below. I have examined the evidence 
produced by the applicant in the Court 
below. He examined himself and one Ram 
Sahai to show to the Court the manner 
in which he discovered the present evidence. 
The statement of these two persons is 
simply to this effect that Mathura Pershad 
went to Ram Sahai to borrow from him 
some money to pay the decree, whereupon 
Ram Sahai pointed out to him that no 
decree ought to have been passed as Shiam 
Bibari was a minor and his - grandfather, 
Saya Mal, had actually been appointed 
guardian by the District Judge. Thereupon 
Mathura Pershad made enquiries ~ through 
a Pleader*and discovered the statement to 
be correct, whereupon he made the second 
application for review. Now Ram Sahai 
is related to Mathura Pershad. At the 
hearing of the ‘original suit one Brij 
Lal was a witness on behalf of Mathura 
Pershad. The latter has admitted that Brij 
Lal and he were partners in & business 
and also that Brij Lal and Shiam Bihari, 
the alleged minor, wererelationsand co-sharers 
in the same property. Mathura Pershad 
has not attempted in his evidence to show 
that be made any attempt or -exercised 
any diligence whatsoever in seeking for 
: the evidence which he has now produced 
to establish the minority’ of Shiam Bihari. 
The Judge in the Court below seems to have 
been satisfied by holding that Mathura 
Pershad had no previous knowledge of the 
evidence. .Of course it is highly probable 
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that he had no such knowledge; but Order 
XLVII, rule 1, distinctly lays down that any 
person considering himself aggrieved by ‘a 
decree or order and who from discovery of new 
and important matter or evidence, which after 
the exercise of due diligence was not within his 
knowledge or could not be produced by him at 
the time when the decree was passed, may 
apply for a review of judgment to the Court 
which passed the decree or order. The 
circumstances of the case seem to me to be 
such that if Mathura Pershad had exercised 
any diligence whatsoever, the evidence which 
he now wishes to tender could easily have 
been discovered by him. The parties reside 
in Bareilly and are greatly concerned with 
each other. The Court of the District 
Judge is within a mile of Mathura Pershad’s 
residence and I find it impossible to hold 
that Mathura Pershad exercised due diligence 
in the matter. The third point raised 
relates to the admissibility of the evidence 
which Mathura Pershad has given. In the 
circumstances of the case it is unnecessary 
to enter into the question or decide it. 
The result is that I allow this appeal 
and set aside the order of the Court below 
with costs here and in the Court below. 
Wats, J.—I agree. I think the learned 
Judge unfortunately entirely ‘ignored the 
important words in the clause with which 
he’ was dealing and under which the appli- 
cation for review was made to him, namely, 
“after exercise of due diligence.” .Now 
those words are put there for excellent 
reasons. The party who fails to get neces- 
sary evidence for the original trial and, 
therefore, fails in his suit is given certain 
privileges, and an opportunity to get his 
case re-heard. He is not entitled to ask 
for those privileges unless he satisfies certain 
clear statutory requirements. One of those 
requirements in justice to the other party 
is that he must have exercised due diligence 
in the preparation of his case. Now the 
question whether he has exercised due 
diligence or not involves two, enquiries. 
The first is as to what he might have done 


and the second is as to what he has in 
fact done. As my learned brother has 
pointed ovt, this was a question 


merely of the discovery of a certificate of 
guardianship in the city of Bareilly where 
the applicant resided. He had ten months 
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to make the discovery. Unfortunately in the 
judgment before us thelearned Judge does not 
appear to have directed himself either to the 
question of what he might have done or to the 
question of what he did and in quoting 
the rule under which he was exercising 
his jurisdiction he left out that important re- 
quirement, and his order cannot besupported. 
I agree with my learned brother's view 
as regards the Calcutta decision. I would 
point out what I discovered when my 
brother was delivering judgment, namely, 
that in this case, according to the statement 
of the applicant,.the original decision was 
reviewed and upheld on his first appli- 


cation. This is what he says or appears 
to say in- paragraph 3 of his appli- 
cation. If that were so, there had already 


been a review and there can be no doubt that 
this second application has no foundation 
in law. But on the assumption that the 
first application was refused and, therefore, 
there had been no review, whatever inde- 
pendent view I might be disposed „to 
take of the ‘provisions of ‘this rule I think 
that in cases where no question of principle, 
but only a question of practice or pro- 
cedure arises, if is desirable that the deci- 
sions of the various High Courts in 
various provinces should be as harmonious 
as possible and .having regard to the fact 
that the decision of the 
was passed as long as twenty-three years 
ago, speaking for myself I should prefer 
to follow and adopt that ruling. 


By THE Court.—The appeal is allowed and 
the order of the Court below.is set aside with 
costs in both Courts. 


Appeal allowed: 


Calcutta Bench 
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MADRAS HIGH COURT. 

Seconp Civic Appear No. 570 ov 1914. 
December 22, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

PAYKAT MANAKKAL P. DAMODARAN 
NAMBUDRIPAD, styled’ 
CHURAVAN NARAYANAN Puaintips— 
APPELLANT 
versus 


K. N. THEYYANKARAN AND oTHERS— 


DEFE «DANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXIII, 
T. l, scope of—Suit struck off as settled at request 
of parties, effect of —Suit for redemption—Mortgage 
sued on found to be invalid—Plaintif, whether 
can fall back on earliermortgage Amendment of plant, 
when can be allowed 

Order XXIII, rule 1, of the Civil Procedure Code 
allows’ a plaintiff unfettered liberty (to withdraw 
his suit against all or any of the defendants, in 
other words, he can abandon the whole or any part 
of his clain against every defendant or against 
any one or more of the defendants. But such with- 
drawal or abandonment ig done atthe risk of his 
losing all right to litigate the subject-matter of 
the claim or claims so abandoned or withdrawn 
from the adjudication of the Court, unless he gets 
the permission of the Court to re-litigate the same. 
Lp. 626, col. 1.] 

Where both parties to a suit appear on thé date 
fixed for the trial of the suit and at their request, 
the suit is struck off as settled, it cannot be said 
to be dismissed for default of appearance of both 
parties, the striking off amounting, in effect, to a 
withdrawal by the plaintiff. (p. 626, col. ;.] 

Gulkandi Lal v. Manni Lali, 23 A. 219; A. W, N. 
(1901) 66, followed. 

Doma Rum v Raghu Nath Pandit, 10 C. W. N. 40 
dissented from. 

Brij Nandan Singh v. Kailash Tewary, +4 Ind. Cas. 
17, distinguished. 

Where therefore, in a suit for redemption of a 
certain kanom, the kanom was found to be invalid 
and the plaintiff fell back upon an earlier mortgage, 
in regard to which a previous suit had been brought 
but was subsequently withdrawn: 


Held, that, as the suit for redemption of the old 
mortgage had been withdrawn without liberty to 
bring a fresh snit, Order XXIL, rule 1, clause (3 ; 
operated as & bar, and the plaintiff could not maintain 
hissuit. [p. 626, col. 2.] 


By a manipulation of the form of the plaint in a 
subsequent suit in which the subject-matter and the 
relief ciaimed are substantially the same as th se 
of a previous suit, a plaintiff cannot be allowed 
to get round the statutory provisions enacted by the 
Legislature for’ the protection of the defendant 
from repeated harassments in respect of the same 
subject-matter and relief. '[p. 627, col. 2.] 


Where, therefore, a suit for redemption is with. 
drawn without liberty to bring a fresh suit, it is 
not open to the mortgagor to bring another sujt {oy 


Li 
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the same relief, oven though the claim is based 
on his title as owner ‘of the mortgaged properties. 
[p. 627, col. 1.] 

Parambath Manakkal v. Puthengattil Moosamu, 28 M. 
406, referred to. : 

Arunachalam Chetty v. Meyyappa Chetty, 21 M. 91; 
S M.L. J 28; Bommidi Bayyan Naidu v. Bommidi 
Suryanarayana, 17 Ind. Cas. 445;12 M. L T. 500; 
23 M. L. J. 543; (1913) M. W. N. 1; 37 M. 70 (F. B.), 
followed, 

But he can be permitted to redeem a mortgage 
admitted by the defendant to be subsisting and 
found to be binding on the plaintiff. [p. 628, col. 1.] 

Kadakamvalli Sankaran Mussad v. Mokkath Ussain 
Haji, 30 M. 388; 17 M. L. J. 8:9; 2 M. L. T. 854, 
followed. 

It is discretionary with a Court io allow a 
plaintif to amend his plaint and the discretion should 
be freely exercised unless the amendment would 
make the suit relate to a wholly different subject- 
matter. [p. 628, col. 1.] 

Achuta Menon v. Achutan Nayar, 21 M. 85 at p. 39, 
followed. i 

Second appeal against the decree of the 
District’ Court of South Malabar, in Appeal 
Snit No. 904 of 1912, preferred against 
that of the Court of the Temporary 
Subordinate Judge of South Malabar at 
Palghat, in Original Suit No. 57 of 1910. 

Messrs T. R. Ramachandra Atyar and 
T. R. Krishnaswamy Atyar, forthe Appellant. 

Messrs. C. Madhavan Nair, J. L. Rosario, 


: C. V. Ananthakrishna Aiyar, and V. Mahadeva 


Atyar, for the Respondents. 
. This second appeal coming on for hearing 
on the 15th, 18th and 21st October 1915, and 
having stood over for consideration till 
the 25th October 1915, the Court delivered 
the following 

JUDGMENT. 

Sapastva Aryar, J.— Plaintiff is the appel- 
lant. He and the defendants Nos. 21 to24 are 
the urullers of the plaint  deraswom. ‘The 
plaintiff brought the suit on behalf of the 
devaswom to redeem a mortgage granted 
in February 1887 for Rs. 3,500, the first 
defendant having executed the registered 
kaichit, or counterpart Exhibit A, to the 
devaswom  —urallers. Both the Courts 
found that the lst defendant acted beyond 
the scope of his authority in executing 
this kaichit, Exhibit A, and that he did 
not properly represent the tarwad of the 
defendants Nos. 1 to 16 in executing the 
Kaichit, The Subordinate Judge, however, 
gave a decree for redemption of an old 
mortgage of 1833 granted ‘by the désiswom 
to the family of the defendants Nos. 1 to 
16 for Rs. 1,885-11-5. The learned District 
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had brought a prior suit No. 320 of 1886 
for redemption of this old mortgage of 
1833 and had withdrawn that suit without 
liberty to bring afresh suit, the plaintiff 
caunot be allowed under Order XXIII, rule 1, 
clause 3, to succeed in this second suit and 
to obtain the same relief which he had 
prayed for in the prior suit. The principal 
question in this case, therefore, is whether 
by the proceedings in the former suit of 
1888, the plaintiff is debarred from redeeming 
the mortgage of 1833 (Mr. Ramachandra 
Aiyar, for the appellant, did not seriously 
contest the conclusion of the lower 
Courts that the mortgage of 1887 was not 
binding on the /arwad of defendants Nos. 
1 to 16). 

The case of Brij Nandan Singh v. Katlash 
Tewary (1), quoted by Mr. Ramachandra 
Aiyar, was decided on the ground that the 
previous suit between the parties was 
"dismissed for default" of both parties and 
that such a dismissal did not operate as 
res judicata so as to bar the second suit. The 
learned Judges do not stateintheir judg- 
ment under what provision of the Civil 
Procedure Code, the first suit was dismissed 
“for default” of both parties. If they 
intended to hold that the first suit was 
dismissed under Order IX, rile 3, their 
decision is, no doubt, supported by Order IX, 
rule 4. Whether the learned Judges were 
right in concluding on the facts provedin 
that case that the dismissal of the former 
suit was a dismissal for default of appearance 
on both sides, is a question on which I 
need not express an opinion, especially as 
I am not sure that the facts are correctly* 
and fully set ont in the unauthorized 
report of Brij Nandan Singh v. Kailash 


_Tewary (1). I might further add that, in the 


case in Brij Nandan Singh v.  Kailsash 
Tewary (1), the defendant, whose former 
suit as glaintif was treated as dismissed 
for default of -prosecution, rélied ou the 
plea of res judicata because the plaintiff as 
defendant , in the former suit failed to 
instruct his Vakil to defend the case. It 
is difficult to see how such a plea lies at 
allin‘the mouth of the defendant when 
his former suit was dismissed, The learned 


Judge’s reference to Doma Ram v. Raghu 
(1) 24 Ind. Cas. 17.9 





*The facts as stated in the judgment aro quite 


Judge, however, held thatas the devuswom 23:515 t.—Ed. 
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Nath Pandit (2) seems to me to be (with the 
greatest respect) irrelevant, but (as I said 
before) the unauthorized report might have 
omitted * to state all the necessary facts. 

“As regards the case of Déma Ram v. 
Raghu Nath Pandit (2), quoted in Bry 
Nandan Singh v. Kailash Tewary (1), 1 
respectfully but unhesitatingly dissent from 
that decision, as I am unable to hold that 
‘the dismissal of a plaintiff's claim against 
a particular defendant for failure of the 
plaintiff to produce evidence against that 
defendant, though the plaintiff. did appear 
in Court on the date of hearing and even 
obtained a decree against other defendants, 
was a dismissal for default of the plaintiff's 
appearance. In the present case,-both parties 
appeared on the date fixed for the trial of 
the suit and at their request, the first 
suit was struck off as settled. I am 
unable to hold under the circumstances 
that the former suit was not withdrawn by 
the plaintiff [see also Gulkandi Lal v. 
Manni Lal (3)] or to hold that the suit was 
dismissed for default of the. appearance of 
both parties. 

Order XXIII, rule 1, allows to a plaintiff 
unfettered liberty to withdraw his suit 
against all or any of the defendants; in 
otlier words, he can abandon the whole of 
his claim against every defendant or against 
any one or more ofthe defendants. He 
can also abandon part of his claim against 
any one or more of the defendants. But 
such withdrawal or abandonment is done at 
the risk of his losing all rights to litigate 
tlie, subject-matter of the claim or claims 
30 abandoned or withdrawn from the 
adjudication of the Court, unless he got 
the permission of the Court, to re-litigate 
the same. In the present case, no such 
permission was obtained when the former 
suit. was struck off owing to the plaintiff's 
withdrawal of the claim made in that 
former. suit to redeem .the mortgage of 
1883." “Tie — ‘present suit was brought to 
which*was found to be an invalid transaction, 


The plainliff,;who is the appellant in the 
“(2) 10°07 W. N:40. NS 
(8) 28 A; “219; A. W. Ñ. (1904) 66.' 








*With due deference to His Lordship it is sub- 
mitted that 10 part of the judgment, which contains 


all the necessary facts, has been omitted from the , 


report, — Ed. 
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second appeal, now wants to be allowed: 
to treat the suit as a suit for redemption 
of the old mortgage of 1833, but the short 
answer to this claim of the plaintiff is 
you brought your former suit No. 320 of 
1886 in the Temelprom Munsif’s Court for 
redemption of this same mortgage of 1833. 
and you withdrew it without permission and 
you are barred by Order XXIII, rule 1, 
clause 3.” 

It was, however, ingeniously argued ‘on 
the appellant’s side that the alternative. 
claim to recover the property is not a 
claim as mortgugor to redeem the mortgage 
of 1838, but a claim to recover possession 
of the properties on the busis of the 
plaintiff's title as jenmi of the lands 
from the defendants who are not the 
jenmi owners. If I understood this over- 
subtle contention rightly, the stepsof the 
reasoning seem to me fobeas follows: “I 
(plaintiff) am the owner. An owner is 
entitled to possession prima facie. You 
(the defendants) admit you are not the 
full owners, Persons who are not full 
owners are prima facie not entitled to 
possession. Therefore, give me back my 
property. If yon say that you are entitled 
to possession as the mortgagees under the 
mortgage of 1838, then receive your money 
and give up possession. As I offer to pay 
the money only in consequence of your 
reply tomy claim for possession based on 
my title, that offer would not convert my 
suit into a suit for redemption of your 
mortgage of 1833 and I am not, therefore, 
barred by Order XXIII, rule 1, clause 3, in 


consequence of my withdrawal of the 
former suit.” Insupport of this argument, 
the decision in Parambath Manakkal v. 


Puthengattil Moosamu (4) is relied upon. In 
that case the former suit was brought to re- 
deem a mortgage of 1884 of properties which 
might be called (A) properties. That 
mortgage was a renewal. in part of a 

mortgage of 1876 which included both (A) 
properties and (B) properties. The mortgage 
of 1876 was relied upon in that former 
suit in’ support’ of _ the validity ‘of the 
mortgage transaction” of 1884: “sought to be 
redeemed’ in that’ former suit. That | first 
suit was dismissed on the ground of the 
invalidity of the mortgage of 1£84. The 


second “suit was brought by. the .plainjiffs 
(4) 28 M, 400.- 
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io'rédeem (A) properties alone on the 
strength of “the plaintiff's title and on the 
demises of 1876 and 1884.” The decision 
of the learned Judges, if I have understood 
it rightly, concedes (a) that if the second 
suit is treated as one brought for redemption 
of the mortgage of 1884, ii is barred as 
ves judicata; (b) if it is treated as a suit 
for redemption of the mortgage of 1876 
alone, it is barred by section 43 of the 
old Civil Procedure Code corresponding to 
Order II, rule 2, of the new Code; (c) but 
as it is based on the plaintiffs title as 
owner also, he could obtain possession on 
payment of whatever is due to the mort- 
gagees on foot of the original kanom of 
1876 and for improvements. 


There are no doubt distinctions between 
the facts of the present case and the facts 
of the case of Parambath Manakkal v. Pathen- 
gattil Moosamu (4*. Though the later suits 
in both cases were based on title also, the 
first suit in Parambath Manakkal v. Pathen- 
gattil Moosamu (4), was brought on the 
invalid later mortgage, while the first suit 
in this case was brought on the valid earlier 
mortgage. There is also another distinction 
between the case of Parambath Manakkal v. 
Pathengattil Moosamu (4) and the present 
case, namely, while the defence plea as to the 
bar of the second suit was based in Param- 
bath Manakkal v. Pathengattil Moosamu (4) 
on res judicata and on section 43, the bar 
of the second suit in this case is based on 
Order XXIII, rule 1, clause 3. But I do 
not like to distinguish the case of Parambath 
Manakkal v. Pathengattil Moosamu (4) from 
the present case on these grounds. The 
common feature in the two cases is that the 
second suit claimed relief on the plaintiff's 
title as the owner of the properties sued 
for, and on that fact an agreement was 
alleged in that suit (and is alleged also be- 
fore us) that it saves all statutory bar. And 
this fact was naturally pressed with great 
strenuousness by Mr. Ramachandra Aiyar. 
After giving my best consideration to his 
argument, I have come to the clear conclu- 
sion that it should not be accepted. The 
result of accepting his contention would be, 
that a plaintiff, who 40 years after the date 
fixed for redemption of a valid mortgage, 
withdraws‘a suit brought for redemption 
thereof without JYberby to-bring a fresh suit, 
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(the defendant ‘having admitted in the 
suit that he was in possession of the mort- 
gaged properties on foot of the mortgage), 
can again bring a suit within 60 years of 
the dismissal of the first suit for possession; 
basing it for claim on his title as owner, and 
he can succeed in obtaining a decree for 
redemption by cleverly framing his plaint 
as a plaint which is not solely based on his 
right to redeem. As said in Arunachalam 
Ohetty v. Meyyappa Chetty (5), quoting West 
J., the plaintiff's "cause of action, into what 

ever Protean forms it may be moulded by 
the ingenuity of Pleaders, is to be regarded 
as the same, if it rests on facts which are 
integrally connected with those upon which 
& right and infringement of the right have 
already been once asserted, as a ground for 
the Court's interference." I think that this 
principle was the basis of the Full Bench 
decision in Bommidi Bayyan Naiduy. Bommidi 
Suryanarayana (6), and it is clear to me that 
Parambath Manakkal v. Pathengattil Moosamu 
(4) must be deemed to have been overruled 
by the Full Bench deeision in Bummidi Buyyan 
Naidu v. Bommidi Suryanarayana (6). By a 
manipulation of the form of the plaint in the 
later suit, in which the subject-matter and the 
relief claimed are substantially the same as 
those of the former suit, you cannot be allowed 
to get round the statutory provisions enacted 
by the Legislature for the protection of 
the defendants from repeated harassments 
in respect of the same subject-matter and 
reliefs. 


In the last resort the plaintiff seeks to re. 
deem ‘the mortgage of 1856 for Rs. 2,000 
set up by the defendants in answer to the 
plaintiff’s suit brought for redemption of the 
suit mortgage of 4th February 1887, which 
was found to be legally invalid as against the 
defendants. He relies on the case of Kada- 
kamvalli Sankaran Mussad v. Mokkath Ussain 
Haji (7). The defendants, however, élaimed 
to hold the Jands not only under the document 
of 1856 (which they have not produced) but 
under three other purakadoms (or morthages 
for additional sums lent), the total of the 
additional sums lent amounting to Rs. 4,000. 
These purakadoms | (Exhibits 23, 24and 26), 


(5) 21 M. 91; 8 M. L. J. 28. 

(6) 17 Ind. Cas, 445; 37 M. 70; 12 M, L, T. 500; 23 
M. L. J. 543; (1913) M. W. N. 1. E 

(7) 30 M, 388; 17 M, L. J. 329; 2 M. L, asd, , 
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however, were found either'not to affect the 
plaint items 1 to 38 or not to be binding on 
the plaintiffs by both the lower Courts. 
The respondents’ Vakils, however, contend 
that though those three purakadoms were 
found not to bind the plaintiff's devaswom, 
ihe plaintiff, having failed to prove the 
validity of the plaint mortgage of 1857, 
could be allowed to redeem the lands only 
on the footing that all the mortgages set 
up by the defendants were true and bind- 
ing and ke cannot be allowed to change 
- the suit Into a suit for redemption of only one 
of the mortgages set up by the defendants, 
I do not see much force in this argument. It 
is, no doubt, an indulgence granted by the 
Court in its discretion to allow the plaintiff 
to amend the prayer in the plaint [though 
the discretion of the Court should be freely 
exercised (see Order VI, rule 17) unless the 
amendment would nake the suit to relate 
to a wholly different subject-matter]. But 
it does not follow that the defenlants are 
entitled to insist that their defence in its 
entirety should be accepted by the plaintiff 
by reason of the grant of permission to the 
plaintiff to amend his suit. I am, however, 
pressed with the observations of Sir Sub- 
ramania Aiyarand Benson, JJ. in Achwa 
Menon v. Achutan Nayar (8). ‘The obser- 
vations are as follows: “It is scarcely 
necessary to say that one of the objects 
of section 373 (old Civil Procedure Code) 
is to protect a defendant from being 
harassed by repented litigation with reference 
not only to the aliegutions constituting the 
plaintifs case, but also as to those which 
constitute the defence or any part of tt.’ Now 
in the former suit of ltz6, the defendants 
seb up (see paragraphs 7 and S of Exhibit 
B, the written statement in that suit) that 
their right to hold the lands 1 to 38 rested 
on the kanom of 1856 for Rs. 2,000 and 
also on a p:rakadom of 1663 for a fur- 
ther advance of Rs. 2,000. That paruka- 
dom is evidently in the doeument Exhibit 
26. In this case under the above ruling in 
Achuta Mencn v. Achuta Nayar (8), I think 
that the plaintiff cannot be heard to con- 
test the validity as against the deraswom 
of the purakadom of 1863 (Exhibit 20) and 
that he could be allowed to redeem only 
on payment of the sums due both under 


(B) 21 M. 82 ut p. 89. 
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the document of 1856 and the purakadom 
of 1863 (Exhibit 26). 


In the result and following Kadakamvalt 
Sankaran Mussad v. Mokkath Ussain Haji 
(7), I would allow the plaintiff to redeem, 
the mortgage of 1456 (admitted. by the 
defendants) and the  purakadom of 1863 
(whieh the plaintiff could not dispute) on 
payment of the amount due thereunder and 
of the value of the improvements after de- 
ducting the value of the purappad due ac- 
cording to these documents from 13 years 
before suit (that is, fromand including the 
Malabar year 1073), the plaintiff having 
admitted in his plaint receipt of all prior 
purappuds,due to him as mortgagee. The 
terms of the document of 1032 are set out 
in paragraph 7 of Exhibit B (the written 
statement in Original Suit No. 329 of 1886). 
The value per para of the Michavaram paddy 
and the value of the improvements as decided 
by the Munsif and accepted by the Dis- 
trict Judge will be followed in drawing up 
the decree of this Court. Six months’ time 
is granted for redemption. The costs of 
the contesting respondents throughout must 
be paid by the appellant and will carry 
interest at 6 per cent. per annum from this 
date and will be added to the amount pay- 
able for redemption. Though the decision 
in Kadakamvali Sankaran Mussad v. Mok- 
hath Ussain Haji (7) does not expressly 
state that the plaintiff who is allowed to 
redeem a mortgage other than that which 
he sought to redeem (but which the de- 
fendant admitted as the one under which 
he was holding) ought to amend his plaint, 
l‘agree with the observation made by my 
learned brother during the course of the 
arguments that the better course is to di- 
rect the plaintiff to so amend his plaint 
before passing the decree. I would, therefore, 
direct the plaint to be amended by adding 
an alternative prayer for redemption of the 
mortgages of Thulum 1032 and 1039, the 
améndments to be made in two weeks 
from this date. In default, the second ap- 
peal will stand dismissed with costs. On 
compliance, the decree for redemption which 
I have already indicated will issue. 


Narrgn, J.—I concur. 


This second appeal coming again for hears 
ing the Court delivered the foHowing 
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JUDGMENT.—Interest’ af 12 per cent. 
per annum will be allowed on the puramka- 
tam amount iill the date when the prior 
kancm would have to be redeemed in the 
usual course. 

Twenty-Sfth April 1916 will be the date 
fixed for redemption.  . 

Appeal parily allowed. 


SIND JUDICIAL COMMISSIONER’S 
"COURT. 
Crvin MISCELLANEOUS ÁPPEAL No. 2 or 1914. 
` August 5, 1915. 
Present:— Mr. Pratt, J. C., and Mr. Crouch, 
A. J. ©. 
KHIATOMAL LALCHANÐ—PGLAINTIFE— 
‘e APPELLANT 


versus 
Nawab FATEH MUHAMMAD— DEFENDANT 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 15- Juris- 
diction, what determines — Estoppel against pleading 
want of jurisdiction 

It is the value .put by. a plaintiff that prima facie 
determines jurisdiction. "p. 629, col. 2.] 

Wadhumal v. Chellomal, 19 Ind. Cas. 870; 6 S. L. 
R. 256, referred to. 

A defendant who opposes a plaintiffs claim ina 
lower Court on the ground of jurisdiction is precluded 
from objecting to the jurisdiction of a higher Court 
to which the same plaint is presented as urged 
by him. [p. 629, col. 2.] 

Appeal against the order of the Sub-Judge, 
Hyderabad. . 

Mr. Motiram Ramchand, for the Appellant. 

Mr. Hardasmal Gurbomal, for the Re- 


spondent. 


. JUDGMENT. 

Pratt, J. C.— The suit’ was originally 
filed by the plaintiff'in the Tando Sub-Court 
and by a subsequent amendment became a suit 
for possession and mesne profits. The mesne 
profits claimed in the amended plaint 
are the mesne profiis that, have accrued 
subsequent to the institution of the suit 
but prior to the amendment. Nevertheless 
the defendant objected to the jurisdiction 
of the Court and pleaded that although the 
amendment could relate back to the date 
of the -institution of the suit in all other 
respects, it would not so relate back in 
respect of the claim for mesne profits; and 
tnese" mesne profits ‘must, therefore, be 


INDIAN CASES. 


treated as mesne profits prior to the 
institution of the suit and that the Tando 
Court had no jurisdiction. That Court 
accepted the plea and returned the plaint, 
which was presented to the Court of the 
First Class Sub Judge, Hyderabad. There 
the plaintiffs were required to pay the Court- 
fee not only on the value of the land, but 
also on the mesne profits z.e., on the total 
sum of Rs. 7,2,0. The Sub-Judge then 
decided that the mesne profits being 
subsequent tothe. date on which the suit 
was instituted in the Tando Court did not 
affect its valuation and that the suit should 
be presented in the Court of lower 
jurisdiction. 

Plaintiff now appeals. 

It seems to us that the defendant 
is estopped from objecting to the juris- 


diction of the First Class Sub-dudge, 
Hyderabad. He pleaded in Tando Court 
that that Court had no jurisdiction, 


because the amendment did not relate back 
as to the mesne protits and he cannot now 
be allowed to say that the Court of First 
Class Sub-Judge had no jurisdiction because 
the amendment does not so relate back. Hoe- 
may not approbate and reprobate and seek 
to negative the contention he successfully 
urged in the Tando Sub-Vourt. 

Mr. Hardasmal contends that jurisdiction 
cannot be conferred by estoppel. But juris- . 
diction in the sense in which it is used in the 
present case does not refer to the competency : 
of the Court. The Court of the Sub-Judge, 
First Class, is competent to try thesuit. If- 
the suit were within the limits of the. 
pecuniary jurisdiction of a Court of lower 
grade, the trial by the higher Court would 
only be an irregularity contravening section 
15 of the Civil Procedure Code, and the 
defendant is precluded from objecting to an 
irregularity which he himself has invited. 


But wedo not consider that section 15 
precluded the Sub-Judge, First Class, from 
taking cognizance of the suit. As explained 
in Waedhumal v. Chellomal (1) it is the value: 
put by the plaintif that primae facie 
determines jurisdiction and that value is 
over Rs. 5,000, and the contrary principle 
that the jurisdiction of a Court of lower 
Court must not be ousted by an exaggerated 


^" (1) 19:Ind. Cas. 870; 6 S D. R, 256, 
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claim is not applicable here, for the plaintiff 
would have gone to the lower Court, if 
defendant had allowed him to do so. 

We accordingly reverse the order of the 
First Court, Sub-Judge, Hyderabad, and 
direct him to admit the plaint. Respondents 
to pay the costs of this appeal. 

Order reversed, 
1 


LOWER BURMA CHIEF COURT. 
First Civiu ÁPPEAL No. 201 or 1914. 
January 17, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

SWAN TEE AND ANOTHER—PLATNTIFFS— 
APPELLANTS 
versus 
MA NGWE--DEFENDANT—RESPONDENT. 

Appeal— Pauper, leave to appeal as, granted—Limita- 
tion Act (IX of 1908), s. 5—Stumping bejore inquiry 
as to pauperism is finished—Appeal, if within time— 
Co-owner" 8 right for damages for wse and occupation 
—"'Tax, rate or assessment,” meaning of —Lower Burma 
Town and Village Lands ‘Act (IV of 1898), ss. 24, 25, 26 
—Burma Land and Revenue Act (II of 1876). 

Where an application for leave to appeal as pauper, 
presented beyond the, proper time, is admitted under 
section5 of the Limitation Act, 1908, and further 
inquiry as to pauperism is directed but proper 
Court-fees for an ordinary memorandum of appeal 
are paid before the inquiry is concluded, the appeal 
must be deomed to have beon presented on the date 

„of presenting the application for leave to appeal. (v. 
681, col. 2.] 

Skinner v. Orde, 2 A. 241; 6I. A. 126; 4C. L. R. 
331, followed. 

A suit for use and occupation by a co-owner against 
another co-owner will not lie. [p. 632, col. 1.] 

Ground rent, under English Law, does not come 
within any of the terms “taxes, rates and assessments” 
but under sections 24, 25 and 26 of the Lower 
Burma. Town and Village Lands Act ground rent due 
to Government is in a different position from ground 
or other rent due to an ordinary landlord. They 
virtually make ground rents, payable to Government, 
a tax or assessment. [p. 632, col. 2.] 

Mr. Halkar, for the Appellants. 

, Mr. Clifton, for the Respondent. 


JUDGMENT. 

i Fox, C. J.—The first matter to be dealt 
with is whether the appeal is barred by 
limitation. 

: The decree appealed against is dated the 
€th April 1914, and the judgment on which 
it is founded was delivered on that day, but 
the case was ordered to be put down to 
speak to the minutes cf the decree. On the 
9th April it was ordered that the method 
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of partition of the property should -stand 
over for a month so that the parties might 
have an opportunity for coming to an agree- 
ment in regard to it. They did not 
agree, and on the llth May the learned 
Judge added a sentence to his judgment 
directing a reference to the Collector'for him 
to partition the property. 

The plaintiffs presented an application on 
ihe 18th May to have an alleged clerical 
error in the jüdgment corrected under section 
152 of the Code. This was rejected on the 
5th June, and a copy was delivered on the 
24th July. The petition for leave to appeal 
as paupers was presented on the 25th July. 
The application was time-barred, but after 
hearing the respondent the application was 
admitted under section 5 of the Limitation 
Act on the 80th November. At the same 
time further inquiry as to the pauperism of 
the appellants was ordered. Before the 
enquiry was concluded the appellants fur. 
nished the proper Court-fees for an ordi- 
nary memorandum of appeal On the 
2nd February 1915 the appeal was ad- 
mitted subject to any objection at the 
hearing. In view of the decision in Skinner 
v. Orde (1) the appeal must be deemed to 
have been presented on the 25th July 1914 
The overtime up to that date must be deem- 
ed to have been considered when dealing with 
the application for leave to appeal as paupers, 
and the question as to this to be concluded by 
the order admitting that application. 


The many-times amended plaint was 
based on the plaintiffs being heirs of the 
former owners, and on a lease to'the defendant 
of three plots of land by the plaintiffs’ 
mother, Ma Shwe Tsee, as administrator of 
the estate of Maung Sine, deceased. This 
lease is dated the 14th October 1904 and 
is for ten years. Two of the plots of 
land were the property of Government, 
and had apparently been included within 
the Rangoon Town limits for a long time. 
The other plot was formerly in Hanthawaddy 
District but on extension of the Rangoon 
Town limits was included within the latter 
district. Over this plot Maurg Sine had 
apparently acquired a landholder's right 
under the Burma Land and Revenue Act, 
Ma Shwe Tsee died on the 27th July 1907, 


. (1) 2 A. 241; 6 T. A. 126 (P. O.); 4 C. L. R. 331, 
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She and the plaintiff Kyee Swan ‘had 
borrowed money from the defendant. The 
latter brought a suit in 1909 to, recover 
what was due on two promissory notes and 
deposit of title-deeds of the lands and 
obtained a mortgage decree in respect of 
8th share of the properties; the other ith 
share was taken to be the share and 
interest of the plaintiff Swan Tee who was 
a minor at the time. In that suit the 
defendant claimed no interest on the 
promissory notes up to the date-of filing the 
suit which was the lath March 19C9, but 
she claimed interest accruing after that 
date and was awarded Rs. 4,472-18-7 up 
to the date of decree, t. e., the 3lst January 
1911. 

The reason for her not claiming interest 
before suit was that what she had to pay 
for rent under the lease of 1904 was by 
agreement set’ off against what Ma Shwe 
Tsee and Kyee Swan had to pay her for 
interest on the promissory notes. 

It may be noted here that ifthere had 
been an administrator of Maung Sine’s estate 
at the time, the defendant would have had 
to pay to him or her the full rent of 
Rs. 275 per mensem under the lease between 
the above dates of 15th March 1909 and 
the 7th March 1912; under her decree, 
however, she was entitled to interest at the 
rate of 6 per cent. per annum on the amount 
decreed from the  3lst January 1911. 
lf the previous arrangement of setting 

' off interest against rent had been con- 
tinued the balance of rent payable 
. would have far exceeded Rs. 63-8; for the 
6 per cent. interest allowed in the decree 
would not have come,to as much as the 
18 per cent. 
sory notes. 


The plaint in the present suit sets out 
that owing to the sale of the properties 
uuder the decree the lease terminated by 
operation of law. This is an example of the 
confused ideas which permeate the case. The 
lease was a lease by the administratrix of an 
estate. The sale under the decree was a 
sale of the personal rights of Ma Shwe Tsee 
and Kyee Swan in the properties. These 
properties had never been conveyed by 
_the administratrix to the heirs of Maung 
Sine. The rights of the heirs were to 
obtain their share from the administratrix. 
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The distinction -between the rights of a 
eonstituted legalrepresentative of the estate 
and the personal rights of the heirs of 
Maung Sine has been overlooked through- 
out. i 
The plaintif claimed üt possession of 

a ith share of the properties. His other 
claims were for (1) balance of rent after 
deducting interest from the lst July 1907 
to the 15th March 1909 at the rate of 
Rs. 68-8 per mensem, amounting to Rs. 1,270, - 
(2) rent from the 16th March 1909 to 
the 7th March 1912 at the rate of Rs. 275 
per mensem amounting to Hs. 9,824-10-0, 


- (8) damages for use and occupation of ith 


of the land from the 8th March to the 5th 
December 1912 at the rate of Rs. 68-12, v.e., 
lih of Rs. 275 per mensem, amounting tc 
Rs. 616 and (4) mesne profits from the date 
of institution of the suit, viz. the 7th 
January 1913. 

In her amended written statement the 
defendant took the objection that the suit 
would not lie but this was not gone in- 
to. It wasapparently not pressed. Ofthe 
specific sums of Rs. 1,270, Rs. 6,626-10 and 
Rs. 616 claimed, the defendant's Advocate 
disputed the last sum only (see the Judge's 
note in the course of Kyee Swan's evidence 
in paragraph 3 of the written statement); the 
defendant admitted that as an heir cf 
Maung Sine and Ma Shwe see the plaintiff 
Swan Tee was entitled to a ith share 
of the properties. She, however, claimed 
that she was entitled to set off against 
what was payable by her the various sums 


set out in the. written statement. The 
only issues fixed were: 
1. Whether the defendant is entitled 


to set off any and which of the items 
specified in clauses 5 to 9 of the written 
statement? 


2. Whether the piaintiffs or either of 
them is entitled to claim damages for 
use and occupation, and if so how much? 
In paragraph 5 of the written statement the 
defendant alleged that she had paid 
Rs. 1,150 for the funeral expenses of Ma 
Shwe Tsee and two sums of Rs. -50*to the 
plaintiffs personally. 

In paragraphs 6, 7 and 9 of the written 
statement she said she had paid Rs. 513-5-4 
and Rs. 5,975 for grcund rent to 
Government of part of the properties. In 
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piragraph 8 she stated she had paid Rs. 900 
&S expenses incurred in some land 
acquisition proceedings in connection with 
the properties. 

The learned Judge disallowed the 
plaintiffs claim for Rs. 616 for damages 
fw use and occupation of the plaintiffs’ 
ith share of the land: from the 8th 
March 1912 to the 5th December 19.2, on 


the ground that one tenent-in-common 
* could not sue ancther tenant-in-common 
fór damages for use and occupation. 


The plaintiffs appeal against this decision. 
No doubt a suit for use and occupation by 
a co-owner against another co-owner will 
: not lie, for such a suit is founded 
upon an agreement between the parties, 
express or implied, for the occupier to 
pay reasonable compensation for the use 
and occupation fee, Foa on Landlord and 
Tenant, Chapter 14,and Bullen and Leake, 
Precedents of Pleadings, 7th Edition, page 171. 
There wasin the present case no allegation 
that the defendant occupied the land with 
the plaintiffs’ permission: she occupied it 
because she had a right to do so as a 
co-owner from the Sth March 1912. 
:: What I take it was meant to be claimed 
for the plaintiff Swan Tee was, a quarter 
share of the reasonable profits of the land. 
Assuming thathe and the defendant were, 
co-owners of the land from the time 
of her purchase of the interest of Ma Shwe 
Tsee’ and Kyee Swan, he was entitled to 
such share in the profits and he should 
not be deprived of his rights merely 
because his Pleader put his claim in 
wrong’and inappropriate words. I would 
allow Swan Tee’s appeal in so far 
as it appeals against the disallowance of 
the Rs. 616 claimed in the plaint. The 
learned Judge did not deal with the claim 
for mesne profits from the date of suit 
until realization. The plaintiff Swan Tee 
was and is clearly entitled to a quarter 
share of the profits of the land, until he 
receives & quarter of it on partition, and 
the decree should be amended accordingly. 
Theelearned Judge disallowed the de- 
fendants’ plaim to set off the sums of 
Rs. 1,150 and Rs. 100 mentioned in the 5th 
paragraph of the written statement, and 
Rs. 900 mentioned inthe 8th paragraph. 
The defendant has not appealed against this 
decision, 
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In regard tn the sums of Rs. 543-5-4 and 
Rs. 5,975 paid for ground rent to Govern- 
ment, he held that the defendant was en- 
titled to set off what she had paid on 
this account up to the 21st December 
1911, the date of Exhibit V,a lease to her 
by Government of holding No. 2, one of the 
plots included in the lease of 1904, Exhibit I. 
He held that this ground rent was not 
a tax, rate or assessment which she was 
bound to pay under this last mentioned 
lease, and that clause (g) of section 108 of 
the Transfer of the Property Act allowed 
her todeduct what she had paid for 
ground rent from the rent she had to pay 
under Exhibit J. Under English Law ground 
rent would not come within any of the 
terms taxes, rates. and assessments”; but 
it does not follow that what is charged 
by Government in this eoyntry does not 
do so. Under section 24 of the Lower 
Burma Town and Village Lands Act, 1898, 
all sums of money payable to Govern- 
ment in respect of land, including sums 
for rent, are recoverable as if they were 
arrears of land revenue under the Burma 
Land and Revenue Act, 1876. Under 
section 25, every sum due to Government 
in respect of any land is given priority 
over every other charge on the land, and 
under section 26, every sum dme to Go- 
vernment in respect of land is payable by 
all persons in possession (which means oc- 
cupation) of the land, at the time the, 
sum is demanded, and by all persons in 
possession during the period for which the 
sum is payable. These provisions put ground 
rent due to Government ina very different 
position from ground or other rent due to 
ordinary landlord. They virtually 
make ground rent payable to Government 
a lax or assessment. Moreover it seems 
clear that the parties to the lease 
regarded the Government charge as falling 
within what the lessee had to pay. 
From the receipts in the bundle, Exhibit 
B, it appears that Ma Shwe T'see paid 
only Rs. 8-12 per annum as rents of lots 2 
and3 from 1897 to 1905. No receipts 
from 1905 to 1908 have heen produced, but 
from the first receipt in the bundle, Exhibit 
II, it appears that the defendant was as-, 
sessed for a payment of Hs. 548.5.4 from 
sh ii September to the 31st December 

8. 
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Kyee -Swan says that there had been 
a previous increase of the ground rent to 
Rs. 75-11 per annum which the defendant 
paid. She herself said that she had paid 
rent to ‘Government because Government 
_gave her notice to do 8o, and she also 
said that she paid ground rent to Govern- 
ment through Ma Shwe Tsee every year, 
since the commencement of the lease of 


1904, 


-Itis not clear- bow it came about that 
the Government - demand for rent was made 
in 1908 from the defendant. In paragraph Sof 
her amended written statement the defendant 
states that in 1908 the Collector tcok proceed. 
ings to acquire the land at w low figure and 
she contested the proceedings for the 
benefit of the estate of Ma Shwe Tsee. The 
proceedings are not before us. Exhibit D is a 
notice from thb Collector to the successors of 
Ma Shwe Tsee to show cause why they should 
not be evicted. There isa letter, Exhibit A, 
from the defendant's Advocate to Kyee Swan's 
Advocate, asking for some notice from the 
Collector to facilitate- pay ment into Court, but 
what the money was for, does not appear. The, 
next document in order of date before us is the 
Collector's receipt for Rs. 513-5-4, the date 
of payment entered on it being the 28th 
January 1909. Exbibit E shows that on the 
20th March 1909 the defendant accepted an 
offer of the Collector to give her a lease ata 
rental of Rs. 175 per mensem which would 
amount to Rs 525 per quarter. This was paid 
by her from the lst April 1909. Something 


further must have happened, for Exhibit 111 - 


dated the 19th November 1909, shows that a 
penalrent was at one time assessed on 
the land, but was afterwards can- 
celled and the defendant was called 
on to pay the usual -rent of Rs. 525 for 
the previous quarter. She has been paying 
at that rate up to the 21st December 1911 
when she.obtained Exhibit 5, a quarterly 
lease at a raté of Rs. 120 a Gaarter for lot No. 
2. What has happened asregardslot No. 3 does 
not appear. I gather from the document that 
to avoid possible ‘eviction of the plaintiffs 
from these lots and her own possession of the: 
lands being thus brought to a close, the de- 
fendant must have put herself forward as 
the person who had the best right to occupy 
the land, and that thus she obtained recogui- 
tion by.the Government who treated her as 


CASES. 633 


‘its tenant from certainly ihe 18th September 


1908. She, however, has never claimed either 
in the suit of 1909 or in this suit that the 
heirs were ousted from allrights to these 
two lots. She put herself forward and ac- 
cepted personally a heavier burden in the 
way of a higher ground rent, and it appears 
to me that it is not open to her to now claim 
a set-off from the plaintiff for this ground 
rent Her claim is a stale one and i$ evident- 
ly an after-thought, for if she had understood 
that the ground rent was not payable by 
her she would have set it off against the rent 
she had to pay under the lease of 1904, when 
caleulating what was due to her, before Dring: 
ing her suit in 1909. In my opinion her, 
claim to set off the two sums of Rs. 543-5- 4 
and Rs. 5,975 should have been disallowed. I 
would allow the appeal, set aside the decree 
of the original Court, and give the 
plaintiff Swan Tee a decree against the de- 
fendants for possession of 1/4th of the lots of 
land mentioned in the plaint, the land to be 
partitioned by the Collector, and for payment 
by the defendant of Rs. 11,712-10-0 and costs 
on the amount and directing anenquiry under 
clause (c) of rule 12 of Order XX as to renta 
and mesne profits of the lands, from the in- 
stitution of the suit untildelivery of posses- 
sion of 1th of the lands to the plaintiff Swan 
Tee or the expiration of three years from 
the date of this judgment, whichever, event 
first occurs. I would also order the defendant 
to pay Swan Tee his cost of this appeal and 
would. order Swan Tee to pay the Court- 
fees which would have been payable if he 
had wholly succeeded in the suit originally 
and if he had not been allowed to sue as a 
pauper. : 


PaRLETT, J.—I concur. 


Appeal allowed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

Civin Rzvisrox Perron No. 25 or 1915. 

July 30, 1915. 

Present;—hMr. Pratt, J. C., and Mr. Boyd, 

A.J. C. 
MOTISING AND ANOTHER— APPLICANTS 
VETSUS 

SOBHOMAL AND OTHERS— OPPONENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 
25, 28, O. XLII—Court of second appeal, issues 
remanded by, for recording evidence and findings— 
Lower Appellate Court, power of, to delegate the function 
to Original Court. . 

Judicial functions cannot be delegated without 
statutory authority. 

Whon issues are remanded by a Court of second 
appeal to the lower Appellate Court against whose 
decree an appeal has been preferred, the latter 
cannot delegate this function to the Original Court, 
but it has authority under rule 28, Order XLI, Civil 
Procedure Code, 1908, to require evidence to be 
recorded by the Original Court and then itself 
record the findings on the issues remanded. 

Sabri v. Ganeshi, là A. 28; A.W. N. (1891) 205, 
referred io. f 

Khair Mahomed Yakhtiar Khan v. Hiromal Choith- 
ram, 4 Ind. Cas. 605; 8 S. L. R. 120, approved. 


Application for revision against the 
order of the Joint Judge, Sukkur. 

Mr.  Mathradas Ramchand, for the 
Applicants. 

Mr. .Fatehchand Asudomal, for Opponent 
No. 1. 


JUDGMENT. 


Pratt, J. C.—This is an application for 
revision of an order of the District Judge, 
Sukkur, remanding for finding and evidence 
to the original Court issues remanded to 
him for trial under Order XLI, rule 25, 
in Second Appeal No. 13 of 1913. 


Itis contended that under Order XLI, rule 
25, the lower Appellate Court to whom issues 
are remanded by the Court of second 
appeal, and not the Original Court, is the 
Court that records additional evidence and 
findings on the issues. This order and 
rule are applied by Order XLII to appeals 
from the appellate decrees. That being so 
the words in rule 25 “the Appellate Court 
may, if necessary, frame issues, and ` refer 
the same for trial to the Court from whose 
decree the appeal is preferred” must mean 
that the issues are referred for trial to the 
lower Appellate Court. 

The Allahabad High Court in Sabri v. 
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Ganeshi (1) held that the lower Appellate 
Court has no jurisdietion in such cases to 
refer the issues for trial to the original 
Court.‘ And this decision is correct, for 
judicial functions may not be delegated 
without statutory authority. But although 
there is no statutory authority for delega- 
tion of the judicial function of finding on 
the issues, still rule 28 gives a lower 
Appellate Court authority to require evidence 
to be recorded by the original Court. 

When the issues are remanded by the 
Court of second appeal to the lower 
Appellate Conrt for trial, it seems to us 
that the lower Appellate Court ‘resumes 
its functions as the Court of first appeal 
and though it is the only Ceurt which can 
record a finding on the issues remanded, 
yet it may under rule 28 require the 
additional evidence to be taken before the 
Original Court. ' 

This appears to be in substance the 
view taken in Khair Mahomed Yakhtitar Khan 
v. Hiromal Ohoithram (2) and establishes a 
procedure which is certainly far more 
practicable and convenient to the parties 
iban that contemplated by the Allahabad 
High Court which seems to us to have 
taken an unnecessarily extreme view. 

We amend the order by deleting the 
direction to the Original Court to record 
findings. In other respects the order will 
stand. Costs to be costs in the cause. 

Order amended, 


(1) 14 A. 23; A. W. N. (1891) 205. 
(2) 4 Ind, Cas, 605; 3 S. L. R. 120. 


ALLAHABAD HIGH COURT. 
Szconp Crvin, Apprat No. 1676 or 1914. 
January 8, 1916. 
Present:—Mr. Justice Walsh. 
Musammat JAAKHRANI KUAR— 
PLAINTIFF—ÁPPELLANT 

| versus ` 
DHANRAJ SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 47— 
Suit for possession on basis of decree, maintainability 
of—Decree barred by limitation. 

Where a person has obtained a decree for posses- 
sion and has not executed it within limitation, he 
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can maintain a fresh suit for possession basing it 
upon the judgment obtained in his favour, and his 
suit is not harred by sections 11 and 47 of the Code of 
Civil Procedure, 1908. [p. 637, cols. 1 & 2; p 638,col. 1.] 


Second appeal from the decision of the 
District Judge, Azamgarh, dated the 18th 
June 1914. 

Dr. S. N..Sen, for the Atppellant. 

Mr. G. D. ÁAgawwala, for the Respond. 
ents. 

JUDGMENT.—This appeal raises at least 
one very interesting question of law about 
which I feel considerable doubt, but I do 
not think I should gain anything by taking 
time to consider my judgment. Iam glad 


to think that my decision can be re- 
viewed, if so desired, under the Letters 
Patent. 


The action is brought by the plaintiff for 
possession of certain property which belonged 
to her husband asa separated Hindu. Her 
husband died in 1904. She brought a suit 
for possession against the defendant in 1907 
and succeeded in the first Court. That 

- judgment was affirmed by the Appellate 
Court in November 1907. "The defence had 
been that the land had been given orally to 
the defendant by the plaintiff's husband. 
That defence failed. It was also alleged that 
the defendant had been in continuous posses- 
sion since 1895, but of course that would have 
given the defendant no right in itself. The 
judgment of the Appellate Court was ap- 

' pealable tothe High Court but was not 

appealed against. That is a decision between 
the present plaintiff and the present defend- 
ant, that tbe plaintiff was entitled to the 
property in question and was also entitled to 
immediate possession in 1907. The ques- 
tion of title, therefore, between the parties is 
res judicata. The plaintiff applied for execu- 
tion of the decree which had been given in her 
favour in the Court of first instance in Sep- 
tember 1913. That application was not 
unnaturally rejected by the Munsif on 
the 10th of January 1914 on the ground that 


it was made more than three years after the. 


decree and was, therefore, time-barred. 
Between 1907 and 1913 something appears to 
have happened to which I will refer later 
in my judgment. Upon.her application 
being thus rejetted, the plaintiff brought 
this -snit “6n the” 26th February 1914 and 
obtained a decree for possession ‘in her favour 
on the 28th of April 1914 in the Munsif’s 
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Court. That decision was reversed in appeal 
by the District Judge on the 18th of June 
1914, and from that latter decision this 
appeal i is brought. a 


Now, the plaint in this, suit undoubtedly 
alleged a cause of action founded upon the 
decree of 1907. Italso alleged, for some 
reason or another, a right of action accruing 
in 1905. That was clearly wrong because 
any cause of action anterior to the judgment 
of 1907 was merged inthe judgment. It 
also alleged in paragraph 2, that the plaintiff 
could not obtainlpossession within three years 
of the decree, and it did not allege that the 
plaintiff had in fact been in possession at 
any time between 1907 and the commence- 
ment of this suit. So that when the case 
came before the Court of first instance, the 
sole cause of action alleged, which the 
defendants had any reason to anticipate 
would be urged against them, was the pre- 
vious decree. However, as appears from the 
judgment of the learned Munsif and from the 
extracts of evidence read by the respondents’ 
Counsel to me, it happend that during the hears 
ing of the suit, five days prior to the decision, 
a witness gave evidence that the plaintiff had 
been in possession of the land in dispute a 
year after the decree, ez, in 1608, It is 
perfectly true, as I have pointed out, that no 
reliance had originally been placed by the 
plaintiff upon that fact. It must have taken 
the defendants and their Pleaders by surprise, 
and it was clearly a matter in which in 
justice to the defendants (if the defendants 
and their Pleaders had desired it) they ought 
to have been given any further opportunity 
which they reasonably asked to meet that 
further allegation. They do not appear to 
have donéso,. but one of the defendants 
Dharam Singh, himself went into the witness- 
box and apparently contradicted the witness. 
The learned Munsif was unable to accept the 
evidence of this defendant and gave excellent 
reasons for accepting the evidence given 
by the witness to whom I have referred, 
and he held as a fact, after hearing 
the evidence cn both sides on “a point 
which, as I have said, had not been raised in 
the plaint, that the plaintiff had been in 
possession of the land within 12 years, viz., 
in 1908. In my opinion, if that is true, it 
was a satisfaction of the decree and a fresh 
cause of action would accrue to the plaintiff, 
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if at any time subsequent to that the defend- 
ants re-took possession. It was alleged by 
the same witness (to whom I have referred) 
called by the plaintiff, that the defendants 
did re-take possession, although that statement 
does not appear in the learned Munsif's 
judgment but was read to me by the respond- 
ents’ Counsel. Now there are cases, no doubt, 
in which parties are taken by surprise and 
in which it is unjust to allow their rights to 
be defeated by proof of matters which are not 
alleged and which they have no opportunity 
of meeting. On the other hand it is undesir- 
able in the interests of justice, where no in- 
justice will otherwise be done to anybody, 
that a Court should wilfully shut its eyes to 
relevant facts which are proved in the zourse 
of the hearing, raising a cognate though 
different cause of action to that originally 
relied upon by the plaintiff. Everybody 
knows that it may occur that in the early 
stages of a case, all the facts are not known 
to the Pleader who draws out the plaint, and 
every risk of injustice can be ayoided by 
allowing an adjournment, by raising the point 
on appeal, or by penalising the successful 
party in costs. In this particular case the 
defendants appealed. Upon the hearing of 
the appeal it was open to them to raise any 
question of law or to point out to the Appel- 
late Court any unjust consequences which had 
ensued to them arising out of the admission 
of the evidence to which I have referred, and 
the finding at which the learned  Munsif 
arrived. They advanced six grounds cf 
appeal but they took no point about this alleg- 
ed injustice. The finding of fact to which 1 
have referred is not dealt with at all in the 
judgment of the lower Appellate Court 
and must be taken, therefore, not to have 
been overruled. It, therefore, stands as a 
finding of fact by which, Iam bound, as 
to which it would bea great misfortune, in 
my opinion, if I were not entitled to take 
notice of it, and which, in my opinion, entitled 
the plaintiff to succeed. 1 do not think that 
under the circumstances of the case, I should 
be doing, right if I sent the case back or 
referred any further issue on this point. On 
that single ground, therefore, I allow this 
appeal and give judgment for the plaintiff. 
To put the matter in rightform I re-settle an 
issue under Order XI, rule 24, tothefollowing 
effect: —"The plaintiff, while in possession of 
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the land in question in 1908, was wrongfully 
dispossessed by the defendant?" and I hold 
that the plaintiff is entitled to succeed on thzt 
ground. 


There is, however, another point to which 
I have already referred which is raised by 
this appeal, namely, even if the plaintiff was 
not entitled to have the factof physical 
possession in 1908 found in her favour in this 
suit and to recover judgment upon that fact 
alone, whether shé is not entitled to sue as 
she originally did, and to succeed, upon the 
decree of 1907. ‘That is a question which is 
by no means free from difficulty. There has 
been a considerable amount of discussion 
upon ib inone form or another and’ some 
divergence of judicial opinion, but 1 do -not 
think it desirable to go at length through all 
the decisions on the point. I would first 
refer to & decision by Wilson, J., in 1881 
reported as Atlermoney Dossee v “Hur, Doss 
Dutt (1) which commends itself to my judg- 
ment and to certain observations contained in 
a recent judgment of two Judges of the. 
Calcutta High Court reported as Kali Charan 
Nath v. Sukhada Sundari Debi (2). Most, 
if not all, of the cases are set out in that judg- 
ment. ‘lhe passage to which l would refer 
is at the end of the judgment on page 62, 
being a passage cited from the judgment by 
Baron Parke in Williams v. Jones (3): “The 
principle...is, that, where a Court of competent 
jurisdiction has adjudicated a certain sum to 
be due from one person to another, a legal 
obligation arises to pay that sum, on which 
an action of debt to enforée the judgment 
may be maintained.” ‘Lhe Culentta High 
Court goes on to say: "No mischief zan result 
from the acceptance of this principle, if it is 
adopted subject to the qualification recogniz- 
ed in modern English Law, viz, that an 
action is permissible only where the judg- 
ment cannot be enforced in some other way.” 
The only other case I need refer to is a deci» 
sion of the Chief Justice of Bombay reported 
as Mancharam v. Bakshi Sahib (4). In that 
case the Chief Justice appears to me to have 
recognized the principle that judgments and 


(1) 7 0. 54; 9 C. L. R. 857; 4 Shome. L. R. 192, 

(2) 30 Ind. Cas. 824; 20 C. W. N. 58; 22 C. L. J. 272. 

(3) 13 M. & W. 625; 2 D. & L. 680; 14 L. J., Kx. 
145; 63 E. H. 262; 67 R. R. 767. ' 

(4) 6 B. H. C. R. 23l.at p. 234. 
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decrees may be sued upon when it is the only 
practicable remedy open. Now 1 take my stand 
upon the broad principle that a judgment, 
certainly in a contract case, I think in all 
cases, is a contract of record. By the comity 
of nations, most countries recognize the judg- 
ments of foreign countries and give effect to 
them by allowing suits to be brought upon 
them, provided they are delivered by Courts 
‘of competent jurisdiction, acting within that 
jurisdiction, and lay down no principle re- 
-pugnánt to the policy of what I may call the 
domestic country. It would appear that do- 
mestic judgmentsought to haveatleastthe same 
force as foreign judgments. It would also 
appear from a decision which was much re- 
lied upon by the respondents’ Counsel reported 
as Fakirapa v. Pandurangapa (5) that countless 
actions have been brought at any rate in 
‘Bombay on Small Cause Court judgments 
or decrees. It is, therefore, as it seems to me, 
difficult to hold that a suit, upon a domestic 
judgment of some kind or another, is not cog- 
nizable under the Code in this. country. 
Some limit, of course, there must be and it is 
obvious that whichever way this case is'de- 
cided, there must be some conflict of what I 
may call equitable doctrines. 

The period for enforcing a decree by Articlc 
182 of Act IX of 1908 is three years and it is 
urged with great force that to give effect to a 
suit upon judgment brought within 12 years 
under Article 122 is directly in conflict with 
Article 182. On the other hand to refuse to 
give effect to a suit upon a judgment which 
has resulted in a decree for the recovery of 
possession of lard after the expiration of three 
years would be in confliet with Article 122 
and also, as was pointed out by the appellant’s 
.Counsel, with section 28 of the Limitation 
Act. It is not immaterial that the Limita- 
tion Act itself in Article 122 recognizes—of 
course it does not enact —the admissibility . of 
judgments obtained in British India as a 
cause of action under the Code. Mr. Agar- 
wala, for the respondents, argued with great 
force that there was a wide distinction be- 
tween a judgment and a decree. So there is. 
Iam of opinion that the word “judgments” con- 
tained in Article 122 means “decrees”. The 
word “obtained” is not really applicable to the 
reasons which a Judge gives in his judg- 
ment; it is more applicable tothe decree 


(5) 6 D. 7. 
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which a successful party gets in his favour 
and I think that in two places in sec- 
tion 5 of the Limitation Act the word 
é. PETS E T 

,Judgmént is used in the sense in which 
decree" is defined by the Civil Procedure 


Code. 
Now the question still remains, whether 
there is anything in the Code itself 


which indicates that such suits are not ade 
missible in this country. Before I refer 
io tbe sections which are relied upon, I 
would observe, what I have already 
pointed out, that if the Code did contain 
anything expressly or impliedly excluding 
from the consideration of the Courts in 
this country suits rpon judgments, then for 
many years past some if not all of the 
High Courts in this country have been 
decreeing suits upon judgments without 
any jurisdiction at all. The first section 
relied upon is section ll and at first 
sight it wonld seem clearly to prohibit 
the re-litigation of any question which had 
already been determined in any suit, that 
is to say, it seems to me to go further 
than the principles of res judicata founded 
upon the Duchess of Kingston’s case (6) and 
reads as if no party, not even a plaintiff, can 
sue upon avy matter which has been 
determined. I think the answer is, that 
the plaintiff, in such a case as this, is not 
suing upon the same cause of action; he 
is alleging that he has obtained judgment 
and that the defendant is under a legal 
obligation to him cnder that judgment 
and that obligation arises out of matters 
subsequent to those litigated in the original 
suit. A 


decree’ determines questions 
between parties in litigation at the 
commencement of the suit; the plaintiff 


here is relying upon something in his 
favour at the end of the suit and independent 
of the questions originally litigated. Indeed 
questions originally litigated cannot be 
re-considered in the suit upon the decree and 
that is all section 11 provides. 

Section 12 was also relied upon and I 
therefore, refer to it but it is obyiotis that 
only relates to cases where the plaintiff is in 
default under the rules contained in the 
Schedule or has brought a suit and 
has been nonsuited, and it does not bear 
upon the question now before me. Lastly 

(6) 34 H. L. Jo. 656; Z0 Howell St, Tr, 587; 2 Buy, 
L. C. 781, i 
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“section 47 has been relied upon, and indeed 
“it has formed in many judgments dealing 
with this matter a prominent subject of dis- 
cussion under the name of section 244 of the 
old Code. As the section now stands, it reads: 
“All questions arising between the parties 
to the suit in which the decree was passed, 
or their representatives and relating to the 
“execution, discharge or satisfaction of the 
decree, shall bé determined by the Court exe- 
_euting the decree and not by a suit.” To my 
mind the question whether a judgment 
“can be sued uponin a Court of co-ordinate 
jurisdiction or not, is a totally different 
‘question to that which is dealt with by 
this section. Such a suit. does not and 
could not relate to the “execution, discharge, 
or satisfaction of a decree” and with great 
‘respect tothe Judges who have dealt with 
this question, this section, in my opi‘.ion, has 
nothing whatever to do with a suit of the 
present nature. 

Finding, therefore, nothing in the Code 
which prohibits the entertainment of such a 
suit, and finding that suits have been 
entertained over and over again in one form 
or another, and finding that the period for 
enforcing-this decree has expired and that, 
therefore, the plaintiff has no other practic- 
‘able remedy, I think the plaintiff was entitled 
to bring the present. suit on the second 
ground as well. 

J, therefore, allow this appeal, set aside the 
decree of the lower Appellate Court and 
restore that of the Court of first instance. The 
plaintiff will get her costs in all Courts. 

: Appeal allowed. 


o 


LOWER BURMA CHIEF COURT. 
SrzciíAL Crvin, Seconp ApPgAL No. 39 or 1915. 
January 1f, 1916. 

.  Present:—Mr. Justice Maung Kin. 
MAUNG AUNG NYUN AND oTHERS— 
DEFENDANTS—ÅPPELLANTS 

. versus 

_ MAUNG GYI—Ptarntirr— 

-. E : RESPONDENT. . 
. -Contract Act (IX of 1872), s. 11—Minor—Contract to 
“purchase; validity of—Suit by minor, maintainability 
of—Sale of minor's property by guardian, if valid— 
Benefit or necessity of minor. 
Tf there is only an agreement on the part of a 

“minor to buy and on the part of a major to sell and 
pothing-more, and the former afterwards refuses to 
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“perform his part of the contract, the latter would 


not be able to hold him liable under the contract, 


_because a minor is not, under the Indian Contract 


Act, competent to make a contract; but where in 
addition to the agreement the minor has paid the 
price and has obtained a transfer of the property, 
the transfer is not void, as it was the act of the 
seller who was at the time competent not only to 
contract but also to make a transfer to any one 
he liked. |p. 639, col. 2.] 

Mohori Bibee v. Dharmodas, 30 C. 639; 5 Bom. L. R, 


.:421; 7 C. W. N. 441; 30 I. A. 114, distinguished. 


A sale of a minor's property by his de facto guardian 


for the benefit or necessity of the minor is valid. [p. 
639, col. 2.] 
Mr. Ba U, for the Appellants, 
Maung Pu, for the Respondent, ' 
JUDGMENT.—There are three 


points 
for determination, namely, . 

l. Is the suit barred by limitation? 

2. Was the plaintiff the owner of the 
property in suit, when the lest defendant, 
Maung Aung Nyun, sold it as alleged by 
the defence to the 2nd defendant and her 


-husband, since deceased? 


8. If ib was his property then, -is the 
sale by Maung Aung Nyun binding on the 
plaintiff ? 


The plaintiff describes the suit. as one 
to set aside a deed of sale executed by 
the lst defendant and for possession of 
the land conveyed by that deed. But 
the facts alleged by him show that itis 
one by a ward to recover property impro- 
perly alienated by his de fact» guardian, 
the Ist defendant. However, in any view 
of the case as to the nature of the suit, 
it cannot be held to be time-barred. The 
Sub-Divisional Judge has found that the 
plaintiff was 18 years and 2 months old 
at the time of the institution of the suit. 
The Divisional Judge on appeal has said 
that it might not be possible to state 
the plaintiffs age correctly but that ib 
was certain that he was then little over 
18. Under section 6 of the Limitation 
Act the plaintiff had three years in 
which to file a suit, from the date on 
which he attained majority. That being 
suit was not barred by 


As regards the second point, I agree 
with the ‘learned Divisional Judge in 
finding that Ma Ngwe sold the land to 
her grandson, the plaintiff, alone.. It is un. 
fortunate that his uncle, Shwe Po,and his aunt, 
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Ma Shwe Hnya, have not been called. But 
in my judgment the evidence on the record is 
sufficient to justify a finding in his favour. 
Three respectable witnesses, who say they 
were present on the- occasion of the sale, 
support him. There was a mutation of 
names in the Register No. IX commonly 
known as pyatpaing. But the register 
relating to it has been destroyed by fire. 
Secondary evidence of its contents being 
held admissible, Shwe Aung, the then 
Revenue Surveyor, gives evidence on behalf 
of the defence that Ma  Ngwe reported 
the sale to him as one to Maung Aung 
Nyun and at her request he entered 
the plaintiff’s name also in the pyatpaing, 
as she said that he was the son of Aung 
Nyun and that his father had taken . a 
second wife whomight claim an interest in 
the property” afterwards. Shwe Aung is 
not, however, supported by the assessment 
roll, where we find the land shown as 
that of “Maung Gyi father Maung Aung 
Nyun.” The entry means Maung Gyi, son 
of Maung Aung Nyun. If his story is 
true, the entry should have been “Aung 
Nyun son Maung Gyi" which would mean 
Aung Nyun and his son Maung Gyi. In 
this instance, “Son Maung Gyi" cannot be 
taken as a description of Aung Nyun, as it 
is not usual to describe a man in the 
Revenue Registers as so and so whose 
son is so andso. But it is quite common and 


also usual and proper to describe a minor 


as the son of so and so in the registers. 
In such a case the description is given as 


briefly as possible as in this case, “Maung 
Gyi father Aung  Nyun" instead of 
“Maung Gyi son of Aung Nyun". The 


former words means Maung Gyi, father’s 
name, Aung Nyun. The entry, therefore, 
shows that the land was put in the 
name of Maung Gyi. Further there was 
a good reason why Ma Ngwe should have 
thought of selling the property to Maung 
Gyi in the way alleged, because that was 
one way of protecting the interests of her 
motherless young grandson, whose father 


had taken a second wife, whose advent 
‘into the family was likely -to work a 
-mischief against the boy in the 
future. 


Next, it has been argued that the sale 
to Maung .Gyi was void, because he. was 
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then a minor. In my opinion there is no 
warrant in law for this proposition. Af 
there was only an agreement on the part 
of Maung Gyi to buy and on the part of 
Ma Ngwe to sell and nothing more, and 
the former afterwards refused to perform 
his part of the contract, the latter would 
not be able to hold him liable under 
the contract because a minor is not, under 
the Indian Contract Act, competent to 
make a contract which is defined as being an 
agreement enforceable by law. But where 
in addition to the agreement the minor 
has paid the price and has obtained a 
transfer of the property, I do not see 
how the transfer could be held to be 
void, especially as it was the act of the 
seller who was at’ the time competent 
not only to contract but also_to make a 
transfer of her property to anyone she 
liked. The well-known Privy Council case of 
Mohori Bibee v. Dharmodas (1) cannot apply. 
That was a case in which a mortgage by a 
minor was held to be void under section 
10 of the Indian Contract Act. A mortgage 
involves (1) a covenant to  re-pay the 
loan and (2) a transfer of an interest in 
the mortgaged property as security for 
the loan and the transfer involves an 
agreement on the part of the mort- 
gagor to allow the mortgagee to treat the 
property as security for the loan. Such 
being the nature of a mortgage itis quite 
right in holding that a minor is incompetent 
to enter into such a transaction. The 
transfer in the present case was entirely 
different; I, therefore, hold thatthe sale to 
Maung Gyi was valid. 


The third question is whether or not 
the sale of the property .by Maung Nyun, 
the de facto guardian of Maung Gyi, to 
the 2nd defendant and her husband was 
valid. If it was made for the benefit ‘of 
the minor or because of his necessity; 
there is authority for holding that it would 
be valid. But the question, whether Aung 
Nyun had sold the property for the minor’s 
necessity or his benefit,-has been answered 
by both the lower Courts in the negahiye, 
I entirely -agreé with oe ` The | burden 


t3 


(1) 30 C. 539; a Pon. L. R. 421; 57.0. w Ne ani io 
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of proof which is on the defence has not 
been discharged, as there is no evidence 
on their side. And it has been proved 
beyond all doubt that Aung Nyun was a 
confirmed gambler and never contributed 
tothe support of his young son. 
The appeal is dismissed with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Szconp Civic Appeat No. $58 or 1915. 
January b, 1516. 

Present:—Mr. Justice Shah Din. 
AZIM ULLAH AND OTHERS—DEFENDANTS — 

APPELLANTS ` 

versus 

GOKAL CHAND AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Limitation Act (IX of 1908), s. 6— Appeal filed out 
of time under advice of Pleader— Pleader misled by 
change in law—Sufficient cause. 

It ig not an inflexible rule of law that in no case 
can the circumstance that a litigant has, under the 
erroneous advice of Counsel or Pleader, presented 
an appeal out of time be deemed a sufficient cause 
within the meaning of section 5 of the Limitation 
Act. The true rule is whether, under the special 
circumstances of each case, the appellant acted under 
an honest, though mistaken, belief formed with due 
care and attention or there was any negligence or 
inaction or want of bona fides on the part of the 
appellant. " 

Sundar Koer v. Raghunath Sahai, 12 Ind. Cas, 677; 

Rakhal Chandra Ghosh Mozumdar v. Ashutosh Ghosh, 
19 Ind. Cas. 931, 17 C. W. N 807, followed. 
' Where, therefore, an appellant filed an appeal 
in the Court of a District Judge after the specilied 
period of 3u days under the advice of a legal 
practitioner, who was misled by & change in the 
law of limitation relating to appeals: 

Held, that there was sufficient cause within the 
meaning of section 5 for not filing the appeal 
within the prescribed period of limitation. 


Second appeal from ihe 
the District Judge, Rawalpindi, dated the 


9th March 1915, affiming that of 
the Subordinate Judge, Rawalpindi, dated. 


decree of 


the 13th August 1914, decreeing the 
claim. 

Mr: Abdul Ghant, for the Appellants. 
Bhagat Gobind Das, for the Res- 
pondents. l 

JUDGMENT.—The role question for 
decision in ihis case is wletker the 
appellants had “sufficient cause" for not 


filing their appeal in the Court cf the 
Pistritt Judge within the prescribed pericd 
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of limitation so as to be entitled to the 
benefit of section 5 of the Limitation 
Act. This question has to be decided 
with reference to the circumstances of this 
particular case; and considering it in the 
light- of those circumstances, I think that 
the appellants had “sufficient ciuse” within 
the meaning of section 5 of the 
Limitation Act for not preferring their 
appeal within the period of 30 days 
prescribed by Article 152. of that Act.’ 


The appellants have filed 
stating that the appeal in the Court of 
the District Judge was filed after the 
expiry of 30 days but within the period 
of 60 days under the advice of a legal 
practitioner of Rawalpindi, and that their 
Counsel was misled because there had been 
a change inthe law of limitation relating to 
appeals in the District Judge’s Court, 
by the repeal of the old ` Punjab. Courts 
Act by Punjab Act 111 of 1914. The 
principle applicable to cases like the one 
under consideration is that laid down in 
Sundar Koer v. ltaghunath Sahat (^) and 
in Rakhal Chandra Ghosh Mozumdar 
v. Ashutosh Ghosh (9). That principle is 
that it eannot be laid - down as an 
inflexible rule of law that in no case 
ean the circumstance that a litigant has, 
under the erroneous advice of Counsel or 
Pleader, presented an appeal out of time, 
be deemed @ sufficient cause within the 
meaning of section 5 of the Limitation 
Act. The true rule is whether, under the 
special circumstances of each case, the 
appellant acted under an honest, though 
mistaken, belief formed with due care and 
attention, or there was any negligence or 
Inaction or want of bona fides on the 
part of the appellant. 


an affidavit 


In accordance with this rule the appellants 
were, in my opinion, entitled to the 
benefit of section 5 of the Limitaticn Act, and 
the District Judge should have entertained 
their appeal ard disposed of it on the 
merits. I acccidingly accept this appeal 
ard setiirg aside the decree of the 
District Judge remand ithe case to him 
for a re-hearing of the appeal. ‘The costs 
will abide ihe event. 


Appeal all wed. — 
(1) 12 Ind. Ces. 677. ; 
2) 19 Ind: Cas, 991.17 C, W:N: 803, 7. - 
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- LOWER BURMA CHIEF COURT. 
` FULL BENCH. 
Crimina Revision Petition No. 229-B 
or 1915, 

. : September 14, 1915. 
Present:—Sir Charles Fox, Kr., Chief Judge, 

Mr. Justice Twomey, Mr. Justice Ormond, | 
Mr. JusticeParlett and. Mr. Justice Robinson. 
: NGA MYA— APPLICANT - 

versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1598), ss. 297, 
299, ill. (a) —Trial by Jury—Judge's duty —Interpre- 
tation of Statute—Weight to be attached tu illustrations 
—Penal Code (Act XLV of 1460), s. 800, excep. 4— 
Evidence Act (I of 1872), s. 105. 

An omission on the part of a Judge to explain to^ 
the Jury the difference between murder ‘and culpable 
homicide not amounting to murder is not in every 
cage a material misdirection. [p.642, cols. 1 & 2.] 


Hla Gyi v. Empgror, 3 L. B. R. 15; 11 Bur. L. R. 
298; 3 Cr. L. J. 1, referred to. i 


The statements of law in tho illustrations used in 
an Act cansot be taken as laying down substantivo 
law; they merely go to show the intention of the 
framers of the Act and may bo usefulif correct. 
Lp. 642, col. 2.] : 

The only express provision as to the duty of a 
Judge in charging a Jury is that in section 297. It 
is not incumbent on a Judge to explain a part of 
the law to the Jury, which if they acted on they 
would have gone wrong. [p. 642, col. 2; p. 648, col. 1.] | 


Before a Judge leaves a case to tho Jury for find- 
ing as tọ whether the accused’s case comes within 
one of the exceptions to section 800, Indian Penal 
Code, there must be evidence, at least an allegation 
by the accused, on which they might regsonably and. 
properly conclude the facts to be established. [p. 648, 
col. 2; p. 644, col 1.] 


Emperor v. Upendra Nath Das, 30 Ind. Cas. 113; 21 
C. L. J. 8775; 16 Cr. L. J. 661; 19 C. W. N. 653 (F. BJ), 
referred.to. i 


It is not the Cuty of a Judge to invent facts 
in the interest of accused persons. [p. 644, col 1.] | 


Per Twomey, J.~ When the facts appearing in a 
case are consistent only with an intention to cause 
death or to cause bodily injury sufficient in the ordi- 
nary course of nature to cause death, the offence can 
only be murder and it would, in such a case, clearly 
be misleading to discuss culpable homicide’ done 
with any lesser criminal intention. [p. 644, col. 1.] 


In doubtful cases of murder a Judge is bound to 
explain the law as to the -minor offence ‘of culpable” 
homicide not amounting to murder as well as the, 
major offence of murder. [p. 645, col 1.] 

Per Parlett, J —A judicial decision must be taken 
as arrived at under the particular circumstances of 
the case in which it «as given and to govern an- 
other case only if its circumstances are similar. (p. 
650, col. 1.1 i 
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- Itis quite possible to explain fully and correctly 
what murder is without stating what itis not. A Court 
is bound to presume the absence of circumstances 
bringing the case within an exception unless and 
until the existence of theso circumstances is proved or 
at least alleged. If there is material only for some 
of such circumstantes but not others, it would not be 
right for a Judge to raise tho applicability of 
the exception before the Jury as by so doing he 
might mislead them into contravening section 105 
of the Evidence Act. [p. 650, col, 2.1 


' Per Ormond, J.--The examination of an accused is 
to be taken as evidence in the case. The facts, there- 
fore, stated by an accused must be considered by 
the Jury in the same way as facts deposed to by the 
Witnesses in the case, the Jury being at liberty to 
accept as true all or some only of the facts stated 
by the uccused. But it is the duty ofa Judge to 
explain to tho Jury not only the law applicable to 
the facts as deposed to by the witnesses in the case, 
but also the law which is applicable to the facts as 
stated by the accused. [p. 646, col. 1.] 


Review of the order of the Hon’ble Mr. 
Justice Robinson, dated the 20th August 
1lv15, passed in Criminal Sessions Trial 
No. 28 of 1915. . ` 


Messrs. May Aung ànd Ba Dun, for the 
Applicant. 


Mr. Mg. Kin, Assistant Government 
Advocate, for the Crown. 
JUDGVENT, 


Fox, C. J.—The case is before this Bench 
for review under section 12 of the Lower 
Burma Courts Act upon the following certi- 
ficate of the Government Advocate:— 


“Criminal Sessions Trial No. 28 of 1915. 

I hereby certify under section 12 of the 
Lower Burma Courts Act, 19 0, that it should 
be further considered by the Chief Court 


1. Whether the learned Judge who pre- 
sided at the Sessions Trial held at Rangoon, 
at which the case above named was tried on or 
&bout the Z0th day of August 1915, erred in 
omitting to explain to the Jury the distinction 
between murder and culpable homicide not 
amounting to murder: 


2. Whether the learned Judge erged.in 
omitting to direct the Jury that, if they be- 
lieved there was a row over a ‚gambling dis- 
pute and a fight during which the deceased 
was stabbed, it was open to them to consider 
the effect of exception 4 to section 300, Indian 
Penal Code, š i 
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3. Whether misdirection or misdirections 
(if any) have in fact occasionad a failure of 
_ justice under section 537 (d) of the Code of 
Criminal Procedure. 


(Sd.) G. RorLEbGs, 
Government Advocate, Burma.” 


The only charge which the accused was 
ealled on to plead to was a charge of murder, 
-It is not contended that there was any error 
or defect in the learned Judge’s explanation 
to the Jury of the law of murder so far as 
such law was applicable to the case. 

The wording of the lst paragraph of the 
certificate is very wide, but itis not contended 
that the learned Judge should have gone 
through the whole range of the circumstances 
under which the taking of the life of another 
does notamount to murder but amounts to 
culpable homicide not amounting to murder. 

The’ first error: committed by the learned 
Judge is said to have been in omitting tc tell 
the Jury that. whoever causes death of a 
human being by doing an aet with the inten- 
tion of causing such bodily injury as is likely 
to cause - death is guilty of culpable homicide 
not amounting to murder which, when inten- 
iion is involved, requires in the ordinary case 
either an actual intention to cause death or 
an intention to cause bodily injury sufficient in 
the ordinary course of nature to cause death. 
. It is contended that it is the imperative 
duty of a. Judge to lay before a Jury these 
distinctions in every case in which an ac- 
cused is charged with murder by an act 
done with the intention of causing bodily 
injury. The words “A is tried for themuzder 
of B; it is the duty of the Judge to explain 
to the Jury the distinction between murder 
and culpable homicide” in illustration (a) 
to section 299 of the Code of Criminal Pro- 
cedure, are relied on in support of this con- 
tention, aS is a ruling upen which the il- 
lustration may possibly have been brought 
into the Code. The case of Hla Gyi v. 
Emperor (1), in which it was held that omis- 
sion on the part of the Judge to explain 
the difference between murder and culpable 
homieide-not amounting to murder was a 
material misdirection is also relied on. 
There eculd be no question that there was 
material misdirection, in that case, but if 


(1) 8 L, B. R. 75; 11 Bur. L. R. 298; 2 Cr. L. J. 1. 
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the judgments lay down that suzh an 
omission is a muterial-misdirestion in every 
case, they go too far. 

The weight to be attached to appirent 
statements of law in illustrations used in 
Acts has been the subject of consideration 
in many cases enumerated in Wy ideotfe and 
Ameer Alis Law of Evidence at page 98 of 
the 6th Edition. The geneéal consensus of 
opinion is that they cannot be taken as lay- < 
ing down substantive law, and that they 
merely go to show the intention of tne 
framers of the Act, and in that and other 
respects they may be useful,-provided they 
are correct. Substantive law can only be 
made by express enactment in an Act. There 
is no express enactment Jaying down the 
rule stated in illustration (a) to section 299 
of the Code of Criminal Procedare. The 
only express provision as to the duty of & 
Judge in charging a Jury is that in section 
297, which says that he shall sum up the 
evidence for the prosecution and defence and 
lay down the law by which the Jury are 
to be guided. The act which the accused 
in the present case was charged with having 
committed was the plunging of a sharp- 
pointed kitchen knife, the blade of which 
was 9i inches long, into the upper part 
of the back of the man who was killed by 
him with force sufficient to drive it down 
51 inches into the man's body until it came 
out in part of the man's chest. The ac- 
cused is said to have accompanied his blow 
with an exclamation that could only mean 
that he struck the blow intentionally. He 
is said to have followed this up with other 
savagery in keeping the knife in the wound- 
ed man’s body and not withdrawing it, al- 
though attacked by others in order to make 
him do so. The wounded man did not die 
instantaneously, but he lived only for & 
very short time after receiving the stab. 
Prima facie the case was one of wilful 
murder. If it was proved to the satisfaction 
of any reasonable man that the accused did 
the acts he was alleged to have done, no 
reasonable juryman acting according to his 
oath and his conscience could come to any 
other conclusion than that the accused had 
killed the man and that he had stabbed 
him with the intention of killing him or 
at Jeast with the intenticn cf causing bim 
bodily injury sufficient in the order of nature 
to eause his death, There was, in my opi- 
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nion, na room for any reasonable man coming 
to the conclusion that he may have stabbed 
“with thé intention merely of causing bodile 
‘Injury likely to cause death. In such a 
ease it appears to me that in performing 
‘the duty of laying dawn the law by which the 
‘Jury was to be guided, it was not ineumbent 
on the Judge to explain a part of the law 
‘which if they had acted on they would have 
done wrong. In such a case they were to be 
~ guided not by the law as to culpable homicide 
not amounting to murder but by thé law as to 
- murder. I am unable to hold that the Judge 
erred in omitting’ to explain to the Jury 
the distinetion between murder and culpable 
homicide not amounting to murder. 

Another-ground of. objection to the charge 
: to- the Jury -raised before us in the course 
of the argument’ is that the learned Judge 
-erred “in omitting to explain to the Jury the 
' bearing of ‘drunkenness on the question of 
the’ intention of a man in doing an act 
-such as the accused was alleged to have 
‘done. This ground does not appear to me to 
fall within the matters to be reviewed un- 
der the Government Advocate’s certificate, 
and -we cannot go beyond: that certificate. 
I -may say, however, that it appears to me 
that there was nothing in the accused’s own 
statement, or in ‘the evidence of any of the 
witnesses he: called, süffioient to show that 
his mind was so affected by thedrink he 
had taken that he was incapable of know- 

ing that what he was doing was danger- 
‘ous, and consequently there was nothing to 
rebut the presumption that he intended 
the natural consequences of his actin stab- 
bing Po Myit in the way he did. 

The remarks in the case of Emperor v. 
Upendra Nath Das (2) as to the conduct of a 
ease by Counsel not being a negligiblé factor 
im a Criminal Court bear on this part of 
the -present case. The efforts of the' Ad. 
vocate for the accused in’ this'case appear 
“to have been chiefly directed to trying to get 
the *Jury~ to come to the conclusion: that 
the evidence for the prosecution was so un- 
reliable that the accused should. not bs 
convicted on it, and that his story that he 
did not stab and kill Po My-t should be 
believed.” It was open to him to haye ‘also 

2o jo SB 
. (2) 80 Ind. Cas..113; 19,0. W. N. 653; 21 


Gate d. 
377; 16 Or. L, J. 661 (© B... 


i 


. INDIAN CAS. 


043 


put before them considerations as to hi6 in- 
tention in’ the event of their coming to the 
conclusion that he did stab ‘the man, but the 
learned Advocate did not do so.” The learned 
Judge cannot be said to have erred in omit- 
ting to raise a case for the accused which his 
Advocate had not raised in any explicit 
way, and a case for which there was no real 
foundation. 


The second matter which the Goverument 
Advocate has put before the Court for con- 
sideration is whether the learned Judge erred 
in omitting to direct the Jury that if they 
believed there was a row over a gambling 
dispute and.a fight during which the de- 
ceased was stabbed, it was open to them 
to consider the effect of exception 4 to sec- 
tion 300 of the Indian Penal Code. The 
wording of that exception is:—‘Culpable ho- 
micideis not murder if it is committed with- 
out premeditation in a sudden fight in the 
heat of passion upona sudden quarrel and 
without the offender’s having taken undue 
advantage or acted in a cruel or unusual 
manner.” Under section 105 of the Evidence 


Act it lay upon the accused to bring 
himself within that section. Neither he 
nor his Advocate alleged any such case, 


involving as it does the admission that he 
had killed Po Myit bot that he had 
done it under circumstances stated in the 
exception. There was nothing whatever to 
support such a case. In his statement to 
the Magistrate he said that he with others 
had played the game of ket in the 
house where the occurrence took , place. 
He had put down 8 annas as his stake 
but Po Mya did not pay the equivalent. 


> For some reason which he did not explain 


Po Mya, Sein Thi and Tha Dun surrounded 
him and hit him with their fists. So he 
struck Po Mya with what he thought a 
stick. As he. was under the influence of 
liquor at the time he did not know whom 


he struck. Po Myit was near him, He 
did not stab Po . Mya with a da. 
Such is his version of what occurred 


in the house. It is not supported by any 
evidence except as to gambling having gone 
oa inthe house. Itisa statement of facts, 
L.fatl, to see how it could be the duty of the 
learned Ju-lge to put before the Jury another 


State of facts which the accused did not even 
. allege, and then to tell the Jury that if those 
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other facts were true they should consider 
“whether the case fell within exception 4. 

The Calcutta Full Bench case Hmpercr v. 
Upendra Nath Das(2) makes it quite clear 
that before a Judge leaves a case for finding 
‘as to whether the uceused's case comes within 
cne of the exceptions to section 300, there 
‘must bé evidence on which they might 
reasonably and properly conclude tke facts 
to be established. 

Even if it be taken that what the accused 
really meant tosay was that, on being struck 
by their fists (by Po Mya, Sein’ Thee and 
Thee Dun) he took up the nearest thing to 
hand which turned out to be a dah and 
struck at Po Mya but unfortunately hit 
Po Myit, even then there would have been no 
case falling under exeeption 4, though there 
might possibly be one under exception 1 
with which we are not concerned. 

It is, however, not a duty of a Judge to 
invent facts in the interest of accused persons. 

In my opinion the learned Judge did not 
err in not putting to the Jury that it was 
open to them to consider the effect of exception 
4 to section 300 in connection with the case. 

I would refuse to interfere in the case. 

' Twomry, J.— There are two species of 
culpable homicide, viz , murder and culpable 
homicide not amounting to murder, and the 


difference between the two lies in the 
intention or knowledge with whick the 
offender did the criminal act. When the 


facts appearing in thease are consistent 
only with an intention to cause death or 
to cause bodily injury sufficient in the 
ordinary course of nature to cause death, 
the offence can only be murder and in 
sich a case it would clearly be misleading 
to discuss culpable homicide done with any 
lesser criminal intention. Examples are 
given in illustrations (a) and (e) tosec- 
tion 800. The cases described in these 
illustrations fall clearly under the major 
species of culpable homicide. It would be 
different if the facts showed that the 
offence was near the border line between 
the two offences, for example, if the weapon 
used was a'club or if the wound was in 
such a part?of the body or of such a kind 
as to raise doubts about the cíffender's 
intention. In suc? doubiful cases the Judge 
would be bound to explain the law as to 
‘the minor offence as well as to the major 
offence. In the present case if we look 
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.only to the weapon used and the nature 


of the injury, there can be no doubt at all that 
the offender’s intention fell within clause 
(7) and clause (ii) of section 200. If 
the offender was in his right mind, no other 
intention could be attributed to him than 
an intention to cause death or to cause 
bodily injury sufficient in the ordinary course 
cf nature to cause death.’ It has been 
argued. however, that the learned Judge 
missed the significance of the evidence as to 
the offender being intoxicated, that this 
evidence was important as bearing on the 
question of intention and that it was the 
Judge’s duty to explain to the Jury the 
difference between murder and the less 
serious species of culpable homicide, because 
a man may be so intoxicated that he is 
incapable of forming the particular intention 
requisite for the offence of murder. This 
argument would have great force if there 
were evidence of such intoxication. But in 
addressing the Jury on the subject 
the Judge would necessarily be guided to 
a great extent by the attitude taken up 
by the accused and his Advocate, and would 
be slow to raise this special defence if 
neither the accused nor his Advocate relied 
on it. There is evidence of drunkenness 
in this case. The prosecution witness Po 
Mya said in cross-examination that the 
accused appeared to have been drinking. 
Po Set in answer to questions by the Court 
said he got the emell of liquor from the 
accused. The defence witness Ma Kin 
said that the accused was drunk, another 
defence witness said he was very drunk 
and staggering about, and a third said that 
he did not talk properly. But the Advocate for 
accused did not question the important eye- 
witnesses Tha Dun, Sein Thi, and Po Set 
at all about drunkenness. The accused 
himself in his examination did not mention 
that he was drunk till he reaches the 
climax of his story. After describing the 
alleged gambling at Po Mya’s house in 
detail he says: “Po Mya, Sein Thi and 
Tha Dun surrounded me and punched me 
with their fists. So I struck Po Mya, I 
think with a stick. As I was drunk (a et-mu) 
1 did not know whom I struck.” His statement 
is not consistent with a plea that he was 
too drunk to know what he was doing, for 
according to his own account he was able 
io take part in the game of ket, which 


Vol. XXXII] 
NGA MYA v. EMPEROR. 


presumably requires some cunning. Mr. 
May Aung says in addressing the Jury he 
laid stress on the accused’s drunkenness. 
The learned Judge has no note of this, 
though he kept a note of Mr. May Aung's 
address. At any rate, the fact of drunken- 
ness seems to hav been pressed merely 
as adding to the improbability that the 
accused was the man who actually stabbed 
the deceased Po Myit. The learned Counsel 
did not specifically urge that the accused 
owing to drunkenness was incapable of 
forming either of the intentions described 
in clauses (7) and (Zi?) of section 309, 
and the evidence was, in my opinion, in- 
sufficient to .ustify the Judge in himself raising 
for the accused an alternative line of defence 
which would be inconsistent with the line 
actually taken up by the learned Counsel. 

Stress is laid on the first illustration 
to secticn 299 of the Oriminal Procedure 
Code, but I cannot see that it obliges the 
Judge in all cases of murder to descant 
also on culpable homicide not amounting 
to murder. From its contents the illustra- 
tion is clearly an injunction not to the 
Judge but to the Jury, so far asit is 
an injunction atall. It defines the Judge's 
provine on which the Jury are not to 
encroach, but it assumes, I think, that the 
ease before the Court is one òf which the 
facts are suspectible of two different yiews, 
viz, one view according to which the offence 
committed by 4 would be murder and 
another view :eeording to which A would 
be guilty of only culpable homicide not 
amounting to murder. It is not meant at 
all to apply to cases like those stated in 
illustrations (a) and (e) to section 300 where 
only one view of the facts is possible. 

The Government  Advocate's certificate 
propounds a special question as to the bear- 
ing on this case of section 300 exception 
4. if he thought that the effect of the 
other exceptions to section 300, should be 
considered in connection with this case he 
would doubtless have propounded further 
special questions as ‘to those exceptions. I, 
therefore, assume that the first question in 
the certificate relates to the subject of in- 
tention only. In accordance with the views 
I have expressed on that subject I would 
answer the firsí question in the negative. 

the second question in the certificate 
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suggests the possibility that the accused 
Nga Mya stabbed the deceased Po Myit 
without premeditation in a sudden fight in the 
heat of passion upon a sudden quarrel 
and without the offender having taken any 
undue advantage or acted in a cruel or 
unusual manner. This suggestion is founded 
on the statement of the accused that Po 
Mya, Sein Thi and Tha Dun surrounded 
and beat him. Thus according to the 
accused, there was a fight in which the 
deceased took no part. There is no other 
evidence that such fight took placa. Accord- 
was 


ing to the prosecution evidence he 
assaulted but only after he had stabbed 
Po Myit. It is urged that the defence 


evidence and the admissions of the prosecution 
witnesses gives rise to a strong probability 
that gambling was going on. But assuming 
that the men were gambling, I do not see 
that this circumstance would give much 
colour to the accused’s statement that he was 
set upon and that there was a fight. People 
who are gambling are perhaps more apt to 
quarrel than people otherwise engaged, 
but this is a very slender basis for the 
superstructure we are asked to place upon 
it. It is, of course, possible that there 
was a fight and that the deceased though 
not engaged in the fight was somehow stabbed 
by the accused in mistake for one of his 
assailants. But even the accused did not 
himself say that this was what occurred and 
his learned Advozate did not advance such a 
theory at the trial. In these circumstances 
ani looking to the  absenes of evidence 
as toa fight, I think we cannot hold it a 
misdirection of duty on the Judge’s part that 
he did not ask the Jury [in the words of 
Woodroffe, J., in he case of Emperor v. 
Upendra Nath Das(2) | “to consider whether the 
evidence disclosed circumstances which would 
have established such a defence had it been 
specifically raised.” 

I would, therefore, answer the second ques- 
tion also in the negative. 

Orxond, J.—It isthe duty of thg Judge 
to explain to the Jury only such law as is 
applicable to the case. And if in a trial for 
murder, a verdict of culpable homicide not 
amounting to murder could not properly 
come to upon any aspect of the case bafore tha 
Court, the Judge is not called upon to explain 
the law relating to such offence, 
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Considering the nature of the weapon and 
thé nature of the wound, I think the Judge 
was justified in not putting the case to the 
Jury as possibly one of culpable homicide 
no» amounting to murder on the 
ground that the accused may have had the 
intention of inflicting an injury which was 
one likely tc cause death. 

The statement of the accused shows 
that the question of drunkenness affecting 
inlaw his intention does not arise in this 
case; and the Judge was right in not explain- 
ing the law on this subject to the Jury. 


But can ib.be said in this case that. a 
verdict: of guilty of culpable homicide not 
amounting to murder could not have been 
properly brcught in by the Jury, if they 
had found that the accused, when being fisted 
by two or three others, !ad pi:ked up the 
knife and stabbed the 
Such an aspect of the case was, I think, 
sufficiently before the Court to make it 
incumbent upon the Judge to explain the 
law applicable thereto. 


The examination of theaccused is to be taken 
as evidence in the case, (section 287, Criminal 
Procedure Code). The facts, therefore, stated 
by him must be considered by the Jury in 
the same way as facts deposed to by the 
witnesses in the case. The Jury are at liberty 
to accept as true all, none or some only of 
the facts stated by the accused. But it is 
the duty of the Judge to explain to the 
Jury, not only the law applicable to the facts 
as deposed to by the witnesses in the case, 
but also the law which is applicable to the 
facts as stated by the accused. 


The accused’s statement necessarily implies, 
1 think, that he picked up the weapon during 
the fight, and his statement comes to this: 
that ‘he did not stab the deceased; but that 
if it is found that he :did stab him, he did 
so when he was being fisted by three others, 
intending to stab one of his assailants with 
the knife which he found handy at the time. 
In: determining whether any part of the 
accused’s story was true or not, the Juy 
would consider the fact that there was no 
evidence as to where the knife came from 
and the probability or otherwise of unarmed 
men attacking the accused when he was.in 
possession of. the knife. 


The aceused's Counsel should no doubt 
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have put the accused’s alternative case 
clearly before the Court; but his opinion does 
not relieve the Judge from his duty todo so. 

I think it was incumbent on the Judge 
to explain to the Jury. the law contained 
in exception 4 of section 300 coupled with 
section 301, Indian Penal Code. The alter- 
native case set up by the accused would be a 
fight: whether the stab was given in self- 
defence, or because the accused was first fisted. 

I would answer the second question re- 
ferred to in the affirmative. 

Rosinson, J.— Nga Mya was tried at “the 
last Sessions before me and a special Jury 
on a charge under section 302, Indian 
Penal Code. The Jury brought in an 
unanimous verdict of guilty and I sentenced 
the accused to death. 

The Government Advocate has granted a 
certificate under section 12 8f the Lower 
Burma Courts Act which raises three 
points in respect of my summing up. I. 
will only deal with the first two. i 

As the Trial Judge, I will first record 
what took place at the trial. I have 
carefully read my notes and have searched 
my memory, for on this point my statement is 
conclusive, keg. v. l'estonji Dinsha (3). I will 
also briefly set out the case for the Crown 
and ,the defence respectively as shown in 
the evidence and the addresses of Counsel 
for, in my opinion, the questions involved 
necessitate this. 

The . charge laid was under section 302 
only. In opening the case for the prosecution 
read 


the Assistant Government Advocate 
section 299, Indian Penal Code, to thé 
Jury. Then he read the commencement 


of section 300 and stated that he would 
not trouble the Jury with any of the 
exceptions as they did not, as far as he knew, 
arise in thecase. He explained first and the 
third clauses of the detinition of the offence. 

The case for the Crown as disclosed by 
the prosecution evidence was, that Po Mya 
and Po Sett, his brother-in-law, were in 
their kitchen having their evering meal. 
They were pointed out by Tha Dun who 
sat down and chatted’ while they had their 
meal. ‘Chen accused, deceased and Sein 
Thi came in. Jt is said that Sein Thi 
and the deceased were coming to Po Mya 
to ask him to goand gamble at Settdan, 


(3) 10°B. H. C. R. 76. 
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Accused saw them .passing a liquor. shop 
where ‘he -was 
there talking. posse asked the deceased 


to lend him 2 pice. Deceased said he had 


not got any pice and asked Po Mya to 
lend accused 2 pice. Po Mya said he bad 
not any. The accused said it did -not 


matter and left, not long after he returned 


and:came and stood behind deceased with - 


his. hands behind him and then suddenly 
stabbed deceased in the back with the 
knife produced. It is a large pointed 
kitchen knife with a blade 9% inches long. 
Po Mya and ‘Tha-Dun at once 
up and seized accused calling to him to 
remove and drop the knife.. He did not do so 
and they fisted him 'in the face to make 
him do so. In the straggle the three men 
and the deceased got on to the inner room, 


which is stightly higher than the 
kitchen. Accused dropped the knife and the 
deceased lay there. The two witneses 
dragged accused out of the house and 


handed him over to the - ward headman 
who blew his whistle. The Police came 


and the accused was handed over to them. 


as the man who had stabbed the deceased. 
A constable at once returned with the 
headman: and Po Mya to the house and 
they found deceased ‘lying dead with the 
blood-stained knife close by. 


If these be the true facts, it seems clear that 
it was a case of wilful murder and nothing less. 

jn his statement to the Committing 
Magistrate accused stated that he weni 
with the deceased and Sein Thi to Po 
Mya’s house. They played ket with Po 
Mya who was the Daing. He denied 
asking for 2 pice and leaving the house. 
He said “I placed eight annas at stake 
but Po Mya did not pay its equivalent. 
Moreover Po Mya, Sein Thi and Tha Dun 
surrounded and fisted me. So I struck Po 
Mya with what lthink was a stick.” 
had the translation of this sentence checked 
and corrected by adding the words “what 
Lthink was".) “As I was then under the 
influence of liquor I did not know whom 
it struck. Po Myit was near me. 1 did 
not stab him with da.” ` 


I.asked him if he made.the statement. 


which. was ‘read to him and if he wished 
to say- anything more. 


(T: 


He said 'yes, and 
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he did not fight with deceased- with. .whom.-he.. 


was on good terms. 

Mr. May. Oung then .0pened the 
for the defence. 
two points that he 
earnest 
were that there was gambling -going on.in 
that house that night and that the 
prosecution witnesses had deliberately denied 
this, that he would establish it, and if-so;, 
the prosecution witnesses who had lied on 
this matter, could not be . believed at all 


case 


would .press on 


. or, that, at any rate, their evidence must be 


jumped . 


receivedwith the greatest caution. The second 
point was that there was absolutely no motive, 

He then produced his witnesses. The 
first three were called to. prove there 
was gambling that night and the first 
also stated that accused and deceased were 
on friendly terms. The third ‘witness said 
he went to Po Mya to collect interest 
due. Accused, deceased and Sein Thi 
came up. Deceased asked Po Mya -to get 
money to gamble and pressed him 
also to stay and gamble. He refused and 
left. He says accused was very drunk, 
Three other witnesses were called to prove 
that accused and deceased used to go about 
and drink together, the last of whom says that 
on the night of the occurrence accused and 
deceased were drinking together when Sein 
Thi came up and said to them “Let us go ito 
the gambling good gambling is going on.’ 

Mr. May Oung then addressed the Jury. 
He emphasised the fact that gambling had 
been going on there and urged that it 
was proved that a row took place in 
the course of which the deceased was 
stabbed, and argued that the prosecution 
witnesses denied it to save themselves 
from suspicion. He implied that one of 
the prosecution witnesses had stabbed 
deceased. He tells us that he urged that 
accused was drunk, but I have no ` note 
of this nor did 1 understand that it’ was 
urged as affecting the intention to be 
imputed to the accused. He pressed on 
the. Jury that there was no motive and 
lastly said that they must De quite 
certain before they found his client 
guilty. He-told us that he-did not address 
the Jury as to the law. 

My summing up was recorded: by the 
shorthand writer. 1 explained the first and 


gk E 


a 


He stated that there were’. 
thg- 
consideration of the Jury. They. 
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third branches ofthe definition of culpable 
homieide amounting to murder in section 300, 
but I did not deal with exception 4 to 
the section and I did not tell the Jury they 
should also consider the possibility of the 
accused having acted with the intention of 
merely causing an injury likely to - cause 
death. I did place the evidence as to the row 
over a gambling dispute before the Jury but 
did not refer to it in connection with excep- 
tion 4. Idid not deal with the accused’s 
being drunk as affecting his intention. 


The certificate that has been granted is not 
sufficiently clear or definite. It raises the 
‘question of my omitting to explain to the 
Jury the distinction between murder and 
culpable homicide not amounting to murder. 
This may refer to my not laying before them 
thatthe intention with which the accused 
acted might have been an intention to cause 
injury merely likely to cause death, or it may 
cover also the omission to refer to the excep- 
tion which, if proved, would reduce the offence 
to one punishable under section 8304. The 
second point is that I omitted to direct the 
Jury that if they believed that there wasarow 
over a gambling dispute and a fight during 
which deceased was stabbed, it was open 
to them to consider exception 4. It was, 
however, made clear during the argument 


that the first point refers to my not 
referring to the intention to cause injury 
merely likely to cause death and the 


second to the exception. 


As to the first it is clear that on the 
case as put forward by the Crown, and 
on the evidence for the prosecution there 
was no case of anything but wilful murder. 
Then the accused in his statement said 
he was too drunk to know what he 
picked to defend himself with, against 
the attack of the three prosecution 
witnesses. One of his witnesses also 
said he was very drunk. But it is 
significant that none of the witnesses for 
the prosecution were asked if the accused 
was drunk. I myself questioned one 
of them and he said he got a 
smell of liquor from him, but Mr. May 
Oung never suggested to any of the 
witnesses that he was drunk at all. 
There was thus nothing but the accused’s 
own statement and the evidence of the 
ghird witness for the defente to suggest 
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he was so drank that it would affect thé, 


question of ths intention with which he 
acted. ; 

I wil now deal .with the second 
objection before I touch on the legal 


points arising, as they seem to me partly. 
to overlap. " 

It is said that accused having ` stated: 
there was a row over a bet which ended 


in a fight, I should have put exseption. 
4 to the Jury. It is true that the 
accused did say so, but ha does not 


suggest that deceased took any part in 
this alleged fight. To me he said distinctly 


“I did not fight with Po Myit” and to. 
the Magistrate he said “I did not stab: 
him with dı.” The evidence of the only- 


other persons who were there, as far as we. 
knew, is that there - was no sish fight. 
I cannot think that the bare statement. - 
of the accused that there was a fight 
compels the Court to put exceptions 1. 
and 4 to theJury. There was no evidence 
of a fight and even the accused in his. 
statement says deceased was not in il: 
even if there was one. ; 

I come now to the legal points. It is, 
urged that illustration (a) to section 299 of. 
the Code of Criminal Procedure shows that’ 
it is always the bounden duty of the. 
Judge to explain both culpable homicide. 
and murder to the Jury. I cannot agree. 
An illustration to a section cannot extend . 
or restrict the provisions of the section to` 
which it is attached, Koyalash Ohunder . 
Ghose v. Sonatun Chung  Barooie (4). ° 
This particular illustration, if it has this 
effect, seems wrongly placed. It is 
attached to a section that lays down the 
daty of the Jury and not the duty of the 
Judge. Itis given merely to explain the 
duty of the Jury and cannot be taken as 
a substantive enactment of the duty of the 
Judge. There are no doubt many cases in 
which the Judge should and must explain the 
distinction between culpable homicide and 
murder. It may be that in most cases 
he should do so butit does not, therefore, 
follow that he must in all cases do so. 
His duty is laid down in sections 297. 
and 298 and it is there merely said that 
he must “lay down the law.” That must 
be with regard to the case as put forward- 

(4) 7 C. 132; 4 Shome L. R. 144; 8C. L. R. 28]; Q. 
Ind.Jur 642. 
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and as :developed by the evidence. It 
would be unreasonable, for instance, to 
argue that in such a case as is given in 
illustration (a) to section 300 the Judge 
must put all the details of the very 
complicated definitions of culpable homicide 


and murder together with all the exceptions. 


That would not help the Jury and would 
only tend to confuse them and lead. them 
astray. The duty of the Judge must be 
regulated -by the facts of the case before 
him. These facts are not merely the 
facts alleged by the prosecution; they 
must also include the case for the defence. 
And the Judge is justified in considering 
not ouly the accused’s statement, which is 
read as evidence, but also the case as 
presented by the Counsel for the accused. 
Iam far from wishing to confine the 
case to that pat forward by the Counsel. 
He may think it wiser to maintain that 
his client did not do the ast which caused 
the death, but if he does .so and yet 
facts appear which may rightly be taken 
to afford a defence, the Court can and 
should put those facts to the Jury. Bat 
before the Judge does so, he must be 
satisfied that there is evidence to support 
this view ‘or facts from which inferences 
supporting this view may properly be 
dran  by.the Jury. It is not enough 
for the accused to say “I was too drank 
to know what I was doing”, to make it 
the bounden duty of the Judge to put 
it to the Jury that the accused was sə 
drunk that his intention may have been other 
than that which should be inferred or im- 
puted. Outside the statement of the ascused 
there was, in this case, little or nothing 
to support the plea of such drunkenness. 
He may have been drinking, but that is 
a far cry from such a state of intoxication 
as should be taken to affect his liability. 
In this case the evidence for the prosecution 
exhibited a case of murder and-nothing less. 
Counsel for the Crown asserted that there 
was nothing less. Counsel for the defence 
did not contest this either in opening his 
case or in his final: address. When 1 
summed up he did not suggest. that I had 
omitted io lay. before the Jury any such plea. 
He said. he did not. venture to do so, 
though it had been his case. throughout, 
ppt of respect to . the: Court, But that 
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was surely an error. No Judge would 
regard as disrespectful a suggestion that 
pachaps there had baen an oversight— 
certainly not in a case involving such 
serious issues. Ib certainly never occurred 
to mə ani it did not, as far as [ can 
se», occur to Counsel for the Crown that 
there was any sach plea. The evidence 
did not appzar to ma to afford any real 
foundation for any sach plea and so I 
did not pub it to the Jury. 

As to the first ground of the certificate, 
therefore, I do not think that I ought to 
have put it to the. Jury that the accused 
might have intended to cause injury that 
was merely likely to cause death. Having 
regard to tha -whols of the evidence for 
both the prosecution and the defence 
including the medical evidence and to the 
case as presented by the Counsel and to 
the law, I do not consider I should or 


ought to have done so though it may 
ba said there was some evidence. 
As to the second ground I think the 


same. ib is not suffieient for the accused 
to say there was a fight to raise the 
question of the excaption. It was not 


sufficient evenif there wasa fight, for he 
must also prove several other matters and in 
particular that he took no undue advantage 
and that he did not act ina cruel or unusual 
manner. In this case we have n» evidence at 
all except the accused’s statement that there 
was a fight. The evidence of the prosecution 
is that there was no such fight. The accused 
says that the fight was with Po Mya, Tha Dun 
and Sein Thiand that the deceased took no 
part in it. The suggestion put forward js, that 
when attacked by these three he picked up 
something which he thought was a stick and 
with that he struck Po Mya. He denies 
striking deceased. If we disbelieve him and 
hold that he did strike deceased what found- 
ation is there forthe exception? Is not this 
defence really that hestabbed deceased by acci- 
dent? If so, there is no question of this excep- 
tion. Can it be said that a man who stabs 
another and causes his immediate death under 
the circumstances is pleading this exception, 
His Counsel never affirmatively raised it; he 
never told the Jury what is necessary to 
establish this exception nor how it was 
to be held to be established in this case, 
Section 105 of the Evidence Act requireg 
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the Court andthe Jury to hold that it does 
not exist unless and until it is proved 
by or for the sccosed—that means that 
all its necessary ingredients must be proved. 
Can-it be said that a man who seizes a 
knife such as the exhibit in this case and 
stabs deceased, who was unarmed and not 
taking any part in the fight, w.th it took 
no unfair advantage and did not actin a 
cruel or unusual manner? There is in this 
case then no evidence beyond the statement 
of-the accused of any fight and none 
whatever of any of the other facts that must 
be proved before the exception is even prima 
facie established. There is no evidence 
from which it could legitimately be inferred. 
"Whether there was or was not any such 
evidence is for the Judge, asa matter of 
law, to decide and if ne is of opinion that 
there is no such evidence, then he is nut 
entitled, much less bound to put it before 
the Jury. 

In my opinion, therefore, there was neither 
non-direction nor misdirection. 

I have not referred to the authorities 
citel because most, at any rate, must be 
held to have been overruled by the Fall 
Bench decision of the Calcutta High Court 
in Emperor v. Upendra Nath Das (2) to which 
I entirely agree. 

I would only add that I must not be 
taken to have expressed any opinion as to the 
truth or- falsity ` of any of the evidence 
given in this case, 

PARLETI, J.—I think the first point referred 
to for consideration should be answered in the 
negative. 

A judicial decision must be taken as 
arrived at under the particular circumstances 
of the case in which it was given and_to 
govern another case only if its circumstances 
are similar, and I do not gather from 
the published report in Hla Gyt v. Emperor 
(1) that that principle was intended to be 
departed from in that case. 

l think that illustration (a) to section 
299 of the Criminal Procedure Code, so far 
as it explains the duty of the Judge, must 
be read with sections 297 and 298, sub clause 
(à) of cla: se (¢) of the latter of which section 
lays upon the Judge the duty ofdecding 
all- questions of law arising in the course 
of the trial, and that the illustration 
means. that if the legal question of the 
distinction between murder and culpable 
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homicide not amounting to murder arises 
ia the course of the trial, the Judge must 
explain it to the Jury, it being part of the 
law by which they are to be guided; where 


no such question arises, it cannob bə said - 
irrelavant: 


to be his duty to enter into an 
explanation which may have the effect of 
misguiding the Jury, nor is there any force 
in the argument that as thedefinition of 
culpable homicide is the basis of that of 
murder it is necessary in all cases to ex- 
plain the distinction between the two. 
It is quite possible, as the present case 
shows, to explain fully and correctly 
what murder is, without stating what it 
is not. The plea was never set up that 
the accused was by reason of intoxication 
incapable of forming the intention requisite 
to constitute the offence of murder, nor 
does the record disclose that such a plea 
was maintainable. The Crown preferred a 
charge of murder only and the evidence 
at the trial was such that, if it 
believed, the only reasonable conclusion 
was that the accused did an act with such 
intention as to constitute his 


murder, and nothing less, and on the 


materials [ do not think it was open to the- 


Judge to suggest that it was anything less. 


was’ 


offence ' 


The second point in the certificate should: 


also, [ think, be answered in the negative. . 


The Court is bound to presume the absence’ 


of circumstances bringing the case within 
an exception unless and until 
existence of these circumstances is proved. 
Where, as here, the exception requires 
the concurrence of several different 
circumstances before it can become appli- 
cable, there must be material from which 
the existence of each such circumstances 
can be properly inferred; such material 
must, at the lowest, be an allegation by 
the accused. If there is material 
inferring some only of such cirenmstances 
but not others, L consider that it 
not be right for the Judge to raise tlie 
applicability of the exception before the 
Jury, as by so doiug he might 
them into contravening section 105 of the 
Evidence Act. In the present case I 
of opinion that the circumstances the 
existence of which might bring the case 
under the exception in question, eould 


not properly be inferred from the -evidence ’ 


or the aeoused's statement, and, therefore, 


the. 


for: 


would ’ 


mislead" 


am’ 
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the effect of that exception did not fall to 
be considered. 1 do not think that the 
verdict can be interfered with. ~ 


OPINION OF THE FULL BENCH. 


Upon reading an application for revision 
presented by Messrs. May Oung and Ba Dun, 
Advocates for the above-named applicant, 
against the conviction and sentence of death 
passed on him by the Hon'ble Mr. Justice 
Robinson under section 302, Indian Penal 
Code, on the zO0th day of August 1915 
in Criminal Sessions Trial No. 28 of 1915 and 
upon reading the proceedings in the said 
Sessions Trial No. 28 of 1915 and 
the certificate of the Government Advocate 
of Burma and after : hearing Mr. May 
Aung for the applicant and Mr. Me. 
Kin, Assistant Government Advocate, for the 
King-Bmperor, 


It isordered that the 
sentence of the said 
interfered with. 


And it is further ordered that a copy 
of this order be sent to the Officer in 
charge of the Jail at Rangoon for the 
information of. the .said applicant. 


conviction and 
applicant be not 


Ordered accordingly. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CnrurxAL Revision Permios No. 503 or 1915. 
August 5, 1915. 
Present:— Mx. Saunders, A. J. C. 
NGA KYAW ZAN—APPLICcANT 
versus 
NGA KYI DAN-—RESPONDENT. 

Criminal Procedure Code (Act V of 18¢8), ss. 195, 
476—Sanction for prosecution -- Application for samc- 
tion. if mecessary— Deputy Commissioner, u hether 
authorised to act under s. s'16— Penal C: de (Act XLF 
of 1561), s. 184 — "Public servant", meaning of. 

A sanction to prosecute given under section J95 
of tho Criminal Procedure Code implies an applica- 
tion for sanction and not a mere general and vague 
order. [p. 651, col. 2] 


In the matter of the petition of Banarsi ‘Das, 15 Aw 


213;.À. W. N. (1896) 32, followed, 
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_ A Deputy Commissioner passed an order dismiss- 
ing a complaint and saying that the accused was at: 
liberty to prosecute the complainant if he so wished: 
Held, that this was not a sanction within the 
meaning of section 195 of the Crimi ^ 
nee S EA iminal Procedure 
! Section 476 of the Criminal Procedure Code, whilo 
it authorises the sending of a case for trial by a 
Civil, Criminal or Revenue Court of its own motion 
gives no authority to a Deputy Commissioner. [ : 
652, col. i.] P 
The public servant referred to-in section ! 
of the Indian Penal Code is the public Beets 
whom the information is given and not the public 
servant whom it is sought to injure, and it is 
the former whose sanction is required by section 195) 
(1) (a) of the Criminal Procedure Code.  [p. 652 
col. 1.) TUE 


Mr. Mitter, for the Applicant. 
Mr. Banerjee, for the Respondent. 


JUDGMENT.—The applicant has been 
convicted under section 182 of the Indian 
Penal Code on a charge of giving false 
information to a public servant intending 
to injure another public servant. 

Upon the merits there appear to be no: 
grounds for interference. The Magistrate 
found, and I think was entitled to find 
that the only object of the applicant was 
to injure the Village Headman against 
whom he made a complaint and that the 
complaint was false. The complaint should, ' 
of course, have been filed in the proceedings, . 
The whole proceedings, however, have bien 
referred to as an exhibit though they are 
not filed as such. 

An objection is taken on the ground that 
there was no valid sanction to the prosecu- 
tion. This appears to have been the case 
The complaint of the applicant was sonigi: 
nally referred to the Sub-Divisional Officer 
to be enquired into by him, and upon his 
report the Deputy Commissioner passed the 
following order :—“The complaint is snm- 
marily dismissed. The Thugyi is at liberty 
to prosecute the complainant if he so` 
wishes.” This, if it meant anything, was 
an intimation to the Thugyi that if he 
applied for sanction it would be granted to 
him. It was certainly not a sanction within 
the meaning of section 195 of theeCode of 
Criminal Procedure. Such a sanction implies’ 
an application for sanction and not a mere. 
general and “vague order: In the matter 
oj the petition ıf Banarst Das (1). In the 


(1).18 A. 218; A. W. N. (1896) 32; . 
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case of. Nga Paw U:v.' Emperor (2), a 
similar procedure appears to have been 


followed, and it was there remarked that- 


the Deputy Commissioner’s so-called sanction 
to the prosecution of Nga Lat appears tc 
have been really acomplaint. The Deputy 
Commissioner's sanction was not in question 
in those proceedings, but I do not think 


that it is possible to treat it as a complaint,. 


by which presumably is meant an order 
within the meaning of section 476 of the 
Code of Criminal Procedure. That section, 
while it authorises the sending of a case 
for trial by a Civil, Criminal or Revenue 
Court of its own motion, gives no authority 
to a Deputy-Commissioner. The proceedings 
of the Sub-Divisional Officer in his enquiry 
were not a judicial proceeding, nor did 
they come before the Deputy Commissioner 
in the course of a judicial proceeding. There 
was, therefore, no valid sanction. 

In an order, dated 22nd January 1915, 
a copy of which is filed in the diary of 
these criminal proceedings, the Deputy Com- 
missioner as District Magistrate has referred 
to the case of Nga Paw U v. Emperor (2) 
quoted above, and has extracted from it 
the conclusion that a public servant is not 
obliged to obtain sanction to prosecute. 
This order was presumably recorded in haste 
without due- consideration, for it is obvious 
that -the public servant referred to in section 
182 of the Indian Penal Code, with which 
alone we are concerned, is the public servant 
to whom the information is given and not 
the public servant whom it is sought to 
injure, and it is the former whose sanction 
is required by section 195 (1) (a) of the 
Code of Criminal Procedure, 


Apparently the irregularity was noticed 
early in the proceedings, and it was open 
to the applicant to bring it to notice 
and apply for orders setting the sanction 
aside. | 

I am of opinion that no failure of 
justice has occurred within the meaning 
of section 537 of the Code of Criminal 
Procedure, and it is unnecessary to 
interfere. 


The application is, therefore, dismissed. 


The applicant must now be .committed to 


(2) U. B. R. (1907) Cr. Pro; Code 1; 6 Cr. L. J. 25. 
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prison to undergo the unexpired portion of 
his sentence which, under the circumstances, 
was not severe. 

Application dismissed, 





PUNJAB CHIEN COURT. 
CRIMINAL Revisrox Petition No. 1737 or 1915, 
January 22, 1916, 

Present: — Mr. Justice Shah Din. 
PIYARE LAL  AcccsEo—PETITIONER 

‘versus Í 
THAKAR DAT SHARM A—COMPLAINANT— 
RESPONDENT. a 

Criminal Procedure Code ‘Act V of 1898), s. 96 (1) 
~ Search warrant directing seizure of all. goods of cer- 
tain description, legality of—Duty of Magistrate to 
state reasons, d 

A Magistrate has no authority for issuing, on tho 
application of the complainant, e search warrant 
ordering the summary seizure of all the goods of a 
certain description in the possession of the accused 
[p. 653, col. 2.] < s 

Where, therofore, in the course of a trial under see- 
tions 432, 483 and 486 of the Penal Code, the Magis- 
trate issued, on the application of the complainant, 
a search warrant directing seizure of all articles 
bearing the complainant’s trade mark and remarked 
without giving reasons that the accused would not 
produce these things if he were required by sum: 
mons to do so: 

Held, that inasmuch as the Magistrate gave no 
reasons whatever ‘for believing that the accused 
would not produce the articles in question if a 
summons were issued to him for their production, the 
requirements of sub-section (1), section 96, Criminal 
Procedure Code, were not complied with and tho 
order ofthe Masistrata issuing the search warrant 
was illegal and improper, ip. 658, col. 2; p. 654, col. 
1.] 

Petition, under section 439, Criminal 
Procedure Code, for revision of the ‘order of 
the Sessions Judge, Lahore, dated the 26th 
October 1915, affirming that of the Magis- 
trate, First Class, Lahore, dated the 9th 
October 1915; issuing a search warrant 
and directing the seizure of the goods belong- 
ing to the petitioner. ; 

Mr. Gokal Chand 
tioner. 

' Messrs. B. Bevan Petman and Jat 
Setai, for the Respondent. 

JUDGMENT.—This revision and Crimi- 
nal Revision No. 1890 of 1915 are connected 
and both can be conveniently dealt with in 
one order. The facts of the’ case out of 
which these two criminal revisions have 
arisen are fully and clearly stated in the: 


Narang, for the Peti- 


Gopal 
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order of the learned Sessions Judge, Lahore 
Division, dated the 26th of October 1915. 
By that order the Sessions Judga refused to 
cancel the search warrant issued by Mr. 
J. E. Keough, Magistrate, First Class, Lahore, 
under sections 96 and 98, Criminal Proce- 
dure Code, and to order the restoration of 
the goods belonging to the petitioner, 
Piyare Lal, which had been seized by the 
Police from the said petitioner’s shop in 
execution of the search warrant aforesaid. 
The learned Judge, however, directed stay 
of the criminal proceedings against the 
petitioner, Piyare Lal, under sections 4-2, 
483 and 486, Indian Penal Code, pending 
, the decision of the civil suit instituted 
against the said petitioner by Pandit Thakar 
Dat Sharma, who is respondent in Criminal 
Revision No. 1737 of 1915 and petitioner in 
Criminal Revision No. 1890 of 1915. 

The petitioner, Piyare Lal, has now moved 
this Court on the revision side to cancel the 
search warrant issued by the Magistrate and 
to direct that all the goods belonging to the 
petitioner which were seized by the Police 
iu execution of that search warrant be 
restored to him; while, on the other hand, 
the rival petitioner, Pandit Thakar Dat 
Sharma, has applied to have so much of 
the order of the Sessions Judge set aside 
as directs stay of the criminal proceedings 
against Piyare Lal during the pendency 
of the civil litigation between the parties. 

The record shows that the Magistrate 
issued the search-warrant complained of 
under sections 96 and Y8, Criminal Procedure 
Code; but, as pointed out by the learned 
Sessions Judge, section 98 was wholly 
inapplicable to the facts of the case, and the 
warrant must be taken to have been issued 
under section 96 of the Code. In his order, 
dated the 2th October 1915, the Magistrate 
says: “The accused would not himself 
produce all his soap and other medicines 
which he has been selling under the 
complainant's trade mark and wonld certainly 
not produce the block or blocks by which 
he has counterfeited complainant’s trade 
mark if he were required to do so by sum- 
mons, I, therefore, consider it necessary to 
issue a search warrant under sections 96 
and 98, Criminal Procedure Code, to search 
and take possession of any articles bearing 
the complainant’s trade mark ‘Amrithar, or 
Amridhar’ and any labels and blocks, etc." 
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In this passage the Magistrate gives no 
reasons whatever for believing that the 
accused would not produce the articles in 
question if a summons were issued to him 
for their production, and, therefore, the 
requirements of the first clause of sub-section 
(1), section 96, Criminal Procedure Code, 
are not complied with. The Sessions Judge 
thinks that the Magistrate issued the search 
warrant because he considered—though he 
does not expressly say so—that the purposes 
of the trial wculd be served by a general 
search. Iam not prepared to accept this 
explanation of the Magistrate’s action. The 
Magistrate’s own order is silent on the point; 
and I cannot see myself how the purposes 
of the trial were to be served by ordering a 
general search of the house, shop and go- 
downs of the accused, Piyare Lal, and the 
wholesale seizure of allthe artieles bearing 
the trade mark "Amrithar" cr "Amridhar" 
and any labels or blocks, etc. The Magis- 
trate would have been perfectly justified in 
requiring the accused to produce, for 
purposes of the trial, a few specimens of 
the articles complained of which were in 
his possession; but regard being had to the 
nature and circumstances of the criminal 
proceedings pending before him and in which 
the question involved, namely, the criminal 
liability of the accused Piyare Lal for the 
alleged infringement of the complainant’s 
trade mark or property mark, was one of 
some difficulty and importance, the Magis- 
trate hal no justification for issuing, on the 
application of the complainant, a search 
warrant and to order the summary seizure 
of all the goods of a certain description in 
the possession of the accused. The list of 
the goods seized which is on the record 
shows that, roughly speating, about 3,000 
boxes, cardboard covers and packets, ete., 
were seized by the Police from the accused’s 
shop; and these goods are up to the present 
moment either in the custody of the Court 
or of the Police, although no definite order 
impounding the goods has been passed by the 
Magistrate under section 104, Criminal 
Procedure Code. The accused’s Gounsel 
very rightly complains of the arbitrary 
character of the Magistrate’s proceedings, 
for one effect of those proceedings has been 
to deprive the accused, by a summary 
process not warranted by the terms cf 
section 96, Criminal Procedure Code, of his 
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right of possession over the articles in 
question, which is a very valuable right, 
and to grant to the complainant by indirect 
means a relief which has been denied to hin 
by the Civil Court inthe course of the liti- 
gation pending between the parties. 

` I have no hesitation in holding that the 
order of the Magistrate issuing the search 
warrant and directing the seizure of the 
goods belonging to the accused was illegal, 
and, if legal, certainly improper, and I 
direct that the goods seized from the 
accused’s shop be restored to him forthwith, 
with the exception of a few specimens of the 
articles which form the subject-matter of the 
criminal prosecution. 

As regards the order of the Sessions Judge 
directing stay of the criminal proceedings 
pending the decision of the sivil suit insti- 
tuted by the petitioner, Pandit Thakar Dat 
Sharma, against Piyare Lal, I am of opinion 
that the order in question is, in the cireum- 
stances of the case,a perfectly proper one 
and I maintain it. 


The result 
for revision filed by Piyare Lal is accepted, 
that filed by Pandit Thakar Dat Sharma is 
dismissed. 
| Petition accepted. 


LOWER BURMA CHIEF COURT. 
Criminal Revision Petrrion No. 130-B 
-or 1915. 

July 7,1915. . 
Present:—Mr. Justice Twomey. 
EMPERO R—APPLICANT 
versus 
NGA AW— RESPONDENT., 

Excise Act (XII of 1886), s. Bi— Possession of over 
4 quarts of tari. 

Where an accused had affixed ten recoiving pots to 
his two toddy trees the previous night and the 
Excise-Officer ea ly next morning found that these 
pots contained over four quarts of tari allow ble 
under the Excise Act: 

' Held, that the accused was in possession of the 
tari and 9 was rightly convicted under section £7 of 
the Excise Act. [p. 654, col 2.) 

Review of the order of the Additional 
Magistrate of Allanmyo, dated 27th April 
1915, in Criminal Trial No. 96 of 1915, 


E Suing: the respondent Rs. 2U for an offence 


sander section 51, Excise A 
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Mr. Eggar, for the Applicant. : 

ORDER.—The following reference has 
been made to this Court by the District 
Magistrate, Thayetmyo: 

"| doubt if the Magistrate hin correctly 
interpreted the meaning of Orown v. Nga Lhan 
Nyin 1). 

The facts are that the accused was work- 
ing two toddy trees and early one morning 
the Excise Officer found ten pots in the trees, 
that is, pots hung under the tapped portion 
of the trees to catch’ the sap. These’ pots 
contained 8} quarts of toddy. Accused was 
held to be in possession of this amount and 
was convicted under section 51, Excise Act. 


T do not think that constructive possession 
of this kind is punishable under section 51 
and I submit the proceeding to the Chief 
Court with a recommendation that the con- 
‘viction and sentence be set aside and accused 
acquitted.” 


The Assistant Government Advocate has 
been heard in support of the convictions. 
The accused admitted that the two tart 
palms were his and that he and his brother 
climbed them, but he said that only eight 
of the ten receiving pots found on the trees 
were his. . He made no attempt to prove that 
any cne but himself and his brother had 
affixed the pots tothe trees and in the ab- 
sence of evidence to the contrary it was 
rightly presumed that the pots were his. It 
is true that a man who affixes receiving pots 
to a £a? palm cannot know till he examines 
the pota how much ta? they contain and it 
is only when they contain over four quarts 
that the question of an offence under the Excise 
Act can arise. But every’ teddy-climber 
presumably knows the limits of fluctuation in 
the yield of a given tree ina given period of, 
say, 12 hours ifa given number of pots is 
affixed to it. He will know the maximum 
quantity that can be drawn cff by, say, 10 
poisas in this case. Being in possession of 
the trees and the pots he is in possession of 
the tori in the pots whatever the quantity 
mey te. fer he knows that the result of 
affixing the pots istlat ihey will receive 
tat and itis his business to know the 
maximum quantity likely to be received. If 
the pots on examination are found to contain 
more than fcur quarts, he is liable to prosecu- 
tion but he can rebut the charge by proving 


- (1) 1 L. B, B, 214, 
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that owing to exceptional unforeseen circum- 
stances the quantity received in the pots was 
unusually great and that under normal con- 
ditions- the quantity received would not 
exceed four quarts. The burden of proving any 
. such circumstances would clearly lie on the 
accused’ under section 10, Evidence Act. 
There :is no reason to interfere with the con- 
. vietion in this case. - 
- Conviction upheld. 


PUNJAB CHIEF COURT. 
GRIMINAL Revision No. 1338 or 1915. 
September 25, 1915. 
| Present:— Mr. Justice Shadi Lal. 

. EMPEROR — PROSECUTOR 
. versus 
SAUDAGAR AND OTHERS——À ÓCCSED. 
Cattle Trespass ‘ct Iof \*71 , ss 10, :4—Orcupier, 
avhether entitled to seize cattle trespas-ing on his land— 
Glaim by: owners of cattle. to ownership of land, 
effect of. 
. A person who is in exclusive possession of a plot 
of land is an occupier thereof within the purview 
of section 10 of the Cattle Trespass Act and as 
such is entitled to seize or cause to be seized, any 
cattle trespassing on the Jand in his possession. 


The fact that the owners of the cattle claim to 
be owners of the land as well does not affect his 
right, and if they resist the removal of the cattle 
they: make themselves liable to a conviction under 
section 24 of the Act. 

Sheikh Tunnoo v. Kureem Bukhsh, 23 W, R. 2 Cr, 
followed. 

Case reported by the District Magistrate, 
Kangra. . 

Mr. Lakshmi Narain, for the Crown. 

Mr. N. O. Mehra; for the Accused. 


FACTS.—Sandhoor Singh, Jamadar of 
the Raja of Lambagraon, presented a com- 
plaint ‘against‘ 11 persons of Tika Gharun. 
"He alleged that cattle had trespassed ona 
plot of ground belonging to ihe Raja 
and preserved by him for grass and trees. 

He further alleged tbat when Churandu, 
Guard, was driving them off ‘to the 
pound, the accused collected and prevented 
their removal. 

* The accused, on conviction by Lala 
Arjan Das, exercising the powers of a 
Magistrate of the first Class in the Kangra 
District, were directed by order dated 
29th May 1-15, under section 24 of 
. * Aet [of 1871, to pay a fine of Rs, 20. 
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GROUNDS —It is not proved that the 
cattle were liable to seizure. 

The right of accused to graze on the 
land in dispute has always been asserted 
and the matter has not been finally derided. 

In the Settlements of 1891-9 and of 1911- 
12 the land is recorded as " shamdlat 
aragbuza malikan hasab hisas malguzart, In 
under section 
150 of the Land Revenue Act, to have an 
encroachment made by the Raja removed, 
This was rejected. 

At present, therefore, the entries in the 
Revenue Records are in favour of the 
accused; those entries have been repeated 
in the present Settlement. On- the other 
hand, the Revenue . Officer refused - to 
remove the encroachment made by the 
Raja. 

The view, I hold, is that the question 
of the right of accused -to graze is still 
undecided and is open to reasonable doubt 
and, therefore, this criminal conviction should 
be set aside. 

ORDER —It is absolntely clear that the 
accused opposed. the seizure of cattle in 
the manner alleged by the prosecution and 
the question is whether the cattle were 
liable to be seized under the Cattle Tres- 
pass Act. Now the Magistrate has found 
after full consideration of the evidence a 
the record, that the Raja of Lambagraon 
was in exclusive possession of the land 
upon which the trespass was committed 
and upon that finding it is manifest that 
he was the occupier of the land within 
the purview of section 10 of the aforesaid 
Act and as such was entitled: to seize, or 
cause to be seized, any cattle trespassing 
on the land in his possession. The question 
of title upon which the recommendation of 
the learned District Magistrate is based 
does not affect the right of,the oceupier 
to seize the cattle trespassing on the land 
in his possession [vide, inter alia, Sheikh 
Tunnoo v. Kweem Buk sh (1)]. 

For the aforesaid reasons, I am of opinion 
that the order of the Magistrate is, fully 
justified and that the recommendatton made 
by the learned District Magistrate,- which 
proceeds upon a wrong view of law, caunot be 
accepted. 


Revision rejected, 
(1) 28 W. R. 2 Cr. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 929 or 1915. 
December 21, 1915. 
Present: —Mr. Justice Piggott. 
ABDUL RAB—AppELLANT 
versus 


EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), s. 227-— 
Charge—Procedure. 
- When a Court finds it necessary to make use of 
section 287 of the Criminal Procedure Code in 
order to convict an accused person of an offence 
with which he, has not been charged, the Court should 
be particularly careful to form ulate to its own 
mind thecharge upon which, had it been duly framed, 
it would be prepared to convict, [p. 656, col. 1.] 


Criminal appeal against an order of the 
Sessions Judge of Azamgarh, dated the. lith 
November 1915. 

Mr. Satya Chandra Mukerjee, for the Appel- 
lant. 

The Government Pleader, for the Crown. 


JUDGMENT.—The appellant, Abdul Rab, 
was & Police: constable employed at Police 
station Man, in the Azamgarh District. He 
fell out with another constable of the name of 
Ram Raj, and the latter gave information 
to the Circle Inspector accusing Abdul Rab 
of having been concerned in various malprac- 
tices. There wasan inquiry, with the result 
that a Magistrate committed Abdul Rab 
for trial before the Court of Session on two 
specific charges, each framed under section 
161, Indian Penal Code. The learned Sessions 
Judge has convicted Abdul.Rab on. one of 
these charges as framed; but with reference 
to the other has used the powers conferred 
on the Court by section 237 of the Code of 
Criminal Procedure to record a conviction for 
an offence of extortion punishable under 
section’ 384, Indian Penal Code. When a 
Court finds it necessary to make use of the 
section above referred to in order to ecnvict 
an accused person of an offence with which 
he has not been charged, I think it should 
be particularly careful to formulate to its 
own mind the charge upon which, had it been 
duly framed, it would be prepared to convict. 
Ido not think the learned Sessions Judge 
has done'soin the present case, for I find it 
very difficult to understand, either from the 
evidence or from his judgment, what was the 
injury of which the persons who gave evidence 
against Abdul Rab were put in fear in order 
to induce them .to deliver to Abdul Rab 
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the sum of Re. 1 alleged to have been paid: 
The transaction as a whole, according to 
the story told by the rossculicn witnesses, 
was one to which section 161 rather than 
section 384 would ordinarily be applicable. 
The story told is that certain butchers had 
purchased 12 head of cattle and were bring- 
ing them to their homes, when the cattle 
were seized and detained at the Police 
station; they were not released until 
an illegal gratification of Re. 1 had been paid 
to the Police officer concerned. According to 
the complainants the payment was made 
to the appellant Abdul Rab. The records of 
the Polie» station show that 12 head of 
cattle were in fact stopped and detained for a 
time at the Police station, nor does the 
accused himself deny that this was the case. 
It is clear, however, that this was done by the 
authority of Mohammad Askari, Head Con- 
stable. [+ is quite probable that under 
pretence of satisfying themselves that the 
animals were not  stclen property, the, 
officers in authority at Police station Man 
detained these 12 head of cattle, put the 
persons in charge of them to a certain amount 
of inconvenience, and did not finally release 
them until their palms had been oiled. Iam 
by no means satisfied on the evidence that 
this offence is brought home to the, appellant. 
Abdul Rab in particular. Once the transac- 
tion is placed on its proper footing as an 
offence punishable, if at all, under section 161, 
Indian Penal Code, it becomes patent that 
the whole of the evidence for the prosecution 
is accomplice evidence, and has to be received 
with caution as such. In my opinion this 
charge was not satisfactorily proved against 
Abdul Rab and I set aside the conviction 
and sentence in respect of the same. 


The other offence charged seems to rest on & 
sécurer basis of fact. There is a great deal 
of eyidence, including statements made by 
persons who cannot strictly be regarded, 
as accomplices, to the effect that a vicious 
system had grown up amongst the butchers 
at Man of making a monthly . payment to. 
the officials at the local Police station in 
return -for which they were permitted 
to make their caitle as.much of a .nuisance 
on the public thoroughfares- as they chose, 
witkcct intcrfererce on the part of the 
Police Jlihink the evidence on the récord 
does prove that Abdul Rab. was: tre Police 
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officer to whom this payment was ' actually 
made. I am prepared to affirm the conviction. 
under section 161, Indian Penal Code, which 
has been recorded in respect of the second 
charge. The - learned Sessions Judge has. 
given good reasons for passing a lenient 
sentence on this conviction.. It has been 
suggested .to me that the sentence -of three 
months’ rigorous: imprisonment : might still, 
further be reduced. but.on the whole, I think, 
in the interest of public justice it may be 
allowed to stand. . 

The result is that this appeal prevails 
with regard to the conviction and sentence 
on the first charge and is dismissed with, 
regard to the conviction and sentence on the, 
second charge. ` 


Appeal partly allowed. - 


CALCUTTA HIGH COURT. : 
Rererence NO. 6 or-1915. 
December 22, 1915. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 


In ve Babu POORNA CHANDRA ADDY— 
; PETITIONER. j NES 

Legal Practitioners Act (XVIII of.1879), ss. 18, cl. 
(b), 14— Professional misconduct of Pleader— Act donë 
as Suitor—Error of law, effect of —Reference, legality 
of—Bench and Bar amity between, necessity of —Anony- 
mous communications to Court, impropriety of. 

A Pleader practising in a Munsif’s Court and his 
cousin had an execution case before the Munsif, which- 
being unjustifiably struck off, a notice signed by 
the cousin and written out by the Pleader was given 
to- the Munsif- threatening kim under erroneous- legal 
advice with æ suit for damages. On the report of: 
the Munsif, the District Judge asked the Pleader, 
to apologize, which he refused to do. A reference 
was then made against him under section 14 of the 
Legal Practitioners Act: . i ; 
7 Held, that the reference was incompetent; not 
being one "warrànted by Glause (b). of'section 13-of 
Act XVIII of 1879, inasmuch as what was done by 
ihe Pleader was done in the capacity of a suitor in 
respect of his supposed rights as a suitor and of an, 
imaginary injury done to him ‘as,a suitor and it had 
no- connection whatever with his professional 
character or anything ‘done by him professionally. 
Lp. 658, col. 1; p. 659, col. J.] 

In ve Wallace, (1866) L P. C. 283; 4 Moore P. C. 
(x. 8.) 140; 86 L. J. P. C. 9; 16 W. R. 533; 16 E. R; 
269; In the matter of Jogendra Narayan Bose, 5 C. W. 
N. 48;In re a Pleader, 18 M. L, J. 18:8 M. L. T. 237; 
7 Cr. L. J. 888, applied. : 9 
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“Held, also, that the error committed by the Pleader 
was an error of law which could not bo treated ag 
professional misconduct. [p. 658, col. 2.] 

Inthe matter of a Sarat Chandra Guha, 4C. W. N. 
663, followed. Fd n LAE 

Necessity of amity and mutual understanding be-* 
tween the Bench andthe Bar noted. [p. 658, col..2.]. 

Anonymous communications to a Court against a, 
party to a pending case'commented' upon. [p. 659, col. 

: Pu. crus AUS . 6 Pan Vae 


-~ Reference under section 14 of the: Legal: 
Practitioners Act, XVIII of 18 ‘9; by the: 
District Judge of Cuttack.’ i sa 
Babus Sarat Ohunder Roy Chowdhury; 
Satya Charan Sinha and Dhirendra Krishna 
Roy, for the Petitioner." te ee 
- Babu Ram Churn Mitter, for the. Opposite. 
Party. © 5 : TEM 


1 


JUDGMENT. 


D. Cuarterser, J.— Babu Purna Chandra: 
Addy is a Pleader practising . in the Court. 
at Puri. He and his cousin Mohes had. an. 
execution case before the second Munsif of: 
Puri. On the date fixed for sale the decree-- 
holders found ont that the sale proclamation. 
had not- been duly published. They applied 
for the issue of a fresh sale proclamation: 
on the ground that thé non-publication was. 
due to the negligence of the Court officers. 
If the facts were as stated above, the most: 
proper and just course for the learned: 
Munsif would have been to grant. the: 
application. He rejeoted it, howéver, and 
struck. off -the-case and . the.. whole cost of: 
the execution was lost for no default .of. the: 
decree-holders. They  : were naturally 
annoyed and took legal advice as to whether: 
they could - recover damages from ‘the, 
Munsif. It is said that they were advised 
that such acase would lie, their advisers , 
relying on the case of Tarucknath Mookerjee. 
v. Collector of Hooghly (2); Mohes, 
insisted upon fighting out the case anda, 
notice was given tothe Munsif signed by, 
Mohes but written out by „Babu . Purna, 
Chandra to the following effect:—“We .have, 
by your illegal and unwarrantable. conduct. 
as aforesaid suffered a loss of Rs. 7-7-3, , 
being the amount of costs incurred as *speci-, 
fied below....I hereby give you notice, that 
both the aforesaid Babu Purna Chandra Addy 
and myself shall adopt legal proceedings 


í . aud Ld 


3 


: ; 
(1) 33 W. . I5 4 B. L. R. A.O.37. le lle, 
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against you for the. said sum." The learned 
Munsif made a report ‘to the District Judge 
of Cuttack ad the said «fficer instituted 
proceedings under section 14 of the Legal 
Practitioners Act against Babu Purna 
Chandra for grossly improper conduct in 
the discharge of his professional duty, inas- 
much asthe letter of notice was in his 
handwriting and must have been written 
with his knowledge and by his advice and 
inasmuch as he knew that no such suit 
would lie, his action in writing it and 
allowing it to be signed by Mohes was not 
bona fide and was dictated by a desire to 
harass the Munsif. Babu Purna Chandra 
in showing cause said that the notice was 
given under legal advice without any inten- 
tion of harassing the learned Munsif and 
‘even if the advice was wrong, he had acted 
bona fide asa litigant in the exercise of his 
Jegal rights and not as a Pleader acting for à 
client and no charge of professional miscon- 
duct could lie. 

. The learned Judge asked him to apologize, 
but he chose to stand upon his legal rights 
and did not. The learned Judge has, there- 
fore, made this reference under section 14 
of the Legal Practitioners Act, holding that 
the Pleader was guilty of grossly improper 
conduct in the discharge of his professional 
duty. ' 

, It is contended before -us that the 
-veference is incompetent and should be dis- 
. charged. 


“TL think that this contention is right. 
What was done in thiscase was done "by 
‘an individual- in the capacity of a suitor 
in respect of his supposed rights as a suitor 
and of an imaginary injury done to him as 
& suitor and it had no connection whatever 
with his professional character, or anything 
done by him professionally”. See In ve 
Wallace (9), In the matter of Jogendra 
Narayan Bose (3), In re a Pleader (4), In the 
matter of a first grade Pleader (5). The 
learned Senior Government Pleader, who 
‘appeared in this ease on notice from the 
Gourt; "did not support the reference as one 


(2) (1866) 1 P. C. 283; 4 Moore P. O. (N. s.) 140; 
36 L. J. P. 0. 9; 15 W. R. 539; 16 E. R. 269. 
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warranted by clause (b) of: section 13;but 
he said that the language used was intemper- 
ate aud asthe  leaderdid not accept the 
Invitation of the Judge to make an apology 
he deserved some censure by this Court. 
The language was perhaps a little harsh, 
but it was the language of a litigant smarting 
from what he considered a wilful disregard 
of his just rights merely for the sake: of 
administrative despatch when the greater 
part of the fault was not with him but with 
the office of the Court. ‘Then, again, the part 
he took in helping his co-litigant to give the 
notice was an ‘insignificant one: -he merely 
copied the letter and refrained from joining 
openly in the assertion of what he-was 
advised was his legal right. Itis admitted 
by his learned Vakil that the advice was 
wrong, and in the absence of malice his 
client bad no right to mainéain a suit for 
damages for a judicial act, but that does not 
take the case further than this that he and 
his advisers committed an error of law. No 
doubt the error was rather serious in this 
case, as it led to a breach of that amity and 
mutual understanding which should always 
exist between the Bench and the Bar. 
Justice to the litigant is the end for which 
the Bench and the Bar are the means and 
the powers of the one and the privileges of 
the other are ordained for the attainment 
of that end by their harmonious co-operation. 
It is to be regretted, therefore, that there 
was a discord in this case. The error, 
however, was nevertheless an error of law 
which cannot be treated as professional 
misconduct. See In the matter of a Sarat 
Ohandra Guha (6). He has, however, in 
this Court through his Vakil expressed his 
regretfor what has happened and there is an 
end of the matter. 


I may in this connection mention that 
while the case was awaiting judgment I 
received a type-written envelope posted at 
Puri and enclosing some newspaper cuttings 
containing  aspersions against the Munsif 
concerned in this case. Babu Purna 
Chandra through his Vakil disowns all 
knowledge of this and expresses his regret 
that anybody should have done it. I 
accept his statement and hold him blame- 
less in the matter. I think it my duty, 


(6) £ C. W. N. 663, 
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however, to say that whoever may be res- ` 


ponsible for the sending of these cuttings 
‘In an anonymous cover with a type-written 
superscription which cannot be identified 
is guilty of a gross contempt of Court. It 
is an attempt to interfere with the due 
administration of justice; ib is unfair to the 
party for whose benefit it is done; it is 
unfair to the party slandered who has no 
means’ of meeting it and itis unfair to the 
Court which might, humanly speaking, ‘be 
“unconsciously influenced without being able 
‘to deal with the perpetrator in due course 
of law. Conduct like this is cowardly, 
ungentlemanly and in the highest’ degree 
reprehensible and I hope no one vonnected 
with the Puri Bar had any hand in it. 


In this view of the case, I discharge the 
Rule. U 


BEAUHOROFT, J.—T agree that the reference 
'ought to be discharged on the ground that 
the case is not one within section 13 (b) of 
the Legal Practitioners Act. Iam, however, 
sceptical of the truth of the Pleader’s 
allegation that he took and acted on other 
legal advice in sending the objectionable 
letter to the Maunsif. 
'assuied that it was sent with the intention 
‘of annoying the Munsif,I do not think it 
necessary to take any further notice of the 
‘matter. j 


We have no explanation from the Munsif 
as to why he rejected the prayer for issuing 
a fresh sale proclamation in the execution 
proceedings, but on the facts stated his 
orders dismissing the execution case appear 
to be wholly indefensible. The  Munsif 
ought to have been thankful to the'decree- 
holders for bringing to his notice the defect 
in the execution proceedings, and incident- 
ally in the working of his office, instead cf 
penalizing them for it. Human nature 
being what it is, one must not view the 
action of the Pleader too seriously. Having 
had time for reflection he would have been 
well advised to accept the suggestion of the 
learned District Judge and offer an apology 
to the Munsif. Jam not impressed by the 
offer of an apology in this Court at-the 
‘eleventh hour when the- Pleader felt that he 
might get into trouble. - But in the circum- 
stances the. matter may now be -allowed to 
rest. ... .. eof. 
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I associate myself with the strictures of 
my learned brother on the sending of anony- 
mous communications. 

Rule discharged. 


MADRAS HIGH COURT. 

CriminaL Reviston Case No. 443 or 1915. 

(TAKEN vp No. 39 or 1915.) 
December 13, 1915. 
Present: —Mr. Justice Coutts Trotter. 
In re CHARLES GEORGE HEDINGER— 
ACCUSED, 

Foreigners Ordinance, 1914,” ss. 8, 8—Delegation 
of power of Governor-General in Council to Local 
Government—Notification of Local Government regula- 
ting liberty of foreigners, whether ultra  vires— 
Change of residence, meaning of. 

Where the Governor-General in Council has 
delegated his powers under section 3 of the 


- Foreigners Ordinance to a Local Government, a 


notification of that Local Government compelling 
foreigners residing or being in British India to 
notify their change of residence is not ultra vires. [p. 
660, col. 1.] 

Change of residence implies something of a more 
definite character than a mere casual journcy 
involving a couple of nights spent away from home. 
[p. 660, col. 1.] 


Mr. K. P. M. Menon, for the Accused. 
The Public Prosecutor, for the Government. 


ORDER.— This case was called up ‘on 
revision by a Judge of this Court. 
The facts are these. The aceused 
Mr. C. G. Hedinger is a Swiss gentleman, . 
who was registered as a foreigner in the 
District Magistrate's office at Calicut where 
he resided. He has been convicted of two 
offences alleged to be violations of the direc- 
tion of the Governor-in-Council contained 
in a Notification No. 632, dated the 6th of 
September 1914. By section 3 of the 
Foreigners Ordinance, 1914, the Governor- 
General in Council has power to regulate or 
restrict in such manner as he thinks fit the 
liberty of foreigners residing or being in 
British India; and by section 8 of the" same 
Ordinance the Governor-General in Council 
is empowered to delegate his powers under 
the Ordinance toany civil authority in British 
India. By Notification No. 907, dated the 
22nd August 1914, the Governor-General in 
Council has delegated his powers under sec. 
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tin 9 of the Ordinance to the Local Govern- 
ment of the Presidency. The Notification 
No. 632 is, therefore, intra vires the Ordinance; 
and the:only question is whether the accused 
has violated its provisions. 

The facts are nct in dispute. On the 5th 
February he left Calicut and went to Madras, 
as he says, on a visit of pleasure, stayed two 
nights at an hotel and returned to Calicut 
on the third day. On the 10th April he noti- 
fied the authorities that he was proceeding to 
Zercaud, but broke his journey for two-days 
at Madras. The District Magistrate held 
that these acts constituted changes of residence 
within the meaning of the notification and 
convicted him. It is contended for the pro- 
secution that the object of this Notification is 
to enable the Government to know at any 
given moment where persons of foreign 
nationality are to be found, if they are not 
for the time being in the place of registration 
where their usual residence is. That such 
a provision, however inconvenient to in- 
dividuals, would be salutary and necessary in 
times of national emergency, no one is likely 
to question. The only other matter for my 
determination is whether the Notification as 
framed has achieved what I have assumed to 
be its object. [ am unable to hold that it has. 
Change of residence seems to me to import 
something of a niore definite character than a 
mere casual journey involving a couple of 
nights spentaway from home. The matter is 
one of first impression, for the authorities 
referred to were cases involving questions of 
jurisdiction, which, in my opinion, throw no 
light upon the construction of this Notification. 
It is not easy to draw the line at any definite 
point; but wherever it is drawn I think a 
casual journey of this nature would fall out- 
side it. Ifthe Local Government were minded 
to say that no foreigner shall travel outside a 
certain radius from his residence without 
informing the authorities of his intention to 
do so and obtaining their permission, it is no 
doubt within the power conferred upon the 
Government by the Ordinance and the Notifi- 
cation of the Government of India. But I 
am unable to read that meaning into the 
notification actually issued by the Govern- 
ment of Madras, and accordingly 1 set aside 
both the convictions and order the fines, if 
paid by the accused, to be refunded to him. 

Contiction set aside. ` 
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PUNJAB CHIEF COURT. 
CRIMINAL Reviston Petition No. 708 or 1915. 
August 28, 1915. 

Present; —Mr. Justice Shadi Lal. . 
MANGAYA SHAH—Convicr—, 
: PETITIONER S 
. l Verus ty 
EMPEROR —PaossoUTOR— RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 379, 403, 411— 
Criminal misappropriation—Camel found in possession 
of accused 7 months after it was lost— Reasonable es- 
planation of getting it—Offence, if committed— Principle 
Criminal Procedure Code (Act V of 1898), s. 439— 
Revision—Burden of proof —Prosecutor, duty of. 


Where a man is found in possession of a camel 
about seven months after it strayed away and there 
is no other evidence against him but that of posses- 
sion he ought not to be called to account for it, 
particularly when he gives a reasonable explanation of 
how he got hold of it. [p. 661, col. 1.]* 

Reg. v. Cooper, 8 © &. K, 318; 16 Jur. 750, followed. 

. 

Where aman in whose possession stolen "property 
is found gives a reasonable account of how he came 
by it, as by telling the name of the person from whom 
he received it (and who is known to be a real person), 
it is incumbent on the prosecutor to show that the 
account is falso; but if the account given by that 
man is unreasonable or improbable on the face of it, 
itis his duty to establish the truth of his story. [p. 
681, col. 1.] 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Additional Sessions Judge, Shahpur, 
at Mianwali, datéd the 17th March 1915, 
varying that of the. Magistrate, First Class, 
Khushab, dated the 2nd December 1914, 
convicting the petitioner. l : 


Mr. Nand Lal, for the Petitioner. 


JUDGMENT.—In this case, the learned 
Chief Judge, after examining the evidence 
on the record, passed on the 5th of June 
1915 the following order: — 


“I am doubtful, of the guilt of -the 
petitioner. Notice to District Magistrate. 
Bail may be taken—bond in Rs. 250 with 
two sureties.” 2 

The case has now come up before me 
for final decision, and after hearing the 
arguments of the learned Counsel for the 
petitioner, I am of opinion that the camel 
found in the possession of the accused 
has been proved to be the property of 
Alu, complainant, and that the only question 
‘for détermination- -is . whether.. the accused 
acted dishonestly within the meaning of 
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‘section 403, Indian Penal Code. Now. it 
‘appears that thé animal had strayed away 
‘on the 17th of February 1914 and that 
‘it was recovered on the 27th September 
1914. Considering the length of time that 
elapsed between the two dates it is dificult 
‘to say that the possession itself required 
explanation. As observed by Maule, J., in 
“Reg. v. Cooper (1: "Where a manis found 
“in possession of a horse six or seven months 
‘after its loss and thereis no other evidence 
"against him but that’ of possession, he 
‘ought not to be called to account for it.” 
But, I notice, the accused has offered an 
explanation that he bought the camel from 
Ditta and Gulsher, “and he has offered 
Some evidence in support of it. It appears 
that he requested the Magistrate to summon 
other witnesses but this request was refused. 
It is obvious that Ditta and Gulsher 
could not be expécted to admit that they 
had sold the animal to the petitioner and 
their denial does not weaken the evidence 
‘produced’ by the accused. Be that as it 
may, the mere fact that the defence has not 
accounted for possession to the satisfaction. 
of the Court, does not raise the presumption. 
of the guilty intention which is a sine 
qua non to a conviction under section 403. 
The observations made by a 
England, which aré quoted with approval in 
Tab * v. Queen-Empress (27, ave apposite here: 
"In cases of this nature -you should take it 
as & general principle, that where & man 
in wbo$e: possession stolen property is found 


gives a, reasonable account of how he came. 


by it, as by telling the name of the person 
frem whom he received it and who is known 
to be a real person,.i& is incumbent on the 
prosecutor to show that the account is 
false; but.if the account given by the prisoner 
is: "arreasonable or improbable on the face 
of it, the onus of proving the truth of it lies 
on the prisoner." 

For the aforesaid reasons, I am of opinion 
that the offence of crimina] misappropriation 
has not been made ont. I accordingly accept 
the application for revision, and setting 
aside the conviction 
tab the accused be released from his bail 
bond. 

A 
.(1) 8 C. & K. 318; 16 Jur. 750. ic ae 
(C 18P. B. 1891 Cr, | 
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CALCUTTA HIGH COURT. 

CRIMINAL APPEAL No. 921 or 1915. 
- December 20, 1915. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 
P. L. CAUSLEY— APPELLANT 
versus 

EMPEROR- OpPposiTE PARTY. 

Penal Code (Act XLY of 1860), ss. 463, 464—Forgery 
—Signing of certificates by purchaser of revolvers in 
false name and addr ess, whether amounts to forgery— 
“Fri audulently”. 
` The signing by a purchaser of revolvers and 
ammunition of certificates, required for tho identi- 
fication of the purchaser, in a falso name and with a 
false address, amounts to forgery, as the act though 
not dishonest is fraudulent. [p. 662, cols. 1 & 2.] 

: Reg. v. Toshack, 1 Den. C. C. 492, Empress v, 
Dhunum Razee, 9 0.58; 11 C. L. R. 169; "^ In . Jur, 
196 and Queen-Empress v. Abbas Ali, 25 C. 512; 1 C. 
W. N. 255, applied. 

` FAOTS.—This was an appeal by Phillip 
Lloyd Causley who had been convicted on 
three counts of forgery under section 465, 
Indian Penal Code, and sentenced by the 
Presidency Magistrate of Caleutta to eight 
months’ rigorous imprisonment on each 
count. The alleged offence consisted in the 
appellant’s purchase of revolvers andammuni- 
tion from three gunsmiths and in filling up 
the upper portion of the certificates which 
accompanied the sales with false names and 
addresses. 

The appeal came up for hearing on the 
15th December 1915. 

Mr. Norton with Babu Santosh Kumar Bose, 
for the Appellant, contended that giving a 
false name and address did not constitute an 
offence under section 463 and section 464, 
Indian Penal Code. One of the ingredients 
of forgery is “criminal intent”? which was 


absent. Referred to Archbold, page 4738 
and Reg. v. Martin (1); Reg. v. Tylney 
(2). It might be that the accused gave a 


false name and address to screen himself 
from any enquiry by the Police or to prevent 
a third person from tracing the revolver to 
his possession; but this did not amount to 
forgery, Vide Mayne's Criminal Law of India, 
8rd Edition. page 608. There was no 
intention to commit fraud as these sales 


(1) (1879) 5 Q. B. D. 34; 49 L. J. M. C. 11; 41 L. 
T. 531; 28 W. B. 232; 14 Cox. C. C. 375: 44 J. P. 74. 

(2) 1 Den. C. C. 319; 18 L, J. M. C. 36; 3 Cox. C. O. 
160; 
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would have taken place even if the appellant 
had given his true name and address. It 
was not the prosecution case that the appel- 
lant was not entitled to purchase these 
revolvers and ammunition, so whether he 
gave his true name or a false name was 
quite immaterial as regards the question of 
his intention, which was not to defraud any 
body or to cause wrongful gain or wrongful 
loss. . 

Mr. Orr (Deputy Legal Remembrancer); 
for the Crown, argued that the accused 
executed a false document -by giving a false 
name and address with the object of obtain- 
ing revolvers and ammunition from the 
firms. The certificates are necessary for the 
. identification of the purchaser, and when 
false.names and addresses are given the 
object of getting the certificates signed by 
the purchaser is altogether defeated. The 
gunsmiths would not have sold the revolvers 


and ammunition if: they believed that the. 


purchaser was not giving his true name and 
address. "The very fact of his giving a false 
name and address shows his guilty knowledge 
and criminal intent, 
Babu Santosh Kumar Bose, replied. 
0. A. V. 


JUDGMENT.—In this case the appellant 
Philip Lloyd Causley was found guilty on 
three charges under section 465, Indian 
Penal Code, and sentenced to two years’ 
rigorous imprisonment, 2. e., eight months on 
each charge. The appellant is stated in 


the Magistrate’s judgment to be a lad of 
16 or 17 years ofage. We are told by 
his mother that he is only 15. The appeal 


was admitted on the question of sentence, 
bu& has been argued before us also on 
the question of law arising in the case. 
The facts are not in dispute. 
fully set out in the judgment of the 


Magistrate and need not be re-stated here. | 


The question is whether the signing of the 


certificates in a false name, and giving in each . 


case anaddress which was not his, amounts 
to fbrgery on the part of the appellant. 


It may be that the action of the appellant . 


was not. dishonest”, taking that word in 
the sense ascribed to it by the Indian 
Penal Code, sections 23 and 24. There 
can, however, be no doubt that he acted 
“fraudulently”. His intention was undoubted- 
ly to deceive both the firms, who sold him 
these revelvers and ammunition, and also 
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the Government, which has prescribed the 
formalities to ba observed in such sales. 
He must be taken to have known that 
the certificate was required for the identifica-, 
tion of the purchaser and the weapons 
purchased. This purpose he deliberately. 
defeated by his action in making out false 
certificates. His acts came directly within 
the definition of forgery as contained in, 
sections 463 and 464, Indian Penal Code., 
The cases of Reg. v. Toshack (8), 
Empress v. Dhunum Kazee (4) and Queens ` 
Empress v. Abbas Ali (5) are in point and 
support the view which we take in this case. 
The convietion must, therefore, be upheld. 

With regard to the sentence, we take 
into consideration the extreme youth of the 
appellant. On the other hand the offence 
is a very serious one, and, it has been, 
aggravated in his case by the fact that 
he has declined to give any information, 
regarding the revolvers purchased by him or 
the use to which they have been put. We.. 
think, however, that he will be sufficiently 
punished if he be kept in Jail for one 
yerr, that is to say, for four months on 
each charge, and we reduce the term of | 
imprisonment accordingly. 

Conviction upheld; Sentence reduced. 

(3) 1 Den. C. O. 492; T. & M. 207; 13 Jur. 1011; 4 
Oox. O. C. 38 

(4) 9 C. 53; 11 0. L. R. 169; 7 Ind. Jur. 198. 

(5) 25 C. 512; 1 C. W.N. 255. 





ALLAHABAD HIGH COURT. 
Grianan Reviston Petition No, 914 or 1915. 
December 4, 1915. 

Present:—Mr. Justice Piggott. ' 

JANU BHAR—APPLICANT 
versus 

EMPEROR—Opposire PARTY. 

Criminal Tribes Act (III of 1911), ss. 22, 24—Trial, 
regularity of—Charge, framing of, necessity of— 
Conviction, legality of. M 

An accused was convicted under the Criminal 
Tribes Act without framing any charge and without 
being given an opportunity for cross-examining 
the prosecution witnesses and without any evidence 
that he was a registered member of the criminal | 
tribe: 

Held, that the acoused was pee and his : 
trial was bad in law. [p. 663, col. 2. : 

Obiter dictum.—A charge can be framed against 
an acoused prosecuted under the Criminal Tribes 
Act on his mere statement before a Magistrate if 
it shows that he has no real defence and ‘he can be 
convicted under section 22, if not under section 24 of . 


the Act. [p. 663, col. 1.] 
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PERRU MUHAMMAD LEBBAI v. SWAMINATHA PILLAI. 


Criminal -revision against an order of the- 
Sessions Judge of Benares.» i 
Mr. Jung Bahadur Lal, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. E 

JUDGMENT.— Thisis an application for 
revision . by one Janu ‘Bhar, who has been 
convicted of an offence under section 24 of: 
the Oriminal Tribes Act, IIL of 1911, and 
whose appeal against his conviction and 
sentence has been dismissed by the Sessions 
Judge. 

Asa matter of fact two men Janu and. 
Banu were tried together and the irregu- 
Jarities which I am about to notice were 
committed at the trial of both of them. I 
propose, however, to distinguish between the 
cases of the two men and to confine my 
interference .to the case of Jann. Bann did 
not appeal to the Court of the Sessions 
Judge and the statement made by him in 
the. Magistrate’s Court shows that he had 
noreal defence. On that statement alone 
it would appear that a charge could have 
been framed and a conviction recorded under 
section 22, if not under section 24, 
of the Criminal Tribes Act. Dealing with 
the matter, therefore, as if Janu had been 

. the only person on his trial, I note as. 
follows. 


The Magistrate took up thecase on the 
12th of June 1915, when he recorded 
evidence as to the circumstances under which 
Janu was arrested. He then proceeded to- 
examine the accused. He asked him questions 
as to..matters which were not in . evidence. 
against him and which, therefore, could not. 
have been put for: the purpose of enabling 
the accused to explain any circumstances 
appearing in evidence againsc him. He 
asked .him other questions for instance as 
to his previous convietions, which related to 
matters such as conld not legally be put 
in evidence against him ina trial on this 
charge. Itis by no means clear to me from 
this examination that it was made clear. 
to Janu what was the nature .of the offence 
in respect .of which ke was being tried. 
The hearing was thenadjourned to the 19th 
of June 1915, on which date formal evidence 
was taken as to the publication of a notice 
regarding the registration of the criminal 
tribe. to which Janu belongs. lt does not 


from-first to last, anything which could be 
called legal evidence that- Janu was a 
registered member. of the .criminal tribe.. > 
A conviction was then recorded, no charge 
having been framed and mo opportunity 
offered to the accused for cross-examining 
the prosecution witnesses as required by. 
section 256 of the Code of Criminal. Pro- 
cedure. When the appeal was filed by Janu 
and was heard by the learned Sessions Judge, 
it would appear that the attention of that 
Court, was directed to the lacuna in the 
prosecution evidence for the learned Sessions 
Judge records that he had examined a 
certain register in order to satisfy himself 


_ that Janu was, as he puts it, “a registered 


Bhar.” The Sessions record does not show 
how this register came to be before the 
Sessions Court, much less that it was law- 
fully tendered in evidence and proved or 
presumed to be genuine. 

On these facts I hold that the trial of 
Janu was bad inlaw. Iam not prepared to 
say that he was not prejudiced by the cireum- 
stances above mentioned. 

I set aside the conviction and sentence 
passéd on this accused and direct that he be 
re-tried by a competent Magistrate. 


Conviction set aside: Re-trial ordered. 





MADRAS HIGH COURT. 

Crvrz, Revision Permios No, 288 or 1915. 
November. 23, 1915. 
Preseni;—Mr. Justice Abdur Rahim and 

Jcstice Sir William Ayling, Kr. 
PEERU MUHAMMaD LEBBAI— 
CounTRR-PETITIONER—PETITIONER 
versus 

SWAMINATHA PLLLA[— PgriTION£R— 

RR&sPONDENT. 

Penal Code (Act XLV of 1860), ss. 186, 224—Run- 
ning away to avoid arrest under. warrant of Civil 
Court, whether offence. 

A mere running away of a person not charged 


_with any offence, whom an official of a (QivM Court 


tries to arrest under a warrant of that Court, does not 
amount to obstructicg a public servant in the dis- 
charge of his functions within the meaning of sec- 
tion 186, Indian Penal Code, nor does it come within 
section 224, Indian Penal Code. [p. 664, col. 1.] 


Petition, under. section 115 of Act V of 


appear that the. Magistrate had before him,. .1908 and section 15 of the Charter.. Act, 
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praying the High Gourt to revise the order 
of the Court of the District Munsif of 
Ambasamudram, in the course of the pro- 
eeedings in Small Cause Suit No. 1907 of 
1914. 

Mr. K. V. Krishnaswami Aiyar, for the 
Petitioner. i 
- Mr. 0. Sidney Smith, for the Government. 
" JUDGMENT. 


' ABDUR Raum, J.- On the materials placed 
before us, we do not know how it can be 
said that any offence under section 224 or 
section 186, Indian Penal Code, has been 
committed by the petitioner. The Amin 
says that he tried to arrest him under a 
warrant of a Civil Court, but the petitioner 
ran away. That is surely not either obstruct- 
ing a public servant in the discharge of 
his public’ functions within the meaning 
of section 186, Indian Penal Code, nor does 
it bring the matter within section 224, 
Indian Penal Code, which deals with the 
offence ‘of offering resistance or illegal 
obstruction to the lawful apprehension of a 
person for an offence with which he is 
charged. Jt is not suggested that there 
was an offence charged against the peti- 
tioner. I would set aside the order of 
the District Munsif, dated 23rd March 1915. 

AYLING, J.— I agree. There is no basis 
for the District Munsif’s jurisdiction. Process 
service report on the face of it discloses no 
offence. 

Order set aside, 


ALLAHABAD HIGH COURT. 
CraiminaL Revision Petition No. £29 or 1915, 
January 19, 1916. 

Present: —Justice Sir George Knox, Kr. 

: BHAWANI DUTT-—APPLICANT 

: versus ` 
>- *EMPEROR—Opposirz Parry. 

Penal Code (Act XLV of 1860), ss. 366, 498—Con- 
viction for adultery—Deposition—Complaint. 

An accused person was tried under section 366 of 
-the Penal Code at the instance of the Police. 
During the course of the trial the husband was ex- 
amined and from his deposition it appeared that he 
wanted the conviction of the accused as he had 
cominitted adultery with his wife; ~ 
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Held, that the deposition of the husband was a 
complaint on which the accused conld be convicted 
under section 498 of the Penal Code. [p. 665, col. 1.7 

Criminal revision against an order of the 
Sessions Judge of Kumaun. 

Mr. Hamilton, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


JU DGMENT.—The accused, Bhawani Datt, 
has been convicted of an offence under section 
498 of the Indian Penal- Code. :He pre- 
sented an appeal from his conviction and 
sentence but the appeal was rejected. He 
comes in .revision to this Court. The 
grounds he puts in revision are (1) as 
the husband has never made any complaint 
the Courts, by reason of sections 199 and 238 
(3) of the Criminal Procedure - Code were’ 
debarred from taking cognizance of an 
offence under section 498, “Indian Penal 
Code, (2) the husband’s petition dated the 
18th May shows that the Court proceedings’ 
initiated by the Police were continued in 
spite of his desire to the contrary; (3) the 
circumstance that the husband appeared 
as a witness for the prosecution in the 
proceedings under section 366, Indian 
Penal Code, cannot. be regarded ag 
amounting tothe institution of a complaint 
of an offence under section 498, Indian Penal: 
Code, nor can his deposition cure the initial 
omission to present a formal complaint. 
having special reference to an offence under 
section 498. 


There was a further plea but it was not 
argued. On looking to the record I find 
that the case brought before the Courts was 
acase in which -Bhawani Datt was-charged 
with an offence "under section 366 of’ the’ 
Indian Penal Code. The husband was not 
a complainant; apparently the Police took up 
the case but the husband appeared as a 
witness. While the cass was proceeding 
under section 355 of the Indian Penal Code, 
he gave his evidence on the 6th of July 
1915. In the interim apparently he had 
asked that the proceedings under section 366- 
should be dropped, but when examined on 
the 6th of July he explained that his action 
in this matter was due to deception prae- 
tised on him by one Ratti Ram. Both 
the Courts below have believed him on this 
point, and I agree with them in their view, 
and hold that the application, whatever 


Vol. XXXII] 
In re MADU OBINNAGI REDDI. 


its value may be, was an application procured 
by. fraud. ; 


, Now on the 6th of July Bahadur Singh. 


in most emphatic terms says that he 
wishes to prosecute the accused. In 
cross-examination he repeats it and says he 
wishes that the accused should be punished. 
It is contended that this statement made 
in the deposition. cannot be regarded as a 
complaint and that no case under section 
498 can, be. entertained unless and until 
there is a complaint. made by the husband of 
the -woman or in his absence by some 


person who hadcare of the woman on his. 
behalf at the time when such offence was- 


committed.. On turning to section 4 (b) I 
find that “complaint” includes ‘allegation 
made orally or in writing to a Magistrate, 
with a view to his taking action under this 
Code, that some person, whether known or 
unknown, has committed an offence.” 
sider that the words used by Bahadur Singh 
on the 6th of July fall within the definition of 
‘complaint” contained in the Code. Autho- 
rities have been cited to me which take an 
opposite view. The case of In the matter of 
Ujjala.Bewa (1) is an authority in the 
contrary direction and so to my mind is 
another case of this Court, Queen-Empress v. 
Kangla (2), in which the accused was 
charged with an offence under section 457 
with intent to commit theft. It was proved 
to the satisfaction of the Magistrate that the 


accused did enter the house. of complainant 


in order to commit adultery with the 
wife of complainant and the conviction was a 
conviction for having entered the complain- 
ant’s kouse in order to commit adultery. 
The learned Judge of this Court refused to 
interfere. | 


The present case isune in which I think’ 


I ought not to interfere. [I have not the 
least doubt that the husband did intend 
that the accused should be ‘prosecuted for 
an offence under section 498 and that he 
made an allegation before 
that the offence should be inquired into. . 
lam ‘not | prepared ' io exercise my 
revisional powers and I dismiss the appli- 
zation. - 
MTM Application dismissed. 
(1) 1 C. L, R. 523. 
< (23. 23 A. 82. 
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- MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 605.0Fr 1915. 
December 15, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
In re MADU CHINNAGI REDDI axp 
OTHERS— P RISONERS——À PPELLANTS. 

Penal Code (Act XLV of 1860), ss. 467, 471—Con. 
viction both for forging document and for using it as 
genuine, whether illegal—Entries in account books 
proved to be in handwriting of deceased person— Books 
mot proved to be kept in regular course of business — 
Objection as to admissibility, when to be taken. d 

When a person is convicted under section 467, 
Indian Penal Code, for having forged a promissory 
note, a further conviction and sentence under Section 
47] for using that note as genuine is not illegal 
in the course of the same trial. [p. 667, col. 1.] : 
~ Queen-Empress v. Umrao, Lal, z3 A, 84, dissented 
from. 

; Where entries in certain books of account are proyed 
to be in the handwriting of a person since deceased, 
any objection to their admissibility onthe ground 
that they were not proved to have been keptin the 
regular course of business, ought to be taken at the 
time of the trial. [p. 666, col. 2.] : 


Appeal against the order of the Court of 


Session of the North Arcot Division, in Case 
No. 38 of the Calendar for 1915. 


< Messrs. W. Barton and B. N. Y. Deva, for 
the Appellant. 
The Publie Prosecutor, for the Government, 


JUDGMENT. 


-ABDUR Raum, J.— The first accused has 
been convicted under sections 467 and 471, 
Indian PenalCode, and sentenced to three years’ 
rigorcus imprisonment and the 2nd and 
3rd accused have been convicted under 
section 467, Indian Penal Code, and sentenced 
to one. year’s rigorous imprisonment each. 
The document said to have been forged and 
used as genuine is Exhibit J in the case. It 
is a promissory note which purports to have 
been executed on the 3rd October 1909 for the 
sum of Rs. 260. The alleged executant 
ofthe note is one Meda Lakshmayya, who 
died on the 8th September 1911 leaving as 
his heirs two minor sons. On his deathe the 
lst accused instituted a suit in the Court of 
the District Munsif on the 21st November 
1911 claiming a sum of Rs. 460 with interest 
on the basis of the promissory note. Exhibit. 
J purports to be attested by accused Nos. 2 
and 3 who do not deny the same. ‘They admit 
that they attested it. Their defence, as 
also that of the lst accused, is that 
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it is a genuine document executed by 
Meda Lakshmayya. This Exhibit J recites 
another promissory note, Exhibit K3, which 
is for Rs. 200, and that purports to have been 
executed in 1906. That promissory note is 
also alleged to be a forged document. Tt 
appears that the lst accused and Meda 
Lakshmayya had dealings with each other, 
that the. Ist. accused cultivated tho land 
belonging to Meda Lakshmayya and that 
Meda Lakshmayya borrowed a sum of 
Rs. 200 in 1903 on a promissory note, 
` Exhibit K1. 


The case of the prosecution is that the 
parties did not settle their accounts until 
some time in 1911, not long before the death 
of Meda Lakshmayya, and that in that settle- 
ment of account Rs. 60 was found due to the 
Ist accused and a promissory note was 
executed on 25th July 1911. 


The promissory note, Exhibit K3, bears a 
unified stamp and the evidence adduced on 
behalf of the prosecution conclusively shows 
that such a stamp was not available in the 
Presidency and probably in no other province 
in India on that date. lt came into vogue 
in this Presidency some months afterwards, 
That is a fact which requires explanation and 
the explanation given by the Ist accused is 
that as a matter of fact the account was 
settled between him and Meda Lakshmayya 
on the date which Exhibit K3 bears, that 
as no stamp was available in the village of 
the lst accused where the note was written, 
the executant went away to his own village 
promising to put a stamp on it afterwards 
and to exezute it, that as a matter of fact in 
Pongal 1907 Meda Lakshmayya esecuted 
that note, an unified stamp whieh was then 
procured being affixed at the time. It is, how- 
ever, pointed out by the learned Sessions 
Judge that this was not the explanation 
which was put forward by the Ist accused at 
the time the application for sanction was 
made by P. W. No. 5, who is the brother of the 
deceased Meda Lakshmayya. It seems to 
me extremely unlikely that no stamp was 
available at the time the promissory note 
Exhibit K3 was written. There was 
a stamp-vendor about two or three miles from 
the village of the 1st accused aud there was 
also a stamp-vendor in the village of the 
deceased Meda Lakshmayya. Then if the 
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accused’s explanation was true, it is in- 
conceivable that it should not have been 
put forward ‘at the earliest stage. On the 
other hand in his answer to the petition for 
sanction, the Ist accused suggests that as 
a matter of fact the unified stamp was 
available on the date on which Exhibit 
K3 was written and thatasa matter of 
fact it was affixed on that date. That 
circumstance alone would be sufficient to 
show that Exhibit K3 is a false document. 
If Exhibit K8 is false it cannot be argued 
that Exhibit J could be genuine. Besides 
this fact there is also evidence to show 
that there was a settlement of account 
between the lst accused and Meda Laksh- 
mayya on the 25th July 1911. This is 
spoken to by P. W. No. 5, who is a respect- 
able trader who knew both the parties and 
who has been believed by* the learned 
Sessions Judge and is supported by the 
account produced on behalf of the pro- 
secution. The entries in those accounts so 
faras they relate to this transaction are in 
the handwriting of Meda Lakshmayya and 
unless they are forged, they entirely bear 
out the case of the prosecution. The Ist 
accused denies that there was any pro- 
missory-note executed on the 25th July 
1911 and the learned Counsel who appeared 
for him and the other accused before us 
tas strenuously argued that the accounts, 
Exhibits Mand N, have not been kept in 
the regular course of business, There is 
considerable evidence to show that the 
entries in question are in the handwriting 
of Meda Lakshmayya. P. W. No. 5, his 
brother, in the examination-in-chief, said 
that he was present when the transaction 
took place and that the entries were made 
in his presence. It is pointed out to us 
that this witness stated before the District 
Mansif that he did not know very much of 
the accounts. In a matter like this where 
entries in certain books of account are 
proved to be in the handwriting of & 
person since deceased, any objection to 


their admissibility on the ground that 
they were not proved to have been 
kept in the regular course of business 


ought to be taken at the time of the trial. 
If the objection were then taken the 
matter could have been very easily rectified 
by formal evidence being given that they 
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were. kept ` in the course of 


business. 


regular 


As regards the question whether those 
accounts are genuine or not, there can be 
no doubt whatever of their genuineness. It 
is inconceivable that Meda Lakshmayya 
in whom the lst accused admittedly placed 
much confidence should have made false 
entries in anticipation of the present suit 
being instituted by the lst accused. There 
is nothing whatever in the evidence tò 
suggest that Meda Lakshmayya would 
have been guilty ofsuch a .conduct. Unless 
there. was some good .reason for making 
such a .supposition, we cannot hold that 
the entries showing a settlement of 
account in 1911 are not genuine. It. is 
-also argued by Mr. Barton that though 
his client did, tultivate the land for twelve 
years .prior to suit, he had nothing to do 
with it since then. There is the evidence 
of P. W. No. 3 to show that as a matter 
of fact he did cultivate the land for 
twelve years before:the institution of this 
case. Onthe other hand, the accused has 


cited some witnesses to prove his allegation, | 


The.: most -important of those witnesses is 
the karnam, D. W. No. l.: But as the 
learned Sessions Judge pertinently points 


out, it is impossible that this man should. 


have known. whether the lst accused 
did ‘cultivate. the land or not. I think 
that fact is clearly made out. Upon these 
facts there can be no doubt that Exhibit 
J is a-false document. The Ist accused 
has been convicted both under sections 
467 and 471 and sentenced altogether for 
three years’ rigorous. imprisonment. It is 
argued that if he wasa forgerand if he is 
rightly convicted of forgery, he could not at 
the same time be ‘convicted of the offence 
of using that forged document. Jn support 
of this contention reliance is placed on a 
ruling, Queen-Empress v. Umrao Lal (8). 
That ruling does seem to bear out the 
contention of the learned Counsel for the 
accused, but I am unable toagree with 


the learned Judge’s interpretation of 
section 471. Mr. Justice Aikman says 


at page 85 of the report that the words 
in section 471 “shall be punished in 
the same manner as if he had forged such 


(3) 23 A, 84. 
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& document," point to the, conclusion that 
the section applies only to the case of 
persons other than the forger himself. With 
all respect to the learned Judge it does 
notseem to me that those words bear that 
interpretation. Those words only mean 
that punishment will be the same as for 
an offence of forgery under the section 
previously mentioned. The Legislature 
mighthave used a different langnage, but I 
do not think the language which has been 
used bears any other meaning than what 1 
have stated. 

As regards the case of the 2nd and 3rd 
accused, they are relations of the 1st accused. 
They knew both the parties and there can 
be no doubt that since Exhibit J which is 
attested by them is a false document, they 
were parties to the conspiracy. The convic- 
tions and the sentences must be upheld and . 
the appeal dismissed. 

Puruuips, J.—1 agree. 

Convictions and sentences upheld. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 711 of, 1915. 
December 21, 1915. 

Present;— Justice Sir P. C. Banerji, Kr. 
SARJU AND ANOTHER——A PPLICANTS 
versus 
EMPEROR—Obpposire Parry, 

Penal Code (Act XLV of 1&69), s. 99— Crops sown 
and cut down by accused — Theft— Criminal. Procedure 
Code (Act V of 1898), s:145. ^ 

Where an order under section 145 of the Code 
of Criminal Procedure was made in favour of the 
complainant, but as a matter of fact the crops had 
been sown by the accused: 

Held, that the crops being the property of the 
accused, the cutting down of these crops by them 


could not constitute the offence of thefj. To. 668, 
col. 1.] 


Mr. ifalcomson, for the Crown. 

JUDGMENT.—The two aecused in this 
case haye been convicted of theft of certain 
crops. The allegation of the complainant 
was that the crops were sown -by him and 
that the accused had wrongfully cut them. 
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The learned Sessions Judge has found that 
the crops were notsown by the complainant, 
Mahabir, and that they were sown by the 
accused. Under this circumstance the crops 
‘being the property of the accused, the 
cutting down: of these crops by them could 
not constitute the offence of theft. The 
learned Sessions Judge thinks that because 
-an order was made in favour of Mahabir 
under section 145 of the Code of Criminal 
Procedure, he must be deemed to have been 
in possession of the crops. This view is 
not, in my opinion, correct. Besides even 
if he be deemed to have been in possession 
of the fields he was clearly not in posses- 
sion cf the crops and, therefore, the accused 
were not guilty of the cffence of theft. 
I accordingly set aside the conviction of the 
accused, acquit them of the offence of which 
they were convicted and direct that the 
fines, if paid, be refunded. As the sentence 
of imprisonment passed on Sarju has 
already been served out, no order of release 


is called for. . 
Conviction set aside, 


MADRAS HIGH COURT. 
CORIMINAL: Revision Case No. 394 or 1915. 
COniurNAL Revision Petition No. 315 

or 1915. . 
December 22, 1915. 

Present: —- Mr. Justice Srinivasa Aiyangar. 
A. P. T. VEERABHADRA. PILLAI— 
JA. PARTY —PETITIONER 

n versus 
A. P. T. SEUNMUGAM PILLAI— 

] - B. PaARTY— RESPONDENT. i 

. Criminal Procedure Code (Act V of 1898), s. 145— 
Joint possession of property in dispute— Magistrate, 
jurisdiction of. , 

. Where both parties to a dispute relating to immove- 
able property are found to be in joint possession 
thereofea Magistrate has no jurisdiction to issue an 
order undér section 145 of the Code of Criminal 
Procedure, prohibiting either the one party or the 
other from disturbing the possession of the other till 


evicted in due course of law. E 

Tarujan Bibee v. Asvmuddi Bepari, [4 C. W. N. 426; 
Kandasami Asari v. Narayana Asari, 26 Ind. Cas. 644; 
16 Cr. L. J. 52; 2. L. W. 107, followed. 

Petition; under sections 439 and 439 of the 


Code of Criminal Procedure, 1898, and sec- 
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tion 15 of the Charter Act, praying the 
High Court to revise the order of the Court 
of ‘the Sub-Divisional Magistrate of 
Namakal Division, in Miscellaneous Case 
No. 3 of 1915. 

Mr. T. R. Ramachandra Atyar, for tte Peti- 
tioner. 

Messrs. T. Rangacharar and S. Varada- 
chariar, for the Respondent. | 

Mr. P. R. Grant, for Acting Public Prose- 


cutor, for the Crown. . ; 


ORDER.—The Magistrate in this case has 
found that as regards the villages of 
Sithambur and  Bommanapolliem, Veera- 
badra Pillai and Shanmugam Pillai, the 
two parties to the dispute, were jointly in 
possession. On that finding he was not 
entitled to issue any order under section 145 
of the Criminal Procedure Code, directing 
either the one party or the other, from 


. disturbing the possession. of the other till 


evicted in due course of law. It was so 
held in Tarujan Bibee v. Asamuddi Bepari 
(1), and it has been followed in this.Court 
by Mr. Justice Sadasiva Aiyar in the .case 
reported as Kandasami Asari v. Narayana 
Asari (2). Unfortunately the exact order 
issued by the Magistrate is. not before me. 
If, as a matter of fact, he has issued any 
order with regard to these two villages, that 
will have to be cancelled. The remainder 
of the order was within the jurisdiction of 
the Magistrate to pass and Mr. T. R. Rama- 
chandra Aiyar has not convinced me that 
I have jurisdiction to interfere whatever 
errors might have been committed by the 
Magistrate in arriving at the conclusion 
which he did. There will.be no costs on 
either side. E 


Petition dismissed. 
(1) 4 C. W. N. 426. 
(2) 26 Ind. Cas. 644; 2 L, W. 107; 16 Cr. L J. 62. 
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FAIZ MUHAMMAD t, EMPEROR, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminar Bain APPLICATION No, 24 or 1915. 
August 2, 1915. 
Present:—Mr. Pratt, J. C. 

„FAIZ MUHAMMAD— APPLICANT 

versus ` 
EMPEROR—OPPONENT. 

Criminal Procedure Code (Act V of 1898), ss. 107, 114 
— Warrant’ of arrest issued under s. 114—Bail— 
Accused, rights of —Jwrisdiction, . 

A Magistrate has no jurisdiction to refuse bail to 
“a person arrested under section 114, Criminal Pro- 
cedure Code, againsb whom proceedings have been 
taken under section 107 of the same Code. 


Chidambaram Pillai v. Emperor, 31 M. 316, “8 M. L. 
T. 311; 7 Or. L. J. 360, followed. 

Narainasawmy Naicken v. Emperor, 15 Ind. Cas. 
79; (1912) M. W. N. 169; 11 M. L.T. 258; 22 M. L. 
J. 357; 13 Cr. L. J. 447; 36 M. 474, distinguished. 


Application against the order of the Sub- 
Divisional Magistrate, Tatta, refusing bail. 


Mr. Rewachand Vassanmal, for the Ap- 
plicant. 

Mr. Raymand, Public Prosecutor, for 
the Crown. 


JUDGMEMT.— These proceedings against: 


the applicant were based on an information 
filed before the Sub-Divisional Magistrate, 
Tatta, under section 107, Criminal Procedure 
Code. . 

The: Magistrate made an order under. 
section 112, Criminal Procedure Code, requir- 
ing the-accused to show cause why he 
should not be ordered to execute a bond 
for keeping the peace and at the same 


time issued’ a warrant under the proviso of 


section 114, Criminal Procedure Code, for 
the arrest of the accused and his  pro- 
duction before the Court. The accused was 
arrested and brought up before the Magis- 
trate on the 14th of July and the Magis- 
trate then refused to enlarge the accused 
on bail and justified his refusal by refer- 
ence to the case of Narainasawmy Naicken 
v. Emperor (i). 

That case is, however, based on section 
107 (4) and it decides that when the 
conditions of section 107 (4) are fulfilled, 
the Magistrate has jurisdiction to detain 
in- custody the accused until the completion 
of the inquiry. 


(1) 15 Ind. Cas. 79; 36 M. 474; cinta) M. N. 
169; 11 M. L.P. 263; 22 M. L. J. 85%; 18 Cx. Le J. 4T. 
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But these conditions are not -fulfilled 
The accused was not 
arrested by a Subordinate Magistrate under 
section 107 (3), nor was he sent by such 
Magistrate to the Sub-Divisional Magistrate 
under section 107 (4). The accused was 
arrested "under a warrant under section 114 
and the Magistrate had no jurisdiction 
to refuse bail. This was so decided ; by 
a Full Bench of the- Madras High Court 
in the case of Chiddambaram Pallai v. 
Emperor-(2). — PEE 

I accordingly direct the accused to be 
released on bail on his own bond ina sum 
of Rs. 500 with two sureties for Rs. 250 
each, to appear when called upon in the 
Court of the Sub-Divisional Magistrate, 
Tatta. 

Bail allowed. 


(2) 31 M. 315; 3 M. L. T. 311; 7 Cr. L. J. 360. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

“ORININAL Revision No. 117 or 1915. 
September 23, 1915. 
Present: — Mr. Pratt, J. C., and 
" Mr. Boyd, À. J. C. "RN 

NASIRSHAH-—A»nicANT 
` versus 


EMPEROH-——OrronzNT. < 

Criminal Procedure Code (Act V of 1898), s. 476—- 

Sanctioning prosecution of witness for perjury pending 
trial, pr opr iety of. 


oy 
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In re KAYAMBU TEVAN. 


* Although proceedings ‘under section 470, Criminal 
Procedure Code, against a witness for giving false 
evidence ought not to be taken until the close of the 
trial, as such action is eminently calculated to 
intimidate subsequent witnesses and defeat the object 
Jof the trial; yet this is à consideration which affects 
.* :tho accused under trial, and not a witness. 
Reg. v. Kashinath Dinkar, 8 B. H. C. R. 126 Or. 
referred to. 


Application against the order of the Resi- 
dent Magistrate, Naushero. 


Mr. F, J. De Verteiil, for the Applicant. 


. Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 


JUDGMENT.—This is an application to 
revise an order passed by the Resident 
Magistrate, Naushero, under section 476, 
Criminal Procedure Code, directing the 

- prosecution of the applicant for an offence 
under section 193, Indian Penal Code. 


The applicant had acted as an arbitrator 
between certain parties and he said in his 
evidence that the parties did not agree to 
his arbitration. The Magistrate thinking 
that this evidence was false directed his 
prosecution. 


Mr. De Verteuil urges that the evidence 
was based on the recollection of the appli- 
eant, and if his recollection was incorrect, 
the applicant has not committed the offence 
of deliberately giving false evidence. 


We do not wish to express an opinion on 
this defence but would only point out that 
‘prima facie there is no ground to set aside 
the Magistrate’s order, because the appli- 
cant’s recollection is not supported by the 
note made by himself at the time and two 
witnesses Isardas and Dhanumal had told 
the Magistrate that the account given by the 
applicant was not true. 


ltis no doubt true that the Magistrate 
ought not to have taken proceedings under 
section 476, Criminal Procedure Code, until 
the close of the trial. The reason is that 
pointed out in the case of Reg. v. Kashinath 
Dinkar (1) that such action is eminently 
calculated to intimidate subsequent witnesses 
and defeat the object of the trial. But 
that is a consideration which affects the 
‘accused under trial and not the applicant. 
' Mr. De Verteuil urges that it might have 
affected the applicant, because it is possible 
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that other witnesses might have given 
evidence to support the applicant. But that 
is a mere-speculation and even if there is 
any ground for it, it is open to the applicant 
to call these witnesses in his defence at his 
trial. f 

We see no reason to interfere and reject 
this application. 


- Application rejected. 
(1) 8B. H. C. R. 126 Cr. 


MADRAS HIGH. COURT. 
CRIMINAL APPEAL No. 673 or 1915... 
CaiminaL Revision Cass No. 793 or 1915. 
(Taken ur No. 65 or 1915.) 
January 10. 1916. 
“ Present; —dJustice Sir William Ayling, KT., 
and Mr. Justice Napier. 
In re KAY AMBU TEV AN —PRISONER— 
APPELLANT. 

Penal Code (Act XLV of 1860), s. 800, except. 2 
—Proclaimed offender murdering -Police Official 
trying to arrest him—Publication of proclamation not 
proved—Criminal Procedure Code (Act V of 1898), s. 
87 (3)—Failure to file statement, effect of. 

A proclaimed offender was tried for murdering 
a Police Officer trying to arrest him. The prosecu- 
tion failed either to file the statement referred to 
in clause 3, section. 87, of, the Criminal Procedure 
Code or to adduce any other evidence of publication: 

Held that the accused was entitled to the benefit 
of exception 2 to section 3800, Indian. Penal Code, 
and was guilty of culpable homicide not amounting 
to murder. [p. 671, col. 1.] 

Appeal against the order of the Court of 
Session of the Madura Division in Case No. 
49 of the Calendar for 1915° and case 
taken up for enhancement. : 

Mr. M. H. Hakim, for the defence, under 
G. O., dated 17th December 1884, No. 3273, 
Judicial. l 

The Public Prosecutor, for the Government, 
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JUDGMENT.—It is not contested that 
accused caused the death of deceased San- 
karanarayana Pillai by stabbing him under 
the shoulder blade, severing tworibs and pene- 
trating: the pleural cavity. The nature of 
the injury fully justifies the inference that 
accused intended to cause either death or such 
bodily injury as was likely to cause death, 
and we do not understand why the Sessions 
Judge convicted accused only under the 
second clause of section 304, Indian Penal 
Code. 

The main contention of appellant’s Counsel 
is that he is entitled to the benefit of sec- 
tion 100, Indian Penal Code, but we can 
find no ground for holding that the ap- 
pellant was under any apprehension of death 
or grievous hurt; and we have no hesitation 
in rejecting this plea. 

The Sessions Judge has applied exception 1 
to section 300 m-accused’s favour; but, in 
our opinion, the more appropriate clause is 
exception 2. Jf there were legal evidence 
(which there is not) that accused had been 
‘duly proclaimed under section 87, Criminal 
Procedure Code, it would be a question 
whether it might not be inferred that the 
accused knew that the men who seized him 
were acting under the law.. In that case, 
the offence must be viewed as murder (section 
302, Indian Penal Code). The prosecution 
has, however, omitted to file the statement 
referred to in olause (3) of section 87 or 
io adduce other evidence of publication; and 
we must take it that this is not proved. 
In such circumstances accused might be 
‘entitled to the benefit of exception 2 to 
section 300, though weare unable to accept 
the contention of his Counsel that the sen- 
tence is in any way severe. 

We confirm.the conviction and sentence and 
‘dismiss the appeal. j 


Oonviction affirmed; Appeal dismissed. 


INDIAN CASES. 


671 


SIND JUDICIAL COMMISSIONER’S 
. COURT. . 
` CRIMINAL ÁPPEAL No. 68 or 1915. 
September 16, 1915. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
DHANI BUX— APPELLANT 
Versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV. of 1800), s. 84—Insanity— 
Criminal liability, exemption from—Test. 

Under section 84 of the Indian Penal Code it is not 
every mental derangement that exempts an accased 
person from criminal responsibility for his acts, but 
that derangement must be shown to be one which 
impairs the cognitive faculties of the  acoused, i.e., 
the faculty of understanding the nature of his act in 
its bearing on the victim or in relation to himself, i.e., 
his own responsibility forit. [p. 672, col.1.] 

Queen-Empress v. Kader Nasyer Shah, 23 C. 604, re- 
ferred to. 

Appeal against the 
Sessions Judge, Larkana. 

Mr. Gopaldas Ghurbumal, for the Appellant. 

Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 


JUDGMENT.—The accused made a 
brutal and sudden attack upon his wife, 
Khairi. He pursued her out of her house 
into the road and then cut her down from 
behind with an axe, causing her death. 

These facts are admitted and the defence 
raised is that of insanity. 

As to this the Sessions 


decision of the 


Judge found 


that the accused though mad was not 
entitled to the benefit of the exception 
under section 84, -Indian Penal Code. 


We are not able to follow the ` line of 
reasoning by which the Judge arrives at 
this conclusion, for we do not understand 
in what sense he uses the word delirium; 
but it is quite clear that this conclusion 
is correct. 


. The evidence of insanity is that the 
accused 15 or 20 days before this crime 
had suffered from fever, that the Hakim 
who treated him was of opinion that his 
mind was affected by a disease which he 
called “mania” and that after his reeovery 
the accused behaved in- &n eccentric 
manner. He used to, abuse his friends 
and would climb trees and sit there 
until brought down. - 

These facts are admitted and do indicate 
mental derangement, but it is notevery 
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mental derangement that exempts an accused 
person from. criminal responsibility for 
his acts. This was pointed out in the 
case of Queen-Émpress v. Kader Nasyer Shah 
(1). It was said there that an affection 


of the will or emotion subjecting the offender. 


to insane impulses is no excuse and that 
though there: may -be a mental derangement 
of some sort, that derangement must be 
shown to.be a ‘derangement which impairs 
the cognitive faculties of the accused 
j.e. the faculty of understanding the nature 
of the act that he. has committed. 


This is the rule embodied in ‘section 84, 


Indian Penal Code, which lays down two and . 


only two tests, viz., that (1): by reason of un- 
soundness of mind the accused is incapable uf 
knowing the nature of the act; (2) or that 
for the same reason he is incapable of .know- 
ing that: what. he is doing is either wrong or 


contrary to law. The first incapacity refers to 


the accused’s inability to understand the act 
in its bearing on the victim and the 
second is the inability to understand the 
‘act in relation to | himself, 4e, his own 
responsibility for it. It is 
the mental  unsoundness leads to this 
form of incapacity ^ that the accused is 


entitled to the exception accorded. by. section - 


84, Indian. Penal Code. 

Now as to the first incapacity, 
accused did. understand the nature of the 
act as it affected the deceased. On this 


point it is significant that the accused had, 
prior to this crime suspected his wife of. 
infidelity.’ This delusion had been rankling. 
in his mind prior to the commission of the , 


act and it leads to the inference that he 
knew what he was doing and that he 
killed ‘his wife intentionally because he 
wished to punish her for her infidelity. 
As to the second incapacity it is also 
clear that-accused was aware: of his res- 
ponsibility. After the crime 
am behosh”, and told the Head ‘Constable 
` that he knew nothing about the offence 
and that the axe was not his. 
these statements indicate except that the 
accused was conscious that he was to blame? 
We think, thérefore, that ‘although the 
mind of the accused was deranged, it:was 
not a derangement that affected his 
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cognitive faculties. : He intended to kill his 
wife; he knew that he was killing her- 
and he knew that he was doing something. 
wrong and contrary to law. 
We, therefore, confirm the conviction and: 
sentence and dismiss this appeal. 
Appeal dismissed, - 


MADRAS HIGH COURT. 
OniurAL Appaat No. 663 or 1915. ~ 
. December 7, 1915. 
- Present: —Mr, Justice Abdur Rabim and 
Justice Sir William Ayling, KT., 
In re BLAMBOYIL KUTTASHERI 
AHAMAD— PRISONER—À PPELLANT. 
dims Act (XI of 1878), s. 20-* Heavy sentence, 
propriety of. sasa 
Where ‘an accused was convicted ofan offence 
under section 20 of the Arms Act and sentenced 
to three years’ rigorous imprisonment and no special. 
grounds were mentioned in the judgment for impos- . 
ing such a heavy sentence: 
‘Held, that having regard to the circumstances of 
the case the sentence was very heavy and ought to’ 
be reduced. si 


Appeal against the order of the Court of- 
Session of the South Malabar Division; in: 
Case Ne. 71 of the Calendar for 1915. i 

Mr. M. H. Hakim, for the Government. 


JUDGMENT.— The gun which is the ‘sub- 
ject of the charge in this case was found: 
concealed in the house of the accused, when it ` 
was being searched by the Police in connection ` 
with a case of dacoity. The accused has been“ 
convicted under section 20 of the Indian Arms ' 
Act, XI of 1878, and the facts show that the’ 
offenes i is made out. He has been sentenced‘ 
to three years’ rigorous imprisonment. . No. 
special grounds are mentioned in the judg. ' 
ment for imposing such a heavy sentence. 
Having regard to the- circumstances of the 
case we reduce the sentence to three months’ 
rigorous imprisonment. 

Appeal allowed; Sentence reduced. 
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MADRAS HIGH COURT. 

_ Crimmvat Revision Case No. 531 or 1915. 

(Onistwab Revision Petition No, 425 

or 1915.) 

November 22, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sie William Ayling, KT. 

) Inve KOTA APPADU AND OTHERS— 

* ' Accusep Nos. 1, 2, 4 AND 5— 

E PETITIONERS. 

* Penal Orde (Act XLV of 18€0), s. 879—Thelt of 
crops— Land, actual possession of, by complainant 
necessary—Order directing complainant to be put in 
possession, whether suficient. "EIE NEP: 

An accused was convicted for having stolen crops 
growing on a certain land alleged to be «the property 
of the complainant. In a previous case between the, 
parties coneerning the same land, an order directing 
that the complainant be put in possession of the land 
was passed but it wag never’ executed: ‘ys a 

Heid, that befote conviction it must:be found who 
was actually in possession of the land on, the date of 
thé offence and that because there was that order 
in the previous case it could not be presumed as 
a matter of law that the complainant continued 
to be in possession and sowed the crops. (p. 678, 
gol. 2.] . | . 
. Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the. High Court to revise the judgment of 
the Sessions Court of Godavari, in Crimi- 
nal Appeals Nos. 20-and 21 of 1915, pre- 
ferred against that of the Court of the 
` Sub-Divisional Magistrate of? Rajahmundry 

in Calendar Case No. 167 of 1914. 

+ FACTS.—The complainant and tbe accus- 
ed are two tenants claiming under the same 
Jandlord. The former held under a lease 
which had exphedand the latter claimed 
under a new lease., Ina previous complaint 
by the former, the latter was convicted and 
an order was passed directing that the com- 
plainant be putin possession. But no ap- 
plication was made by the complainant, to 
‘execute the order. The accused again ent 
the crops on tbe land. A complaint of 
theft’ was made by the complainant against 
ihe accused and the Magistrate convicted the 
latterfor the offence of theft, on the ground 
that au order for, possession in favour of 
ile complainant was equivalent to his actual 
possession. The Sessions Judge, on appeal, 
contirmed the conviction and the present 
revision petition is against that judgment. 
- Mr. G. Venkataramiah, for the Petitioners. 


* "he Public Prosetutor, for the Government, 
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IUE à ORDER. S E ~- 
> ABbUR Rani», J.—In this: case the ac- 
cused persons have:been convicted under 
sections 143 and 379 -and 149; Indian Penal, 
Code, and sentenced to six. months’ rigorous 
imprisonment each. Both the Joint 
Magistrate, who -originally tried the case, 
and the Sessions Judge, who heard the appeal, 
have not considered the evidence as regards 
actual possession of the-land and the crops 
with respect to which the offences are al- 
leged to have been committed. They have 
apparently proceeded on the effect of the 
order made in a previous case between the 
parties. ln- that case, the present aceused , 
or some of them were chargéd by the-coni- 
plainant's party with offences committed 
in respect of the ‘land and the Sub. 
Magistrate who heard that case ordered in 
his judgment that “the land" in dispute 
"shall be put in possession of prosecution 
witness No. 1." The Sub-Magistrate was 
examined in this case and he says in his 
evidence that he did not take steps to exe- 
cute the order because there was no writ- 
ten application, The Sessions Judge who 
heard the appeal seems to be of opinion 
that because there was that order in the 
previous case, it must be presumed asa 
matter of law that the complainant’s party 
continued to be in possession and so wed the 
crops with respect.,to which the offence is 
alleged to have been committed. He is en- 
tirely wrong. .There is evidence both on 
the side of the prosecution and theidefence as- 
to the actual possession of the land.: The com- 
- plainant's party allege they are in actual pos- 
session. Onthe other hand so does the defence. 
and that was the real point to be.considered 
in the case, Eyen if the Sub-Magistrate- 
intended to actually put the complainant's 
party in possession at the time he passed the 
judgment, it might be that in spite of that 
órder the defence was in possession. Or it 
night be that the prosecution was actually 
in possession throughout. The previous order, 
as suggested by the Public Prosecutor,«might 
merely have meant to be a formal ene. Ido 
riot express any opinion on the point. There 
is actual evidence. -There is the fact -of 
the order being made and this evidence has, 
to be considered in order to arrive at the 
finding as to who was actually in. possession 
gnd who sowed the crops. I should, there: 
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fore, set aside the ordér of the Sessions 
Judge and ask him to restore the appeal 
io his file and re-hear it in the light of the 
observations which I have made. 

AYLING, J.—I agree: 


Petition allowed. 


UPPER BURMA JUDICIAL COMMIS: 
SIONER’S COURT. 
Crvin.MiscELLANEOUS APPLICATION No, 44 or 
1915. 

August 30, 1915. 

Present:—Mr. Saunders, J. C. 

NGA SAN CHEIN— 

APPLICANT 

versus . 
SO OKARAM. AND ANOTHER— RESPONDENTS. 
Criminal. Procedure Code (Act V of 1898), ss. 196, 
476, 439— Sanction to prosecute—Application, if neces- 
sary—Duty of Court to exercise due care—Notice to 
accused, whether necessary—Order under s. A16— High, 
Court’s power of interference - Civil. Procedure Code 
{dct V of 1908), s. 115. 
A High Court cannot interfere under section 439 of 


the Criminal Procedure Code with the proceedings of. 


a Civil Court taken under section, 476 of the Code, as 
section. 439 must be read with section 436 and the 
power of .revision is expressly confined to the records 
of inferior.Criminal Courts. [p. 676, col. 2.] 

Har Prasad Das v, Emperor, 19 Ind. Cas. 197; 17 G. 
L: J. 245; 14 Or. L. J. 197; 17 C. W..N. 647; 40 6, 
477, followed. 

An order passed by a District Judge under section 
476 of the Criminal Procedure Code can only be 
interfered with by a High Court in the exercise 
of its civil jurisdiction under the provisions of 
section 115 of the Civil Procedure Code. [p. 675, col. 
2 


The Code of Criminal Procedure does not con- 
template a Court or public servant giving sanction 
for prosecution where no application for sanction has 
been made. [p. 675, col. 1.} 

The- authority given by section. 195 (5) of the 
Oriminal Procedure Code to a Court taking cogni- 

. zance-of a case to frame a charge of any offence 
refegred to in that section, when sanction is given in 
respecteof it, does not relieve the Court of the 
necessity to exercise due care and consideration. be- 
fore it orders a criminal prosecution. [p. 676, col. 1.] 


Sanction to prosecute may be granted withont the 
issue of a notices and is not vitiated by the absence 
of such notice; but notice should ordinarily be issued 
and ina case of non-attendance, where a person may 
be prevented from attending by illness or any other 
sufficient cause, it is desirable. that notice should 
issue, [p. 676, col. 1.] 
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Mr. Dutt, for the Applicant. 
Mr. A. C, Mukerjee, for the Respondents. 


JUDGMENT.—The applicant was sued 
by the respondent in the District Court 
and a decree for Rs. 2,047-4-0 was obtained 
against him. The decree took the form of a 
preliminary. mortgage-decree: and. directed 
the judgment-debtor to pay the sum 
mentioned on or before the 24th November 
1914, failing which the mortgaged property 
was to be sold. The mortgaged property 
apparently consisted of bullocks, buffaloes 
and ponies. The money was not paid and 
a notice was served upon the judgment-debtor 
requiring him to appear before the Court 
and produce the mortgaged property.. The 
notice was served, but the judgment- 
debtor did not appear and did not 
produce the property. On the 26th April 
1915, the Judge passed the following 
order:—‘‘Notice returned duly served on 
judgment-debtor who has not complied 
with the orders of this Court, £e, not 
produced the mortgaged property. Mr. 
Mukerjee asked the Court to take neces- 
sary action under section 225 (b) 
of the Indian Penal Code; let this be 
done.” A copy of this order was sent to 
the Eastern Sub-Divisional Magistrate who 
recorded the following order;— "Case received 
from District Jadge’s Court. As the case 
is under section-2z5 (b), Indian Penal 
Code, section 476, Criminal Procedure 
Code, does not apply. Complainant will 
have to be examined. Summon complainants 
I think a clerk of the District Judge’s 
Court who knows the facts of the case can 
be a complainant.” The District Judge's 
Bench Clerk was then examined’ as 
complainant, and the Magistrate passed 
the following order:— The case falls under, 
section 174, Indian Penal Code, and sanction 
is required. Proceedings submitted to the 
District Judge for orders.” Upon this the 
District Judge passed the following order:— 
"Under section 195, Code of Criminal 
Procedure, l sanction the prosecution under 
section 176 of the Indian Penal Code. of 
Maung San Chein, judgment-debtor in 
Case No. 161 of 1913 of the Court of 
the District Judge, Mandalay, in that he 
refused to obey the lawful order of a 
public servant, to wit,the District Judge, 
passed in Civil Execution No. 18 of 1915 
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that he produced (sic) before Court certain 
property." Upon the receipt of this order, 
the ` Magistrate directed. the issue of 
summons to the accused and witnesses. 
The accused bas now come to this Court to 
revise this order. 

The application was first filed as an 
application in revision upon the criminal 
side,, but it has been amended and 
treated as a civil miscellaneous application.. 
. No ‘Act or section is quoted in the 
application, but it appears to be intended 
that it should be treated as an application 
under section 195 16) of the Code of 
Criminal Procedure, this Court being the 
High Court to which appeals from. the 
District Court, Mandalay, lie within the 
meaning .of section 195 (7) of the Code 
of Criminal Prosedure.. 


The first objection taken by the re- 
spondent is that the order of the District 


Judge was not a sanction within the 
meaning of section 195 of the Code 
of Criminal Procedure, Before recording 


the order of sanction under section 195 
of the Code of Criminal Procedure referred 


to above, the District Judge recorded an: - 


explanation of his action which is not 
very clear, but in which ib. would appear 
that he considered that- the complaint by 


his clerk was not a complaint of a 
publie servant within the. meaning of 
section 195; it was a complaint which. 


required sanction. As was pointed out in 
Nga Paw U v. Emperor (1) a sanction implies 
‘that some one wishes to prosecute. The 
Code does not contemplate a Court 
or public servant giving sanction where no 
application for sanction has been made. 
There appears to have been a confusion of 
ideas. If the clerk was complaining as a 
private individual, before-his complaint was 
received or entertained by the Magistrate, he 
should have applied to the District Judge 
for and obtained sanction. It appears pro- 
bable that the Judge intended to take action 
under section 476 of the Code of Criminal 
Procedure, If this is the case, ib is argued: 
for the respondent that the application 
should be on the criminal side for revision 
under section 489 of the Code of Criminal 
Procedure. i 


(1) U: B. R. (1907), 1 Cr. Pro, p. 1; 6 Ox L. J, 25, = 


INDIAN CASES. 


675 


There has been a considerable diversity of 
opinion as to thé power of a Criminal Court 
to interfere in revision with the proceedings 
of a Civil Court which takes action under 
section 476 of the Code of Criminal Procedure. 
It was held in San Gating v. Emperor (2) that 
a High Court could not interfere under sec- 
tion-439 of the Code of Criminal Procedure 
in revision with the proceedings of a Civil 
Court taken under section 476 of the Code 
of Criminal Procedure on the ground that 
section 439 must be read with section 435 of 
the Code of Criminal Procedure, and that 
the power of revision is expressly confined 
to the records of inferior Criminal Courts, 
The matter has been examined at length 
in the recent Full Bench case of Har Prasad 
Das v. Emperor (3), in which the same 
view was taken by the Caleutta High 
Court after an examination of all the Indian 
authorities. It appears to me that the view 
there taken is correct, and if the order of the 
District Judge was an order passed under the 
provisions of section 476 of the Code of Cri- 
minal Procedure, it can only be interfered 
with by the High Court in the exercise of its 
civil : jurisdiction under the provisions of sec- 
tion 115 of the Code of Civil Procedure. Whe~ 
ther, therefore, the District Judge was acting 
under section 195 or 476 of the Code of Cri- 
minal Procedure, this Court has power to 
interfere upon the civil side, though, if the 
District Judge was acting under the provi- 
sions of section 476 of the Code of Criminal 
Procedure, the power of interference is limit- 
ed by the terms of section 115 of the Code 
of Civil Procedure. 


I think it is clear in the present case thai 
both under section 115 of the Code of Civil. 
Procedure, and under section 195 of the Code 
of Criminal Procedure, this Court would be 
justified in interfering to set aside the order 
of the District Judge, It is clear that in 
directing action to be taken under section 
225 (b) of the Indian Penal Code, the District 
Judge acted without due consideration, sifice 
the terms of that section could not possibly 
be applied to anything which it is alleged or 
suggested that the judgment-debtor did. 
Similarly, in ordering or sanctioning the pro- 


2) 4 L. B, BR. 889; 9 Or. L. J. 24. 
3) 19 Ind. Cas. 197; 40 C. 477; 17 C. L. J. 246; 14 


"Cr. b. J. 197; 17 C. W. N. 647. 
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secution of the judgment-debtor under sec- 
tion 176 of the Indian Penal Code, I think 
ihe District Judge has acted in the exercise 
of its jurisdiction with material irregularity 
inasmuch as the provisions of section 176 also 
obviously do nof apply to the offence, if any, 
which was committed by the judgment-debt- 
or. Itis possible that section 174 of the 
Indian Penal Code applies, and it is also true 
as has been urged by the respondent, that 
section 195 5) of the Code of Criminal 
Procedure authorizes a Court which takes 
cognizance of a ease tp frame a charge of any 
offence referred to in that section when sanc- 
iion is given in respect of any olfence refer- 
red to in that section. This authority, how- 
ever, docs not relieve the sanctioning Court 
of the necéssity to exercise due care and 
consideration before it orders a criminal pro- 
secution. It does not appear that it was the 
failure of the judgment-debtor to appear in 


Court in person which the District Judge con-. 


sidered should be punished, Fut his failure to 
produce the property that he was ordered to 
produce and neither section 174 nor section 
176 would apply to such failure. Tt is neces- 
sary that the District Judge should have a 
clear idea in his own mind as to what it is 
for which he considers the judgment-debtor 
should be prosecuted, and that he should 
express that idea i ipa comprehensible manner. 
No notice was issued ta“fhe judgment-debtor 
to show cause why he should rot be prosecut- 
ed, It is true that sanction to prosecute may 
be granted without the issue of a notice and is 
not vitiated by the absence of such notice. 


But notice should ordinarily be issued, and 


ina case of non-attendance where a person 
may be prevented from attending by illness 
or any other 
be clearly desirable 
issue. 

. The order of the. District Judge sanction- 
ing or directing.the prosecution of the judg- 
ment-debtor is, therefore, set aside. 


that notice should 


` : Application olloued. 
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sufficient cause, it appears fo 


given evidence against him, 
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PUNJAB CHIEF COURT. 
URIMINAL -Ravision Petition No, 987 or 1915. 
. August 7, 19 5. 
"Present: —Mr. Justice Shadi Lal. 
AHMAD BAKHSH--DzrENDANT— 
< APPLICANT 
versus 


EMPEROR— T 
Criminal Procedure Code (Aet V of 1893), ss. 110, 117° 

(2), 256—Defendant in security proceedings, whether. 
entitled to re-call witnesses for cross examination. ' 

“A person against whom proceedings under section: 
110 of the Criminal Procedure Gode are taken, is 
not entitled to re.call witnesses, who have given 
evidence against him, for further cross.examination. 
Ep. 677, col. 1.] 


Chintainoni Singh v Emperor, 85 C. 243; 12 0. W. 
N. 299; 7 C, L, J. 177; 7 Cr. L. 7. 146, followed. 

Case reported by the Sessions Judge, 
Ferozepore, with his No. °352-J of June,' 
1915 for revision on the following 


GROUNDS.—In this case under section 
110 of the Code of Criminal P'ocedure ` 
applicant reserved his cross.examination of 
several witnesses for the prosecution, &g., 
witnesses Nos. I4, 15, 16 and 17. After the 
evidence was concluded for the prosecution 
he applied for the rezall of these and 
other witnesses for the prosecution for 
eross-examination. The Magistrate refused, , 
by an order;dated 3rd November 1914, on 
the ground that there is no procédure 
for recalling- witnesses for farther cross- 
examination. Four days later another 
order: to the ‘same effect was passed. 
From this order it appears that the order 
of 8rd November 1914 was a final one. 


The order of thelower Court is obviously, 
contrary to the provisions of section. 
256, Criminal Procedure Code, and should ` 
be set aside, and the Magistrate ordered 
to proceed according to law. 


Mr. Saunders, for the Crown. 


ORDER.—The point for determination in - 
this case is whether & person against whom: 
proceedings under section 110, -Crjminal 
Procedure Code, are taken, is. entitled to ask 
the Court to recall witnesses, who have 
for further | 
cross-examination. Now it is beyond dispute. 
that section 256, Criminal Procedure Code, . 
which gives the accused a right of double 
epos examination, is soniined in its opbratigy 
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to warrant cases and that it does not apply 
proprio vigore to security proceedings. Sec- 
tion 117 (2) which embodies the law relating 
to proceedings for conducting enquiries in 
Security cases, however, provides that such 
enquiry shall be conducted, as nearly as may 
be practicable, where the order requires 
security for good behaviour, in the manner 
hereinafter prescribed for conducting trials 
and recording evidence in warrant cases, 
except that no charge need be framed. The 
question then arises whether the parson 
proceeded against under section 110 can, in 
pursuance of the aforesaid provision of law, 
invoke the aid of section. 256.. 


It will be observed that the rules of pro- 
cedure for conducting trials and recording 
evidence in warrant cases are made applicable 
to bad livelihood cases "as nearly as may be 
practicable.” Now the rationale of the 
principle which finds expression in section 
256 is that an accused person ina warrant 
ease is nob informed of the exact case he is 
required to meet until the charge has been 
framed, and it is, therefore, considered just 
and right that he should, after the framing 
of the charge, be allowed to further eross-- 
examine the witnesses for the prosecution. 
In security cases the order passed by the 
Magistrate under section 112 is equivalent to 
a charge ina warrant case and the person 
against whom the order is made is fully 
aware of what is alleged against him. © The 
evidence is thereafter recorded in his pre- 
sence and he has every reasonable opportunity 
of cross-examining the witnesses. There is 
consequently no conceivable reason why he 
should be allowed the right of a second cross- 
examination and why he should thereby 
protract the proceedings unnecessarily. The 
reason which underlies the rule as to double 
cross-examination in warrant cases is entirely 
absent here, and the principle of cessante 
ratione legis, cessat ipsa lex is fully applicahle. 

For these reasons I am clearly of opinion 
that the petitioner is not entitled to ask the 
Court to recall witnesses for further cross- 
examination, This conelusion is in accordance 
with the general principles referred to above, 
and the same view bas been taken by the 
Calcutta High Court in Chintamon Singh v, 
Emperor (1); I cannot, therefore, accept the 


- (1) 85 C. 243; 1 C, D. J. VIT; 7Cr. L.J. 146; 12 C. 


W. N. 299, 7 - 
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recommendation made by the learned Sessions 
Judge and dismiss this application for 
Yevision. 

I find that the Pleaderfor the respoud- 
ent, thinking that he was entitled to 
cross-examination under section 256, did 
not cross-examine at all the witnesses Nos. 
14, 15, 16 and 17 and the Court recorded 
that he had reserved his right of cross- 
examination, It appears that both the 
Pleader and the Magistrate were under a 
misapprehension as to the applicability of 
the aforesaid section. In these circum- 
stances the Magistrate should, in my opinion, 
reconsider the question of affording an oppor- 
tunity to the respondent of cross-examining 
the four witnesses referred to ahove. 

Revision rejected. 


UPPER BURMA JUDICIAL COMMIS- - 
SIONRE/S COURT. ; 
CRIMINAL Revision Petition No. 261 or 1915. 
July 6, 1915. 
Present:—Mr. Saunders, A. J. C. 
NGA PO HMI—APPLICANT 
versus 
EMPEROR-—O»roxzxr., i 
Criminal Procedure Code (Act V of 1898), s. 110— 
Imprisonment for failure to furnish security—Accused, 
whether can be bound down on suspicion soon after 
release. i 
An order under section 110 of the Criminal: Pro- 
cedure Code cannot be made against an accused 
person who has been imprisoned for failure to fur- 
nish security under that section, until he has had 
time after his release either to retrieve his cha- 
racter or to show that he has no intention of doing . 


“sa. [p. 678, eol. 1.] 


Junab Ali v. Emperor, 831 C. 783, 8 C. W. N. 909; 
1 Cr. L. J. 801; Emperor v, Ranjit, 26 A. 306; 3 A. L. 
J. 29; 8 Cr. L. J. 96; 1 M. L. T. 58; A. W, N. (1906) 
80, followed. 


Mr. D. Dutt, for the Applicant. 

JUDGMENT.— There was no evidence on 
the record to justify thé order requiring the 
applicant to furnish security. The materia] 
part of the Sub-Divisional Magistrate’s order 
is as follows: — 

“Tt is about eight or nine months since the 
accused has come cut of Jail, and his conduct 
during his release has not been beyond suspi- 
cion, It is generally believed that the 


678 
FAZAL ILLAHI V. EMPEROR. 


accused was implicated in the robbery and 
murder of Ma Pyu which took place quite 
recently.” It would appear that proceedings 
were really taken against the applicant 
because he was suspected of complicity 
in this murder, though there was no 
evidence to justify his being charged 
with it. The witnesses repeat one after 
another, “since the release of the accused 
from Jail, I have not heard anything 
against him except the case of Ma Pyu.” 


It has frequently been laid down that 
an order under section 110 of the Code 
of Criminal Procedure cannot be 
made against an-accused person who has 
been imprisoned for failure to furnish 
security under that section until he has 
had time after his release either to retrieve 
his character or to show that he has no 
intention of doing so—see, for instance, 
Junab Ali v. Emperor (1) and Emperor 
v. Ranjit (2). TIt- is obvious that if this 
were not the case, a person who had once 
been imprisoned for failure to furnish 
.geeurity might be kept in Jail for the 
rest of his natural life upon evidence that 
he bore a bad character before the first order 
against him was made. . 

In other respects, moreover, the Magis- 
trate has failed to observe the instructions 
contained in the rulings of this Court. The 
evidence of a number of different "TThugyis, 
none of them belonging to the applicant's 
village, was not sufficient alone to justify 
an order, nor should the irrelevant evidence 
as to the association of the applicant 
with bad characters have been admitted. 


: The statement in the District Magis- 
trate’s order that “at this time it is highly 
desirable that he should be 
security” is not understood. The law must 
be observed so long as itis the law. The 
order for security should not have been 
restricted to sureties who are inhabitants of 
one village. 
The order is 
bond*is cancelled. 


set- aside, and the bail 


Petition accepted, 
(1) 310. 788; 8 O. W. N. 909; 1 Cr. L. J. 801. 
(2) 28 A. 306; 3 A. L. J. 29; 8 Cr. L. J. 96; 1 M. L. 
T. 58; A. W. N. (1906) 30. 
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placed on | 


' order should be set aside and 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision PETITION No. 1047 oF 1915. 
August 28, 1915. 

. Present:—Mr. Justice Shadi Lal. 
FAZALI LLAHI-—AGCGUSED—APPLIOANT 
versus 
EMPEROR, mrovaa NADAR DIN— 


COMPLAINANT — RESPONDENT. 

Workman’s Breach of Contract Act (XII of 1859), 
ss, 1, 2,8—Agreement to pay off advance of money by 
delivering ballast—Promisor, whether an artificer. 

An agreement to pay off an advance of money 
by delivering ballast to tho lender does nob create 
the relationship of labourer and employer between 
the parties, and a. failure to perform such agreement 
does not bring the case within the purview of Aot 
XIII of 1859. 


Case reported by the Sessions Judge, 
Rawalpindi, with his No. 742, dated the 22nd 
June 1915, for revision on the following 


GROUNDS.—The applicant has been 
ordered by E. J. Stephens, Esquire, Extra 
Assistant Commissioner, exercising the powers 
of a Magistrate, First Class, under sections 
2/3 of Act XIII of 1859, to either work off 
the balance of Rs. 216-13-6, being the 
balance of the amount of ballast which he 
contracted to deliver to the plaintiff or to 
pay back that sum to the complainant within 
four months and to enter into a bond of 
Rs. 300 with one surety for due performance 
of.the order, or in default to undergo one 
month's rigorous imprisonment. 

The record is submitted to the learned 
Judges of the Chief Court for revision on the 
following grounds:— 

(1) The applicant is not shown to be 
an “artificer, workman or labourer” within 
the meaning of the Act. ` 


(2) The contract was apparently one to 
supply ballast and did not entail the per- 
sonal labour or service of the applicant. Pir 
Bakhsh v. Imam Din (1). 


(3) The case is, therefore, one for the 
Civil Courts, it being an ordinary breach 
of contract. 


I consider, therefore, that the Magistrate’s 
the com- 
plainant left to pursue his remedy in the 
Civil Courts if so advised. 


Mr. Ralli, for the Complainant. 
ORDER.—The accused received an ad- 


(1) 9Cr. L, J. 107; 28 P. E. 1908 Cr. 
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vance of money from the complainant and 
contracted to pay it off by delivering 
ballast. There was no relationship of labourer 
and ‘employer of labour between the 
parties and the provisions of Act XIII 
of 1859 are inapplicable to the ease, The 
accused is not an artificer, workman or 
labourer within the purview of section | of 
the Act and the conviction is, therefore, 
illegal. 

I accordingly accept the recommendation 
and acquit the accused. He shall be dis- 
charged from his bail. — 

Revision accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT, 
Criminal Revision Petition No, 66 or 1915. 
July 20, 1915, 
Present:—Mr. Pratt, J. C., and Mr. Boyd, 
A.J. C. 
ALUDOMAL son or DASUMAL— 
APPLICANT 
versus 


EMPEROR—Opponent. 

Penal Code (Act XLV of 1560), s. 225- B —" Arrest", 
meaning of—Arrest, how effected. 

An arrestis a restraint of the liberty of the person 
and unless there is submission actnal contact is 
nocessary to effect it, There must be touch or con- 
finement or else acquiescence. Mere words cannot 
constitute an arrest. [p. 679, col. 2; p. 680, col. 1.] 

Russen v. Lucas, (1824) 1 Car. & P. 153; R. & M. 
26; Granger v. Hill, (1838) 4 Bing (x. c.) 212; 3 Scott 
561; 1 Arn. 42; 7 L. J. C. P. 85; 2 Jur. 235; 132 E. R. 
769; Sandon v. Jervis, (1859) 28 L. J. Ex. 156; 5 Jur. 
(x. s.) 860; 7 WW, R. 290, referred to. 


Application for revision of the appellate - 


judgment of the Sessions Judge, Sukkur. 
Mr, Lalchand Hassomal, for the Applicant. 
Mr. E. Raymond (Public Prosecutor for 
Sind}, for the Crown. 


JUDGMENT, 

Borb, À.J..C.— The accused has been 
convicted under section 225-B, Indian Penal 
Code, for escaping from the Jawful eustody 
of a bailiff. It is granted that the bailiff had 
a right to arrest him, Accused’s present de- 
fence is that he was never in custody, not 
having been arrested. The facts found are 
that the bailiff met him in the street, showed 
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his staff, told him he waa ‘under arrest bu 
did not touch him. Accused, instead of going 
with him, walked away and entered a shop. 
The question is whether he was arrested; for, 
if not, he cannot be convicted for escaping. 

The word "arrest? from its -deriyation 
does not necessarily denote a physical act. 
So it is right to see what meaning is given 
to it by law or (if there be no law) by general 
usage. j p añ 

No particular method of arrest is preserib- 
ed by the Code of Civil Procedure. Section 
46 (1) of the Criminal Procedure Code is as 
follows:-- 

“In making an arrest the Police Officer or 
other person making the same shall aetually 
touch or confine the body of the person 
to be arrested, unless there be a submission 
to the custody by word or action", 

Here it is not alleged or contended .that 
accused submitted. On the contrary, he 
walked away. 

The trying Magistrate and the Sessions 
Judge, who heard the appeal, think there 
should be a different standard for civil arrest 
and that such may- be complete without 
touch or confinement. 

In England the law about civil and erimi- 
nal arrests is identical (Cf. Halsbury’s Laws 
of England, Volume XXV, page . 816, 
paragraph 1418, and Volume IX, page 
296, paragraph 607). There must be touch 
or confinement or else acquiescence. Mere 
words cannot constitnte an arrest. There 
area number of decisions on the point, 
which are old but have never been departed 
from, this method of arrest having been 
well recognised for at least 100 years, 
Russen v. Lucas (l) was a case similar to 
this, A Sheriff's officer told a person that 
he wanted him but did not touch or restrain, 
him, The person made an-excuse and de- 
parted. It was held that there was no arrest. 
Granger v. Hill (2) was an interesting case 
(different from this) in which the person was 
under restraint and in the officer’s power; but 
the Judges laid down ithe same principle, 
there must be touch or confinemept ‘or sub. 
mission. The same is laid down in Sandon 
v. Jervis (8) in which the Judges attached so 

(1) ( 824) 1 Cav & P. 153; R. & M. 26. à 

(2 (1838) + Bing. (N. c.) 212; 3 Scott, 561; 1 Arn. 
42,1 L. J. C. P. 85; 2 Jur, 235; 132 E. R. 160. 

Gy (1859) 28 L, J. Ex. 156; 5 Jur. (N. s.) 860; 7 W. 

2 r 
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ELPEROR t. NGA SAING, 
“much impertance-to the act ‘of touching that 
‘they- held. an arrest by touch to. be a good 
‘caption,- although the bailiff (being: outside 
A window) had no personal control at that 
time over the -person arrested. And. there 
are other cases. E : m 
.- ]&-would. of course be easy to set upa 
new criterion of validity by saying that an 
-arrest- is good if the bailiff has the person 
under his control, whether he touches him 
‘or not, . Snch- a test would. favour the pro- 
-seeution in the present ease, in which appar- 
‘ently the bailiff was near. enough to touch 
the accused. Fut such a test -would be 
‘more - difficult to apply than the time- 
honoured test which is now recognised in 
England and (L. believe) in. India also. 
So there is no reason to say that the 
method of a civil arrest’ should be different 
from that «prescribed by- the Criminal Pro- 
cedure Codé. | VE 
The learned Public Prosecutor at > first 
svggested ihat- the accused was guilty of 


resisting apprehension. But that is a 
separate offence under the same section; 
and he wasnever charged with it. More- 


over apprehension is a physical act, which 
the bailiff never tried to perform, and so 
accused cannot be said to have resisted it. 
As. no arrest took place, the conviction 
for escape was illegal.. No doubt accused’s 
donduct towards the bailiff was wrong; 
but, as he has already been punished ina 
Separate case- for similar errors in the same 
transaction, we can interfere in the present 
case without hesitation. 
. J would set aside the conviction , and 
sentence, acquit - the accused and direct 
re-payment of the fine, if paid. 
-Baarr, - J. C.—An arrest is & restraint. of 
the liberty of the person. Unless there is 
- submission actual contact is recessary to. 
effect it. This -is well settled in England 
and section 46, -Criminal Procedure .Code, 
shows ‘that the: Indian Legislature . uses the 
word in the same-gense. - ‘In. fact the section 
seems to be-based on the judgment in Russen 
v. Lucas e(l), which was an arrest by a 
Sheriff's officer. 
: Asthe bailiff did not touch.the accused 
he was nòt arrested and was not in 
eustody. I therefore, concur, in the proposed 


order, : 
` Conviction and sentence reversed, 
: 
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LOWER BURMA CHIEF COURT. . 

a FULL BENCH: | R 

CRIMINAL Revision No. 295-B or 1215, 
CRIMNINAL Reverence No. 81 or 1915. 
` _ “November 29, 1915.. 
Present:—Mr. Justice Twomey. 
January 10, 1916. . 
Present:—Sir Charles Fox, KT., Chief Judge, 
Mr. Justice Robinson and Mr. Justice Parlett, 
January 11, 1916.. 
Present :—Mr. Justice Twomey. 
EMPEROR-—APPLICANT 
E t versus S , 
NGA SAING alias AH SAING— 
RESPONDENT. 

Criminal Procedure Code (act V of 1898), s. 110— 
“Any person within the local limits of his jurisdiction”, 
meaning of. A 

The words “any person within the local limits of 
his jurisdiction” in section 110, Crimjnal Procedure 
Code, apply also to a person undergoing a sentence of 
imprisonment in a Jail within the local limits” of 
the Magistrate’s jurisdiction. - [p. 682, cols. 1 & 2.] 

Emperor v, Po Thaw, 4 L. B. R. 145; 7 Or. L. J. 445, 
overruled. * i 

Queen-Empress v. Chi Də Bon, P. J. L. B. 204; 
Emperor v. Bapoo Yellappa, 9 Bom. L. R. 214; 5 Cr. 
L. J. 247; In re Kora Rangan, 17 Ind. Cas. 413; 13 Cr. 
L. J. 781; 36 M. 9€; 23 M, L. J. 535, referred to... 


Review of the order of the Sub. Divisional 
Magistrate of  Yandoon, dated the 13th 
August 1915, passed in Criminal T'rial No. 
39 of 1915. na b 

FAOTS appear from the following Refer- 
ence made by the Sessions Judge of Maubin: 
Division, in: his Criminal Revision No. 188 
of 1915, dated the 14th October 1915;— : 


“Ah Saing was ordered .to enter into a 
bond in Rs. 75 with (wo sureties for a : 
term of six months under section-3 of the’ 
Opium Law Amendment. Act and in default: 
sentenced to six months’ imprisonment to 
take effect from the expiry of the sentence: 
which he was undergoing by Maung Po To, 
First Class - Sub-Divisional Magistrate, 
Yandoon. p. Pegs Poe E 


The Magistrate fixed no date for his 
order to take effect and presurnably, therefore, 
the period of which security was to be 
given dated fromthe date of . the order, 
August stl 19 5. 


The order for imprisonment, therefere, con- 
travenes section 123 of the Criminal Procedure 
Ccde, which lays down that, if the person, 
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‘ordered to give security is already in prison 
“he shall be detained in prison until tke 
‘period for which security was ordered 
expired. . 
~- Ah Saing was sentenced to six months’ 
‘rigorous imprisonment under section 353 
of the Indian Penal Code- by the Additional 
Magistrate, Danubyu, in Criminal Case-No. 
‘78 on the 22nd July 1915 during the 
‘pendency of the security proceedings. 

I eonsider the proceedings under the 
“preventive ‘section should have been closed,, 
"when the accused received a sentence of 
imprisonment in another case." 

The present order is entirely opposed to 
the principles laid down in the cases of 
Queen Empress v. Chi Do Bon (1) and Emperor 
-y. Po Thaw (2). 

I recommend thatthe order to furnish 
security be quaghed." 

The -reference came up for Ree before 
Twomey, J. who referred it to a Full 
"Bench by the following 

ORDER.—This case hase been submitted 
for orders in revision by the Sessions Judge, 
Maubin Division, 

A Chinaman, named Ah Saing, was convict- 
ed of assaulting an Excise Sub-Inspector and 
was sentenced by the Additional Magistrate, 
"Danubyu, to rigorous imprisonment for six 
months under section 358, Indian Penal 
Code, on the 22nd July 1915. . 

On the 8th August 1915, the Sub-Divisional 
Magistrate, Yandoon, passe orders under 
‘section 3 of- the Burma Opium Law 
‘Amendment Act, 1909, read with section 118 
of the Code of Criminal Procedure, 1908, 
required Ah Saing to furnish security-for 
his good behaviour for six months and at 
the same time difected that as the accused 
could not furnish security he should be 
‘kept. in rigorous imprisonment for six 
months. The warrant which is dated 13th 
August further. directs that the “sentence” 
Should commence to run after the expiry 
of the sentence passed in the case under 
section 353, Indian Penal Code. 


The learned Sessions Judge recommends 
that the order to furnish security should be 
set aside as being entirely opposedto the 
principles laid down inthe cases of Queen- 


(1) P. J. L, B. 204. 
(2) 4 L. B. R. 148; 7 Cr. L. J. 447. 
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Empress v. Ohi Do Bon (1) and Emperor v. 
Po Thaw (2). 


I am doubtful whether the principles 
‘enunciated in the two cases cited can be 
reconciled with the provisions cf section 120 
(1), Code of Criminal Procedure, which 
certainly appears to contemplate the case of 
.& man who is undergoing a sentence for 
ʻa substantive offence and ‘who is ordered, 
„while undergoing that sentence, to furnish 
-Sécurity that he will be of good behaviour 
.when he is released from Jail. Mr. Justice 
Irwin thought it ohvious that the words of 
section 110 (and the same words are 
‘repeated in section 3 of the Burma Opium 
Law Amendment Act) “any person within 
.the local limits of his jurisdiction” were 
not: intended to cover the case of persons 
‘undergoing imprisonment within the local 
limits of the Magistrate's jarisdiction. This 
is not at all obvious to me. 


ln the present case, for example, I see 
‘no good reason why the accused should 
not be required to furnish security that he 
will be of good behaviour for six months 
after the expiration of his sentence of six 
‘months’ rigorous imprisonment under 
section’ 353, Indian Penal Code. It seems 
‘to me that the Snb-Divisional Magistrate 
went wrong only in passing orders under 
‘section 193 Criminal Procedure Code, and 
issuing a warrant of imprisonment while 
‘the sentence of six months’ rigorous 
imprisonment under the Penal Code was 
‘being served. It is only if the accused 
fails to furnish security on the expiration 
‘of that sentence that action should be 
taken under section 123 (1). 


As the view I take is in conflict with 
that of the learned Judges in the cases cited 
“above, I refer to a Bench of this Court 
the question, whether the words “any person 
"within the local limits of his (£e, the 
Magistrate’s) jurisdiction” in section 110 
-of the Code of Criminal Procedure apply 
to a person undergoing a sentence of 
-imprisonment in a Jail within the “local 
limits of the Magistrate’s jurisdiction. 

Tke order of reference came up for 
shearing before a Full Bench consisting of 
Fox, C. J., and Robinson and Parlett, JJ., who 
deilvered ‘the following 
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OPINION. 

Fox, C. J.— The wording of section 120 of 
the Criminal Procedure Code clearly shows 
that it was contemplated that an order requir- 
ing security for keeping the peace or for 
maintaining good behaviour may be made 
against a person sentenced to or undergoing a 
sentence of imprisonment. 

The decision in Emperor v. Po Thaw (2), in 
so far as it held that a Magistrate had no 
jurisdiction to commence proceedings under 
section 110 against a person undergoing im- 
prisonment ina Jail, appears to me erroneous. 
Whether a Magistrate should do so is a matter 
of discretion to be exercised according to the 
circumstances of each case, it being remember- 
ed that the only object of the provisions of 
Chapter VIII is to ensure, if possible, the 
keeping of the peace or good behaviour for 
a limited period. Ifa person is in Jail under 


sentence for a long period his keeping of the - 


peace and good behaviour, so far as the out- 
side public is concerned, is assured for such 
period, but if a person is undergoing only a 
short sentence it may be that in some cases 
there may be reason for calling upon him to 
give security for keeping the peace or for his 
good behaviour for a period subsequent to 
the expiration of the sentence on him. 

My answer to the question referred is in 
the affirmative. 

‘Rosrnsox, J.—I presume the prisoner 
ordinarily resided within the local limits of 
the Magistrate’s jurisdiction. The Magistrate 
could not take action against a man residing 
outside his jurisdiction,even if he was habitual- 
ly a thief within the jurisdiction. 

Otherwise, I can see no ground for holding 
that because he was in Jail he ceased to be 
within the local limits of the Magistrate’s 
jurisdiction. 

Section 120 (1) contemplates an order 
under section 118 being made at a time when 
the person against whomit is madeisin Jail 
' and section 123 does the same. 


Tf a man in Jail was not within the local 
limits of the jurisdiction of some Magistrate 
he could not be tried or committed for trial 
for an offence committed while in Jail. 


In Queen-Empress v. Chi Do Bon (1) it is 
merely laid down that security should not be 
demanded and that proceedings already begun 
can berenewed. That may be and no doubt 
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isa wise course in: certain -cases, as, for 
instance, where the sentence being undergone 
is for a long term but it is not ruled that to do 
so is illegal. 

In Emperor v. Po Thaw (2) no reasons are 
I would answer the question referred 
in the affirmative. 

PanLETT, J.—I do not think a Magistrate’s 
jurisdiction under section 110 of the Crimi- 
nal Procedure Code should be limited to per- 
sons who ordinarily reside within the local 
limits of his jurisdiction. An opposite view 


“has been taken in Emperor v. Bapoo Yellappa 


(3) and Inve Kora Rangan (4). I would 
answer the question referred in the affirmative, 
without any such proviso. 

FINAL ORDER. 

Twomey, J.—It has now been held by a 
Beneh of this Court overruling the decision 
in Emperor v. Po Thaw (2) that the words “any 
person within the local limits of his jurisdic- 
tion” in section 110 of the Criminal Procedure 
Code apply to a person undergoing a sentence 
of imprisonment ina Jail within the local 
limits of the Magistrate’s jurisdiction. 

The Sub Divisional Magistrate went wrong 
only in passing orders under section 123 of 
the Criminal Procedure Code and issuing a 
warrant of imprisonment while the substantive 
sentence of rigorous imprisonment for six 
months under the Penal Code, section 353, was 
being served. Itis only if the accused Ah 
Saing fails tofurnish security on the expiration 
of his substantive sentence that action should 
be taken under section 193 (1). The warrant 
issued under that section should be with- 
drawn. 

The substantive term of imprisonment ex- 
pires on 21st January 1916. The accused 
should be given a reasonable opportunity of 
furnishing security for his good behaviour for 
six months from that date. If he fails to 
furnish security as required, fresh action can 
be taken under section 123 (1). 


The proceedings are returned tc the Ses- 
sions Court with copies of the order of refer- 
ence to a Bench and the judgments passed 
thereon. 

Order accordingly. 


(3) 9 Bom. L. R. 244; 5 Cr. L. J. 217. 
(4) 7 Iud. Cas. 418; 28 M. L, J. 535; 13 Cr. L. J, 
781; 36 M. 96, 
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PURNA CHANDRA V. EMPEROR. 


CALCUTTA HIGH COURT. 
Crimtnan Revision No. 38 or 1916. 
January 28, 1916. 
Present:—Mr. Justice Chitty and 


Mr. Justice Walmsley. . 
PURNA CHANDRA CHAKRAVARTY— 
PETITIONER 
versus 


EMPEROR-—O»rrosrrs PARTY. 

‘Criminal Procedwre Code (Act V of 1898), s. 109— 
Sureties, fitness of —Surety's immoveable properties, if to 
be taken into consideration. 

‘In deciding as to the stability of sureties for a 
person bound down under section 109, Criminal Pro- 
cedure Code, their immovenble properties should be 
taken into consideration, 

FACTS.—In a proceeding under section 
109, Criminal Procedure Code, the petitioner 
was ordered by the Deputy Magistrate of 
Dacca to enter into a personal recognizance 
bond of Rs. 2,000 with three sureties of 
Rs. 2,000 each to be of good behaviour for 
one year. Thereupon the petitioner’s father, 
his uncle and his brother-in-law offered 
themselves as sureties but the Deputy 
Magistrate by his order, dated the 28th 
November 1915, rejected them as unfit on 


the ground that their immoveable properties . 


should not be taken into consideration in 
determining their fitness, but only their 
moveable properties should be taken into 
consideration for the purpose, aud as these 
persons had not suffieient moveable properties 
they were unfit to be sureties. Against 
this order of the Deputy Magistrate, the 
petitioner moved the High Court and 
obtained the present Rule. The Magistrate 
in showing cause submitted the following 
explanation :— The: Hon’ble High Court 
has been pleased to issue a Rule in the present 
case on the ground that the immoveable 
properties belonging to the intending 
sureties should have been taken into con- 
sideration in deciding as to the stability of 
their position. ` lb is no doubt a fact that the 
consideration of the immoveable properties 
has been excluded by me in deciding the 
auestion of pecuniary fitness of the sureties. 
But the view I took of the question is no 
longer tenable in view of the remarks of 
the Hon'ble Judges of the High Court in 
an unreported case* [Revision No. 1498 of 





*Since reported, see 32 Ind, Cas, 838—Ed. 
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GRAHAM & CO. v.:ELSEY. 


1915, disposed of by Hon’ble Justices Chitty 
and Walmsley on 17th December 1915, zn 
the matter of Nasiruddin Kartkar v. Emperor]. 
In this case it has been held that it is 
not correct to look only to moveable pro- 
perties of the proposed sureties and that 
the sufficiency ofa surety has to be consi- 
dered from a general view of his stability and 
the property which he holds.” 

Babus Gobinda Chandra Dey Roy and 
Birendra Kumar De, for the Petitioner. 

JUDGMENT.—In this case we have read 
the explanation of the Deputy Magistrate. 
We make the Rule absolute on the ground 
on which it was granted, namely, that the 
immoveable properties belonging to the 
sureties should have been taken into con- 
sideration in deciding as to the stability 
of their position. We set aside the order 
of the Deputy Magistrate rejecting ^ “the 
sureties and direct that he do further con- 
sider the matter in the light of our 
remarks in Revision Case No, 1498.of 1915* 
io which he refers. We must, however, 
notice the suggestion of the Additional 
Magistrate that the acceptance of" the 
sureties should be made conditional on 
the deposit by them ofa substantial sum 
in cash or Government securities. We 
cannot accede to this suggestion, which 
would practically nullify the effect of our 
remarks with regard to the general position 
of sureties. The order for bail will continue 
antil the order regarding the sureties is 
passed. 
Rule mane absolute, 





#Seo 32 Ind. Cas. 833-—Hd. 
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LOWER BURMA CHIEF COURT. 
CriminaL Revision Petition No. 350-B 
oF 1915, 

January 14, 1916, 

Present: —Sir Charles Fox, Kr., Chief Judge. 
J. & F. GRAHAM & Co. — Cou PLAENANTS— 
APPELLANTS 
versus 
H. C. ELSEY-— Opposites PanTY— 


RESPONDENTS. 
Criminal Procedure Code (Act V «f 1898), s. 417 — 
Acquittal, revision against order of—Local Government 
refusing to appeal—Jurisdiction of High Court, 


6:4 
ABDUL SHEIKII v. EMPERCK, ^ 
in cases of acquittal of an accused the revisional 
jurisdiction of a High Court should ordinarily 
be exercised sparingly and only where it is urgently 
demanded in the interests of public justice, and 
& High Court should not entertain an application by 
.a complainant to revise an order of acquittal, after 
the Local Government has declined to direct an 
appeal against it. : 

Faujdar Thakur v. Kasi Choudhury, 27 Ind. ^as. 
.186; 19 0. W. N. 184; 2! C. L. J. 53; 16 Cr. L. J. 122; 
42 C. 612, followed. 

Review of the order of the District 
Magistrate of Rangoon, dated the 3lst 
` July 1915, passed in Criminal Trial No. 13 
of 1915 


ORDER.—This is an application made 
by the complainants in a case to have 
an order of acquittal of the accused 
‘considered and set aside, or in the alternative 
to have certain passages in the Magistrate’s 
judgment, which are alleged to be defamatory 
of the complainants, expungéd from tke 
record. ; 

The Advocate for the complainants has 
informed me ‘that application was made to 
the Local Government to order an appeal 
against the acquittal under section 417 of 
the Criminal Procedure Code, but the 
Local Government has refused to do so. It 
has been urged that nevertheless this Court 
has power to consider the, case in its 
revisional jurisdiction. "This'is so, but I 
entirely agree with Jenkins, C. J., when he 
said in Faujdar Thakur v. Kast Chowdhury 


(1) that in cases of acquittal the 
revisional jurisdiction of a High Court 
should ordinarily be exercised sparingly, 


and only where it.is urgently demanded 
in the interests of public justice: ' 

It has been urged that the present isa 
case in which interference is called for 
urgently in the interests of publie justice. 
I cannot assume that the Local Government 
has refused to direct an -appealin sucha 
ease. : A 

There is no precedent of a High Court 
entertaining an application by a complainant 
to revise an acquittal after the iLocal Govern- 
ment has declined to direct an appeal against 
it. MD f 

The allowance of even an appeal from an 
acquittal ıs peculiar to India alone of all 
His Majesty's Dominions: it is safeguarded 
by eonfimng the power to direct an-dppeal 


to the Liocal Government. The reasons for 
(1) 27 Ind. Cas. 186; 42 C. 612; 19.0. W. N. 184; 
210, L, J. 53; 16 Cr. L, J 122. 
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this safegaard presumably are that it should 
not lie with complainants to decide whether 
an appeal should be made, and that the 
aythority who should decide this should be 
the higkest authority in each Province. It 
may be presumed also that the Legislature 
intended that the exceptional power to 
direct an appeal should not be exercised, 
except in cases in which the Local Govern- 
ment considered that the interests of public 
justice called for further consideration ofa 
case by the highest Court in the Province. 

When the Local Government has considered 
a case in that light and has declined to direct 
an appeal, it would not, in my op‘nion, be 
a proper or fitting exercise of the discretion 
of a Judge of this Court to even entertain 
an application by a complainant to interfere 
with the acquittal. . 

I reject the application. . 


Application rejected. 


CALCUTTA HIGH COURT. 
Criminal Appeat No. 367 or 1915. 
July 9, 1915. . 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 
ABDUL SHEIKH-—PrAINTIFF — 
APPELLANT 
versus 


EMPEROR — RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 297, 
—Charge to Jury,—Common object. of riot, omission to 
mention, whether vitiates trial —Rioting — Unlawful ng. 
sembly—Penal Code (Act XLV of 1860), ss. 141, i47— 
Evidence Act (I of 1872., s. 1:4. 

Tn his charge ‘to the Jury a Judge should draw 
the attention of the Jury to the case set up by the 
defence and the non-production by the prosecution 
of witnesses who were present at the time of the 
alleged occurrence, pointing out to them that the, 
non-production created a presumption under section 
114, Indian Evidence Act, which did not help the 
prosecution case. [p. 685, col !.] 

In cases of riot it is essentially necessa'y for a, 
Judge to mention, in his charge to the Jury, what 
an unlawful assembly is. [p. 685, col, 2] | 

Where a Judge in his charge to the Jury said: “The 
offences of rioting, culpable homicide, voluntarily 
cansi: g grievous hurt and the provisions of sections 
34, 149, Indian Penal Code, are explained” and there 
was nothing to show that the Jury were told that 
arioting can only take place when there ig an 
unlawful assembly consisting of at least five men 
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with one of the common objects mentioned in section 
141, Indian Penal Code: 

Hela that the charge was most inadequate. [p. 695, 
col 1 

- Semble.—In cases of riot the omission to mention 
the common object in the charge-sheet does not 
necessarily vitiate the trial. [p. 685, col. 1.] 

Behar Mahton v. Queen-Empress, n O. 106; Sabir 
v. Queen-Empress, 22 C. 276: Poresh Nath Sarcar v. 
Emperor, 38 C. 295; 2 C. L. J. 516; 3 Or. L. J. 153, hot 
followed. 

Nath 


Babus Manmatha Mookerjee _ and 
Birendra, Kumar D-, for the Appellant. 
Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. 
JUL GMENT. 
SmanrFUDDIN, J. - The case was tried by 
Jury. 
' We have heard the learned Vakil appear- 
ing for the appellant. He conténds that 
there has been a misdirection in the charge, 
first, because in the charge-sheet the common 
cbject has notat all been mentioned and 
he relies on the cases of Behari Mahton v. 
Queen- Empress (1), Sabir v. Queen Empress 
(2) and Poresh Nath Sircar v. Emperor (3). 
There are, however, other cases which go to 
show that the omission to mention the 
common object in the charge-sheet does not 
necessarily vitiate the trial. The second 
ground urged by the learned Vakil is that 
in the charge to the Jury, the learned 
Sessions Judge has not drawn their attention 
.¥0 the case seb up by the defence and that 
some of the witnesses who were present at 
the time of the alleged occurrence were not 
examiued in the trial. 
` The learned Deputy Legal 
brancer admits that the charge is 
quate. 
The learred Sessions Judge should have 
drawn the attention of the Jury to those 
facts, pointing out to them that non-pro- 
: duction cf those witnesses created a pre- 
sumption under section 114 of the Evidence 
Aet which did not help the case for the 
prosecution. 
Apart from these objections, I am of 
opinion that the charge to the Jury is most 


Remem- 
inade. 


inadequate. In his charge tbe learned 
Judge says:. “The offences of rioting, 
culpable homicide, voluntarily causing 


grievous hurt and the provisions of sec- 
tions 34 and 149, Indian Penal Code, are 
(1) 11 C. 108. 
(2) 22 C. 276. 
(8) 88 0. 295; 2 Ci In J: 516; 3 Crs La J: 168, 
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explained.” There is nothing to show that 
the Jury were told that a rioting can only 
take place when there is an unlawful 


assembly consisting of at least five men 


with one of the common objects mentioned 
in section 141, Indian Penal Code. I am 


of opinion that in cases of riot it is essential- 
ly necessary to mention what an unlawful 


assembly is: The Jury are not experts in 
law. They. might not be able to distingu- 
ish between a collectinn of five or more 
men without a common object anda collec- 
tion of the same number of men with a 
common object. 

In these circumstances, I‘ think, the case 
should go back for re-trial. The conviction 
and sentence are set aside and a fresh trial 
is ordered. 

I would like to point out that in the fresh 
trial it is desirable that the common object 
of the assembly, the case set up by the 
accused, the evidence, if any, either in 
cross examination of the witnesses for the 
prosecution or in the examination-in-chief 
of any defence witness, if examined and 


‘any statement corroborating the allegation 


of the accused, should be distinctly placed 
before the Jury. 

The re-trial of the accused will be only 
under section 147, Indian Penal Code, inas- 
much as he has not been found guilty of any 
other offence. 

Let the accused be admitted to bail to the 
satisfaction of the District Magistrate. 

CB. pman, J.—I agree. 


Re-trial laud. 


- 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 798 or 1915. 
January 4, 1916. 

Present:-— Justice Sir George Knox, KT. 
IQBAL HUSALIN—-APPELLANT 

. . terstis 
WILAYAT HUSAIN—Opposite Parry. 
Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosccute— Contradictory talenana 
Discretion, exercise of. 


An application for sanction when made under 
section 195; Criminal -Procbilure m must bo e 


686 
IQBAL HUSAIN V. WILAYAT HUSAIN, 


hilly éónsidered ' before the. sanction’ is given, 
‘especially. when-the application is on behalf of an 
old offender in Jail and, is directed against a Sub- 
Tnspeotor of Police. 

. A sanction given on account of the contradictory 
statements made by a person without giving him an 
.opportunity.to explain those contradictory state- 
ments.is not a sanction given with due consideration. 


Criminal appeal against an order made by 
the Sessions Judge of Moradabad. 


‘Mr, Wallach, for the Appellant. 
Mr. J. M. Banerjee, for the Respondent. 


JU.DGMENT.—Thelearned Sessions Judge 
of Moradabad had before him a paper pur- 
porting to be a petition from one Wilayat 
Husain, prisoner in Jail It was apparently 
presented through Mr. Kedar Nath, Barrister- 
at-Law. It purported to be an application 
asking :for sanction to prosecute Sub- 
Inspector of Police by name Iqbal Husain 
for .offences said to have been committed 
under sections 193, 211, 465, 471, etc., Indian 
Penal Code... 
-to the. learned Judge that Wilayat Husain 
was a man at.the time in Jail and a 
person who had several times been pre- 
viously prosecuted and convicted of offences 
‘against the Indian Penal Code. The person 
aimed -at in the application was a Sub- 
Inspector of Police. If ever there was 
a case in which the discretionary power to 
give sanction should have been most care- 
fully considered,, this was such a case. 
This Court has on several occasions pointed 
out that -an application for sanction when 
made under section 195, Criminal Procedure 
Code, must be carefully considered before 
the sanction is given. See Kishan Dall v. 
v. Sheo Dial (1); Empress v. Mahadeo Singh 
(2) and many other cases. Applications 
asking for sanction stand on quite a different 
footing from action taken under section 
476, Criminal Procedure Code, and what Inow 
say refers in particular to applications for 
sanction made under section 195 and not 
to action taken under section 476, Criminal 
Procedure Code. If I had been satisfied 
that proper care had been taken- before 
the sanction was granted under 'section 
195.1 -should have. felt it difficult to 
interfere;, but after carefully considering the 
matters onrecord and the arguments addressed 


(1) Ac WEN (1899) 104. 
(2) A. W. N. (1887) 142. 
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to me by the learned Counsel, I am not 
satisfied that such care was exer ised by 
the Court below. In the first place, the 
sanction has been given upon what were 
considered by the Court below to be con- 
tradictory statements. That Court in its 
judgment says that in the case of Iqbal 
Husain some of the statements quoted in 
the application are no doubt false; but it 
has been shown to methat as regards one 
of the statements so characterised the 
learned Judge has misunderstood or misinter- 
preted the statement made before the Com- 
mitting Magistrate. In the second place I 
cannot find that an opportunity was given, 
asit should always be given to the person 
supposed to have made contradictory state- 
ments, to give on oath his explanation of tho 
Statements which he made. It, appears to 
me that the statements which' were read 
over to me are not so impossible of explana- 
tion that I must be forced to consider one 
of them to befalse. I do not think it was 
a wise discretion to grant an application said 
to have been presented by: a person like 
Wilayat Husain against an officer holdiug a 
responsible post of Sub-Inspector of Police 
without much more care than appears to 
have been exercised. Had the matter been 
before me in the first instance, I should have 
hesitated long as to whether sanction in such 
a case should be granted at all without 
further opportunity being given. to the Sub- 
Inspector to explain the statements fully and 
to state the circumstances under which they 
came to be made. A person holding the 
office of Sub-Inspector of Policeis entitled 
to-be guarded. against reckless statements 
made by a. convict.. For these reasons I 
revoke the sanction granted by the lower 
Court. 


Sanction revoked. 
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CALCUTTA HIGH COURT. 
“URIMINAL Revision Petition No. 610 or 1914. 
June 4, 1914. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 

ROMESH CHANDRA DUTTA 
CHOUDHURY AND OoTRERS—P&TITIONERS 
versus 


EMPEROR—Oprosire Party. 

Criminal Procedure Code (Act V of 1898), ss. 109, 
118, 122—Swreties, fitness of. 

In a bad livelihood case when several sureties 
are required it is not necessary that each one of 
them should live in the immediate neighbourhood 
of the accused. 


Rule against the decision of the District 
Magistrate of Dacca, | 
- Messrs. J. N. Roy and B. C. Chatteryee and 
Babu Birendra Kumar De, for the Petitioners, 
Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. 


JUDGMENT.—In this case the petitioners 
were required to execute bonds with three 
sureties each in the sum of Rs. 1,000 to be 
of good behaviour for one year. They 
offered certain sureties and under the pro- 
visions’ of section 122, Criminal, Procedure 
Code, these sureties were rejected as being 
unfit persons. Thereupon the petitioners 
obtained from this Court the present Rule 
calling upon the District Magistrate of Dacca 
to show cause why the sureties offered should 
not be accepted. The learned District 
Magistrate has submitted a very fair expla- 
nation and after reviewing the evidence 
expressed his opinion that in the case of the 
petitioner Suresh Chandra Banerji three of 
the sureties offered, namely, Basanta Kumar 
Banerjee, Kali Kumar Banerji and Rash 
Mohun Banerji are fit persons to be accepted 
as sureties. Inthe case of Suresh Chandra 
Banerji we direct that the three persons 
above named be accepted. 


In case of -Romesh Chandra Dutta 
Chaudhuri, of the five persons offered he 
finds that No. 8, Khitish Chandra Dutta 
Chowdhuri, has been rejected on insufficient 
grounds. With regard to the Ist and 2nd 
he says that the Ist is the elder brother and 
the second the younger brother of the 
petitioner and “that they themselves are 
looked upon with some suspicion. With 
regard to the 4th and 5th he says that 


INDIAN CASES. 


687 
In re POTHURI VENKATARAMAYYA, 
they are residents of Mymensingh town, a5 
place at a considerable distance from : Bajit-' 
pur where the petitioner lives. Considering! 
that three sureties are required we do not? 
think it necessary that each one of the thtee- 
should: live in the immediate neighbour. 
hood of the accused. With regard to Suresh 
Chandra Dutta  Chowdhuri, the elder 
brother, it does not appear that the’ bus- 
picions against him have been substantiatéd. - 
We, therefore, direct that in the case ‘of’ 
Romesh Chandra Dutta Chowdhuri the- 
following three persons, Sures Chandra Dutta 
Chowdhuri, Khitish Chandra Dutta Chow- 
dhuriand Hemendra Mohun Dass, be accepted ' 
as sureties. M 
The Rule is made absolute in these terms. 

€ Rule made absolute, - > 


MADRAS HIGH COURT. 
OnrwiNaL Reviston Case No. 649 ov 1915. 
OnruINAL Revision Petition No. 515 

or 1915. 

December 21, 1915. 
Present:—Mr. Justice Srinivasa Aiyangar. 
In re POTHURI VENKATARAMAYYA 

AND OFHERS—AccuseD Nos. 1 To 19— 
PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 437— 
Order of discharge—Acquittal—Further inquiry, order 
for, if-competent, 

A Sessions Judge has no jurisdiction to order 
further enquiry, under section 487 of the Code of 
Criminal Procedure, in acase in which anorder of 
discharge amounting in effect to one of acquittal 
was passed. 

Tunguturi Sriramulu v. Nalam Krishna Row, 25 Ind. 
Cas. 1001; (1914) M. W. N. 646; 16 M. L. T. 303, 38 
M. 585; 15 Or. L. J. 073; 27 M. L. J. 589, followed. : 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the, order of 
the Sessions Court of Kistna at Masulipa- 
tam, in Criminal Revision Petition No. 2J of 
1915, preferred against the judgment of the 
Deputy First Class Magistrate of Gudivada, 
in Calendar Case No. 44 of 1914. ieee 

FACTS.—The complaint was-atefirst re- 
ceived by ‘one Magistrate. lle took-the-evi-- 
dence of prosecution witnesses and a charge 
was framed against the accused. That Ma- 
gistrate was transferred and another was. 
appointed in his place. A de novo trial being 
claimed, he took evidence afresh and passed 
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an order of discharge. A revision petition 
was filed against thatorder to the Sessions 
Court and he directed further enquiry under 
section 437 of the Code of Criminal Pro- 
cedure. The present petition is against that 
order. - 
Mr. V. Ramadoss, for the Petitioners. 
. Mr. M. H. Hakim, for the Government. 
ORDER.—In this case the Sessions Judge 
had no jurisdiction to order any further en- 
quiry as the so called discharge by the 
First Class Magistrate was in effect an ao- 
quittal. See Tanguturi Sriramulu v. Nalam 
Krishna Row (i). 1, therefore, set aside the 


order of the Sessions - udge ordering further. 


enquiry, the result of which will be that the 
accused in this case will -have an acquittal 
entered in his favour. 
i Petition allowed; Order set aside. 
(1) 25 Ind. Cas. 1001; 27 M. L. J. 589; (19.4) M 
W. N. 646; 16 M. L. T. 303; 38 M. 585; 15 Or. L. J. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. : 
ORIMINAL REVISION APPLICATION No. 97 
or 1915. 
August 26, 1915. : 
Present: — Mr. Pratt, J C., and Mr. Boyd, 
A. J. O. 
RATANSI DAYA— APPLIOANT 
versus 
JEMPEROR— Opponent. 


Penal Code (Act XLV of 1800), s. 193—Perjury, 
prosecution for, maintainability of—Stutement charged 


not Literally fulse, effect of. " . 
' To support a prosecution for giving false evidenco 
it must be shown that the false statement charged 
against the accused is literally false. There must 
be a statement of fact which is false. It is no 
óffenco if tho fact stated is true but some circum- 
stance is suppressed, with the result that a wrong 


infer may be deduced. 

Me, Dipchaud TT. Ojha, for tLe Applicant. 

` Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 

| JUBGMENT.— This is an applica’ ion for 
revision of an order made by the First Class 
Magistrate, Karachi, under section 416, 
Criminal Procedure Cude, directing the 
prosecution of the applicant for an offence 
under section 211, Indian Penal Code. 


, The applicant was examined as a witness 
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for the defence in a defamation case and 
said in evidence "Bhimji ^Valji had mot 
given me a chit guaranteeing me to pay 
my claim in the Small,Cause Court." 

The Magistrate came to the conclusion 
that this statement was false and, therefore, 
directed prosecution of the applicant under 
section 211, Indian Penal Code. This section : 
has mo application at all, for the applicant 
never made a false charge or complaint 
against anybody. The Magistrate evidently 
intended to direct the prosecution of the 
applicant under section 193, Indian Penal 
Code. - 

The question that arises is whether the 
applicant gave false. evidence, 

The applicant had filed a suit in the 
Court of Small Causes, Karachi, agains. 


:Bhim i Valji and this suit was dismissed 


or withdrawn on the groynd that the 
vontract was a wagering one. This plea 
of wager was really for the benefit of 


‘Ramji Manji, who had been prosecuted for 


defaming gunny bag merchants by alleging 
that their business was illegal and consisted 
of wagering contracts, etc. The Magistrate 
believed that the withdrawal of the suit 
was collusive and that Bhimji Valji had 
agreed to pay the applicant Ratansi’s 
claim and that Dhimji gave to Ramji 
Manji a chit promising to do so. This is 
what Bhimji has said in his evidence. But. 
even if this be so and even if Bhimji’s 
evidence is believed, the fact remains that 
th chit was given not to the applicant but 
to Ramji Manji. Therefore, the applicant's 
evidence that he was given no chit is 
literally true. To support a prosecution for 
giving false evidence it must be shown 
that the false statement charged against 
the accused is literally false. There must 
be a statement of fact which is false, It 
is no offence if the fact stated is true but 
some circumstance is suppressed, with the 
result that a wrong inference may. be’ 
deduced. Here the applicant's denial that 
he received no chit from Bhimji Valji is 
literally true and does not amount to an. 
offencé under section 193, Indian Penal 
Ccde. 

. We accordingly quash the order of the 
Magistrate under section 476, Criminal 
Procedure Code. , 4 

Order yuashed, 
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MIR HOSSEIN BUX V. KANDO. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
First Orvi Arrear No. 24 or 1913. 
' September 19, 1915. ` 
: Presenti- Mr. Pratt, J. O., and Mr. Crouch, 
. l * A.J.O. 
MIR HUSSEIN BUX—Prarytiry— 
APPELLANT 
t vereus 
KANDO AND OTHERS - DEFENDANTS— 


. RESPONDENTS. 

Specific Relief Act (I of 1877). s. 42— Declaratory 
decree, right 1o, without asking for available con- 
sequential relief—Symbolical possession. 

A jagirdar sued to obtain a declaration that he 
was the owner of the land in possession of the 
defendants whom he alleged to be his tenants. The 
defendants denied the tenancy: 

Held, that the plaintiff was not entitled to a 
declaratory decree, inasmuch as he being entitled to 
further relief by way of symbolical possession had 
failed to ask for it. 

Rathnasubapathi Pillai v. Ramaswami Aiyar, 5 
Ind. Cas. 636; 33 M. 452; 11910; M. W. N; 112; 7 M. L. 
T 311; 20 M. L. J. 301, followed. 

- Farasram v. Bhimbhai, 6 Bom. L, R. 195, dissented 
from. 


Appeal against the decree of the First 
Class Subordinate Judge, Hyderabad. 


Mr. Rugchand Bilaram, for the Appellant. 


Mr. Tejumal  Hassomal, 
ents Nos. 1 to 6, 8, 10 and 12. 


JUDGMENT. - The plaintiffs; who are 
Jagirdars of certain lands, filed. this suit to 
obtain a declaration tbat they are the owners 
of the lands, and tbat the defendants are in 
possession as their tenants. The defendants 
denied the tenancy and, therefore, the suit 
became an ejectment suit and the lower Court 
required the plaintiffs to amend the plaint 
accordingly. ` 


for Respond. 


The plaintiffs made a pretence of amending 
. the plaint, but the amended plaint still 
sought no further relief than a declaration of 
title. The lower Court then dismissed the 
suit, 

The plaintiffs now appeal and Mr. Rup- 
chand cites the case of Farasram v. Bhimbhai 
(1), where it was held that a plaintiff seeking 
possession of land held by defendants 
through tenants may sue for a declaration of 
title coupled with an injunction to prevent 
the defendants from interfering with. the 
collection of these rents, 


(1) 5 Bom. I. R. 195, 
44, 
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We do not concur in the decision, for it 
overlooks the fact’ that an injunetion is an 
equitable relief and cannot be granted unless 
common law remedies failed. An injunction 
can only be granted on the conditions set 
forth in section 54 of the Specific Relief Act, 
while section 56 (1) prohibits to grant an 
injunction when equally efficacious relief can 
be obtained by any other usual mode or 
procedure. Further, the facts in the 
case of Farasram v. Bhimbhaz (1) are differ- 
ent. Here it is the defendants whom plair.- 
tiffs allege to be in physical possession ds 
tenants. 

If on their denial of the lease the plaintiff 
wishes to determine thetenancy that operates 
as a forfeiture and the plaintiff's suit is a suit 
for ejectment. 

Mr. Rupchand argues that he does not 
wish to determine the lease and seeks a 
declaration of his landlord’s right. But the 
right to’ recover rent is itself capable of pos- 
session. The procedure of giving possession 
of such aright is indicated in Order XXI, 
rule 96, Civil Procedure Code. It was 
pointed out in Rathnasabapathi Pillat v. Rama- 
swami Atyar (2) that à declaratory suit will 
not lie when the plaintiff is entitled to 
further relief by way of symbolical posses- 
sion: 

Mr. Rupchand complains that the suit 
should not have been dismissed merely 
because of this defect.: But the lower Court 
gave him an opportunity to amend the plaint 
and to pray for further relief, but he did not 
avail himself of that opportunity. It makes 
no difference that some other defendants 


‘admitted plaintiff's title because the admis- 


sion of the title did not correct the error in 
the form of the suit. 

We confirm the decree of the lower Court 
and dismiss this appeal with costs. ` 


Appeal dismissed. . 
(2) 5 lad. Cas. 639; 33 M. 452; (1910) M. W.'N 
112; 7 M. L. T. 311; 22 M. L. J. 301. 
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GHASITU V. SODHAN SINGH. 


ALLAHABAD HIGH COURT. 
Sgcoxp CIVIL ArPEAL No. 1477 or 1914. 
January 19, 1916. 

Present: —Mr. Justice Walsh. 
GHASITU AND OTHERS— DEFENDANTS— 
APPELLANTS 
versus 
SODHAN SINGH. —PrAINTIFF — 


: RESPONDENT. 
. Injunction—Cosharers—Wrongful user by one co- 
sharer af joint property—Necessity of proving sub- 
stantial injury. 

Ina suit for injunction against a co-sharer for 
wrongful use of a joint land, it is nob: necessary to 
prove that the plaintiff is suffering or is likely to 
suffer substantial injury by such user. [p. 691, col. 1.] 

Najju Khan v. Imtiaz-ud-din, 18 A. 116; A. W. N. 
(1895) 248, followed. 

Paras Ram v. Sherjit, 9 A. 661; A. W. N. (1887) 253, 
not followed. 3 


Second appeal from the decision of the 
Additional Judge of Saharanpur, dated the 
30th May 1914. 

The Hon'ble Mr. Abdul Raoof, for the 
Appellants. 

Mr. Nihal Ohand, for the Respondent. 


JUDGMENT,—This case has raised a 
very interesting discussion. The point 
argued before me affects only one portion 
of the property in dispute. But inasmuch 
as I find myself unable to interfere with 
the decision of the Court below, it is not 
necessary for me to go in detail into all 
the questions in the case. Mr. Abdul Raoof, 
on behalf of the appellants, in a very clear 
and interesting argument, raised one distinct 
point namely, whether it is necessary for 
one of several co-sharers who objects to the 
use by the other co-sharers of the joint 
property, and seeks to restrain them by 
injunction from making a wrongful use of 
such joint property, to show not only that 
he objects, but also that he is suffering 
or is likely to suffer substantial injury by 
the user of which he complains. There is 
no dispute about the general principle, which 
has been affirmed over and over again, that 
one" joint owner has no right to deal with 
the joint property otherwise than with the 
consent of the other joint owners. There 
is also no dispute that if the injury is 
substantial, a joint owner is entitled to the 
ordinary remedy by way of injunction to 
have the property restored to its former 
condition. There is further no dispute that 
he does not lose this right so long as he 
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comes to the Court, or takes steps to prevent 
the wrongfuluser, in good time. 

The question is, whether even if he comes 
in good time and shows his want of con- 
sent, he may not lose his remedy unless 
he proves some substantial injury. Put into 
other language the argument comes to this, 
that inasmuch as there is à machinery 
by which joint property may be partitioned, 
the plaintiff is to be deprived of his remedy 
for the wrong and thus forced to. seek 
partition which he does not wish to do. I 
confess tha& I do not like the proposition. 
l& seems to me dangerous and to open & 
very wide field for discussion as to what 
is or is not a substantial injury to a joint 
owner's holding. I doubt very much whether 
in a great many cases a Court is in @ 
position to decide that question. An owner 
of property in most cases is the best judge 
of what is good or not for his own property, 
and he has an absolute right to deal with 
his own legal rights as and when he pleases. 
But Mr. Abdul Raoof has satisfied me 
that there are instances certainly in Calcutta 
in cases decided by two Judges in which 
it has been clearly held that a joint owner, 
in order to justify a claim, must show 
substantial injury to himself, and he has 
pressed upon me the decision of Mr. Justice 
Mahmood in this Court in Paras Ram v. 
Sherjit (1). Had it not been for the 
Calcutta decisions which he was clearly 
following, I should have come to the con- 
clusion that Mr. Justice Mahmood did not 
intend to lay down quite so narrow a 
principle as that which is contained in the 
head-note, because at the end of his judg- 
ment he directs an issue of fact as to 
whether the plaintiff has stood by or had 
been quick in asserting his right. That 
issne, of course, was quite immaterial to 
the ruling to which he came in his judgment. 
I think, however, that so far as I am 
concerned, this question is placed beyond 
controversy by a decision by which I am 
bound, namely, the decision of the Chief 
Justice and Mr. -ustice Burkitt in Najju 
Khan v. Imtiaz-ud.din (2). That case was 
referred to two Judges by my brother 
Banerji on the-very ground that the decision 
of Mr. Justice Mahmood has been questioned. 
For some reason or another no reference 


1) 9A. 66'; A. W_N. (1887) 258. 
9) 18 A. 115; A. W. N. (1895) 248. 
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is made in the judgment of the Court, or 
in the head-note, to Mr. Justice Mahmood's 
decision. In my opinion the decision of 
Mr. Justice Mahmood most be taken to 
have been definitely overruled by the 
decision in Najju Khan v. Imtiaz-ud-din (2). 
It would appear to follow from this that 
the law upon this not unimportant point 
is one thing in Bengal and another thing 
in these provinces. 

Jt is, however, sufficient for me that I 
&m compelled by authority binding on me 
to dismiss this appeal with costs. 

Appeal dismissed. 





MADRAS HIGH COURE. 

Crvit Revision Perirron No. 375 or 1912. 
September 24, 1915. 
Present:—Mr.’ Justice Srinivasa Aiyangar. 
T. NARAYANASWAMI NAIDU GARU— 
PrAINTIFF—PETITIONER 
versus 
KROVIDI GANTAYYA AND ANOTHER-- 
Derenpants Nos, 1 AND 3— RusPONDENTS. 

Execution—Application returned for amendment 
but not re-presented—Step-in-aid of execution. 

An execution application which is presented but 
‘returned for amendment and is not re-presented 
within the time limited, is sufficient to save limitation 
so far as a subsequent application is concerned. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the order of 
the Court of the District Munsif of Bezwada, 
in Execution Petition No. 78 of 1911 in Small 
Cause Suit No. 516 of 1903. 

Mr. P. M. Srinivasa Atyangar for Mr. P. 
Nagabushanam, for the Petitioner. 

JUDGMENT.—The decisions of this 
Court in Zamanadan Chetti v. Periatambi 
Shervat (1) and Qurrala Seshayya v. Yedida 
Venkatasubbiah (2) are clear authorities 
for the position that an execution appli- 
cation which is presented but returned for 
amendment and not re-presented within 
the time limited, is sufficient to save limit- 
ation so far as a subsequent execution ap- 

| plication is concerned. The District Munsif is, 
therefore, wrong in dismissing this execution 
application on the ground that it was barred 
by limitation. I reverse his order and 
remand the petition to be disposed of ac- 
cording to law, 

result, 
Order reversed, 

(1) 6 M. 250. 

(2) 29 Ind. Cas. 16; 28 M. L. J. 404; 2 L. W, 540- 
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The costs will abide the. 
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KAKI YENEATARAJU v, OFFIGIAL RECEIVER. 
MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 90 or 1915. 
September 16, 1915. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips. 
KAKI VENKATARAJU-—DEFENDANT— 
APPELLANT 
versus 
Tus OFFICIAL RECEIVER, GODAVERI 
AT RAJAHMUNDRY —PrarxTIFF— 


RESPONDENT. 

Receiver—Mortgagee i9) possession—Mortgagor becom- 
ing insolvent—Receiver, when, appointed. 

Ordinarily the position of a mortgageo in posses- 
sion should not be disturbed by the appointment of 
a Reeciver, and further good grounds must be 
shown to justify a Court in interfering with such 
possession. 

Where one of the mortgagors was managing tho 
mill mortgaged by them on behalf of the mortgageo 
in accordance with the terms of an agreement 
and the mortgagors became insolvents: 

Held, that inasmuch as the mortgagee was not 
in possession a Receiver might be appointed at tho 
instance of the Official Receiver. 


Appeal against the order of the District 
Court of Godaveri at Rajahmundry, in 
T. A. No. 194 of 1915, in Original Suit No. 15 
of 1915. 

Mr. T. Prakasam, for the Appellant. 

Messrs. J. L. Rosario and P. Somasundaram, 
for the Respondent. 


JUDGMENT.—In this case, the District 
Jadge has appointed a Receiver for a mill 
mortgaged to defendant byitwo insolvents who 
are now represented by the Official Receiver, 
plaintiff. In the plaint the Official Receiver 
alleges that the mortgage was only for 5 
years, and that hetendered what he considered 
due to the mortgagee according to the terms 
of the mortgage, but the tender was not ac- 
cepted. It would appear that the terms of 
the mortgage are onerous and now the 
Official Receiver has obtained an order 
for a Receiver on the ground that it is for the 
benefit of the insolvent's estate. For appellant 
(defendant) it is urged that the possession of 
a mortgagee in possession should not be 
disturbed by the appointment, of a 
Receiver. This is, no doubt, ordinarily true 
and very good grounds must beshown to justify 
the Court in interfering with such possession; 
but in this case we think that such grounds 
do-exist; accepting as we do the statements in 
the plaint an application for a Receiver is 
correct, for they are unrebutted. ` One of the 
insolyents has been managing the mil] all 
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along on behalf of the mortgagee in accord- 
ance with the terms of the agreement, and it 
appears that the Receiver is now in possession 
of the mill. The mortgagee has not, therefore, 
had physical possession, and defendant’s right 
to possession - will not be affected by the ap- 
pointment of a Receiver who merely repre- 
sents the party entitled to possession, nor does 
it appear that defendant will suffer any loss 
by the appointment of a Receiver. 

In these circumstances we will notinterfere 
with the discretion of the District Judge. 

The appeal is dismissed with costs. 

` Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
Civi, Revisrox Petition: No. 141 or 1915. 
December 17, 1915. 
Preseni:— Mr. Justice Robinson. 

Tug PAZUNDAUNG BAZAR Co., Ltp.,— 
PLAINTIFFS—À PPLICANTS 
versus 
T. GWAN CHWAN-—DEFENDANT— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 108, 207 
—Lease for 3 years unregistered — Specific performance, 
suit for, maintainability of —Presumption. 

If a lease required to be registered under section 
107 of the Transfer of Property Actis not so regis- 
tered within proper timo a suit’ for specific perform- 
ance by registration is maintainable against the 
defaulting party. [p. 6&2, col: 2] 

The presumption under section 106 of the Transfer 
of Property Act does not arise if there is a contract 
to the contrary. [p.698, col 1.] 

Bibi Jawahir Kumari v. Chatterput Singh, 2 C. L. 
J. 348; Ittappan v. Parangodan Nayar, 21 M. 291; 8 
M. L. J. 187, referred to 

Mr. Cowasji, forthe Applicant. 

Mr. Higinbotham, for the Respondent. 

JUDGMENT.- Plaintiffs admittedly leased 
a certain building to defendant for one year 
from 16th October 1911 with an option to 
renew for a further term of one year. It 
is also admitted that later cn the parties 
entered into ‘a contract to lease these 
premises for a term of three years from 
the 15th August 1912, and that on the 
15th August 1913 a lease in accordance 
with this agreement was drawn up and 
executed by both parties. The rent through- 
out was fixed at Rs. 125 per mensem. 

The document was after execution returned 
by defendant to plaintiffs but they did 

not register it. Defendant paid the rent. 
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On Ist December 1914, plaintiffs wrote 
to defendant alleging that he had broken 
the terms of the document of lease and 
had thereby put an end to the lease. 
They requested him to quit withina week’s 
time. In his written statement defendant 
alleges that they realized that they had no 
grounds for their allegaticn, waived their 
notice, and requésted him to pay the rent 
due up to the end of January 1912, which 
he did. These allegations were admitted. 
On the {llth February 1915 plaintiffs served 
defendant with a notice to quit by the 
end of that month. They said.they had 
discovered that the document of lease was 
not registered and must be regarded as of 
no effect. Defendant did not vacate the 
premises and plaintiffs now .sue for ‘rent 
for the month of February and for the 
damages for use, and oceuphtion at Rs. 200 
a month up to 8th June 1915. 

It is urged that section 107 of the 
Transfer of Propérty Act renders a registered 
document compulsory to create a lease for 
a term of three years, and that there being 
no registered lease, the presumption created 
by section 106 of that Act arises and that 
defendant must, therefore, be deemed to be. 
a monthly tenant. If that is so, the notice 
to quit is adequate. 


It is, I consider, proved and it is admitted 
that the parties came to an agreement that 
a lease for three years certain should be 
given and accepted at a monthly rental of 
Rs. 125. This was carried out in so far 
that defendant was left in possession, and 
plaintiffs received and accepted the agreed 
rent. Plaintiffs should have registered the 
document but did not, and they now seek 
to ‘take advantage of their wrongful neglect 
to do so. It is true that defendant could 
have called upon them to do so and he 
can now bring a suit for specific performance. 
It is said that the grant of this relief is 
purely discretionary and that defendant has 
so delayed that it would never be granted, 
but I am not prepared to agree with this: 
suggestion. 

As to section 106 no presumption arises 
if there is a contract to the contrary and 
there is one here: Bibi Jawahir Kumari 
.v. Chutterput Singh (1). 


(1) 20. L, J. 343, 


hl 
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"The same authority disposes of the argument 
that the provisions of section 107 of the Act 
would be rendered nugatory if this view 
be not taken. 

f The position then is that defendant con- 
tinued in possession in thé expectation that 
' the lease executed by the. parties would be 
duly.registered, and that he had, and still 
has, w right to compel plaintiffs to execute 
and register a lease as required by section 
107. As between plaintiffs and defendant’ 
their position is that of. landlord and 
tenant under the terms and conditions of 
the original agreement, and as if the lease 
had been duly registered. To hold otherwise 
would be to permit plaintiffs to take advan- 
tage of their own fraud or wrongfal neglect 
to-force defendant to pay a higher rent. 

This is the yiew taken in the case cited 
above. Reference may also be made to 
Ittappan v. Farangodan Nayar (2). 

The petition ix dismissed with 
Advccate’s fees five gold mohurs. 

Petition dismissed. 


costs. 


(2) 21 M. 291; 8 M. L. J. 137. 





ALLAHABAD HIGH COURT. 

Execorion First Apegan, No. 229 ov 1915. 

A í January 17, 1916. 

` Present:-—Justice Sir P. C. Banerji, Kr. 
MUSTAFA BEGAM AND OTHERS —JUDGMENT- 

DEBTORS——À PPELLANTS 7 
versus 
Musammat SIRAJ-UL-NISSA AND OTHERS— 
DEOREE-HOLDERS— RESPONDENTS. 

Compromise —Instalments —Decree —Default in pay- 
ment of instalments — Decree-holder, remedy of — Fxecu- 
tion of decree, 

A compromise arrived at in a suit for partition 
provided that the amount due under the compro- 
mise decree should be paid by instalments but made 
no mention as to what would happen on default 
being made: 

Held, that on default being. made the decree- 
holder's remedy was not to bring a separate suit but 
io recover the nmount deoreed by executing the 
decree for each instalment falling due. 

Exesntion first appeal from the decision of 
the Subordinate Judge, Mainpuri, dated the 
10th July 1915. 

Mr. Benode Behari, for the Appellants. 

The Hon'ble Mr. Abdul Raoof, for the 
Respondents. 
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JUDGMENT.—This, appeal: is wholly 
without merit. In a suit brought for 
partition the parties entered into a 
compromise and a decree was made in 
accordance with, the compromise. One of 
the terms of the compromise, which 
according ‘to the decretal order formed 


part of the decree,,was that Rs. 1,500 
should be paid in four years in instalments 
of Rs. 200 every half year, namely, at the 
time of the rabi harvest and at the time of 
the kharif harvest. Instalments not having 


been paid the present application for 
execution was made. The judgment-debtors 
contend that the remedy of the decree- 


holders was to bring a separate suit and 
not to execute the decree. As l have 
already said, the decree embodies the terms 
of the compromise and the compromise pro- 
vides that the judgment -debtors should 
pay Rs. 1,500 by instalments as stated 
above. Therefore, under the terms of the 
decree the decree-holders are entitled to 
recover the amount decreed by executing 
the decree. It is next urged that as the 
decree and the compromise do not say 


what . would happenin the event of any 


default being made in the payment of any 
instalment, therefore, the decree could only 


be executed when all the instalments 
became due. This is a wholly untenable 
contention. As there is no specific provision 


in the decree in respect cf the result of 
non-payment of instalments, each instalment 
is recoverable by execution as soonas it 
falls due. The decree-holders have applied 
for realization of the amounts of the 
instalments which are overdue. The last 
contention is that the instalment of rabi 
1322 had not fallen due on the date on 
which the application for execution was 
made. As, however, it bad become due 
when the Court made its order for execution, 
this objection is without | force. The 
decision of the Court below is, in my 
opinion, right. I dismiss the appeal with * 
costs including fees on the higher scale. « 


Appeal dismissed. 
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MA THIN t. YASSIM, 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp CIWIL-APPEAL No. 16 or 1915. 
November. 15, 1915. 

Present:—Mr. Justice Parlett. 
MA THIN-——PLAINTIFF—APPELLANT 
versus 
H. M. YASSIM AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Registration Act (XVI of 1908), 8.17 (1) (b)— Sale 
and ve-sale—Immoveable property—Agreement creating 
right of redemption, if requires registration. 

Where the effect of an agreement set up is, to 
create a right of redemption of immoveable property 
worth over Rs. 100, whother absolutely or for a 
time, the writing falls within the meaning of section 
17 (1) (b) of the Registration Act and, therefore, 
requires registration. 

Mutha Venkatachelapathi v. Pyanda Venkatachela- 
pati, 27 M. 348; Suraj Pershad v. Phul Singh, A. 
W. N. (1906) 180, referred to. - 


Mr. Villa, for the. Appellant. 
Mr, Ginwalla, for the Respondents. 


JUDGMENT. —On the 24th September 1912 
appellant sold a house and site to one Babu 
for Rs. 1,500 by registered deed. On the 
same or the following day, Babu gave appellant 
a promise in writing to the effect that he 
agreed to sell to herthe same hoüse and ground, 
provided she at any time paid him Rs. 1,500. 
Babu died and on 27th July 1911 his widow 
Ma Cho sold the property to the respondents. 
Appellant then sued the respondents for 
specific performance of Babu’s promise to 
‘sell the property to her, and obtained a 
decree that they should convey the property 
to her within one month on payment of 
Rs. 1,500. On’ appeal this decree was 
reversed and the suit was dismissed on the 
ground that Babu’s agreement was inadmis- 
sible in evidence for want of registration. 
Plaintiff now appeals. Jt is argued that as 
a contract for the sale of immoveable 
property does not create any interest in 
such property, such contract, if in writing, is 
not compulsorily registrable under section 
17. Looking, however, at the substance of 
the matter it appears to me that the effect 
‘of the agreement set up would be to create 
a rightof redemption of the property for 
Rs. 1,500, in favour of the appellant, whether 
absolutely, as the agreement in its terms 
implies, or for a term of ten years, as 
appellant alleges was subsequently agreed 
between them orally. In either caso [I 
consider the writing falls within the meaning 
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of section 17 (1) (1) 
Act, and, therefore, 
The case appears to me to be similar 
to Mutha Venkatachelapati v. Pyanda 
Venkatachelapatt (1) and Suraj Pershud v. 
Phul Singh (2). On other grounds, moreover, 
lam of opinion that the suit must fail. 
Appellant alleges that about two months 
before the sale to respondents she borrowed 
Rs. 1,200 and took it to Ma Cho and 
offered to buy the property. There is no 
evidence whatever of this fact except 
appellant’s bare word, but even she admits 
that upon Ma Cho advising her not 
purchase with money borrowed at interest, 
she did not insist, but let the matter rest. 
Nothing more was done until respondents 
had bought the property. In my: opinion, 
therefore, it cannot be said that there has 
ever been an acceptance of BAbu's proposal 
to sell the property to appellant for 
Rs. 1,500. "An engagement to keep an offer 
open for a given time does not * * * bind 
the person making the offer, but it operates 
as an intimation to the party addressed that 
ro acceptance will be received after the lapse 
of thetime named.” Cunningham & Shephard’s 
Contract Act, 8th Edition, page 25. “An offer, 
for instance, to sell goods at a price named 
with a promise to keep it open to a certain 
day is nudum pactum, and can at any time 
before acceptance be recalled. Such promise 
does not prevent the person, who has made 
the offer, selling the goods meanwhile toa 
third person, unless by a distinct contract, 
founded ona distinct consideration, he has 
engaged not todo so. Thus where defendant 
offered to plaintiff certain wool for sale 
with three days’ grace to make up his mind, 
and within three days plaintiff on going to 
accept the offer was told thatthe wool was 
sold to another, it was held there was no 
contract, because when the plaintiff signified 
his atceptance, the defendant did not agree". 
Cunningham & Shephard's Contract Act, Sth 
Edition, pages 22 and 23. 
The appeal is dismissed 


of the Registration 
required registration. 


with costs. 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 1763 
or 1914. 

December 16, 1915. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 

PEARY MANDER—Derenpant Ist Party 
—APPELLANT 
versus 
Babu ANAND RAM—PrAINTIFF— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 158—Con- 
flicting claims to.landlord's right, decision o[ —Second 
appeal, maintainability of. 

In a suit for rent, the plaintiff who had acquired 
the landlord's right by purchase at a sale in execution 
of a mortgage-decree, added as parties defendants, 
the successors of the previous landlord, who contested 
the suit on the ground that the plaintiff had not 
obtained possession of the landlord’s right: 

Held, that a second appeal lay to the High Court 
inasmuch as the plaintiff's title was assailed by the 
successors of thé: previous landlord and there were 
conflicting claims to landlord's right which were 
decided by the Court below. [p. 695, col. 2.] 


Appeal against the decree of the Subordinate 
Judge, first Court, Bhagalpore, dated the 3rd 
December 1918, reversing that of the Mun- 
sif, lst Court at that place, dated the 80th 
November 19183. 


Babu Guru Das Sinha, for the Appellant. 
Babu Naresh Chandra Sinha, for the Re- 
spondent. 


JUDGMENT.—This appeal arises ont of 
a suit for rent. Tho plaintiff had acquired 
the landlord's right by purchase ata sale 
in execution of a mortgage-decree. He 
made the successors of the previous holder 
of the landlord’s right, parties to the suit. 
The main question which was determined 
by the lower Courts was the question whe- 
ther the plaintiff had obtained possession 
of the landlord’s right or not. The suit was 
contested upon this ground both by the 
tenant and by the successors of the pre- 
vious holder of the landlord’s right. The 
first Court held that the plaintiff had failed 
to prove that he obtained possession. The 
Court of first appeal set aside. this deci- 
sion, held that the plaintiff had obtained 
possession and decreed the suit. The suc- 
cessors of the previous owncr of the land- 
lord's right and the tenant both appeal to 
this Court. 


An objection has been made by the re- 
spondent that no appeal lies, 
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The plaintiff's title was, however, assailed 
by the successors of the previous owner 
and there were ‘conflicting claims which 
were decided by the Court below. An ap- 
peal, therefore, lies. 

The first ground taken in appeal is that 
it is not open to the Civil Court to go 
into the question of the plaintiff's title in- 
asmuch as that has been determined under 
section 40 of the Bengal Tenancy Act. 

It appears that the tenant had applied 
under that section for the commutation of 
hisrent. A copy of the decision has been filed 
in this ease and from that decision it ap- 
pears that both the plaintiff and the de- 
fendants 2nd party, the successors of the 
previous owner, were parties to that de- 
cision. But, it does not appear that any 
question between the plaintiff and the pre- 
vious owner was decided. The case of Lala 
Saligram Singh v. Mohuné Ramgir (1) has 
been relied on. But in that case the deci- 
sion under section 40 was directly attacked 
and it was held that it is not open to-the 
Civil Court to enter into a question which 
involves the validity of a decision under 
section 40 ofthe Bengal Tenancy Act. 


In the present case there was no deci- 
sion of the question in the case under sec- 
tion 40, nor is the validity of the proceed- 
ing under section 40 involved in the pre- 
sent case. Weare of opinion that the judg- 
ment in the case under section 49 does not 
opernate as a bar in he present suit. 


It was then contended that the plaintiff 
is not entitled to succeed inasmuch as 
his name had not been recorded in the 
land register. There is nothing, however, 
to show that the name was not so recorded 
and no ‘objection on behalf of the tenant 
was made that the plaintiff was not record- 
ed in the land register. 

‘Then it is contended that ‘the Court of 
appeal below was not justified in ccming 
to the finding that it did in the absence 


‘of evidence, but we find that there was 


evidence to support the finding, nan ely 
to the effect that possession had been de- 
livered to the plaintiff by the Court alter 
his purchase at the execution sale, and .hat 
in the case under section 40, the terant 
had made the plaintiff a party, 


(1) 3 C. W, N. 311, 
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It is further contended that inasmuch 
as the tenant had sold his jote to one Ta- 
pashia Tewari, a third party, he had there- 
by got rid of the liability to pay rent. 
defendant, however, did not allege that there 
was any custom entitling him to transfer 
his tenancy nor was there any evidence 
that he had put an end to his liability to 
pay rent to the landlord. 

It has finally been somewhat faintly 
. contended that in a rent suit, the Court 
should ‘not have gone into the question of 
title. But in order to determine the claim 
for rent, it ‘was necessary to go into the 
question in this case. Moreover, after all 
it was a question of - possession and not 
title. 

The appeal is dismissed with costs. 

Appeal dismissed. 


. 


LOWER BURMA- CHIEF COURT. 
SPECIAL Seconp Civiu APPEAL No. 363 
or 1914. 
November 16, 1915. 

Present: - Sir Charles Fox, Kr., Chief Judge. 

: SHWE BON-—PLAINTIFF-— APPELLANT 

; ` versus ' 

MI U THA NYO, nx Her acent SAN DO 


AUNG-—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II, v. 2, O. 
XX, r. 12— Mesne profits, claim for, subsequent to 
suit for possession, if barred. 

Though one may possibly be bound to include in a 
suit for possession of immoveable property mesne 
profits up to the date of suit, there is nothing which 
obliges ono to include a claim for mesne profits 
d ens accrue after the date of suit. [p. 696, 
col. 2 

Ma Nyein v. Ma Kon, 3 L. B. R. 56, referred to. 

Dubash Kader v, Fakir Meera, 8 Ind. Cas. 445; 3 B. 
L. T. 56, referred to. 


Mr. S. M. Bose, for the Appellant. 
Mr. J. E. Lambert, for the Respondent. 


JUDGMENT.—On the 13th February 
1911, which corresponds with the 15th 
Waxing Tabcdwe 1272, Burmese Era, the 
plaintiff instituted àa suit, against the 
defendant who is her brother-in-law. for 
possession, as heir of her deceased husband, 
of a half share of certain lands and 
moyeable properties inherited by the two 


` 
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The : 


-in the plaintiff's 


.ruliog, however, does 
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brothers from their father. She obtained 
& decree for half of certain properties on 
the 3lst July 1912. | 

On the 4th June 1914, the plaintiff 
instituted another suit against the defendant 
for mesne profits of the portions of the 
lands allotted to her for the years 
1272 and 1278. 

Objection was and is taken that her 
claim for mesne profits for these years is 
barred under Order IJ, rule 2, of the Civil 
Procedure Code, . because ib was not included 
first suit. Thatsuit was. 
virtually a suit for a share of inherited 
property and portion. Even if it could be 
regarded as merely a suit for recovery of 
immoveable property, from a person who 
wrongfully was in possession of it, the 
plaintiff’s-present suit-would not be barred 
by the rule above quoted, , because her 
claim is in respect of years subsequent to’ 
that in which the plaintiff's first suit was 
brought. é 


She might possibly have included a claim 
for mesne profits in her first suit, and 
under rule 12 of Order XX the Court 
might in its decree have made ‘provision 
for mesne profits accruing after the institution 
of the suit, but.although she may have- 
been bound according to the ruling in. 
Ma Nyein v. Ma Kon (1) to include in' 
her first suit a claim to mesne profits up 
to the date on which that suit was in- 
stituted, there is no rule which obliged 
her to include a claim for any mesne 
profits which might accrue after that date. 
According to Dubash Kater v. Faheer 
Meera (2) she was not bound in any case 
to include a claim for mesne profits in her 
first suit. The learned Judge. who decided 
that case considered that the present Code 
had altered the . law as declared in Ma: 
Nyeim v. Ma Kon (1). Without express- 
ing any definite opinion on the question I 
think his view isopen to doubt. The Bench 
not apply to the 
being for 
after the 


present case, the claim in it 
mesne profits which accrued 
institution of the first suit. 
Another objection taken to the plaintiff's: 
claim is that her agent accepted a sum 


(11 3 L. B. R. 66. 
(2) 8 Ind. Cas. 445; 3 Bur. L. T. 56. 
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of money from the ` defendant in 
satisfaction of all her claims in respect 
of the rents and profits of the properties 
received by the defendant. This question 
depends upon verbal evidences which -is not 
altogether clear: moreover, there is nothing 
to show that the plaintiff's agent was 
authorized to accept less than what was 
actually due. 

I agree with the District Judge in 
thinking that- the plaintiffs claim was not 
barred on this ground. 

The appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE OrDER No. 593 


or 1914. e 


January 31, 1916. 
Present: — Mr. Justice Holmwood and 
Mr. Justice Imam. i 
JAMIR FAKIR-—JUuDGMENT-DEBTOR— 
APPELLANT 

i versus . 

RAM LAL GHOSE CHOWDHURY— 
DECREE-HOLDER— RESPONDENT. 


Contract Act (IX of 1872), s. 'i4— Compromise decree’ 


—Stipulation to pay whole amount on default of 
payment of any instalment—Interest, excessive, provision 
for—Penalty. 

An executing Court can go behind the terms of a 
comipromise decree.  [p. 697, col. 2.] 

‘A compromise decree provided that the defendant 
do pay a less amount than originally claimed according 
to certain instalments stated therein and that in 
default of payment of any instalment the whole 
amount do become payable at once together with 
interest at the rate of 36 per cent. per annum: 

Held, that the liability to pay the whole amount 
in default of payment of any instalment was not a 
penalty but that the provision for the payment of 
interest at the rate of 36 per cent. per annum upon 
the whole amount was in the nature of penalty within 


the purview of section 74 of the Contract Act. [p. 


697, col. 2.] 

Appeal against the order of the Subor- 
dinate Judge, Khulna, dated the 20th No- 
vember 1914, reversing that of the Munsif, 
Bagerhat, dated the 30th March 1914. 

‘Babu Tarak Chandra Chakrabarty, for the 
Appellant. - 

JUDGMENT.—The question which arises 
in this appeal is whether the compromise 
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decree contained a contract involving a 
panalty within the meaning of section 7+ 
The learned Judge in: 
the Court below held that he was unable 
to go behind the terms of the decree in 
which he appears to be in error. He also 
held that there was nothing unlawful or 
in the nature of penalty in the stipulations 
of the contract which was embodied in the 
decree. 

The terms of the decree, as stated in the 
judgment, which are admitted to be con- 
tract by the appellant, are as follows: — It 
is ordered that out of the amount claimed 
and costs, a decree be passed for Rs. 400 
after deducting Rs. 502, remitted by the 
plaintiff, and that the defendant do pay the 
sum according to the instalments 
stated below. In default of payment of 
any instalment, the whole amount shall 
become payable.at once together with the 
sum remitted.” So far, in our opinion, there 
is no penalty whatever. ‘The case is pre- 
cisely an ordinary one of discount for 
prompt payment, the debt due being Rs. 908 
and Rs. 508 being remitted with 
a stipulation tbat Rs. 400 should be 
paid in eight instalments of Rs. 50 each 
without any interest, thus relieving the 
debtor of the exorbitant interest of 35 per 
cent. per annum, which was stipulated for 
in the original loan. But we find that in 
addition to this stipulation, which is one 
merely restoring the. original principal if. 
the conditions of remittance are not fulfilled, 
there is a further provision that interest 
shall be paid on tbe whole amount at the 
rate of half anna per rupee per mensem, 
that is, 96 per cent. per annum. Now this 
strictly speaking does come within the pur- 
view of section 74 of the Indian Contract 
Act, and we may say that having regard 
to the unconscionable nature of the ori- 
ginal bargain we do not think it necessary 
to assess any compensation in lieu of this 
interest which will be entirely expunged 
from the decree. But notwithstanding the 
view we take of the unconscionable nature 
of the original bargain we mus held that 
it is not within our competence to treat the 
restoration of the admitted debt to its 
original amount upon default under very 
easy terms of payment, which were given 
to the judgment-debtor in consideration of 
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this large discount, as a penalty. To do 
so would be to work injustice in many 
other eases. 

The appeal having been partially success- 
ful the appellant is entitled to his 
from the other side, who has not appeared, 
in proportion to the. amount which will have 
to be deducted from the decree. We assess 
the hearing fee at three gold mohurs. 

Appeal partly allowed. 


MADRAS HIGH COURT. 
Civit, Revision Petitions Nos, 275 ann 276 
or 1914. 
December 14, 1915. 
Present:—Mr. Justice Phillips. 
P. R, AIYANA CHARIAR AND OTHERS— 
PETITIONERS IN BOTH 


. versus 
Ix C. R. P. No. 275 ov 1914 
VATHIAR RAMANUJA AYYANGAR AND 
OTHERS—ReSPONDENTS 
In C. R. P. No. 276 or 1914 
PULIYUR NARAYANA AYYANGAR AND 

: OTRERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 32 
— Decree. granting permanent injunction — Power of 
Court to enforce obedience by punishment—- Detention 
in prison after removal of obstruction, whether lawful. 
Order XXI, rule 32, of the Code of Civil Procedure 
empowers a Court to secure the future enforcement 
of a decree granting a permanent injunction, by the 
punishment of the person disobeying the decree, 
either by imprisonment or attachment of his pro. 
perty. [p. 699, col. 1.] g 
Kochappa v. Sachi Devi, 26 M. 494, distinguished., 
Venkatachallam Chetty v. Veerappa Pillai, 29 M. 
314; Durga Das Nandi v. Dewraj Agarwala, 33 Q. 
306, 10 C. W. N. 297; 3 C. L. J. 112, followed. 

Where in spite of an injunction being passed against 
the members of a particular sect prohibiting them 
from interfering with the processions of a rival sect,the 
progress of such a procession was, on account of inter- 
ference by the first sect, delayed for three hours, after 
which it was allowed to proceed: 

Held, that the subsequent withdrawal of obstruction 
did not repair the breach of the injunction, although 


it might amount to a purging of the contempt of - 


Court, agd that the people causing the obstruction 
were liable t$ punishment. [p. 699, col. 1.] 
Petitions, under sections 115 and 151 of 
Act V of 1908 and section 15 of the Letters 
Parent, prayiug the High Court to revise the 
order of the District Court of Trichinopoly, 
in Appeal Suits Nos. 273 and 120 of 1913, 
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(Hrecution Petition No. 625 of 19'2 in 
Original Suit No. 366 of 1909, on the file of 
the Court of the District Munsif of Sri- 
rangam.) 


Mr. O. Padmanabha Aiyangar, 
Petitioners. 

Messrs. R. Shadagopachariar and J. Raja- 
gopala Aiyangar, for the Respondents. 


JUDGMENT.~—In this case a decree had 
been obtained by petitioners whereby re- 
spondents were restrained from interfering in 
certain processions of the Vadagalai com- 
munity. and it has been found by the District 
Munsif that on 15th October 1912 respond- 
ents did interfere with sucha procession 
and delayed it for three hours, after which it 
was allowed to proceed. Petitioners applied 
under Order XXI, rule 32, Civil Procedure 
Code, for an order to enforce the 
decree by the imprisonment’ of respond. 
ents. The District Munsif ordered respond- 
ents ` to execute a security bond for obe- 
dience of the injunction order, an order for 
which there is no provision in Order XXI, 
rule 22. In appeal the District Judge, 
accepting the facts as found, set aside the 
District Munsif's order as illegal-and dismiss- 


for the 


‘ed the petition.on the ground that the decree 


had been enforced when the procession was 
allowed to proceed and that the application 
to enforce it had been subsequently put in, 
i.e. after its enforcement and that the 
only Court which can punish a contempt of 
Court isthe High Court. Itis now con- 
tended for the petitioners that Order XXI, 
rule 32, empowers & Court to secure the 
future enforcement of a decree granting a 
permanent injunetion by the punishment of 
the person disobeying the decree either by 
imprisonment or by attachment of his pro- 
perty. The reported cases of this Court do 
not appear to have decided this question. 
K: chappa v. Sachi Devi (1) only decides that 
in cases of breach of a temporary injunction a 
Court other than the High Court can only 
take action on the motion of a party and not 
suo motu. In Venkatachallam Chetty v. 
Veerappa Fillai (2), however, where persons 
had entered a certain jungle in defiance of a 
decree forbidding such entry, this Court, after 
deciding the question of limitation which 


(1) 26 M. 494. 
(2) 29 M. 314, 
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was the only question raised in second appeal, 
remitted the: petition for disposal under 
section 260 of the old Code (corresponding 
to Order XXI; rule 32), thus implying that the 
Court had power to take action under that 
section. ‘Similarly in Durga Das Nandi v. 
Dewraj Agarwala :3) itis clear from the 
judgment of Mookerjee, J., (pages 312.314) 
that he was of opinion thata breach of an 
injunction could be dealt with under Order 


XXI, rule 32. 


For the respondents itis urged, that a 
decree suchas the present one cannot be 
enforced by imprisonment or attachment, and 
that imprisonment or attachment can only be 
ordered in cases, where such imprisonment or 
attachment can be continued ‘until the decree 
has been executed, and not in cases where the 
injunction  restrains persons from doing 
certain acts in perpetuity. In this case the 
decree must . necessarily be in force so long 


as there are representatives of the Tengalai 


community. surviving in Srirangam. How- 
ever, the decree has been disobeyed and peti- 
tioners have lost and ‘can never recover 
the. full decretal rights which they sought to 
enforce during a period of three hours on 15th 
October 1912. The subsequent withdrawal 
of obstruction does 
of the injunction, for it can never be re- 
paired so far as those three hours are con- 
cerned bnt may be a purging of the contempt 
of Court. The sole question for determination, 
therefore, is whether a decree can be en- 
forced by punishment and | think it can, 
for otherwise the principle that where a 
right to make an order is conferred, there is 
also conferred -a right to enforce that order, 
“would be violated. A punishment is award- 
ed not- only as a penalty for a particular 
offence, but also in order to deter the com- 
‘mission of similar offences in future. De- 
tention in prison of a person guilty ofa 
breach of an injunction not only enforces 
the decree so long as the offender is detained 
in prison, but also contributes to its enforce- 
ment in future by putting the offenders and 
others in fear that in case of a future 
breach, they will be again punished. In 
this manner, detention in prison or attach- 
ment of goods ean be said to enforce a decree 
even when & breach of the decretal injune- 


(8) 33 C, 306; 10 C. W. N. 297; 3 Q. L. J. 112, 
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tion emay occur, after such detention or 
attachment has ceased. Order X XI, rule 32, 
ean, therefore, be applied in a case like the 
present and I must hold that the District 
Judge’s order was not in accordance with 
law. Taking the view of the law that he: 
did, the District Judge did not consider the 
merits of the case, but ona perusal of the 
record it does not appear to me that there 
was such a grave breach of the injunction 
as to merit punishment at this stage of the 
proceedings. Respondents purged their con- 
tempt by the withdrawal of obstruction, 
and consequently I do not think it neces- 
sary to make any order under Order XXI, 
rule 324. The order dismissing the petitions 


^is, therefore, confirmed, and the respondents 


will pay the costs of these revision petitions, 
Petition dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 115 or 1914. 
January 5, 1916. 

Present; —Mr. Justice Chapman and 
Mr. Justice Malliek. 

Tikaii KRISHNA PROSAD SINGH — 
JUDGMENT-DEBTOR— Á PPELLANT 
versus 


Babu MATI CHAND-—DECREE HOLDER — 


RESPONDENT. 

Ewecution—Sale in execution set aside —Re-sale—Part 
of decree barred, if realizable— Limitation. 

The execation of a decree cannot be barred by 
limitation in part. [p. 709, col. 2.] 

In execution of a decree for money, only a portion 
of the decretal amount was realised by the sale of 
the judgment-debtor's properby. But on the sale 
having been subsequently set aside, the decree- 
holder applied for the re-sale of the property: 

Held, that he could by the re-sale realise not 
only the sam which was the price obtained at the sale 
which was set aside, but also the balance of his 
decree, though an application to execute it for the 
balance would have been barred by ‘limitation. [p. 
701, col. 1.] 

Riyghunandan Pershad v. Bhugoo Lal, 
distinguished. 


Appeal against the order of the Deputy 
Commissioner and Subordinate Judge of 
Hazaribagh, dated the 28th of February 1914. 

Babus Provash Chandra Mitter and Anzlendra, 
Nath Roy Chow:lhary, for the Appellant. 

Babus Dwurka Nath Chakraburtty, Bepin 
Bihary Ghosh, Karunamoy Bose and Panchanon, 
Ghose, for the Respondent, 


17 C. 268, 
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JUDGMENT.—This appeal is against an 
order, overraling an objection on the ground 
of limitation, made by a jadgment-debtor 
to the execution of a portion of a decree. 
The decree- was obtained in the Court of 
the Subordinate Judge of Benares on the 
27th November 1900 for Ra. 6,599-0-6. The 
decree was transmitted for execution to the 
Court of the Subordinate Judge of Hazaribagh. 
An application was made to the latter Court 
for the attachment and sale of a certain pro- 
perty, named Gadi Gandey, in execution of 
the decree. This application was made on 
the 19th of. May 1903. The property was 
accordingly attached and brought to sale on 
the 2ndof January 1904. It was purchased 
by the decree-holder for Rs. 2,020. The 
judgment-debtor then applied to have the 
sale set aside and, upon his application, the 
sale was set aside on the 16th February 
1906. The. decree-holder appealed to this 
Court. The order setting aside the sale was 
reversed aud the sale confirmed on.the 18th 
May 1905. The judgment-debtor thereupon 
‘appealed t> the Privy Couneil and, on the 
6th March 1913, their Lordships of the 
Privy Council reversed the judgment of this 
Court and set aside the sale. Upon the 
sale being set aside, the decree-holàer had 
the right to apply to the Srbordinate Judge 
of Hazaribagh for re-sale of the property. 
He accordingly applied on the 1st December 
1913 that the property, namely, the estate 
Gadi Gandey, which had been already at- 
tached and sold in the execution proceedings 
commenced by the decree-holder i May 
1903, should be re-sold. To this application 
the judgment-debtor objected that the decree- 
holder was not entitled to'realise more than 
-the sum of' Rs. 2,020, which was the price 
obtained at the sale which was set aside 
by the Privy Council. The contention was 
that having realised that sum by the 
gale in January 1904 there had been no- 
thing to prevent the decree-holder from pro- 
ceeding to realize the balance ‘of his decree, 
and that the subsequent proceedinga leadiug 
io the setting aside of the sale did not in 
any way prevent the decree-holder from rea- 
lising the said balance, and that more than 
three years having expired his right to 
realise the balanee was burred by limitation. 
We note that the judgment-debtor conceded 
that the property might be re-sold if, on 
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taking an account upon the basis that only 
Rs. 2,020 was due t» the decree-holler, and 
after giving credit to the judgmant-debtor 
for any sum dueto him, it was foarl that 
any balance was dae t» the decree-holder. 

The judgment-debtor, therefore, admitted 
that the application of th» dezree-holder, that 
the property might ba ra-sold, was an ap- 
plication for the revival of the previous pro- 
ceeding. We have, therefore, not to consider 
that point. What we have to consider is 
whether, having regard to the fact that it 
was open to the <decree-holder to proceed 
to execute bis decree for the  bilanes of 
the money dne to him after  realising 
Rs. 2,022 by the sale of the 2n1 January 1904,. 
he is now, the period of limitation having 
expired, debarred from realising the whole 
of the decretal amount including the balance. 
The learned Subordinate Judge overruled 
the objection of the judgmen:-debtor holding 
that assuming, as was probable, that the 
decree-holder was satisfied with the property 
that he had purchased at the sale in exe- 
cation, there was no reason in equity why 
the decree-holder should not now, that the 
sale had been set aside, realize the whole of 
the amount of his decrea. The judgment- 
debtor appeals to this Court. 

We can find no authority for saying that 
the execution of the decree can be barred 
by limitation ia part. The learned Vakil 
for the appellant has relied upon the case 
of Raghunandan Pershad v. Bhugoo Lal (1) 
in support of his contention; but in that 
case, ib was not held that the execution of a 
portion only of the decree was barred. 
What was held was this that, upon the 
facts of that case, the application for exe- 
cution, under consideration was a fresh ap- 
plication and not a continuation of the pre- 
vious application for execution, and was en- 
tirely barred for that reason. In the pre- 
sent case, ib was conceded by the form of 
the objection made by the judgment-debtor 
that the application was, in fact, a conti- 
nuation of the previous application. In the 
case referred t» an entire property had - 
been attached and subsequently, as the re- 
sult of a separate suit, 2/3rd of the property 
was released from attachment. The decree- 
holder thereupon applied for the attachment : 


(1) 17 C. 268, 
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of the remaining jrd and it was held that 
the application for the attachment of the 
remaining $rd was not a continuation of 
the previous application for- the attachment 
of the entire property. In the present case 
there can be no doubt that the 
application that the property might be 
re-sold was not a fresh application. It 
was an application in continuation or for 
the revival of the previous application for 
the sale of the identical property. We are 
satisfied that the objection of the judgment- 
debtor has been properly overruled. The 
appeal is accordingly dismissed with costs. 
We assess the hearing fee at three gold 
mohurs. : 


Appeal dismissed. . 


CALCUTTA HIGH COURT. 
LETTERS Parent APPEAL No. 48 or 1914. 
June 4; 1915. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice N. R. Chatterjea, 
MUHAMMAD BUKTH MAJUMDAR— 
DEFENDANT No. I—APPELLANT 
vérsus 
Dewan AJMON RAJA AND ANOTHER— 
.PrAiNTIFFS— RESPONDENTS. 

Mussalman Wakf Validating Act (VI of 1918, s. 3, 
operation of—Retrospective effect—Previous decision 
in another capacity, if conclusive in subsequent suit 
~—Res judicata. 

The operation of the Mussalman Wakf Validating 
Act of 1913 is not retrospective. [p. 702, col. 2.) 

A previous adjudication of a High Court as to 
the invalidity of a wakf between the same parties 
but suing in an another capacity is conclusive, though 
not on the ground of ves judicata, in a subsequent 
suit respecting the same property, und is not affected 
by the provisions of the Mussalman Wakf Validating 
Act subsequently passed. [p. 702, cols. 1 & 2.] 

Letters Patent appeal from the following 
judgment of Mr. Justice Teunon, dated the 
oth January, 1914. ? 

In the case out of which this appeal arises, 
the plaintiffs as heirs to one Johura Khatun 
claimed a certain share in certain lands 
originally the property of Johura Khatun’s 
father. : i 
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The defenze was that by a deed, dated 31st 
December 1869, the father of Johura Khatur, 
and father-in-law of Defendant No. l, one 
Dewan Nasrat Raja Saheb, had made the 
properties wakf,andthat by an ekrarnama, dated 
l?th Jyaistha 1307, Johura Khatun had 
acknowledged the validity of the: wakf and of 
a solenama or compromise made between 
the defendant ‘No. 1 and his mother-in-law 
in a certain suiton the 7th Baisakh 1306, 
and by so doing and by accepting from the 
defendant the allowance mentioned in the 
wakfnama, Johura Khatun and her heirs 
are estopped from questioning its valid- 
ity. ' 

The plaintiff put the defendant to proof 
of his statements and further asserted that 
in Suit No. 425 of 1901, the alleged wakfnama 
had been held by the Court to be invalid 
and that the question was, therefore, res 
fudicata, 

Plaintiff's suit having been decreed in both 
Courts below, defendant No. 1 now 
appeals. 

His contentions before me ate—(1) that 
the validity of the wakf is not in fact res 
judicata as between the parties to the present 
suit, (2) that the wakf should have been 
held to be a valid wakf, and (8) that he 
should have been given a further opportunity 
of producing evidence, that -is to say, of 
examining himself in supportiof the alleged 
solenama and ekrarnama. 

It is admitted that in Suit No. 495 of 
1901, the wakf was held to be invalid, but 
in that case plaintiff sued as a creditor or 
representative of the wife of the original 
owner, while he is now suing as an heir of ihe 
daughter. Ifthe decision had been in favour 
of the validity of the wakf, a fresh suit would 
have been open to the daughter and her heirs 
&nd it cannot, therefore, be contended that in 
the present suit it was not open to the 
defendant to re-agitate the question. . 

But in fact no evidence of the mention of ` 
the alleged wakfnama has been given and 
ihe document itself has been removed from 
the récord by the applicant, and is mt ^ pro- 
duced at the hearing of this appeal. It is, 
therefore, impossible for me to say that i: 
has been proved or is valid. 


With regard to the 3rd and last contention, 
it may be observed that on the 20th 
September 1910, the suit was peremptorily 
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fixed for final hearing on 7th November or 9th 
November. Thedefendant-appellant applied 
for a further adjcurnment and for his ex- 
amination on commission, and filed with the 
applicationa certificate from an Indian medical 
practitioner, dated 3rd October, to the 
effect that he had been treating the de- 
fendant for “chronic rheumatic affections," 
Now from the order-sheet it appears that 
on the 22nd August, a prior application 
by the defendant for his examination 
on commission had been opposed by the 
plaintiff, and was very properly rejected. 
Under the circumstances, | cannot hold that 
the second application not made before the 
5th November, though supported by a 
certificate dated 31st October, was impro- 
perly rejected by the Courts below. 

In the result this appeal fails and is dis- 
missed with costs." 

Babus Sib Chandra Palit and Birendra 
Chandra Das, for the Appellant. 

JUDGMENT. 

Jenxins, C. J. (May 3, 1915). This 
is an appeal from a judgment of Mr. 
Justice Teunon, by whom it has been 
held that the lower Courts have erroneonsly 
regarded certain judgments and decrees as 
constituting res judicata. At the same 
time he felt that he must-affirm the 
decree of the lower Appellate Court, on 
the ground thàt'the wakfnama to which 
the decree related, was not before him 
and that he had no means to form an 
opinionas to whether or not it was a void 
and invalid wakf as the Court had decided 
in a previous litigation. 

We are in the same predicament. But 
there is another aspect of the case by which 
we are influenced and itis this. From the 
judgment of the Munsif, it appears that 
the validity or invalidity of the wakf was 
a matter that came before the High Court 
_and was a subject of adjudication in the 

High Court. We have been told in the 
course of the argument that the invalidity 
of the wakf was affirmed on legal grounds. 
The result then is that there is an adjudication 
by the High Court on the invalidity of 
the wakf which is based on legal grounds, 
and ordinarily we should feel bound, not 
on the principle of res judicata but out 
of the deference which is due toa previous 
decision of the High Court, to follow that 
authority. Before finally deciding the case 
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on that ground, we give the appellant 
before us an opportunity of producing the 
judgment of the High Court before us 
within a month from this date. If he 
fails to do so, this appeal will stand 
dismissed, but without any order as to 
costs. 
FINAL JUDGMENT. 

JENKINS, C, J.— We mast affirm the judg- 
ment of Mr. Justice Teunon, though possibly 
not precisely on the ground which commend- 
ed itself to him. 

We are of opinion that the former ad- 
judication as to the invalidity of the wakf is, 
in the peculiar circumstances of this case, 
conclusive for the purpose of-the present 
litigation. 

We have, however, been invited to take a 
different view of the matter out of deference 
to the Mussalman Wakf Validating Act of 
1913. It has been contended that the 
remedial operation of that Act relates to 
the past as wellas to the present and future 
and that it was intended to be a declaration 
that the Privy Council pronouncement as 
to the law of wakf was erroneous. I do not 
wish to express any opinion as to the 
limits of the Indian Legislature’s powers. 
But I am doubtful whether the Governor- 
General in Council would make a legislative 
pronouncement that the repeated decisions cf 
the Privy Council were erroneous, though 
from its knowledge of the requirements of 
the country the Legislature may think that 
in future the law should be otherwise ad- 
ministered. That I think is what has 
happened in this case. The preamble 
may perhaps give some colour to the 
argument that the operation of the Act is 
retrospective as well as prospective. On 
the other hand the title of the Act seems, 
if anything, to bave an opposite tendency. 
But both are of ambiguous value. At the 
same time the terms of section 3 clearly point 
to futurity. And this, I think, is most 
likely to have been in accordance with 
the intention of the Legislature on general 
consideration as also on the particular 
confiderations to which I have  alludea. 
This is my view of the Act and I hold on 
the spezial circumstances of this case that 
the previous conclusive decision on which 
the respondent is entitled to rely bas ‘not 
been affected by the provi-ions of the «Act. 
1 have the satisfaction of knowing that this 
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is’ in . accordance with the view of Mr. 
Justice Chaudhuri [Ratrimunissa Bibi v. 
Shaikh Manik Jan (1)], which gives me 
greater contidence inthe probability of this 
being the true view of the intention of the 
Legislature. 

The result is that the appeal is dismissed. 
As there is no appearance on the part of the 
respondent, we dismiss the appeal without 
costs. 


N. R. Cuatterssa, J. —I agree. l 


Appeal dismissed. 
(1) 27 Ind. Cas. 96; 19 C. W. N. 76. 


MADRAS HIGH COURT. 
Seconp Civiu APPEAL No. 196 or 1915. 
December 15, 1915. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 
Tut MAHARAJA or BOBBILI-—PLAINTIFF 
US —APPELLANT . 
versus 
RANKU APPALA NAIDU-—DEFENDANT — 


RESPONDENT. | : 

Evidence Act (I of 1872), s. 92—Contract to pa: 
rent at fixed rate—Oral evidence, whether admissible 
to prove variation of contract—Payment for long time 
of smaller sum,- whether entitles tenant to pay that 
vate always—Agreement to accept lower rate for 
particulary period, effect of. i 

Where the rent payable by a tenant is fixed by 
a muchilika properly executed, it is not open to 
the tenant to let in oral evidence to prove that the 
contract has been varied. 

Payment fora long time of a smaller rent than 
that agreed upon does not give the tenant a right 
for all time to come, to: compel the landlord to 
receive only that rent. 

A communication from the landlord to the tenant 
to the effect that the reduction hitherto made in 
the rent will not be granted after the date of that 
letter is a mere agreement to discharge the tenant 
from liability to pay the contract rate for a particular 
period and to accept in lieu thereof a smaller sum. 
No consideration is necessary for this remission; and 
it does not offend against section 92 of the 
Evidence Act. 

Kattika Brpananuna v. Kattika Kristnamma, 30 M. 
281; 17 M. L.'J. 30, followed. 


Second appeal against the decree of the 

District Court of Vizagapatam, in Appeal 

: Suit No. 49 of 1914, preferred against that of 

the Honorary Deputy Collector of Vizagapa- 
tam, in Original Suit No. 246 of 1913. ` 
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The Hon’ble Mr. B. N. Sarma, for the 
Appellant. 

Mr. V. Ramesam, for the Respondent. 

JUDGMENT.—The claim is for rent for 
three Faslis ending with the 30th June 1912, 
The muchilika, Exhibit A, fixestherent payable 
by the defendant, and it is not open to him 
to letinoral evidence to prove that the 
contract has been varied. The lower Courts 
are, therefore, wrong in holding that by the 
long payment of a smaller rent, the defend- 
ant has acquired a right forall time to 
come, to compel the plaintiff to receive only 
that rent. . 

Mr. Ramesam has, however, drawn our 
attention to Exhibit VI, which is a com. 
munication io his client from the zamin 
official in which it is stated that the reduc. 
tion hitherto made in the rent will not be 
granted after the date of that letter, namely, 
April 1913. We regard this letter as 
agreeing to discharge the defendant from 
liability to pay the contract rate for a 
particular period and to accept in lien thereof 
a smaller sum. No consideration is necessary 
for this remission and as pointed ont in 
Kattika Bapanamma v. Katttka Kristnamma 
(1), this plea will not offend against section 
92 of the Indian Evidence Act. The result 
is that the plaintiff is entitled lo rent at the 
rate at which he has been receiving it till the 
end of Fasli 1321. As the plaintiff has been 
given a devree for the rent paid ag usual 
by the Courts below, this second appeal 
fails and is dismissed. Each party will 
bear his.own costs. 

Appeal dismissed, 


(1) 30 M. 231; 17-M. L. J. 30. 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DECREE No. 3436 
or 1913. 

January 19, 1916. 
Present:—Mr. Justice D. Chattertee and 
Mr. Justice Beachcroft, 
`: SADULLA MRIDHA AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETBUS 
JOYNABUNNESSA BIBI AND otuurs— 


PLAINTIPFS— RESPONDENTS. 
Landlord and tenant=Tenants, unrecorded, ij 
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represented by recorded ienants—Rent, suit for, against 
recorded tenant, effect of, on unrecorded tenants— 
Symbolical possession, when affects persons not parties 
to suit or execution proceedings—Suit for possession 
by execution purchaser of holding — Limitation. 

Three brothers, defendants Nos. J, 2 and 3, inherited 
a non-transferable occupancy holding jointly and 

- gold a portion of it to defendants Nos. 12 and 13 and 

settled a sub-tenant, defendant No. 6, on another por- 
tion. But the name of defendant No. 7 alone was record- 
ed inthe sherista of the landlord, who in execution 
of a decree obtained in a suit for rent against defend- 
ant No.1 alone purchased the holding himself and 
settled with the plaintiff. The latter within 12 years 
from the date of symbolical possession, but more than 
12 years from the date of ihe execution-sale, insti- 
‘tuted a suit against all the defendants for possession 
of the holding: . . 

Held, that the suit was not barred as against 
defendants Nos. 2 and 3, for they having elected to 
‘be represented in their relations to the landiord by 
their brother, defendant No.1, were parties to the 
suit in the name of their brother and could not be 
heard to say that they were strangers to the suit 
and that, therefore, against them the symbolical 
possession gave start to a fresh period of limitation; 
Lp. 705, col. 2.5 

that as defendants Nos. 6, 12 and 13 were 
strangers to the suit, the delivery of symbolical 
possession did not affect their possession, and that 
the suit as against them was barred: by limitation; 
[p. 708, col. 1.7 i 

that defendants Nos 12 and J3 being unre- 
cognised purchasers of a portion of the holding, 
were bound by the result of the rent suit and were 
liable to be turned out by a separate suit brought 
for the purpose within 12 years from the date of the 
execution sale. [p. 706, col. 1.] 
t Mir Waziruddin v. Lala Deoki Nandan, 6 C. L. 
J. 472, explained and applied. E 

Appeal against the decree of the Subordi- 
nate Judge, Mymensingh, dated the 8th 
July 19183, confirming that of the Munsif, 


Jamalpore, dated the 23rd May. 1912. 


FACTS.—The plaintiffs instituted the suit 
for the possession of an occupancy holding 
which was not transferable without the con- 
gent of the landlord. The allegations in 
the plaint were that this holding was in- 
herited by Golam Mridha, defendant No. J, 
and his two brothers, who jointly sold por- 
tions of the bolding to defendants Nos. 12 
and 13 and settled under-razyats upon other 
portions. The landlord brought a rent-suit 
against Golam Mridha alone and in exe- 
cution of the rent-decree put up the holding 
to sale and purchased it himself. He then 
settled the holding with the plaintiffs. More 
than 1? years after the date of the execution 
sale, but within 12 years from the date of 
the writ of delivery of possession, the plaint- 
iffs’ suit was brought. The defence inter 
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alia was that the suit was barred against 
all the defendants except Golam  Mridha. 
The suit was decreed by the Munsif and 
the decree was confirmed by the ^Subordi- 
nate Judge in appeal; thereupon the de- 
fendants preferred a second appeal to the 
High Court. 

Mr. A. K. Fazlul Haq, for the Appellants. 
—]n execution of the rent-decree, actual 
delivery of possession did not take place, 
only symbolical possession was taken; this 
symbolical possession could not affect the 
pcssession of any cne of the defendants, ex- 
cept Golam Mridha against whom alone 
the rent suit was brought and who alone was 
a party to the execution proceedings. The 
brothers of Golam Mridha as well as the 
other defendants were strangers to the suit, 
they were in pcssession before tbe suit 
and their possession was not in any way 
disturbed by the symbolical possession. So 
as against them, the symbolical possession 
did not give a fresh start to limitation. 
Referred to Mir Waziruddw v. Lala Deokd 
Nandan(1), Hari Mohan Shaha v. Baburale(2). 
the Full Bench decision reported as'Mahadev 
Sakharam Parkar v. Janu Nami Hatley (3) 
and Narain Das v. Lalta Prasad (4). 

There were sub-tenants upon the land in 
suit, they could not be turned out by the 
plaintiffs in this suit. These sub-tenanoies 
did not fall to the ground by the mere 
sale of the holding.in execution of the rent- 
decree. Again, the deferdanis Ncs. 12 and 
13 have been in possession for more than 
12 years after the sale, and they have 
acquired a right by adverse possession as 
against the plaintiffs. 

Babu Debendra Nath Mandal, for the Res- 
pondents.— The defendants Nos 2 and 3 were 
not strangers to the suit. They were repre- 
sented by defendant No. 1, Golam Mridha, 
in the landlord’s sherista. These defendants 
had ro dealings with the landlord and they 
held cut defendant No. 1 as their represen- 
‘tative in connection with the holding in their 
dealings with the landlord. The decree 
against the defendant No. l will be birding 
against them. It was their duty to have 
their names registered in the Jandlord’s 


sherista. 
(1) 6 C. L. J. 472. ` ` 
(2) 24 C. 716. 


(3) 14 Ind. Cas. 447; 14 Dom. L. R. 115; 36 B. 373, 
(4) 21-A. 269; A. W. N. (1599) 56. 
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As regards the’ other ° defendants, they 
were not recognised by the landlord and 
the lindlord was not bound to bring and 


could not bring any suit for rent against 
them. 


The suit for rent might be regarded as a 
suit against the holding as represented by 
ihe'defendant No. 1, who alone was the 


recorded tenant in the landlord’s shertstt. ` 


So all the defendants were bound by the 
result of the suit and the execution pro- 
ceedings. 


Mu. "A.K. Fazlul Hag, in reply.—Merely 
because the name of defendant No. 1 was 
recorded and the names of the defendants 
Nos. 2 and 3. were not recorded, does not 


prove that the latter were represented by 
the former. 


` The deféndante Nos. 2 and 3 lived Separate 
from defendant No. l and were in separate 
possession of portions of the holding. 


JUDGMENT. - 

` D. CHATTERJEE, J.—An occupancy holding 
not transferable by the custom of the locality 
was inherited by three brothers, defendants 
Nos. 1, 2 and 3. They jointly sold a portion 
of the jote to defendants Nos. 12 and 13 
and established sub-ryots of whom défend- 
ant No.6 isone. The name of defendant 
No. 1. alone, however, was recorded in the 
shertsta of the landlord, who brought suits 
against defendant No. 1 alone. and obtained 
decrees some of which 
all the brothers, while in execution cf the 
last of such decrees he sold. the jote and 
purchased it -himself and. after obtaining 
delivery in execution settled the jote with 
the plaintiff, who brings this suit fcr 
possession. The Courts below have decreed 
the suit and hence this appeal by defendants 
Nos. 2, 3, 6,12 and 18, principally on the 
ground that as against them the suit should 
have been held as barred by limitation in 
that the landlord had obtained only 
symbolical 
avail against them 
parties to the suit. 

It has been found that defendants Nos. 2 
and 3. were represented by defendant No. 1 
so far as the landlord was concerned. It has 
also been found that the suit was within 
time from the date of the symbolical posses- 


ere a 45 ig 


as they were no 


were satisfied by ` 


possession which was of no. 


haye placed 
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sion. "The appellants contend that they are 
strangers to the suit and arenot bound by 
this symbolical possession and as they have 
been in possession for more than twelve 
years, the snit is barred by limitation as 
against them and their possession cannot 
be interfered with. Reliance is placed in 
support of this contention on the case of 
Mir Wazir-ud-din v. Lala Deokinandan (1). 
It was held in this case that symbolical 
possession does not in any way affect the 
possession of, or give start to a fresh period of 
limitation against, persons who are not 
parties to the suitor execution proceedings, 
notwithstanding that such persons may be 
bound by: the result of ihe -litigation 
terminating in the 'deliyery of formal 
possession. The ratio decidendi in this case 
and the cases therein relied on was that 
tke person who isa party tothe proceeding 
m-st be considered as having been present 
at the delivery. Another reason relied on 
by the learned Judges in this case was that 
under-leases and encumbrances are not avoided 
irso facto by the sále but must be 
cot rid of bya further suit or proceeding. 
Now let us see how these principles apply to 
the present case. 

Defendants Nos. 2 and 3 are the unregis- 
tered co-sharers of the registered tenant, 
defendant No.1. The Courts below have held 
that they elected to be represented in.their 
relations to the landlord by their brother, 
defendant No. 1. This is equivalent to 
saying that defendant No.1 stood in the 
place of all the brothers including himself 
in the rent suit and allfurther proceedings 
including the deliyery of possession. Their 
interest would cease ipso facto by the sale 
and no further suit or proceeding would be 
required to get rid of them. They are 
neither encumbrancers nor under-lessees. They 
are to my mind parties in the name of their 
elder brother and cannot be heard to 
say that they are strangers. It is true 
that they plead “a separation from their 
brother and separate possession on their 
own behalf, but they allowed theig elder 
brother to represent them in all matters 
connected with -their landlord in relation 
to the lease-hold property. It would, I think, 
be unjust to allow them to resile from the 
position in which by their conduct they 
themselyes apart, of course, 
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from any question of frand or collusion 
which has not been raised in this case. 

Then comes the case of defendant No. 6. 
Paragraph'5 of the plaint states that defendant 
No. 6 has his house on dag No. 11 and para- 
graph 6 that he is not a bona fide tenant but 
8 trespasser. This defendant did not appear 

‘in the. first Court, but the plaintiff gave 


no evidence to prove that he was not a. 


bona fide tenant tut a trespasser who had 
been falsely set up as a tenant. On the 
other hand the plaint admits that he has 
his house on one of the plots and that he 
set up a sub-tenancy. I think, therefore, he 
must be taken as an under-tenant who 
ean plead his .possession as a stranger to 
the suit. The case of Mir Wazir-ud-din v. 
Lala Deokinandan (1), therefore, comes to 
his rescue and the plaintifi’s suit to turn him 
out is barred. 

As regards defendants Nos. 12 and 13 
they are purchasers of portions of the hold- 
ing long before the suit. The landlord did 
not recognise them aud was not bound to 
recognise them: he‘ was entitled to treat 
them as trespassers and has treated them 
"as such in the plaint. They are, therefore, 
admittedly strangers and although they 
would be bound by the result of the suit and 
liable to be turned out, that must be by a 
separate suit within 12 years from at least 
the sale when the title of the purchaser 
began .and when at least he -would be 
entitled to evict any trespasser. The suit 
was filed just intime from the date of the 
writ of delivery of possession and, therefore, 
beyond J2 years from the sale and the suit 
is, therefore, barred against defendants 
Nos. 12 aud 18 and the plaintiff cannot 
turn them out. . ; 

The appeal of defendants Nos. 2 and 3 
must, therefore, be dismissed and the appeal 
of defendants Nos. 6, 12 and 13 decreed 
with costs: as all the appellants appeared by 
one vakalatnamah, defendants Nos. 6, 12 
and 13 will get 3/5ths of the hearing fee 
and defendants Nos. 2 and 3 will pay 2/5ths of 
the hearing fee to the respondents. | 


Beaoucrort, J.—I agree. 
Appeal partly allowed. 
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MADRAS HIGH COURT. 
Seconp Crvin, Apeeats Nos. 1699, 1700 AND 
1701 or 1913. : 
December 8, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kr. 
In S. A. No 1699 or 1913 
TALAGAPU TAVUDÜ-—DkFENDANT— 
APPELLANT 
: In S. A. No. 1700 or 1913 
VAKALAPURI KANNIAH-—DzerENDANT— 
APPELLANT 
` Ix S. A. No. 1701 or 1913 
PONDARI PEDDA EASWARUDU— 
DEFENDANT — ÁPPELLANT 
versus 
Tur ZAMINDAR or TARLA—PrAINTIFF — 


RESPONDENT IN ALL. 

Madras Estates Land Act (I df 1008), ss. 74, 76— 
Nature “of  proceedings—Finding of Collector as 
to payment of rent, whether has effect of 
decree —Subsequent suit for determination of rent, 
whether barred —Res judicata. i 

The proceedings under sections 74 and 75 of the 
Madras Estates Land Act are more or less of a 
summary character. There is nothing in section 75 to 
show that the finding of the Collector on the question, 
was payable by division or 
appraisoment, would have the effect of a decree and’ 
operate as ves judicata so as to bar a subs>quent suit. 
for the determination of that question. [p. 707, col. 1.] 


Second appeals against the decrees of the. 
District Court of Ganjam, in Appeal Suits 
Nos. 470, 471 and 472 of 1912, respectively,. 
preferred against those of the Court 
of the Divisional Officer of Chicacole, in: 


‘Summary Suits Nos. 1203, 1204 and 1.05 


of 1911, respectively. 

Mr. P. Nagabhushanam, for the Appellants.. 

The Hon'ble Mr. B. N. Surma, for the. 
Respondent. A . 
JUDGMENT. 

In S. A. No. 1699 oF 1913. 

The really important question in this 
appeal is whether the-order of the Deputy 
Collector in Civil Miscellaneous, Petition 
No. 38 of 1909 operated as res judicata 
on the question whether rent was payable in 
kind or incash. That order was passed 
on an application made to the Deputy 
Collector under section 74 0f the Madras 
Estates Land Act; 
for appraisement, division or determination 
of the crops where rent is taken by such 
means, "The Revenue Inspector was appoint^: 
éd‘as provided under section 74 to make 
an "award, An objection: was taken ay 


that is,an application: ` 


- to show that 
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behalf of the tenants before the Collector 
that the rent was not payable by division 
or appraisement. The Collector went into 
. the matter and upheld that objection. 


It is contended before us that that 
finding of the Collector operated as res 
“judicata and bars the present suit. We 
think the learned District Judge is right 
in holding that it has no such effect. 
Under section 75 of the Act what the 
oflicer deputed by the Collector could do 
was to make an award embodying the 
result of his enquiry on the question of 
division or appraisement of the crops. That 
is to say, his award should consist of a 
finding as to how much of the crops was 
payable to the landlord as rent or how 
much money he was entitled to upon his 
share of the crops by appraisement of such 
crops. If the Qollector found that rent 
was payable by division or appraisement 
of the crops it was open to him to confirm 
or modify the award, as it ought to be 
done. Then the award so confirmed or 
modified wonld, as provided in section 75, 
have the effect of a decree for arrears of 
_rent, There is nothing in the section 73 
if the Collector found on 
objection made by the tenants that the 
rent was not payable by division or 
appraisement, that finding would have the 
effect of a decree and we can well under- 
stand that the Legislature did not intend 
to make any such provision. The proceed- 
ings under sections 74 and 75 are more or 
less of a summary character. No” appeal 
is provided. It would be difficult to conceive 
that when the Legislature in this very Act 


has laid down a procedure for the 
institution of a regular suit before the 
Revenue Officer for determining the 


question of rent, it should have, in sections 74 
“and 75 of the Act, provided another and 
more summary remedy for a determination 
of the same question. If a suit is filed, 
a regular appeal is allowed. But there 
would be no such appeal, though the 
subject-matter of the decision would be 
the same, in matters coming under sections 74 
and 75 of the Act. Section 75 does not 
say anywhere that the finding of the 
Collector that rent was payable in cash, 
not in kind, would haye the effect of a 
decree, 
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It has also ‘been argued before us that 
the Deputy. Collector ought to have granted 
an adjournment to enable certain witnesses 


of the defendant to attend Court, because 


summonses were taken out and that they 
did not attend as cholera was prevailing in 
the place. The Divisional Officer did 
consider the question and held that, as a 
matter of fact, the defendant: had sufficient 
opportunity to produce- his witnesses and 
there was no ground shown for granting 
further adjournment. The 
will be dismissed with costs. 


Second Appeals Nos. 1700 and 1701 follow 
our judgment in Second Appeal No. 1699 
of 1913, for the reasons mentioned therein 
and will be dismissed but without costs. 


Appeals dismissed. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 834 
. or 1914. 
January 14, 1916. 

"Present: —Mv. Justice N. R. Chatterjea and 
- Mr. Justice Newbould. 
IMAM ALI PATWARI—PLALTIFF — 
APPELLANT 
versus 


Srimati ARFATUNNESSA AND ANOTHER — 


f DEFENDANTS — RESPONDENTS. : 

Muhammadan Law—Divorce—Kabinnama, condition 
in, that wife could divorce husband if he does not reside 
in her father's house, legality of —Restitution of conjugal 
rights, claim for, by husband having other wives, main- 
tainability. 

The condition in a kabinnama that the husband 
should live with the wife in her father's dwelling 
house and on the breach of this condition she would 
be entitled to divorce him is void under the 
Muhammadan Law.  [p. 708, col. 1.] 

Where in an appeal against tho dismissal of a 
suit by the plaintiff for restitution of conjugal 
rights, on the grounds that the plaintiff had not paid 
the prompt dower and that the defendant (the wife) 
could not be compelled to live in the plaintiff's 
house with the other co-wives, it was represented 
to the Appellate Court that the plaintiff had deposit- 
ed the amount of the prompt dower in the lower 
Court and that he had set apart a separate hut 
within his compound for the residence of the 
defendant: 


second appeal: 


$9 
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- “Held; that. under the: cireumstances there was no 
reason ‘why the plaintiff should not be given a decree 
for restitution of conjugal rights. Lp. 708, col. 2.] 

Appeal against the decree of the District 
Judge, Noakhali, dated the 3rd January 
1014, reversing that of the Munsif, Lakshmi- 
pur, dated the 24th of January 1913. 

` Babu Romesh Chandra Sen, for the Appel- 
lant. © 

Babu Gunada Charan Sen, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out of a 
suit for restitution of conjugal rights brought 
by the plaintiff, vhois a Muhammadan, against 
his wife. 

The defence was that at the time of the 
marriage 16 was agreed by a kabinnama that 


the husband would reside with the wife in: 


her parent’s house and that in case he did 
not act according to the agreement, she 
would have the power to divorce him. Now, 
the condition’ in the kabinnama that the 
husband should live with the wife in her 
father’s dwelling house and if he broke this 
condition she would be entitled to divorce 
him,is void under the Muhammadan Law. It 
was so held by this Court in the suit brought 
by the respondent against the appellant for 
a declaration that a divorce made by her 
was valid, and for recovery of the dower 
money. [See the case of Imam Ali Patwari 
v. Arfalunnessa (1).] Itis contended that 
that case merely decided that the condition 
as to divorce is illegal; but that decision 
was based upon the ground that the condi- 
tion. that the wife shall be at liberty to live 
with lier. parents is void. We may also 
refer to-Macnaghten's Principles and Prece- 
dents .of Muhammadan Law, in which it is 
laid down that “according to the Muham. 
madan Law such anagreement is illegal-and, 
therefore, it is not incumbent on the husband 
to: abide by it, and he has full power to carry 
his wife to his own house provided he 
shall have paid the amount of her dower, 
but i in-the event of his not having done 
so, " sie is at liberty to object „until the 
amount paid.” 
Anglo- Mohamadi Law, section 56, the law 
is stated thus :—“A condition that the wife 
shall, though adult, be at liberty to live in 


(1) 21 Ind. Cas. 87; 18 C. W, N. 693, 
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the house of her parents, is void, and the 
husband is entitled notwithstanding it to 
insist on the wife residing with him in his 
own house, provided he has paid the dower; 
or the prompt portion of it". That being 
the law the defendant is bound to reside 
with her husband. 4 


The learned District Judge, however, has 
dismissed the suit on two grounds, the first 
being that the plaintiff has not paid the 
prompt dower, and secondly that the defend- 
ant cannot be compelled to live inthe same 
house with the other co-wives. 

$ is represented to us on behalf of the 
appellant that he has already deposited 
the amount of the prompt dower in the 
Court in which execution of the decree 
(obtained by the defendant) was pending; and 
it is also stated that he has set aparta 
separate hut within his «compound for the 
residence of the defendant. Under‘ these’ 
circumstances, we do not see any reason why 
the plaintiff should not be given a decree for 
restitution of conjugal rights. 

It is next contended on behalf of ‘the de- 
fendant that although according. to Muham- 
madan Lawthe wife may be bound to reside 
in her husband’s house, the Court may, on a 
proper case being made out, select a proper 
place of residence for the wife other than 
her husband’s house. We are pressed to- 
exercise our discretion in the matter of- 
residence of the defendant and to direct 
that she be allowed to reside in her father's 
house and not in the house of her husband 
where hé is living with his two other wives.: 
It appears, however, that before the in:titu- 
tion of this suit she had for some time’ 
lived with her husband, the plaintiff, in his 
house with another co-wife without any 
objection. The plaintiff, we are informed; 
is her third husband; and having regard to: 
the fact that she did once reside with her 
husband in his house with another co-wife, 
we are unableto hold that the plaintiff's house: 
place of residence 
for her. . 

The decree of the lower Appellate Court 
is, therefore, set aside and a decrée is passed 
against defendant No. 1 for restitution of 
conjugal rights. Before, however, the plaint- 
iff is allowed to execute the decree he must 
satisfy the Court of first instance that he 
has paid the amount of the prompt dower: 
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into Court, and that he has also set apart 
& suitable house for separate residence of 
defendant within the compound of the plaint- 
iffs own house. 


We order that each party must bear its" 


own ‘costs in all the Court. 


Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civit Appean No. 75 or 1914. 

‘December 22, 1915.- 

“Present: —Myr.. Justice Seshagiri Aiyar and, 
Mr. Justice Phillips, 

BAVA'S-w ire, BEVI UMMA— DEFENDANT 
No. 1— APPRULANT ; 

versus. 


“THEKKINIYEDATH ALLATH SHAMU: 


MENON AND- AKOTHER— PrAINTIEFS— 


RESPCNDENTS. 

Lease— Contract for one year—Tenant holding over— 
Contract, tacit renovation of—Tenant, if trespasser— 
Tenancy, determination of. 
` If there is a lease for a year and by consent of 
both parties the tenant continues in possession 
afterwards, the law implies & tacit renovation of 
the contract. They are supposed to have renewed 
the old agreement which was to hold for a year. [p. 
70, col, 2.] 

Dixon v. Bradfordand District Rétlway Servants’ 
Coal Supply Co. Ltd., (1904) 1 K. B. 444; 78 L.J. K. B. 
136; 90 L. 'P. 122; 20 T. L. R. 1£9; Lewis v. Baker, 
(1906) 2 K. B. 599; 75 D.-J. K. B. 848; 59 L. T. 10; 22 
T. L. R. 680; 54 W. R..146; Dougal v. McCarthy, 
11893) Y-Q. B.-788; 62 L. J. Q. B. 462; 4 m. 402; 68 
L. 1.699; 41 W.R. 484; 57 J.P. 597; Right v. Darby, I 
Term. Rep. 169;.1 R. R. 169; 99 E. R. 1029, followed. 

Where, therefore, a contract of lease is for one 
year certain and provides for payment of rent 
annually and for its termination on demand without 
specifying any particular date for making such 
demand, the tenant holding over is nota mere tres- 
passer but a tenant from year to year whose tenancy 
must “be determined by demand made. before thé 
new term commences. [p. 710, col. 1.) 

Soames v. Nicholson, (1902) 1 K. B. 167; 71 L. J. K. 
D. 24; 85 L. T. 614; 50 W. R. 169; Pope v. Garland; 
4 Y. & C. 394; 10 L. J. Ex. Eq. 183; 54 R. R. 492, 
followed.. 

Kelu v. Ammad Kully, 8 Ind. Cas. 362; (1910) 
M. W. N. 794; 9 M. L. T. 198, distinguished. 


Second appeal against the decree of the 
Court ofthe Temporary Subordinate Judge, 
Palghat, in Appeal Suit No. 549 of 1913, 


preferred against that of the District 
Monsif,. Palghat, in Original Suit ` No. 
332 of 19125 0 " | i 


INDIAN CASES, "109 


Leen mek eh coh 


-Mr. P. S. Narayanaswamy Aiyarj for “the 
Appellant. : » 

Mr. C. Madhavan Natr, for the: Respond- 
‘ents. 

JUDGMENT.— The Tower Appellate 
Court regarded the defendant as à 
trespasser and: held that he was not entitled 
to a notice to ‘quit. We are unable to 
‘agree with this ‘conclusion. Exhibit T, 
which is dated the 14th of May 1910, 
stipulates for a year certain and provides 
for yearly payments in case the lessee . 
continued to hold on. We think. that ‘on 
‘the expiry of the first year of tenancy, 
the defendant was continuing as a tenant 
from year to year under the provision to 
hold on. The observation of Lord Alverstone, 
C. J., in Dizon v.- Bradford and District 
Railway Servant Coal Supply Oo. Ltd. (1), 
clearly supports this-position.. See also Lewis 
v. Baker (2) and Woodfall’s. Landlord and 
Tenant, page 254. In Dougal v. McCarthy (3), 
Lord Esher, M. R., states the law thus: 
“I take it that the doctrine laid down 
by Lord Mansfield in Right v. Darby 
(4) is correct. He there said: ‘If there be 
a lease for a year, and, by consent of both 
parties, the tenant continue in possession 
afterwards, ‘tbe law implies & tacit 
renovation of ‘the contract. “ They are 
supposed to have renewed the old agreement, 
which was to hold*for a year, " We think 
this principle is applicable to the present 
ease. Mr. Madhavan Nair relied upon 
Soames v. Nichclson (5) and argued that 
there was a contract to the contrary to 
the effect that the tenant should deliver 
possession on demand. But the contract 
does not say when the demand should be 
made. Inthe absence of such a stipulation, 
the presumption is that the. demand must 
be to terminate the tenancy.at the. end.of 
ihe term for which the tenant holds. - The 
provision for.payment of íbhe.rent is to 
pay it annually and i6 cannot be .split 


a) (1904) 1 X. B. 444; 73 L. J, K. B. 136; 90 L, T. 
122; 20 T: L, R. 159. 

(2) (1906) 2 K. B. 699; 76 L. J, K. B. 845; 95 L. "qs 
10; 22 T, L. R. 680; 54 W. B. 146. 

(3) (1893) 1 Q. B. 726; 62 L. J. Q. B. 4€2; 4 R. 402, 
68 L. T. 699; 41 W. R. 484; 57 J. P. 597. 
. (4) L Term. Rep. 159; 1 R. R. 169; 99 E. R.1029. 

(5) (1902) 1 K. B. 167; 71 L. J. K. B. 24; 65 L, T. 
614; 50 W. B. 169, 


. should be determined. 


710 
ABDUL HAMID V. ABDUL MIJI, 


‘up. Even granting that at the expiry of 
the first year, the defendant wasa tenant- 
at-will, as pointed out by Baron Alderson 
in Pope v. Garland (6), such a tenant holds 
from year to year. The decision in Soames 
v. Nicholson (:) turns upon the special term 
inthe contract that the tenancy can be, 
put an end to at any time. There is no 
such stipulation in Exhibit I; consequently 
“there is no contract to the contrary 
regarding the period’ when the tenancy 
The decision in 
Kelu v. Ammad Kully (7)2.to which 
the learned Counsel for the respondents 
drew our attention, does not consider the 
question whether the demand should not be 
to quit and deliver before a “new term 
commences. i 


We think that the plaintiff is bound to 
make the demand on the defendant to 
deliver up possession before the next year 
of tenancy commences and as that has 
not been done in this case, he is not 
entitled to recover possession, We reverse 
the decrees of the Courts below and dismiss 
the suit with costs throughout. 


Appeal allowed; Suit disnvissed. 


(6) 4 Y. & 0. 894; 10 L. J. Ex, Eq. 18; 54 R. R. 492, 
" (7) 8 Ind, Cas. 862; (1910) M. W.N. 794-9 M, L. 
. 198. . 


CALCUTTA HÍGH COURT. 
APPEAL FROM APPELLATE DEGREE No. 2863 
or 1913. 
January 27, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
“ABDUL HAMID —PLAINTIFF— ÁPPELLANT 
VETSUS 
ABDUL MIJI AND o1neRS—DeEFENDANTS— 


RESPONDENTS. 

Bengal Tenancy Act (T III of 1885), &. 6T— Interest 
payable, when kabulyat prior to Act fixing rate of 
interes! is varied by solehnamah after possing of Act— 
Tenancy, dj newly crented—Consiruction uf docu. 
ment, 
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An original kabwlyat creating a tenancy executed 
prior to the passing of the Bengal Tenancy Act 
provided for interest at the rate of 64 per cent per 
mensem on overdne instalments, but after the pass- 
ing of the Act there was a solehnamah between the 

“landlord and the tenants by which a sum of Rs. 38 
was agreed to be the rent after deducting the 
abwab Rs. 4-9-0. from the original rent of Rs 42-9-0 
(including the abwab) fixed by the kabuiya!, and a 
deduction was also made in the rent in respect of a 
portion of the land which was in the possession of 
the landlord, The solehnamah, so far as the question of 
interest was concerned, expressly stated that in case 
of default of payment of any instalment, the tenants 
shall pay interest at the rate stipulated in the kabu- 
lyat and that all other stipulations made in the 
kabulyat except those in respect of abwab shall re- 
main in force: i 

Held, that by the solehnamah there was only a vari- 
ation of some of the terms of the old kabulyat but 
that no new contract of tenancy was created; and 
that, therefore, the tenants remained liable to pay 
interest at the rate stipulated in the habulyat.  [p. 
711, col. 1.] ° 

Held, also, that if tho solehnamah had created any 
new contract of tenancy, the tenants would not have 
been liable to pay interest at more than the rate 
mentioned in section 67 of the Bengal Tenancy Act. 
Lp. 710, col. 2.] 

Appeal against the decree of the District 
Judge, Noakhali, dated the 30th April 1213, 
modifying that of the Munsif, Lakhipur, 


dated the 11th April 1912. 


Babu Romesh Chandra Sen, for the Appel- 
lant.. 
Babu Ram Dayal Dey, 


ents, 


JUDGMENT.—T'his appeal arises out of 
a suit for rent and the ‘only question 
involved in this appeal is, what is the rate 
of interest which the plaintiff is, entitled to 
get upon overdue instalments of rent from 
the defendants who are tenants under the 
plaintiff. 


for the Respond- 


The original kabulyat by which the tenancy 
was created is- of the year 1879 and it 
provided for interest at the rate of 6i per 
cent. per mensem. There was, however, & 
solehnamah between the parties in the year 
1907, and the lower Appellate Court, differ- 
ing from the Court of first instance, has 
held that the  seélehnamah created æ new 
contract of tenancy. If there was any 
contract after the passing of the Bengal 
Tenancy Act the defendants are not liable 
to pay interest at more than the rate 
mentioned in section 67 of the Bengal 
Tenancy Act. So the question is whether 


“new contract of tenancy. 
-a consideration of the terms of the compro- 


. (after deducting Rs. 4-9, 
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by the solehnamah the parties entered into & 
We think, upon 


mise, tbat there was only a variation of 
some of the terms of the tenarcy. The 


. original rent was Rs. 42-9-0, which included 


certain abwabs amounting to Rs. 4-9-0; 
by the compromise, the parties agreed that 
Rs. 38 was to bethe rent for the holding 
the abwabs) and 
a deduction was made in the rent in respect 


‘of a portion of the land which was in the 


possession of the landlord by virtue of 


‘purchase and another portion of which the 


landlord was in possession from before 
in osat raiyati right.. There was thusa 
distribution of the rent in respect of the 


-lands in possession of the landlord and of 


the tenants, respectively. The learned 
District Judge thas held that the landlord 


“could not put the tenants in possession of 


‘the: land. No 
‘set up in the pleadings, 


however, was 
is there any 


such case, 
nor 


: eviderce on the record to justify the finding. 


and the plaintiff will get 


The statements ccntained in the petition 
of compromise in respect of the lands in 
the possession of the plaintiff do not show 
that the landlord had dispossessed the 


. tenants or could not put them in possession 


of any lands in raiyati right, but only relates 
to lands held in osat raiyati right. The 
compromise petition, so far as the question 


‘of interest is concerned, expressly stated that 
in case of default of payment of any instal- 


ment, they, the tenants, shall pay, interest 
at 6¢ per cent. per mensem in accordance 
with the kabulyat and in a subsequent part 
of the compromise petition it is stated that 
all other stipulations made in the kabulyat, 
dated the 21st Falgoon 1256, except those 
in respect of abwabs shall remain in force. 
We are of opinion upon a consideration of 
all the terms that there was only a varia- 
tion of some of the terms of the old 
kabulyat and that with respect to the other 
terms including the rate of interest, thére 
was no new contract, d 


That being so, the decree of the lower 
Appellate Court is modified in so far as the 
question of the rate of interest is concerned 
interest at the 
rate of 62 per cent. per mensem as decreed 
by the Court of first instance, 


“We make no order as to the costs of this 


appeal. 
Decree modified. 


MADRAS HIGH COURT. 
Seconp Civit, APPEAL, No. 2469 or 1914. 
December 21, 1915. 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Moore. 


MANCHALA. NARAYANA MURTHY— 


DEFENDANT No, 2—APPELLANT 
versus 

PENUMETCHA VENKATAPATIRAJU 

AND OTHERS—PLAINTIFF3—RESPONDENTS, 

Ciril Procedure Code (Act V of 1908), O. XLI, r. 
27— Secondary evidence of document given at 
trial —Appellate Court, whether can admit document 
itself. 

Where a document material to the plaintiff's case 
could not be found at the time of the trial and tho 
plaintiff gave secondary' evidence of its contents, 
but produced it in the Appellate Court alleging 
that it had been found in the meantime: 

Held, that since the genuineness of tho document 
was unimpeachable, the lower Appellate Court could 
admit it as it filled up a lacuna in the plaintiff's 
case. p. 711, col. 1.] 

* Kessowji Issur v. Great Tiidian Peninsula er 
Company, 81 B. 381; 60. L. J. 6; 11 C. W. N. 721; 

M. L. J. 347; 4 A. L. J. 461; 9 Bom. L. R. 671; 341. ri 
115 (P. 0.); z M. L. T. 436, followed. : 

Second appeal against the Jéčree of the 
Court of the Subordinate Judge of Kistna at 
Ellore, in Appeal Suit No. 199 of 1912, pre- 
ferred against that of the Additional District 
Munsif of Tanuku, in Original Suit No. 817 
of 1910. 

Mr. V. Ramesam, for the Appellant. 

Mr. P. Narayaramurthy, for the Respond- 
ents. 

'JUOGMENT.—I do not think we can 
interfere in this case. The learned Sub- 
ordinate Judge in appeal admitted in evi- 
denee a lease, Exhibit H, on which the 
permissive nature of the defendant's posses- 
sion was based by the plaintiffs. That. 
document was not produced at the .pr*ginal 
hearing; but the plaintiff went into the 
witness-box and gave what, from reading the 
judgment of the District Munsif, I have no 
doubt, was in effect secondary evidence of 
that document which then could not he 
found. The learned District Munsif did not 
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accept that, eyidence.. But on ‘appeal an 
application was put in by the plaintiffs to be 
allowed to: produce the original document 
which it is ‘alleged had in the meantime been 
found. It is not open to Mr. Ramesam in 
second anpeal to -argue-that the document, 
contrary to the opinion, of the Subordinate 
Judge, is a forgery, and, therefore, he is 
forced to contend that in law-it-could not 
be admitted. - In our opinion this was, within 
the meaning of the ruling in Kessowj¢ Issur v. 
- Great. Indian Peninsula Railway Company (1), 
a filling up of a lacuna in the plaintiffs’ case 
caused by. their inability to find the docu- 
ment and under Order XLI, rule 27, of the 
Civil Procedure Code the Judge rightly 
admitted it. The appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 


(Ay 31 B agi; 6 C. L.J.5;11 0. W. N: 721 17 M. 
L. J. 347; 4 A. L. J. 461; 9 Bom. L, R. 071; 24 I. A. 
116 (P. CO); 2 M. L. T. 435. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Orver No. 101 
. or 1912. X 
Crit Revision PETITION No. 1080 or 1912. 
October 26, 1915. 
Present: — Mr. Justice Abdur Rahim and 
Mr. Justice Spencer.. 
SAMI RAO APPA AND ANOTHER— 
PETITIONERS— APPELLANTS IN GOTH 
versus 


 VYRAVAN CHETTIAR AND OTRHERS— - 


RESPONDENTS IN BOTH. 

Civil Procedure Code (Act V of 1908), s. 102, scope 
of—Sale in execution of Smalt Cause “Court decree— 
Suit to set dside- sale dismissed. by -ordinary Court — 
Second appeal, whether lies. . - 

- Section 102 of the Code of Civil Procedure is wide 
enough in its terms to coyer tho case of suits of 
- the nature vognizable by Courts of Small Causes, 
whetMeme they aro tried by the Court of Small 
Causes ar Courts in their ordinary original juris- 
diction. No second appeal, therefore, lies against an 
order passed by a Court of ordinary jurisdictioró 
refusing to set aside a sale in éxecution of a decree 
of a Court of Small Causes, [p. 712, col. 2.] 

Aithala v. Subbanna, 12 M,116; Narayan Parmanand 
v. Nagíndas Bhaidas, 80 B. 118; 7 Bom. L. R. 641, 
followed, 
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Appeal against the decree of the District 
Court, Tanjore, in Civil Miscellaneous 
Appeal No. 13 of 1911, preferred against that 
of the ‘Court. of the District Munsif of 
Tiruturaipundi in Extraordinary Appeal No. 
424 of 1910, in Small Cause Suit No. 2632 
of 1899, on the file of the Court of the 
Subordinate Jndge of Kumbakonam. 

Petition, under section 1 5 of Act V of 
1908, praying the High Court to revise the 
above said decree of the District Court of 
Tanjore, : in the said Civil Miscellaneous 
Appeal No. 13 of 1211. E 

Mr. G. S. Ramachandra | Ad iyar, fie the 
. Petitioners- Appellants. 

Mr. T. R. Venkatarama Sastri, for the Re- 
Spondents. 

JUDGMENT.—We think the preliminary 
objection taken that there is no second appeal 
is a good. one. Section 102 of the Civil 
Procedure Code, 1908, is wide enough in its 
terms to cover the case of suit3 of the nature 
cognizable’ by Courts of Small Causes whether 
they are tried by the Courts of Small Causes 
or by Courts i in their ordinary original juris- 
diction. | 

This is a view which has been held 
practically by all the High Courts. We need 
only refer to the decisions in Azthala v. 
Subbanna (1) and Narayan- Parmanand v. 
Nagindas Bhaidas (2). 

Mr. Rama ‘Chandra Aiyar next asks us to 
set aside the order of the. Appellate Court in 
exercise of our jurisdiction under section 
115. This is not, however, & case in which 
we should be justified in interfering. The 
application was to set aside the sale on the 
ground of fraud; and both the lower Courts, 
the District Munsif as well as he District 
Judge in appeal, have held that the applica- 


tion was barred. The District Judge, 
unfortunately, has not written a full 
judgment. But he was not - bound, by 
law, in a case -of this . nature: to. - write 


such a; judgment. He refers to: the two 
paragraphs in the judgment of the District 
Munsif as ‘carefully . dealing with the 
, question of limitation and he says that he 
"agrees with that conclusion. “Mr, Rama 
Chandra -Aiyar contends that he has not 
l ‘considered -the other - portions of the judg- 
ment of the District Munsif. There is 


(1) 12M. 116.-  - 
(2) 80 B. 113; 7 Bom. L. R. 641, 
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‘nothing: to show that he confined “his 
attention ‘only to paragraphs 23 and 24 of 
the District Munsif’s judgment. ` The 
‘evidence was placed before him, and there 
is no'reason to think that the whole matter 
was not fully argued before him and 
considered by him. The result is that 
both the appeal and the revision petition 
‘are dismissed with costs in both. 

‘ Appeal and petition dismissed. 


COURT OF THE BOARD OF REVENUE, 
- UNITED PROVINCES. 
Revenue Permon No. 93 or 1914-15 or 
JAUNPUR District. 
' June 14, 1915. 
Present: —Mx. Holms, S. M. 
.Babi MOTI CHAND'aND OTHERS—P LAINTIFFS 
— APPLICANTS 
. = versus 
. Musammat SULTAN BEGAM— DEFENDANT 
—RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 28— Lease for 
definite ‘period—Female tenant in her own right— 
Death of tenant—Lease, effect on. 

. If a female ex-proprietary or occupancy tenant, 
liaving full rights in her own right and not haviug 
merely a life-interest in the tenancy, grants .a bona 
fide lease for a definite period and if her interest 
_comes to an end before the expiry of the lease, the 
lease is binding upon the -landholder under 
section 28 of the Tenancy Act. [p.-714, col. 1.] 

Application for revision of the order of the 
Additional Commissioner, Benares Division, 
dated the llth November 1914, confirming 
that of the Assistant Collector, Jaunpur, in 
a case of ejectment. ize ; 

i JUDGMENT. 4 
Horus, S. M.— (April 14th, 1915.)—The fact: 
of the case are not disputed. A female ex- 
proprietary tenant in her own right gave..a 
sub-lease of ber land for.twenty years in 
:1904. She died in 1913 when she was about 
55 or 60 years of age. The landholder now 
wishes to eject the sub-tenant, who pleads the 
privilege of section 28. The Pleader for the 
appellant urges that under section 25 (4), a 
“female ex-proprietary tenant even if she has 
fullex-proprietary rights cannot give a sub- 
- lease which would be binding under section 
28 on the landholder after her death. -He 
. points out that to hold . otherwise would . re- 


“a loan so readily by giving-a snb-lease. 
answer to this seems simple,—that the sub- 
. &ection was. not intended to-facilitate the rais- 
.ihg of loans by. females, minors and other 
. such people, but to make it easy for them to 


' not throw any light on the subject. 
‘decision is-come to, it seems desirable to 
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sult in many inconvenient consequences; eg., 
it would follow that a female ex-proprietary 
tenant in her own right could on her death- 
bed give a sub-lease for 100 years which 
would be binding and enforcible between the 
Jandholder and the sub-tenant. The result 
might be even more inconvenient than this 
for under section 25 (3), a female non-oceu- 
pancy tenant who held the-land herself for 
the first time might give a similar sub-lease. 


. He points out that the removal of the restric- 
. tions of the sub-letting in the case of a female 


as wellas other persons mentioned in section 
25 (4) ig a personal privilege, and, so far as 
the other persons mentioned are concerned, 
jt ceases when they cease to hold the status 
mentioned in that sub-section, that is to say, 
when a soldier leaves military service, a 
minor becomes of age, and a lunatic or idiot 


. becomes sane, they have no longer these pri- 


vileges. On this analogy he urges that the 
duration ofthe privilege given to a female 
cannot be extended after her death by reason 
of section 28. 


On the other side, itis argued that this 


.restrietion of the privilege given toa female 


ex-proprietary tenant might result in certain 
difficulties, one of these difficulties being that 


“she would not find it easy to get nazrana on 


giving a sub-lease,or would not be able to raise 
The 


arrange for the eultivation of land which 
they were unable to cultivate themselves. 
Another difficulty is raised, that if a female 
ex-proprietary tenant were to give a sub-lease 
for five years and die in the riddle of it, a 
sub-tenant would be worse off than if he had 
five years’ lease from a male ex-proprietary 


tenant. This-is certainly so, but this is quite 


a minor matter. ^" . - : E 
I wil look intó the proceedings of the 
Select Committee and other correspondence 


"which led to the enactment of these sections, 


and pass orders later on. ld 


FINAL ORDER.—The proceediugs of the 
Select Committee on the present Tenancy Act 
and the other papers which] have seen do 
Before a 


state the facts in the present case more fully, 


4 
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“so that some conclusion may be come to as 
“to whether the sub-lease for 20 years was 
& genuine arrangement for management 
‘of the holding or not. The sub lease was 
' given, as I have noted before, in 1904 
‘ -when the lady was roughly 45 to 50 years of 
"age, and the sub-lessee was in possession for 
the 7 years which followed up to 1911, partly 
“by reason of her own cultivation and partly 
- by receipt of rent from sub-tenants under her. 
In 1911 Musammat Kamarunissa, the ex-pro- 
' prietary tenant in her own right, relinquish- 
‘ed her holding and died two years later. It 
‘looks as if the landholder had got her to 
relinquish’ ber holding so that thesub-tenant’s 
: rights might be extinguished. The land- 
holder then took possession of the holding, 
and the sub-tenant, the respondent in the 
present case, sued him under section 79 for 
recovery of possession and gota decree on 
‘the Ist of July 1912. On these facts it 
' appears that the sub-lease was a genuine 
‘arrangement for the management of the 
holding. This being so, 1 am not prepared to 
‘hold that whena female ex-proprietary ten- 
‘ant in her own right gives a bona fide sub- 
'lease of her holding for a term of years, the 
' gsub-tenant has no right after her death. 
' dismiss the application for revision with 
' costs. 

It must bà understood that this decision 
only governs cases in which a female is an 
ex-proprietary or an occupancy tenant in 

“her own right and has more than a life-in- 
terest, and further does not apply to perpe- 


' tual leases. ] 
: Appeal, dismissed, 


MADRAS HIGH COURT. 
Crvin Revision Petition No. 475 or 1914. 
November 16, 1915. 
Present: - Mr. Justice Srinivasa Aiyangar. 
-B. M. VENKATAPPA NAYANUM VARU 
* æ —PLAINTIFF— PETITIONER, : 
utr f versus : 
: PADI RAMAKRISHNAPPA CHETTY AND 
OTHERS—Devrenpants Nos. 2 T0 7 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. IX, r. 4, 
O. XVII, rr. 2, 3—Non-appearance of parties at 
adjourned hearing—Dismissat of suit—Restoration, 


* 


.the parties 


Where a suit was adjourned for want of time and 
was subsequently dismissed on the date of re-hearing 
on account of the failure of the parties to attend, 
though their Pleaders were present; on an application 
by the plaintiff for the restoration of the suit: 

Held, (1) that the dismissal of the suit- was not, 
under Order XVII, rule 8, of the Civil Procedure. 
Code, 1908, for no timc was given to the plaintiff 
ne P ofthe acts specified in the rule; [p. 716, 
ool, 1. 


(2) that there was a default of appearance by the 
parties within the meaning of Order IX, rule 4, Civil 
Procedure Code, 1908. [p. 715, col, 2.] 

Gopala Row v. Maria Susaya Pillai, 30 M. 274; 
17 M. L J. 226, followed. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court of North 
Arcot, in Miscellaneous Application No. 20 
of 1913, preferred against that of 
the Court of the District Munsif of Sholin- 
ghur, in I. A. No. 247 of 1918, in Original 
Suit No. 164 of 1912, 


. Mr. D. A. Govindaraghava Acyar, for the 
Petitioner. : 


Mr. N. S. Rangasamy  Aiyangar, for Mr. 
T. Narasimha Atyangar, for the Respondents. 

JUDGMENT.—This is an application by 
the plaintiff in Original Suit No. 164 of 
1912 to revise an appellate order of the 
District Judge of North Arcot. The suit 
was originally posted for final hearing 
to the 4th December 1912 and was adjourned 
to the 20th February 1913 by the Court 
for want of time. On the 20th of February 
the leaders for the plaintiff and the 
defendants were present, but neither of 
the parties were present. The plaintiff had 
taken out summonses for his witnesses 
on ihe 12th February for the hearing on. 
the 20th, but they did not attend. It 
appears that one of them was served and 
the ‘other was not. What happened on 
that day is stated by the Trial Judge in 
his original order, which is as follows:— ` 

“Plaintiff's Pleader stated that his 
witnesses have not come. He applied for 
summons late and the summons issued has 
not yet been returned for want of time. 
Plaintiff must take the consequence, 
Plaintiff does not appear. Defendants, too, 
do not appear. Their Pleaders say that 
did not go to them. 1 see 
no good ground to grant any more adjourn- 
ment, The suit is, therefore, dismissed 
Parties to bear their own costs.” 
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The plaintiff applied for the restoration 
of the suit under Order IX, rule 4, treating 
the order passed on the 20th February as 
one made under Order XVII, rule 2. The 
first Court rejected the application holding 
that the dismissal of the suit was not for 
default of appearance, but was a dismissal 
on the merits for want of evidence. On 


appeal the District Judge rejected the 
appeal on the same ground. He also held 
that the previous disposal was under 


Order XVII, rule 3. The present petition 
is to revise the above order and the 
question is, whether the dismissal of the 
suit on the 20th Febrnary was for default 
‘of appearance of the plaintiff or a dismissal 
on the merits for want of evidence. 1 


may say at once that the Appeal Judge . 


was in error in holding that the disposal was 
under Order*X VII, rule 3, for in this case 
time was not given to the plaintiff to do 
any of the acts specified in rule 3, the 
adjournment of the suit was to suit the 
convenience of the Court and was merely 
a re-posting of the suit; but this does not 
necessarily determine the question, for a 
Court may have power to determine the 
suit on the merits .under Orders XVII 
and XX if the parties appear either 


personally or through their Pleaders duly ` 


instructed on their behalf, even though no 
time may have been given to any of the 
parties to do the acts specified in Order 
XVII, rule 3. The question, therefore, in 
_ this case is whether there was a default 


of appearance on the part of the plaintiff. | 


Tf there was, the Court can only dispose 
of the suit under Order XVII, rule 2 
[Chandramatht Ammal v. Narayanasami Iyer 
(1)]. In Gopala Row v. Maria Susaya Pillat 
(2), it was held in circumstances 
` substantially similar to the present case 
that there was no appearance of the plaintiff. 
In that case the Pleader for the plaintiff who 
asked for an adjournment of the suit, which 
-was refused, is said to have stated to the 
Court that he was unwilling to proceed 
‘with the case. In this case itis said the 
plaintiffs Pleader did not say that he had 
no instructions to proceed. I do not 


' (1) 5 Ind. Cas. 23; 19 M. L. J. 760; 38 M, 241; 7 M. 
L. T: 8.9. 
(2) 30 M. 274; 17 M. L. J. 228, 
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think ¢his makes any difference. Without 
going sofar as to say that in no case there 
ean be an appearance by a plaintiff 
through his Pleader if the Pleader is 
unable to proceed with the case without 
an adjournment, I hold on the facts of this 
case, following the decision inGcpala Row v. 
Maria Susaya Pillai (2), that there was no 
appearance of the plaintiff after the adjourn- 
ment was refused. The learned Pleader for 
the petitioner laid some stress on the use 
of the word ‘order’ and also'on the fact 
that no separate decree was drawn up. I 
do not attach much importance to this though 
I do not ignore it; if a decree had been 
drawn up, the plaintiff might conveniently 
have preferred an appeal, which it is said 
is the only course open to him. I note, 
however, that the Trial Judge appears to 
haye held that one of the parties at any 
rate, viz, the defendants, did not appear 
although their Pleaders were  present;. for 
I .find he has not given any costs to the 
dafendants. As both the lower Courts have 
held that the application of the plaintiff 
was incompetent 1 set aside the order of 
the lower Appellate Court and direct that 
the appeal be heard on the merits. The 
respondents must pay the costs of the peti- 
tioner in this Court. 


Petition allowed; Order set aside. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Exsovrl0N of Decree APPEAL No. 6 or 1915. 
April 21, 1915. 
Present:—Mr. Lindsay, J. C., and 
Mr. Stuart, A. J. C. 
RAZA HUSAIN AND OTBERS—OBJECTORS — 
APPELLANTS 
versus i 
AMAR CHAND PAL—Decres-HOLDER— 
RESPONDENT. œ ° 
Mortgage-decree- —Marshalling of securities, question 
as to, not raised and, decided — Esecution proceedings 
— Joinder of parties, plea as to, non-maintainability of. 
Where ina mortgage suit the question as to the 
right of having the securities marshalled was not 
raised and decided, the representatives of the party 
who could have raised that question and got i 
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‘decided, cannot urge their joinder as parties fo the 
execution proceedings, if they are not so joined, for 
the purpose of raising that question and getting it 
decided at that stage, 


Appeal against the order of the Subor- 
dinate Judge, Lucknow, dated the 19th 
November 1914, 

Appellant in person. 

‘Pandit Gokaran Nath Misra and Babu 
Jitan Krishna Banerji, for the Respondent. 

JUDGMENT.— This is an appeal against 
an order of Pandit Suraj Narain Bahadar, 
Subordinate Judge of Lucknow, refusing to 
bring the names’ of Raza Husain and others, 
‘representatives-in-interest of Husaini Begam, 
‘on to the record in. the execution proceed- 
‘ings under a decree. On the 7th July 
1896 a certain Muhammad Husain executed 


_a deed of mortgage in favour of Amar. 


Chand Pal: This morigage secured amongst 
other properties the assignment: of land 
revenue of village Gaurbhit held by 
Muhammad Husain. On the 30th March 
1897 Muhammad Husain execnted a deed 
of mortgage in favour of Khurshed Laka 
Begaw and Husaini Begam, by which he 
secured amongst other properties the same 
right of assignment of land revenue in the 
village of Gaurbhit. 


In the present appeal we are only con- 
cerned with-that assignment of land revenue 
which we find’ was mortgaged both by the 
deed of 7th July 1896 and by the deed 
of 30th March 1897. The position of Amar 
Chand Pal was that of a prior mortgagee 
and the position of Khurshed Laka Begam 
and Husaini Begam was that of puisne 
mortgagees with regard to that property. 
On the 23rd August 1899. Khurshed Laka 
Begam, and Husaini -Begam brought a suit 
“on the foot of- the deed of mortgage’ of 
30th March 1897, and obtained a decree 
on the 19th February 1900. To this decree 
Amar Chand Pal was notaparty. On the 
22nd April- 1901; Amar Chand Pal brought 
a suit on the foot of the-deed of mortgage 
dated 7th July 1896 and obtained « decree 
on the 25th February 1902. To this decree 
Khurshed #aka Begam and Husaini Begam 
were both parties. It appears that in the 
course of the executicn of the decree 
obtained by Amar Chand Pal on 25th 
February 1902 -Husaini Begam died. The 
decree-holder did not consider it necessary 
to join her descendants as-parties to the 
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execution proceedings. They applied to the . 
Court to join them as parties. "The Conrt 
considered that at that stage it was 
unnecessary to do so. If‘is against this 
refusal to join them as parties that the 
present appeal is filed. 

One of the appellants Raza Husain has 


argued the appeal in person. He was 
asked what.he stood to gain by being 
joined as a party, and what he stood to 


lose by being not joined as a party. He 
replied that the decree obtained by Amar 
Chand Pal was not only against the: 
assignment of revenue in Gaurbhit but 
against other properties, and. that if the 
appellants had been joined as parties to the 
execution proceedings, they might have 
asked the Court to -direct Amar Chand 


Pal to execute this decree against the 
other properties and not against the 
assignment of revenue in Gaurbhit. He 


suggested nothing else that they could put 
forward if joined. It is clear that, if such 
an application had been madetothe Court, 
the Court would not have been right if it 
had accepted it. The appellants as subse- 
quent mortgagees wish to have the securities 
marshalled as between themselves and the 
prior mortgagee.: Bot as the  puisne 
mortgagees, one of whom is now represented 
by the appellants, were parties to the. suit 
for sale brought by the prior . mortgagee, 
the question of the right to marshal should 
have been raised and decided in tbe suit. 
The question was. not raised, ard the decree 
as it stands gave the prior mortgagee the 
right to bring the entire mortgaged pro- 
‘perty to sale.. The. rights ‘of the parties 
are now ‘settled by the decree and the 
right to have the securities marshalled not 
having been raised in the suit: cannot now : 
be raised ir the execution proceedings. We 
see no reason why the appellants should 
be jóined as parties. The. execution is as 
against the mortgaged property and is 
primarily a matter between the prior 
mortgagee and the judgment-debtor. It is 
open to the appellants as puisne mortgagees 
to redeem the property, whether they are 
joined as parties or not, 

We dismiss this appeal accordingly. The 
appellants will pay their own costs and those 


Appeal dismissed, 5 
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` PROTAB CHANDRA V, MOHENDRA LAL, 
E CALCUTTA HIGH COURT. | : 
: ÅPPEAL From APPELLATE Decree No. 1686 =. 
. or 1912. a gs 
^ : ; February 11, 1916. 
- JPresent:-—Mr. Justice Chaudhuri and Mr. 
s 1 Justice Newbould. 

PROTAB CHANDRA MONDAL AND 

OTHERS— PLAINTIFFS — APPELLANTS 

oo versus 
MOHENDRA LAL MONDAL AND OTHERS— 
2 DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 8— Tenant's 
status, tests for determining — Construction of docu- 
“ment, 5 

In determining the status ofa tenant underthe 
‘Bengal Tenancy Act, if the incoption of the tenancy 
is clear and the document creating the tenancy 
Shows what it is, subsequent conduct or dealings 
of “the tenant need not: be considered. It is only 
then no clear conclusion can be arrived at from the 
document that subsequent conduct or dealings are 
necessary to consider. [p. 718, col. 1.], . : 

a An.entire village comprising about 509 bighas, 
Wheré persons wero residing, was let out to a tenant 
‘and the document creating the tenancy did not clearly 
show whether the tenancy was a raiyati holding or 
4 tenure: : 

` Held, that under the circumstances the tenancy 
was an under-tenure, [p. 718, col. 2.] : 


Appeal against the decree of the District 
Judge, Birbhoom, dated the 8th March: 
1912, reversing that of the Subordinate 
Judge, Birbhoom, dated the 3lst January, 
1911. > ' 


Babus Dwarka Nath Ohakrabartty and 
Mohini Mohan Ohakrabartty, for the Appel. 
Jants. 


Babus Broja Lal Chakrabartty and Harendra | 


Nath Ganguly, for the Respondents. = 
: JUDGMENT.—Plaintiffg Nos. 1 to 8 
are purchasers from one Piru Manjhi and 
plaintiff No. 4 is a purchaser from the other 
plaintiffs. ‘lhe purchase of the former was 
on the 21st Falgoon, 1305. Defendants: Nos. 
l to 3 are purchasers from one Indra 
Dass.. The other defendants are settlement- 
holders. They are in possession. The 
defendants! purchase was on the 28th 
Aswin, 1302. Indra Dass was admittedly a 
tenure-holder directly under the proprietors. 
The whole question involved depends upon 
the ascertainment’ of Pira Manjhi’s right. 
If he was a tenure-holder, the plaintiffs 
should succeed. If he was an under-ratyat 
or even an occupancy raiyat the suit should 
fail. f 3 4 
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-' Pirus title-deed, Exhibit D, is a “kabuliat 
of 1292 executed in favour of Indra Dass. 
It appears from the kabuliat that the whole 
.of Mauza Ranjannagore was let out 
to Piru excepting the fote of Bakranata 
Bagdi. The area appears to be about 500 
tighas. The learned Subordinate Judge 
found that there were some Santhal and 
Bhuia residents at Ranjannagore before 


: Piru took settlement and Piru was himself 


a resident of Ranjannagore when he executed 
the kabuliat. The document is headed as 
korfa jami gamar kabuliat patra. It is 
clear from the document that the interest 
whatever it was wasto be heritable. There 
is not a word in the whole of the document 
that the land was let out for purposes of 
cultivation. There is a passage in the 
document which has been translated thus— 
“T shall attend. to the .several duties apper- 
taining to the Police." . It appears that 
Bakranata long prior to the date of this 
document had obtained a lease from the 
proprietors, then represented by the Court 
of Wards, which accounts for the exclusion 
of. his jote. The learned Subordinate 
Judge came to the conclusion that Piru’s 
right under the deed was that of an under- 
tenure-holder. The learned District Judge 
has held in appeal that Piru's tenancy 
"was a raiyati holding and not a tenure 
onthe following grounds: Thatthe word 
"korfa" although it means “under” or "sub. 
ordinate" the settlement created was not 
the interest. of a tenure-holder, because 
(1) the plaint alleged that the word 
“korfa? had been used in the pattah 
erroneously, advantage having been taken 
of Piru’s ignorance who was not in fact 
a "korfadar. (2) In  Pirus sale-deed 
to the plaintiffs Nos. 1 to 3, Indra Dass’ 
interest is described as “madhya satwa”, inter- 
mediate interest or tenure, but that Indra 
Dass’ interest was certainly not intermediate 
‘or a middleman’s interest. (3) That in 
various subsequent documents Piru’s interest 
has been recited as “prajai satwa” and that 
3n particular plaintiff No. 1 ina deposjtion so 
late asthe 24th May 1904 stated tat Piru's 
interest was a transferalile occupancy right. 
He, therefore, infers that the plaintiffs have 
purchased only an  oceupancy holding. 
‘In, discussing the .question'as to what the 
‘tenancy was. at its inception, he says he 
has arrived 4t the above conclusion, that 
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was a raiyati tenancy, by a process of 
exclusion from the documents above men- 
tioned. He further says that “by con- 
sideration of the positive side of the 
question”, he arrives at the same con- 
clusion. He finds that the object of taking 
the land was to bring it under cultivation 
not by establishing tenants on it, but by 
members of his family and that Piru “was 
a man of the cultivating class and that 
the persons who were sought to be proved 
as tenants were all his relations, and the 
inference was more in favour of his 
having taken their assistance as members 
of a family in bringing the land under 
cultivation than of his having settled 
them as tenants within the meaning of the 
Bengal Tenancy Act.” Itis not disputed 
that the law relating to the matter as it 


stands at presens, is that if the inception. 


of the tenancy is clear, and the document 
creating the tenancy shows what it is, 
subsequent conduct or dealings need not 
be considered. It is only when no clear 
conclusions can be arrived at from the 
documert that subsequent conduct or dealings 
are necessary to consider. The learned 
Vakil who has very ably supported the 
judgment of the District Judge, submits 
that although there is nothing in the 
document expressly stating that the settle- 
ment was for the purpose of cultivation, 
yet such an inference is to be drawn from 
the fact that Piru's occupation is described 
in itas that of a cultivator. The expres- 
sion, however, in the document is that his 
occupation was ‘chash adi? cultivation, eto. 
He next submits that although an 
inference may be drawn from the 
document that the settlement is heritable, 
yet there are no express words making it 
heritable. Thirdly, that the clause about 
the Police service has not been happily 
translated as according to him, it really 
means. that he isto assist the zemindar ir 
rendering Police service. 


“Then he relies upon the following clause 


in thé decument, arguing that it cannot 
refer to a permanent tenure: If there 
be any increase in the bira and kadar 


Ishall add the amount over the rent and 
pay accordingly.” He translates the expres- 
sion “bira” as succession of crops and 
“radar? as rates. The appellants have 
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translated it as meaning area and rates. 
The clause appears to mean "i there is 
improvement and the value of the land 
increases, I will pay more,” but this clause 
does not in our view affect the general 
import and int-ndment of the document, 
namely, that it created a heritable under- 
tenure, 

It appears that the learned Judge has 
wholly overlooked the fact found by the 
Subordinate Judge that there were Santhal 
and Bhuia residents in the mauza before 
Piru tovk settlement and that Piru 
himself wasa resident. He does not say he 
was a cultivator, but a man of the cul-- 
tivating class. He established bustees and 
tenants, and tenants were there before 
him. The document according to us shows 
that an under-tenure was created. If it 
was merely a ratyati settlement, as now 
argued, there would be no meaning in the 
expression "korfa." The learned Vakil says 
that it is to be understood in the 
sense that the tenant was "under or sub- 
ordinate” to the grantor, as he was to pay 
rent to him. This seems to us to be a 
misapplication of: the word. It is not used 
ordinarily in that sense. The tenure is 
clearly heritable and the clause about the 
Police service supports the conclusion that 
a permanent under-tenure was created. 
The presumption arising out of the area 
settled is no doubt rebuttable, but we do 
not see that it has been rebutted. An 
entire village where persons were residing 
was settled. Subsequent admissions or 
statements made by Piru or the plaintiffs 
do not in our view affect the question.. We 
know that transferable occupancy rights 
are often more highly valued by ithe 
tenants than under-tenures. We, therefore, 
confirm the decision of the learned Sub- 
ordinate Judge and decree this appeal with 
costs, 

Appeal decreed, 
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f NATHU MAL V, TILOKA, 


PUNJAB CHIEF COURT. - 
Szcoxp Civic Appear No. 2711 or 1914. 
January 7, 1916. 

Present: - Mr. Justice Shah Din. 
NATHU MAUL—Puainiige  ÁPPELDANT 


. versus 
TILOKA AND OTHERS— DEFENDANTS— 
RESPONDENTS. : 

Civil Procedure Code (Act V of 1908), O. TI, r. 2— 
Mortgage—Mortgagee entitled to profits—Right to 
posesssion on non-payment—uit for profits— Subsequent 
suit for possession, maintainability of. 

' A mortgage-deed provided that the mortgagee was 
entitled to receive a certain amount annually by 
way of profits from the mortgagors who were to 
remain in possession of the land mortgaged; and in 
the event of non-payment of the amount of profits 
agreed upon he was entitled to sue for recovery of 
the profits or to obtain possession of the land in 
lieu of the principal mortgage-money and the profits 
due. A default having been made, the mortgagee 
sued for profits only as the Jand was in possession 
of third parties. Sabseqnently the mortgagors came 
into possession of the land and the mortgagee sued 
for possession: i 

t Held, that the snit was not barred by Order II, 
rule 2, of the Civil Procedure Code, 1908, inasmuch 
as at the time of the previous suit the mortgagee 
was precluded from suing for possession under the 
terms of the mortgage-deed. 

Ganga Ram v. Abdul Rahman, 28 P. R. 1907; Brij 
Lal v. Ram Rattan, 17 Ind. Cas. £81; 268 P. W. R. 
1912, distinguished. 


‘Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 10th 
August 1914, reversing that of the Subordi- 
nate Judge, Hoshiarpur, dated the 21st Octo- 
ber 1918, decreeing plaintiff's claim. 

Bakshi Tek Chand, for the Appellaut. 

Mr. Sunder Das, for the Respondent. 

JUDGMENT.—The plaintiff-appellant 

_brougkt a suit for possession as mortgagee of 
35 kanals 1 marla of land against the defend- 
ants-respondents, whd are mortgagors, under 
a deed of mortgage, dated the 23rd February 
1894. According to the terms of the mort- 
gage-deed, the plaintiff was entitled to re- 
ceive acertain amount annually by way of 
profits from the mortgagors who were to 
remain in possession of the land mortgaged; 
and in the event of non-payment of the 
amount of profits agreed upon he was en- 


titled to sue for recovery of the profits or 


to obtain possession of the Jand in lieu of 
the principal mortgage-money and the pro- 
fits due. 

In 1908 the. plaintiff sued and obtained 
a decree for Rs. 168 as profits due under 
the mortgage. In June 1913, hé brought 
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the present suit for possession of the land; 
but the suit has been dismissed by the 
District Judge on the ground that it is 
barred by Order II, rule 2 of the Civil 
Procedure Code. The -District Judge has 
cited Ganga Ram v. Abdul Rahman (1) and 
an unpublished decision of this Court, Brij 
Lal v. Ram Rattan (2), in support of his view: 

The facts of this case are, however, differ- 
rent from those of the cases just mentioned, 
and in my opinicn Order II, rule 2, Civil 
Precedure Code, could not be pleaded ‘as 
a bar to the present suit. It was admitted 
by Dualo, one of the mortgagors, in the 
statement made by him as a witness for 
the plaintiff on the 14th October 1913 that 
at the time when the plaintiff brought his 
suit for recovery of profits.in 1908 the 
mortgagors were not in possession of the 
land in suit, which forms part of a large 
khata in which other  proprictors are 
also co-sharers, and that the whole of this 
joint khata was then in the possession of the 
third parties as mortgagees under a separate 
deed of inortgage for a consideration of 


. Rs. 12,000. This fact sufficiently distinguishes 


the present case from those relied on by 
the District Judge, inasmuch as it is clear 
that the possession of the land being with 
third parties, and not with the mortgagors, 
the plaintiff was precluded in 1908 from 
bringing a suit for possession of it against 
the mortgagors under the terms of the mort- 
gage-deed; and he was also clearly preclud- 
edfrom suing the mortgagees of the whole 
joint khata to redeem the mortgaged area 
covered by his own- mortgage-deed, as par- 
tial redemption of the mortgage was ont of 
the question. 

For the reasons given above, I hold that 
Order ~LI, rule 2, Civil Procedure Code, 
does not apply to the present case; and 
I accordingly accept this appeal and setting 
aside the decree of the District Judge send 
the case back for, decision on the merits.’ 

Appeal accepted ; Case remanded. 


(1) £8 P. R. 1907. 
(2) 17 Ind. Cas. 581; 268 P. W. R. 1912, ~ 
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FIRM OF RUTTONJL-BURJORJI v. FIRM OF MOTUMAL BHAGCHAND, 


` SIND JUDICIAL COMMISSIONER'S 
COURT. 
First Orvin APPEAL No. 43 or 1918. 
: August 5, 1915. 
Present; —Mr. Pratt, J. C., and Mr. Crouch, 
A. J. C. 
FIRM or RUTTONJI BURJORJI— 
. DEFENDANTS— ÀPPELLANTS 
versus 


FIRM or MOTUMAL BHAGCHAND.— 
PLAINTIFFS—HRESPONDENTS. 

Contract Act (IX of 1872), ss. 37, 88 (3)— Delivery 
of goods—Vendor, duty of—Vendee, right of, to refuse 
to accept, after drawing samples. 

A vendor is (apart from special contract) under no 
obligation to see that the purchaser takes delivery 
within time; all that he has to do is to offer delivery 
within time and give all customary assistance to the 
purchaser in taking delivery. [p. 721, col. 2.] 

Where it is necessary for the vendee  beforo 
accepting delivery to take samples and analyse the 
same, to satisfy himself that the goods tendered are 
according tothe contract, the vendor, should tender 
goods for delivery sometimo before thé date specified 
in the contract, so as to give the vendee reasonable 
opportunity for doing these acts. [p. 721, col. 1.] 

A vendee after accepting the tender of goods for 
delivery and drawing samples cannot refuse to 
accept delivery on the ground that the goods were 
not tendered for delivery in time. [p. 721, col. 1.3 


Appeal against the decision of Mr. Hay- 
ward, A. J. C., reported in 24 Ind. Cas. 883. 


Mr. E. Raymond, for the Appellants. 


The Hon’ble Mr. Harchandrat Vishindas, 
for the Respondents. 


JUDGMENT. 
Croucs, A. J. C.—The facts as found by 


^ 


the lower Court, as far as they are 
required to be stated for purposes of 
this appeal, ure that plaintiffs Motumal 


Bhagchand had between the 29th December 
1911 and Ist February 1912 contracted to sell 
to the defendants Messrs. Ruttonji Burjorji 
& Co. 500 tons of rape-seed at rates varying 
from Rs, 43 to Rs. 45 per candy. Delivery 
was to be by Sunday, the 25th February 
1912, and plaintiffs had” been diretted to 
deliver 475 tons to Messrs. Ralli Brothers 
and 25 tons to Messrs, E. D. Sassoon & 
Co. Btfore a vendor can give delivery 
on behalf of his purchaser .to a 
European firm, it is necessary for the 
purchaser either to make a contract for 
the sale of goods to the European firm or 
to otherwise arrange that they shall take 
delivery on his behalf and ‘to hand the 


vendor a delivery order requesting the 
firm to accept the goods against such and 
such contract on his behalf. The delivery 
orders in this case wera not received by 
the plaintiffs until 5 P.M. on Friday the 
23rd February. They had recently delivered 
to E. D. Sassoon & Co. 25 tons and to 
Rall Brothers 125 tons, and they instructed 
the two firms to appropriate the gcods to 
defendants’ vontracts. Messrs. Ralli Brothers 
did as requested, but Messrs. E. D. Sassoon 
& Co. refused to appropriate, on the ground 
that the defendants had not sold the goods to 
them or made any arrangement for their 
acceptance. On Saturday morning plaintiffs 
collected the dealers from whom they had 
in turn purchased the rape-seed and 
arranged with Messrs. Ralli Brothers for 
samples to be drawn. They were drawn 
sometime during the morning. Nothing 
was done on Sunday. On Monday Messrs. 
Ralli Brothers took out the analysis and 
would have taken delivery but defendants 
directed them not to do so. Between the 
contract dates and the 25th February the 
market rate of rape-seed had fallen 
heavily. The lower Court has found that 
defendants were to blame for the 
contracts not being completed and has 
awarded the plaintiffs damages which 
represent the difference between the contract 
rates and the rates on due date. 


Defendants now appeal, and Mr Raymond 
on their behalf contends that plaintiffs did 
not, as a matter of fact, tender 350 tons on 
the 21th February, that as Sunday was a 
"dies non" delivery had to be completed 
on 24th, and that as delivery was not com- 
pleted on that day and time wasof the essence 
of the contract, Messrs. Ruttonji Burjorji 
were fully entitled to refuse delivery on 
Monday. d 


Dayaram (Exhibit 6), managerof plaintiffs’ 
firm, swears thaton Saturday, the 24th, Messrs. 
Ralli Brothers’ godown keeper drew samples 
from the lots amounting to about 5,000 bags 
(500 tons), that on Monday all the samples 
but two had been analysed by 3 P. w. 
Sampling orders for this quantity of goods 
have not been produced but we have on record 
a very large number of sampling orders and 
several statements of samples drawn, and the 
lower Court was of opinion thatthissomewhat 
intricate record has afforded strong corpo- 
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beration of the allegation that samples for 
475 tons were actually drawn on Saturday 
the 24th by Messrs. Rali Brothers. In 
arguments Mr. Harchandrai for respondents 
. "has altogether failed to show how the 
350 tous were made up; on the other hand 
‘appellants have equally failed to skow that 
the learned Judge’s inference from the 
Exhibit was not justified. We are, however, 
quite satisfied that plaintiffs had the goods 
available for tender against the coutracts, 
for immediately on defendants refusing to 
take delivery of the goods, on Monday the 
26th plaintiffs forthwith made a fresh 
contract with Messrs. Ralli Brothers for 
the sale to them of 1,279 candies, say 376 
tons “Ready Delivery”. As the market 
rate on due date was Rs. 39-8-0 plaintiffs 
had the strongest reason for fulfilling their 
contract and there are no grounds whatever, 
for supposing that they were not willing 
and able to do so. 

Mr.  Raymond's contention that as 
plaintiffs did not, as a matter of fact 
complete delivery by the 24th, defendants 
were entitled to rescind, is based on a 
misconstruction of the law. Plaintiffs are 
entitled to their damages if they can 
show that they offered to perform their 
contract and defendants refused acceptance 
(section 37, Contract Act). That offer 
had to be made at the time which would 
give the purchaser a reasonable oppor- 
tunity ‚to take samples, analyse, weigh 
and take delivery. But the goods were 
offered for sampling, thatis, they were 
offered for delivery in fulfilment of the 
contract, as soon as was practicable after 
receipt of the delivery orders, Arrangements 
could not have been made for drawing samples 
after 5 P. M. on Friday, except at the cost of 
exceptional exertions and great inconvenience 
to a large number of people. Further, 
Messrs, Ralli Brothers, by actually drawing 
samples on behalf of defendants for whom 
they were to take delivery, accepted the 
offer of delivery as a good one. Itis the 
case of both sides that delivery of the 
goods could have been completed by 
Saturday evening, if Messrs. Ralli Brothers 
had chosen to use expedition. 

The whole process of offering and 
taking delivery of transferring ownership 
and possession under a contract for the 

46 


* 


4 


sale of a produce in Karachi, is a complex 
one  whieh includes several processes, 
tig;— . 

l. Tender of the goods, v.e, offer of 
delivery. 2. Drawing samples. 3. Analysis 
of the samples. 4. Agreement to the 
analysis by both parties. 5. Weighing of 
goods. 6. Removing the goods to the pur- 
chaser's godown, t.e., taking of delivery. 

Now, the vendor is (apart from special 
contract) under no obligation to see that the 
purchaser takes delivery within time; all that 
he has to do is to offer delivery within 
iime, and give all customary assistance to 
the purchaser intaking delivery. The process 
of drawing samples, analysis, weighing and 
removal (it is admitted that delivery was to 
be in vendors godown) are processes of 
which the performance rests with the 
purchaser, and where, as in this case, taking 
of delivery was delayed owing to purchaser's 
agent postponing analysis until the day after 
due date, it is little less than absurd to seek 
to hold the vendor guilty of the breach. The 
vendor does not contract to complete the 
analysis by a certain timo; he gives merely 
an implied warranty that he willdo nothing 
to hinder the process, and that he will raise 
no unreasonable objection to the analysis as 
declared. I have no doubt whatever, that 
the purchasers were responsible for the 
failure to take delivery of the 350 tons by 
due date. Had they requested Messrs. Ralli 
Brothers to expedite the taking of delivery, it 
would no doubt have done; they deliberately 
allowed them to suppose that there was no 
special occasion for using expedition. 

There has been no serious attempt to show 
that the finding of the lower Court that the 
failure to give delivery of the 25 tons to 
Messrs, E. D. Sassoon & Co., wasdue to the 
fact that defendants had not made arrange- 
ments with that firm for acceptance of the 
goods. It was defendants who failed to 
carry out their contract. 


No objection has been taken ta fates 


allowed. 


l would dismiss the appeal with costs and 
dismiss the cross-objections. 


Pratt, J. C.—I concur, The drawings of 
samples and analysis areacts to be performed 
by the buyer, in order to satisfy himself that 
the goods tendered for delivery are according 
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io the contract. Section 38 (3) requires that 
the buyer shall have this facility and, there- 
fore, the tender of delivery must be made 
sometime before the date specified in the 
contract. . 

Here the buyer applied for delivery (as he 
was bound to do under section 93) when he 
sent the delivery orders on Friday evening. 
The seller then tendered delivery on Saturday 
morning when Rallis proceeded to draw 
samples. If this tender had been made too 
late to afford Rallis a reasonable opportunity 
of examining the goods, Rallis might have 
refused to accept the tender. But Rallis 
accepted the tender and were in process of 
drawing and testing samples. That is, they 
accepted the tender subject to analysis, and 

‘after that they could only refuse to accept 
delivery on the ground that the goods were 
not of the contract quality. This objection 
was not taken and the buyer had no right to 
intervene because Rallis’ analysis extended 
beyond the contract date. That point was 
concluded when Rallis accepted the tender 
on Saturday morning. 

Appeal dismissed. 


MADRAS HIGH COURT. 
APPEALS AGAINST Orpers Nos. 8 ro312 
; .oF 1913. 

December 9, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, KT. 

Sri Raja VARADARAJA APPA RAO 
BAHADUR ZAMINDAR GARU 
-——PrLaIntivy——A PPELLANT IN ALL 

versus 
In A. A. O. No. 8 or 1918 
KATNANI KURUVANNA AND OTHERS— 
DEFENDANTS —RESPONDENTS 
In A. A. O. No. 9 or 1918 
UDDAGIRI BHUSHAYYA--DEFENDANT— 
RESPONDENT 
Ix A. A. O. No. 10 or 1913 
PRABHALA SUBBIAH AND OTHERS— 
* -DEFENDANTS— RESPONDENTS 
Ix A. A. O. No. 11 or 1913 
MODHUMANTALA SUBBADU AN» OTHERS 
—DzrENDANTS— RESPONDENTS 
Ix A. A. O. No. 12 or 1913 
KUNUMALU KUTUMBAYYA AND OTHERS 


; —DEFENDANTS— RESPONDENTS. 
Madras Estates Land Act (I of 1908), ss. 3, cl. 2 (d), 
8—- Estate—Grantce owning kudivaram — Village, 
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if estate—Occupancy rights, absence of, in tenants— 
Presumption of kudivaram being in landlord, if justi- 
Jiable—Exception to s. 8, scope of. 

A village will not cease to bean ‘estate’ within 
the meaning of clause 2 (d) of section 3 of Madras 
Estates Land Act, 1908, merely because the grantec . 
owned the kudivaram in certain lands included 
therein. To remove a village from ihe definition, 
it is necessary that the grantee should at the time 
of the grant own the kudivaram of all the lands then: 
brought under cultivation. [p. 728, col. 1.] 

Though the fact that the tenants had no occupancy 
rights in the suit lands may give rise to & pre- 
sumption that the landlord owned the kudivaram in 
those lands, that is insufficient to remove the case 
from the definition in section 8 (%) (d) of the Madras 
Estates Land Act. Ip. 723, col. 2.] 

The exception to section 8 of the Madras Estates 
Land Act, I of 1908, does not apply to cases where 
at any time before the passing of the Act, the 
kudivaram was hold by a person who subsequently 
became, as inamdar, possessed of the land revenue. 
It has reference only to cases in which a person who 
is already inamdar acquires the kuditaram right. [p. 
728, col. 2.] 

Appeals against the decrees of the District 
Court of Kistna at Masulipatam, in Appeal 
Suits Nos. 84 to 88 of 1912, preferred 
against those of the District Munsif of 
Bezwada, in Original Suits Nos. 504 to 508 
of 1910, respectively. . 

These appeals coming on for hearing and 
having stood over for consideration till the 
16th April 1914, the Court (Ayling and 
Oldfield, JJ.) delivered the following 


~ JUDGMENT.—The only question for 
disposal by us is one of jurisdiction— 
whether these suits are cognizable by the 
Civil or Revenne Courts. This, in its turn, 
depends on whether the lands to which 
they relate form part of an ‘estate’ within 


the definition given in section 3 of the 
Madras Estates Land Act. 
According to defendants (respondents) 


they fall within either clause (d) or clause 
(e) of the definition—section 3 (2) ofthe 
Act. The District Judge holds that clause 
(e) is applicable and that the suits are 
not cognizable by a Civil Court. 

Herein we must hold him to be wrong. 
The present case cannot be distinguished 
from that of Tadtkonda Buchi Virabhadrayya v. 


. Sonti Venkanna (1), which was disposed of 


after the District Judge’s decision and which 
we must follow. This is clear authority for 
holding clause (e) of the definition to be 
inapplicable to the present case. 


(1) 20 Ind, Cas. 769; 24 M. L.'J. 659; (1913) M. 
W. N. 782. 
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Respondents, however, rely on clause (d), 
ihe applieability of which was considered 
but not decided by the District Judge and 
also on the exception to section S8 of the 
same Act, ` 

As regards clause (d) we may say at 
once that there appears to haye been a 
grant 209 years ago of the land revenue 
of the village to .the agraharamdars (to 
whose rights plaintiff-appellant ^ has 
succeeded); and this grant was confirmed 
and recognized by the British Govern- 


ment by enfranchisement at the time 
of the Inam Settlement. So far the de- 
finition applies. But, to make it entirely 


applicable, it is necessary that the grant 
should have been of the land revenue 
alone "to a person not owning the kudivaram 
thereof.” It is ein connection with the last 
words that the chief difficulty arises, 
though it is argued -on behalf of appellant 
in the alternative that the grant may have 
included both varams. What does "thereof" 
mean? This has been the subject of con- 
sideration in more than one recent case in this 
Court —notably in Adusumulli Suryanarayana, 
v. Acchutta Potanna (2) and Ponnuswamy 
Padayachi v. Karupudayan (3), and most recent 
ofall ina case, as yet unreported, decided 
by Sadasiva Aiyar and Seshagiri Aiyar, 
JJ. [Upadrasata Venkata Sastrulu v. Deri 
Sitaramudu (4).] These cases, however, 
turned mainly on the existence of waste or 
unoccupied land in the village at the time of 
the grant and the question of the 
kudivaram or occupancy right in such land. 
With this difficulty we are not now 
concerned. But we are’ clearly of opinion 
_that to remove a village from the definition, 
it is necessary that the grantee should at 
the time of the grant own the kudivaram 
of all the lands then brought under 
eultivation. In other words, a village will 
not cease to come under clause (d) merely 
because the, grantee owned the kudivaram 
in certain lands included therein —not even 
in so far as those lands are concerned. As 
Seshagiri Aiyar, J., puts it in the latest 
case, "what the Legislature meant to lay 
down was that no kudivaram rights should 

(2) 22 Ind. Cas. 839; 26 M. L.J. 99; 15 M.L. T. 
208; 38 M. 608. 

(8) 24 Ind. Cas. 217; 26 M. L, J. 285; 15 M, L. T. 
299; 88 M. 843; 1 L. W. 218. ` 
. (4) 24 Ind, Cas, 224; 26 M. L. J. 685; 33 M. 891. 


‘so far as it goes 
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have been granted in the lands which were 
under the occupancy of tenants; any other 
construction will lead to difficulties.” : 

Now, in thé present: case, appellant 
contends that at the time of the grant, 
ihe agraharamdars held the kudivaram of 
all the cultivable lands of the village. But 
the finding of the District Judge (which 
is not impugned) is 
merely to the effect that at the time of 
suit, the tenants (respondents) had no 
occupancy rights in the suit lands. This 
may. be taken as tantamount to saying 
that the appellant owned the kuddvaram 
in those lands. But this, as pointed out 
above, is insufficient to remove the case 
outside the definition of clause (d), 

lt remains to consider the exception to 
section 8, on which appellant relies in the 
alternative. This provides that where the 
kudivaram interest in any land comprised 
in an estate falling within clause (d) of 
section 3 (2) is acquired by the inamdar, 
such land shall cease to be part of the 
estate. Appellant claims the benefit of 
this proviso for the suit lands, in case it 
is held that the inam village falls within 
clause (d). Mr. Govindaraghava Aiyar 
argues that it would-apply even to cases 
where at any time before the passing of 
the Act, the kudivaram was held by a 
person who subsequently became, as vnamdar, 
possessed of the land revenue. We do not 
think the wording can bear this interpretation, 
It appears to have reference only to cases 
in which a person who is already inamdar 
acquires the kudivoram right. He lays more 
stress, however, in the argument that as the 
kudivaram is now found to vest in the 


tnamdar, it follows that he either owned 
it-at the time of the grant or acquired 
it since. Tn the former case he relies on 


clause (d), in the latter on the exception 
to section 8. In support of his argument 
he quotes the observations of Miller, J., in 
Ponnusamy Padayachi v. Karupudagan- (3). : 


lf, however, our interpretation of these 
provisions of law is:correct, it does not 
follow that one or other of them must 
necessarily apply. It is conceivable that the 
£namdar held the kudivaram of the suit lands 
at the time of the grant, but did nothold the 
kudivaram of other cultivated lands in the 
village. In that case neither would apply 
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"With all deference to the weighty remarks 
of Miller, J., this contingency does nct 
appear to have been presented to him and 
it may very well be that'it did not arise 
in the circumstances of the case he was 
considering. 

Mr. Govindaraghava Aiyar argues that 
our interpretation of the Act leads to the 
apparent anomaly that an /mamdar, who, at 
the time of grant, owned the kudivaram of 
certain lands in the village, will be worse 
off as regards power to evict with respect 
to such lands than with respect to other 
lands of which he may subsequently acquire 
the kudévaram. Assuming this to be so, we 
do not think the anomaly is such as to 
justify us in straining the language of the 
Act beyond its natural meaning in order to 
avoid it. As the facts found are insufficient 
to enable us to determine the question of 
jurisdiction, we must call for a finding on 
the following issues : — 


(1) "Did the original grant include the 
kudivaram of the village P” A 

(2) "Did the grantees enjoy the kudivaram 
rights in all cultivated lands in the village, 
at the time of the original grant ?" 


' (8) “Did they or their legal representatives 
acquire kudivaram rights in the plaint lands 
subsequent to the original grant and ifso, 
when and how P” 


Fresh evidence may be adduced on both 
sides. 

he finding will be submitted within 31st 
of July 1914 and seven days are allowed 
for filing objections. 

In accordance with the order contained 
in the above judgment, the District Judge 
of Kistna at  Masulipatam submitted the 
following f 9 

FINDINGS.—These appeals have been 
remanded by the High Court for findings 
on the following issues :— 

1. Did the original grant 
kudivaram of the village ? 

2. Pid the grantees enjoy tlie kudivaram 
rights in all the cultivated lands cf the 
village at the time of the original grant ? 

3. Did they ortheir legal representatives 
acquire kudivaram rights in the plaint lands 
. subsequently to the original grant and, if 
80, when and how ? 

9. No title-deeds are available to set forth 


include the 
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the grant and, therefore, issues 1 and 2 must 
be decided on inferences from subsequent 
facts. Exhibit M, a certified copy of the 
extract from the Inam Fair Register of the 
village of Nagavarapupad agraharam, dated 
91st May 1860, shows that the village was 
granted in A.D. 1708 (Fasli 1117) and that 
the original grantees were Seetapalli Si- 
dhanti and others— the tenure being chatur- 
bhagam, i. e., one-fourth ofthe produce to be 
given to the zemzndar, the grant being made 
by Pedda Narasimha Appa Rao from out 
of his Nuzvid Estate. The grant was here- 
ditary and in 1860 it is shownas held in 
five equal shares. 

Though the tenure preseribed quarter 
share for the zemindar, this was in respect 
of Zonna and eradam rain-fed crops, garden 
crops such as tobacco, chillies, &c., being 
subject to a special rate per kunta. This 
grant is mentioned in a Register of fasl 
1207 (A.D. 1798). It is noted in Exhibit 
M. that from Fasli 1955 to 1260 (A.D. 
1846-1851), the zemindar and agraharamdars 
agreed that Rs. 175 a year should be paid 
by the latter to the former in lieu of the 
quarter share and that from Fasli 1268 
(A.D 1859) a five years’ lease for Rs. 125 
took the place of this agreement. It was 
then stipulated .that the agraharamdars 
should manage with the sub-ryots as best 
they could. 


Subsequently, at varying periods some of 
the inam lands were granted absolutely by 
the  agraharamdars to the zemindar, the 
present appellant (plaintiff), in lieu of the 
quarter share (chaturbhagam) due to him 
under the original tenure on the whole 
holding of the several agraharamdars who 
so relinquished part of their holding to free 
the remainder. 


3. Although this Court has to record a 
finding on issues 1 and 2, yet it appears to me 
that the burden of proving that the original 
grant was only of the melvaram of the 
village and that the grantees did not enjoy 
the kudivaram right in all the cultivated 
lands of the village at the time of the 
grant lies on the respondents (defendants), 


who seek to oust the jurisdiction of the 


Civil Courts in which the suit was brought, 
by setting up the plea that the suit lands 
form part of an estate, and that under the 


ry 
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Estates Land Act the jurisdiction lies with 
the Revenue Courts in the first instance. - 

In support of this view, I rely on the 
decision in Civil Revision Petition No. 223 of 
1918 reported as Ramala Venkataswami v. 
Kanumalla Narasimhayya (5) following Sri- 
math Kidambi Jagannatha Charyulu v. Pidipiti 
Kutumbarayadu (6) and Ravulapati Papi 
Reddi v. Nanduru Peda Venkatacharyalu (7). 


4. I will, therefore, deal with the re- 
spondents’ contentions in respect of these 
issues first. 

5. They contend that the grant was one 
of melraram only and that chaturbhagam is 
half melvaram and is equal to a quarter 
of the produce as the melvaram and kudivaram 
shares would be equal, that is to say, it 
was a grant of a share of revenue only and 
not a grant of land subject to a charge of 
‘a quarter of a produce thereof. 


6. They contend that the grantee was 
a newcomer and it would not be .likely 
that he was granted 20 katt/s of waste 
land whereas the grant of ashare in the 
revenue was not unlikely. 4 

7. They point out that in Exhibit N 
and Exhibit VI, there are kattubad: inams 
and rent-free inams styled  savcadumbala 
and that these mams would have been granted 
by the zeméndar before the inam now in 
question was granted to the astrologer, 
Otherwise what would have become of the 
 zemindar's quarter share, if rent-free inams 
were granted by the agraharamdars (in- 


amdars), as appellant contends was the 
case? 
8. Then they contend that the agraha- 


vamdars were not residents as Exhibit M 
shows that sharers Nos. 2, 3 and 4 
belonged to other villagesthan Nagavarapupad 
and there is no room to believe that they 
belonged originally to that village when 
the grant was made. : 


9. Their other contentions are to be 
regarded’ as rephes to the contentions of 
the appellant and will be dealt with later. 

10. Now with regard to the question 
whether chaturbhagam was one-fourth of the 
produce of land cultivated by the grantees 


(5) 26 Ind. Cas. 857; 16 M, L. T. 596. , 

(6) 25 Ind. Cas. 891; 27 M. L. J. 233. 

(7) 26 Ind. Cas. 67; 27 M. L. J.567; 16 M. L. T. 
247; (1914) M, W, N. 794. 
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of land, or one-fourth of the produce of 


‘land cultivated by tenants who had to pay 


half of the produce by way of melvaram, 
so that the inam would consist ina grant 
of half the, melvaram only, i.e, a grant of 
revenue and not of land, it appears to me 
that the presumptions to be drawn in this 
case are all in favour of the inam being 
a grant of land subject to payment of 
one-fourth share of the produce,and nota 
grant'of half the revenue due by way of 
melvaram, on a holding of, which the 
kudivaram  of' the cultivated lands had 
already been granted to others. 

11, In Exhibit M, which is au extract 
from the Inam Fair Register, 21st May 1860, 
‘we see that, as already observed in paragraph 
2 of this finding, there was a special rate 
for garden crops, such as tobacco and 
chillies, and instead of the one-fourth share 
of the produce (chaturbhagam) a rate per 
kunta was imposed. Such a tenure pre- 
supposes a grant of land and is hardly 
compatible with a grant of revenue, in which 
case one would expecta grant of melcaram 
only on a portion thereof and nota grant, 
of produce which varies according to the 
crop, ŭe., one would expect the grant to 
be in terms of the melvaram, and not in 
terms of the total produce. Then as the 
tnamdar would have io collect the melvaram 
if the graht were one of half the melraram 


only, he would not get a very substantial 


share for his trouble in the case ofa village 
of which, as seen from Exhibit M, the 
average extent of cultivation in Faslis 1261 
to 1267, 150 years after the grant, was 
only 9$ katíis out of 20. 

19. Then with regard to the contention 
that a newcomer could not get a grant 
of 20 katis of waste land but would be 
more likely to get a share of revenue, we 
must consider whether there was likely to 
have been ‘such cultivation that a share 
of revenue would have been an attraction. 
From the large amount of uncultivated 
land 159 years later, it is clear that when 
the grant was made, there could not hgve 
been much if any cultivation, and té my 
mind, a grant of waste land, which could 
not have been in any great demand ona 
tenure of one-fourth of the produce of such 
land as was cultivated, would only just 
proyide the necessary attraction to induce 


726 


' the astrologer and his family to settle 
down. Any land and doubtless much of better 
quality, could be had on the ordinary 
melwaram kudivaram tenure of sharing the 
produce equally, and the grant to the 
astrologer would have opened up a source 
of revenue to the zéemindar in addition to 
providing him with the services of. a 
Brahman astrologer.. 

18, Then with regard to the fact that 
in the village there are kattwhad? service 
and rent-free znams, I cannot agree with 
the respondents’ contention that this 
pre-supposes a pre-existing grant by the 
zemindar before the suit inam was granted. 
The appellant contends that these inams 
were granted by the agraharamdars. This 
view is reasonable. It appears that the 
worthy astrologer had five sons and if he 
and his. sons settled down they would have 
formed the nucleus of ‘a little Brahman 
settlement, and as the village grew up, 
village servants and a purohit would be 
necessary, and it is quite likely that any 
lands granted to these individuals who play 
a recognised part in village life, would be 
granted by the inamdars free of payment, 
or excluded by the zemzndar himself from 
the operation of the chaturbhagam tenure. 
The condition existing at the time of these 
grants too is lost in the mists of antiquity 
and if any inferences are to be drawn, I 
incline to the appellant’s view. 


14. Then with regard to the fact that 
Exhibit M. shows that sharers 2 to 4 are 
not residents of the village, I ean only 
say that it appears probable that the 
original grantee Seethapalli Vissanna who- 
had five sons as per Exhibit V, genealogical 
tree filed by respondents themselves, would 
have settled down and cultivated the lands 
through hissons. The grant was to Sidhanti 
(astrologer) and others. Others may well 
have been his sons. Then when he died his 
sons would have the inam in five shares and- 
hence probably the origin cf the five equal 
shares shown in. Exhibit -M as still existing. 
Theregfter the migration of some of the sons 
to neighbouring villages is not unlikely. The 
land was at that time rain-fed and pro- 
bably most, if not all, waste; and so some of 
the sons while retaining a share in the title- 
deed might easily move off elsewhere. 

15. So far, the respondents cannot be held 
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io have proved that the suit lands are part of 
an estate and they have not, in my opinion, dis- 
charged, as they ought to do, the burden of the 
proving that theoriginalgrant was only of the 
melvaram of the village and that the grantees 
at the time of the grant did not enjoy the 
kudivaram right in all the cultivated lands of 
the village, z.e., that there were some 
cultivated lands-of which the kud¢varam was 
with others at the time of the grant. I must, 


` therefore, find against them, if the burden of ` 


proof be held to lie on them. 

16. But as I am called on to findexplicitly 
on issues 1 and 2, I will now deal with the 
appellant’s contentions that both issues would 
be found in his favour even if tbe burden lay 
on him of proving what he asserts, viz., that 
the grant was one of land, viz., melraram and 
kudicaram and not of revenue, ?.e, of waste 
and not of cultivated land or if this be not so, 
then such land as was already cultivated was 
all held by the grantees at the time of the 
grant, so that immediately the grant was 
made, they possessed actual or potential kudi- 
raram in the entire holding. 


17. The appellant bases his case on the 
following grounds: Exhibit N, a ghoshpara 
or abstract showing the whole extent of 
lind and its distribution into waste, cultivated, 
fallow, etc., as made up from chittas and dated 
Fasli1253 (A. D.1843- 44), gives the following 
information about the suit village. 


There were only 13 thatchetl houses with 33 
Malas of whom 23 were adults and 19 women 
of whom 12 wereadults. There were14 ploughs. 
The Village Magistrate was a Brahman, 
Naganna of the Seethapalli family to whom 
the grant was made. There were no Kapus 
to whom palfas were granted; no head Kapy; 
13 vyots all residents—no absentee ryots. The 
extent of land cultivated was 83 kattis. The 
total yield was 6 patties 16 tooms 24 mantkas. 
division between 
zemindar and agraharamdars after deducting 
the payments to village artigans was 5 pulizes 9 
tcoms 51 seers, of which the jth share of the 
agraharamdars was 4 putties 1 toom 41 odd 
seers and the 1th share of the zemindar was 1 
putlt 7 tooms 13 seers. This document agrees 
very fairly v ith the state of affairs shown hy 
Exhibit M of 15 years later. 


18. Asthe agraharamdars were entitled to 
iths ofthe produce of the cultivated lands with 
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small deduction for village service and as 
there were no Kapus with pattas, and none 
but resident ryoís of whom there were only 
13, and as the Village Magistrate was a 
Brahman of the agraharamdars’ family, it is 
contended that the settlement consisted of 
agraharamdar: Brahmans only and, that if the 
grant was not originally of uncultivated land, 
such cultivated land as existed at the time of 
the grant must have been occupied by the 
grautees already as kudtvaramdars. 


Even as late as 1876, Exhibit VI Howe 
that the agruharamdars cultivated §3-25 acres. 
whiletheryots cultivated 147-92, and the extent 
waste or unfit for cultivation was 1€5:29—a 
total of 330-46. But the new survey has fixed 
the area at 600 acres of whith according to 
the karnam, P. W. No. 2, 100 acres only are 
under ryots and the rest under the agraharam- 
dars in 1911. Of the 100 acres all were 
leased by the teméudar except 8 acres Jeased 
by the agraharmdars and the zemindar had 
taken over land from the agraharamdars in 
~ Heu of the inam quarter share. 


- 


All this, it is represented by appellant, 
goes strongly to show that there were no ryots 
holding kudzvaram except the agraharamdars. 


, 19. The agraharamdars too were residents 
of the village, and held large grants of village 
site, and so were unlike non-resident Brahman 
anamdars who have beenheld presumably only 
to have been granted melvaram rights. There 
were too nó amarakam accounts and no pattas. 
Had there been other kudivaramdurs as well 
as melvaramdars and the zemindar, one would 
hava expected susb accounts and pattas. P. W. 
Ne. 1 says that no accounts were kept by the 
agraharamdars. D. W. No. 2 says that there 
was no exchange of patitas and muchilikas in 
the suit village to his knowledge. 


20. In Exhibit A; the agreement between 
the agraharamdarsand the zemindar, it is stated 
that the produce of the crop in the village 
shall be kept as security by the agraharam- 
dars. This it is urged implies that thecrop was 
raised by them and that they are not mere 
melvaramdars, 

Again i in the zresment Exhibit B, page12, 
it is entered “whether we cultivate or not.” 
(This is the correct translation of the Telugu 
in my opinion, and the respondents do nct 
dispute the translation.) This is taken by 
the appellant to imply that the agraharam- 
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dars are the cultivators in the main, and any 
others who cultivate are only sub-ryots, the 
use of which expression in Exhibit M would 
make it appear that the  agraharam- 
dars were ‘the vyots and the others 
held under them by leases, etc., and not with 
the occupancy right. The respondent would 
take “whether we cultivate or not” to mean 
“whether we cultivate ourselves or through 
our tenants (who might have occupancy 
right)". I prefer the appellant’s contention. 

21. Further whenland was compulsorily 
acquired for making a channel in 1894, (vivo 
Exhibit-O) compensation for the portion of 
thesuit village land so acquired was paid 
entirely to Brahman agraharamdars, whereas 
in adjacent villages, tenants got 3/5ths of the 
award and the zemindar 2/5ths. As in the 
suit village the agraharamdars got all the 
award, it is contended by appellant,’ and 
with some show of reason, that there 
were no other  kudévaramdars or they 
would -havé claimed compensation. Of 
course it might have happened that the 
land so acquired might not have been part 
of a kudivaram holding of a xon-agraharamdar 


though such holding existed. 


22, There is thus no direct proof that 
the agraharamdars were granted melraram 
and kudivaram rights in the village (Ze., 
that they obtained a grant of land and not 
of revenue) or that they held the 
kudivaram rights of all the cultivated lands 
in the village at the time of the grant, 
but as such direct proof is not to be 
expected in the case of a grant made so 
far back as A.D. 1708, we must proceed 
upon inferences from facts which’ can be 
shown to have existed later, and I am of 
opinion that issues 1 and 2 must be found 
in favour of the appellant (plaintiff), even 
if the burden of proof did not lie on the 
respondent, as I hold it does. d 

23. I, therefore, find that the grant 
must be presumed to have been one of land 
and not of revenue, that is to say, it 
included the kudivaram of the village, and 
that if it was not a grant of land includ- 
ing the kudivaram of the village, eit was 
because the grantees already possessed the 
kudivaram of such land as was already 
cultivated. The respondents have not 
satished me that the grant wasof melvaram 
only, or that any ryot other than the znamdars 
held kudivaram rights in the village at the 
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time of the grant, but apart from ‘that I 
am of opinionthat the balance of probabili- 
ties is in favour of the grant being one 
of waste land (melvaram and kudivaram) 
or of a village of waste and cultivated 
lands to ryots who already held kudivaram 
of all the cultivated lands. 

24. I accordingly find the Ist and 2nd 
issues in the affirmative, taken alternatively, 
that is to say, that the original grant 


` included the kudivaram of the village and ` 


- if it didnot, then the grantees must be 


held to have enjoyed the kudivaram rights . 


in‘ all the cultivated lands in the village, at 
the time of the original grant. Which of 
these alternatives is correct, it is impossible to 
say, owing to the fact that no record remains 
of the original grant. The former appears 
more probable, but that one or the other 
must be decided in the affirmative, I regard 
it to be presumed. That the contrary should 
be presumed, the respondents in my opinion 
have not made out, and if the burden of 
proving the negative of both issues lie on 
them, I hold that they have failed to 
discharge it. .. 

95. As regards the 8rd issue, this is a 
last resort for appellantin case both issues 
^l and 2 are decided against him. He 
would then’ shelter himself behind the 
exception to section S of the Estates Land 
Act and plead that he has acquired the 
kudivaram of the suit lands in addition to 
the .melvaram and subsequently to the 
grant of the melaram in the mams. It 
is for him, of course, to prove that he has 
the benefit of the exception. Exhibits D, 
E and H are surrender deeds by which 
the agraharamdrs gave half their lands 
to the zemindar to extinguish the inam 
payment on their holdings. 

96. It has been held that surrender or 
abandonmént must be regarded as acquisition 
for the purposes of this exception to section 
8 of the Act: Ponnuswamy Padayachi v. 
Karupudayan (3), but in Upadrasata Venkata 
Sastrulu v. Devt Sitaramudu (4) following 
‘the view of Sadasiva Aiyar, J.,° in 
Adusumutld Suryanarayana v. Acchutta Potanna 
(2) the opposite view was held. 

The plaintiff relies on abandonment and 
surrender of the kudzvaram right to the 
dnamdars, and not on acquisition for valuable 
consideration. 


27. That the tenants in these lands 


abandoned theiroccupancy rights if they even 
had any, is made out from the following docu- 
ments :— a 

In respect of suit No. 504, the lands of 
which were surrendered to the plaintiff by the 
dnamdars in Exhibit E, we have a lease 
ixhibit C for Fasli 1313 to the defendant in 
suit No. 504, followed by Exhibit D for Faslzs 
1314-18, which contains a condition that the 
tenant should quit at the end of the term. 

In respest of suits Nos. 505—8. Exhibits D 
and H- being the surrender-deeds we have 

(1) Exhibit G for Fasli 1313 to defendants 
in 505, 507, 508 suits, followed by Exhibits 
F4, F1, F2, F3.to defendants in Nos. 505, 506, 
507, 508 with notice to quitat the end of 
the term Faslis 1314-1318. 

The kists were increased heavily. 

In the face cf these conditions to quit and 
increase of kisis, it is not likely that any 
kudivaram claim. on the part'of the tenants 
could be held then to exist. How and when 
the kudivaram was acquired, there is no 
direct proof, but throughout there is nothing 
to show that kudivaram was held in recent 
years by others than the Znamdars. 

28. Following the latest ruling, Upadrasata 
Venkata Sastrulu v. Devi Sitaramudu (4), 
I find the 3rd issue in the affirmative, namely, 
that subsequently to the original grant, the 
grantees did acquire kudivaram rights (if 
they did not already possess them) sub- 
sequently to the grant. 


29. Inthe result I find all three issues 
alternatively in the affirmative, on presump- 
tions drawn from the balance of evidence 
‘establishing inferences in favour of the 
appellant, there being no direct proof, but if, 
as I think they must, ‘the respondents should 
prove the negative of issues 1 and 2, then 
I unhesitatingly find that they have failed so 
to do. 


These apppeals against orders came on 
for final hearing after the return of the find- 
ings before Abdur Rahim and Ayling, JJ. 


Messrs. D. A. Govindaraghava Iyer and 
P. Nagabhushanam, for the Appellant. 
Mr. V. Ramadoss, for the Respondents. 


JUDGMENT.—We have heard the learned 
Vakil who appeared for the respondents 
fully, and we do not think that the findings of 
the learned District Judge are open to ques- 
tion hefare us. We accept those findings, 
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The result of that willbe that the plaintiff 
will have a decree for ejectment and also for 
occupation rent at the rate of Rs. 40 per acre 
per year from Fasli 1319 till the date of the 
delivery of possession. The appellant will 
have his costs throughout. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
i COURT. . 
Spconp Civi, Apeegan No. 456 or 1913. 
. June 15, 1915. 
Present: —Mr. Kanhaiya Lal, A. J. C. 
Raja ABUL HASAN KHAN—Devanpant— 
APPELLANT ` : 
versus 
Musammat J AG'W ANT A—PraINTIEF — 


RESPONDENT. 

: Mortgage—Redemption —Mortgagee and purchaser of 
portion of equity of redemption, arrangement between, how 
far binding on mortgagor —Mortgage, extinguishment of— 
Merger—Mesne profits with interest thereon— Limitation 
Act (IX of 1908), Sch. I, Art. 105—Creditor having 
debtors funds for payment to himself—Limitation. 

A usufructuary mortgage was made of two properties 
a and b. The mortgagor sold his equity of redemp- 
tion in respect of « to P, leaving with him a 
portion of the consideration money to discharge the 
mortgage-debt. Instead of discharging the debt 
P sold his rights in the equity of redemption 
purchased by him to the mortgagee, leaving with ` 
the latter a portion of the consideration money, 
less than what had been left by the’mortgagor with 
P himseif, to be credited towards the mortgage- 
debt. Subsequently the mortgagor brought a suit 
against the mortgagee for redemption of b, contending 
that the entire morteage-debt having been left with 
P, whose rights had been purchased by the mort- 
gagee, she was entitled to" possession of b without 
any payment and to claim from the mortgagee 
the surplus profits of b with interest thereon from 
the date of the mortgagee’s purchase of the equity 
of redemption. The mortgagee contended that only 
so much as had been left with him by P could 
be credited towards the mortgage-debt, and that 
the mortgagor was notentitled to claim any surplus 
profits or any interest thereon: 


Held, that the arrangement between tke mort- 
gagee and P, so far asthe leaving of the consider- 
ation money to be credited towards the mortgage-debt 
was concerned. was not binding on the mortgagor. 
[p. 730, col. 2.] 

Held, also, that the mortgage became extinguished 
when the mortgagor’s right merged inthe mort- 

_gagee with a liability to satisfy fthefentire mort- 
gage-debt. [p. 781, col. 1,] 
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Held, further, that the mortgagor was entitled to 
possession and surplus profits together with interest 
thereon. [p. 781, col. 1.] 

Haji Abdul Rahman v. 
16 B. 141, referred to. 

Held, lastly, that the limitation applicable’ for 
the recovery of the said profits and interest was 
that provided by Article 105, Schedulo I of the 
Limitation Act. [p. 731, col. 2.] 

No question of limitation arises where a creditor 
has funds belonging to the debtor at his disposal 
charged with an obligation to pay himself out of 
that fund. [p. 731, col. 1.1 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 27th June 
1918, upholding the order of the Munsif, 
Fatehpur, dated the 21st April 1913. 


Mirza Sami Ullah Beg, for the Appellant. 


Pandit Gokaran Nath Misra, for the Re- 
spondent. . 


JUDGMENT.—This appeal arises out of a 
suit brought by the  plaintiff-respondent 
for redemption of a l.anna 4-pies share 
in the village Chakia. It appears that on 
the 21st July 1884 three mortgages were 
made by different sets of persons in 
favour of Taj-ud-din, who sold his rights 
therein to the father of the defendant- 
appellant on 7th September 1887. One of 
the mortgages was made by Mahesh Singh 
the husband of plaintiff-respondent, wherein 
the property mortgaged consisted of a 
l-anna 4-pies share in the village Chakia 
and a l-anna 4-pies share in the village 
Barkharia. The other mortgage was made 
by Madho Singh and Ram Bakhsh Singh 
and comprised certain share of the said 
villages with other property with which 
this suit has noconcern. The third mort- 
gage was made by Parwan Singh and 
comprised a l-anna 4-pies share in the 
village Barkharia. All these mortgagors 
belonged to the same family. The mortgages 
bore interest at 1 per cent per mensem 
and the agreement between the mortgagors 
and the mortgagee was that the former 


Haji Noor Mahomed 


“should deliver possession over the mortgaged 


property, and that profits. realized from 
the same would be appropriated in reduction 
of the principal and interest due oh the 
mcrtgages. The mortgagors did not, however 
deliver possession and suits were consequently 
filed by the father of defendant-appellant 
who had purchased the rights of the 
mortgagee, to recover possession of the 
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and possession was 
sometime in 


mortgaged properties, 
actually obtained by him 
August 1888, 

The mortgagors subsequently sold the equity 
of redemption in 6-annas §8-pies share of 
the village 
in lieu of Rs. 7,500 and left Rs. 5,675 out 
of t e same with him for payment to the 
father of the defendant-appellant on account 
of the money due to him on foot of the 
mortgages aforesaid. Instead of paying the 
money Parmeshar Din sold his rights in 
ihe equity of redemption of the said 6- 
annas  8-pies share of the village Barkharia 
to the father of the  defendant-appellant 
on the 17th March 1898, in lieu of 
Rs. 7,255, out of which Rs. 3,851 were left 
with ihe latter in satisfaction of the 
decrees obtained by him on the prior 
mortgages. These decrees were evidently 
those which the father of the defendant- 
appellant had obtained for the possession 
of the mortgaged properties and the 
intention of the parties to the sale-deed 
was that the amount left with the vendee 
was to be credited towards the money due 
on the mortgages, which were the subject 
of the decrees. . 

The plaintiff respondent claimed in the 
present suit to redeem the mortgage of 
a l-anna 4-pies share in the village 
Chakia made by her husband Mahesh 
Singh, and her contention was that the 
entire mortgage-money due by her husband 
having been left with Parmeshar Din whose 
rights had been purchased by the father 
of the defendant-appellant, she was entitled 
to the possession of her share in that village 
without any payment. In other words, she 
contended that the entire mortgage was 
extinguished when the liability to pay the 
mortgage-debt passed from Parmeshar Din 
to the mortgagee himself, and that she 
became entitled from the date of that 
extinguishment to the surplus profits of 
that portion of the mortgaged property 
which was still left with her. 

The Courts below gave her a decree 
for possession with Rs. 2,649-2 on account 
of surplus mesne profits. That decree is 
‘impugned by the defendant-appellant on the 
ground that the liability which Parmeshar 
Din had contracted with the  morigagors 
to discharge, did not pass to the defendant- 
appellant’s father under the sale-deed 
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executed by Parmeshar Din in _his favour, 
that in any case nothing more than 
Rs. 3,851, which were left by Parmeshar Din 
with the father of the defendant-appellant, 
could be credited towards the money due on 
the prior mortgages, and that the plaintiff 
was not entitled to claim any surplus 
mesne profits or interest thereon. 

It is indisputable that the mortgagors, 
including the husband of the plaintiff- 
respondent, were entitled toa lien for the 
unpaid portion of the purchase money left 
with Parmeshar Din forthe payment of the 
prior mortgages which Parmeshar Din had 
failed to dissharge. By the sale-deed of the 
17th March 1893 Parmeshar Din undertook 
to relieve the father of the defendant- appellant, 
from the liability so faras it was in excess 
of Rs. 3,851, but that release was not binding 
on the plaintiff-respondent who hada right 
to enforce her lien for hershare of the unpaid 
purchase-money against the defendant- 
appellant who had purchased the rights 
of Parmeshar Din with notice of the 
said lien.. The capacity of the defend. 
ant-appellant was thus twofold. He 
was the representative of the mortgagee 
of the entire property mortgaged under these 
mortgages aforesaid, and he was also a 
purchaser of the rights of the mortgagors 
in a portion of the mortgaged property. By 
virtue of that purchase the defendant- 
appellant had. become liable for the amount 


` of the ‘unpaid  purehase-money due to the 


mortgagors by way of a lien or charge on the 
property purchased. In other words, the 
defendant-appellant was Hable.to pay that 
money to himself in full satisfaction of the 
previous mortgages or else to make good the 
lien held by the vendors by paying them the 
balance of the purchase-money with any 
interest or compensation that might have 
become payable in consequence of the default. 
By the terms of his mortgage, he had agreed 
to credit Rs. 3,851 towards his mortgage- 
money and left the rest tobe paid hy 
Parmeshar Din, but irrespective of any 
arrangement that might have been made 
between Parmeshar Din and the father of the 
defendant-appellant, the liability of 
Parmeshar Din to make good the lien had 
passed with the property to father of he 
defendant-appellant in its entirety. The 
interest of the debtor and the creditor had 
thereby merged in one and the same person 
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and on general principles of equity the 
mortgagee was bound to apply the unpaid 
portion of the purchase-money which wasleft 
for payment of his mortgage-debt in reduction 
of the debt, because the debit and the credit 
accounts though arising out of different 
-eontracts related to the same transaction. 
The merger of the right of the mortgagor 
and the mortgagee in oneand the same person 
with a liability to satisfy the entire mortgage- 
debt operated as an extinguishment of the 
mortgage and the Court below was justified 
in passing a decree for possession and surplus 
profits, 

No question of limitation arises where a 
creditor has funds belonging to the debtor at 
his disposal charged with an obligation to 
pay himself ont of that fund. An enforce- 
ment of the lien under the circumstances 
was out of the question, because the person 
in whose favour the obligation was created 
was himself the person liable to discharge 
the obligation to the extent of the lien. 


The plaintiff is entitled to claim interest, 


on the surplus profits of her share, because, 
‘from the date of the satisfaction of the 
mortgage, the duty of the mortgagee was to 
place the said surplus at the disposal of the 
.mortgagor. Section 76 ofthe Transfer of 
Property Act directs the mortgagee to 
pay the surplus, if any, to the mortgagor 
‘acd further directs that if the mortgagee 
fails to do so he may, when accounts are 
taken, be debited with the loss, if any, occa- 
sioned by such failure. Ifa mortgagee’ is 
entitled to claim interest of his money, he 
can be made liable for interest on any surplus 
profit which he may realise after his money 
is paid up. The conduct . of the mortgagee 
in this case does not entitle him to any 
consideration or indulgence on that account. 
In Charles v. Jones (1) it has been held that 
a mortgagee makes his mortgage as a 
security for his debt and has no right to be 
jn possession of the estate after he has 
paid himself what isdueto bim. He held 
the property for the benefit of the mortgagor 
snd is liable forany collections he may 
make thereafter till the date when he settles 
the account to close the transaction. This 
view was followed in Hu Abdul Rahman 


(1) 85 Ch. D. 544; 507L. J. Ch. 745; 56 L. T. 848; 
95 W. R. 645. f : 


v. Haji Noor Mahomed (2). The limitation 
applicable for the recovery of such surplus 
with interest thereon is that provided by 
Article 105 of the Indian Limitation Act, for 
the debit takes place when the accounts 
are adjusted. The other pleas are not pressed, 

The appeal, therefore, fails and is dismissed 
with costs. The Court-fee, if any, payable on 
the surplus will be levied from the plaintiff 
before an execution is granted in respect of 
it and will be added to her costs. 


adu Appeal dismissed. 
2) 16 B. 141. 


MADRAS HIGH COURT. 

A»PEAL AGainst ORDER No. 272 or 1914. 
November 30, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
SUBBARAMA AYYAR—Derenpant No, 1 
— APPELLANT 

. . versus 

P. P. A. R. R. M. ARUNACHELLAM 

CHETTIAR AND ANOTHER—PLAINTIFFS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2, 47— 
Arrest in execution, order deciding legality of—Appeal 
—Application to set aside ex parte decree— Order 
giving time for payment, whether operates as stay of 
execution. 

An order deciding the legality of an arrest made 
in execution of a decree falls under sections 47 and 2 
of the Code of Civil Procedure and is appealable. 
[p. 723, col. 1.) 

Nayana Naickan v. Syed Gulam Ghowse, 5 Ind. 
Cas. 909; 20 M. L. J. 186; 8 M. L. T. 122, referred to. 

An order giving time to pay the decretal amount, 
passed on an application to set aside an ex parte 
decree, does not by itself operate as a stay 
of execution of the ex parte decree itself. [p. 728, 
col. 1.] 

Appeal against the order of the Court of 
the Subordinate Judge of Kumbakonam, in 
Execution Appeal No. 697 of 1914, in 
Original Suit No. 46 of 1914. 

FACTS.— The plaintiff obtained against the 
defendant a decree ew parte. The defendant ap- 
plied to set it aside and for stay of execution 
of that decree. He was then “directed to 
furnish security on a certain date fixed, but 
before that date he was arrested in execution 
of the decree, and he pleaded exemption from 
arreston the ground that the order giving him 
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time to pay operated as a stay of execution 
of the decree itself. 

Mr. A. V. Viswanatha Sastri, for Mr. G. S. 
Ramachandra Atyar, for the Appellant. 

Mr. K. S. Jayarama Atyar, for the Re- 
spondents. 


JODGMENT.—A decision on the question 
whether an arrest made of the judgment- 
debtor by the officer of the Court is legal or 
otherwise has-been held in Nayana Naickan v. 
Syed Gulam Ghowse (1) to fall under sections 
47 and 2 of the Civil Procedure Code and we 
agree with that decision. The preliminary 
objection that no appeal lies is, therefore, 
over-ruled. 


On the merits, the appellant has no case, 
as the order giving time to the appellant 
till 4th September 1914 to pay the decree 
amount into Court, which order was passed 
on his application to set aside the ex parte 
decree, was not intended to, and did not 
legally, operate as a stay of execution of the 
ex parte decree itself, 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 5 Ind. Cas. 909; 20 M. L. J. 136; 8 M L. T. 122, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sxooxp Orvin, Appeat No. 314 or 1911. 
July 30, 1912. 
Present: —Mr. Kanhaiya Lal, A. J. C. 
SRI RAM — PLAINTIFF—A PPELLANT 
versus 
RAM PARGASH AND OTHERS — DEFENDANTS 
RESPONDENTS. . 

Jurisdiction. of Civil and Revenue Courts—Joint 
possession of under-proprietary holding—Mesne profits 
in respect of khudkasht—-Under-proprietors, suit be- 
tween. ii . : : 

Where the parties are under-proprietors holding 
specific shares in a certain area within the mahal, 
a suit between them for joint possession or for 
mesne profits in respect of khudkasht land wrongfully 
withheld, is not excluded from the jurisdiction of 
a Civil Ceurt, [p. 733, col. 2.] . 

Therefore, & suit for joint possession and damages 
against a mortgagee, who retains possession over 
the mortgaged property in spite of redemption, 
although he be a co-sharer of the mortgagor in 
under-proprietary rights forming the subject-matter 
of the mortgage, is cognizable by a Civil Court. [p. 
133, col. 2.4 
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Phani Singh v. Nawab Singh, 98 A. 161; A. W. N. 
(1905) 233, distinguished. : i 

Bhairon Rai v. Saran Rui, 26 A. 588; A. W. N. 
(1904) 106; Ram Charan Rai v. Kauleshar Rai, 21 A. 
158; A. W. N. (1904) 199 and Jagar Nath Ojha v. Ram- 
phal, 18 Ind. Cas. 79; 84 A. 160; 8 A. L. J. 1812 
referred to. 


Appeal from -the decree of the District 
Judge, Gonda, dated the 15th June 1911, 
reversing that of the Munsif, Gonda, 
dated the 24th April 1911. 

Babu Hargovind Das, for the Appellant. 

Mr. Sinha, for the Respondents. 


JUDGMENT.— This appeal arises out of a 
suit brought by the plaintiff-appellant for the 
recovery of joint possession of a two-annas 
share with the right to groves and isolated 
trees appertaining to the same and for mesne 
profits, 

The plaintiff's allegation was that the said 
property belonged to two brothers, Bhagwan 
Dat and Ramphal, who mortgaged the same 
to Hardat, the father of the defendant No. 1, 
and Har Prasad, the father of the defendants 


. Nos. 2 and 3, on the 3lst May 1884, Sub- 


sequently the same property was mortgaged 
by Bhagwan Dat by a deed of conditional 
sale to Gajadhar, the father of the plaintiff, 
on the 9th May 1893. The father of the 
plaintiff obtained a decree for foreclosure 
on his mortgage and on the strength of it 
filed a suit for redemption of the previons 
usufructuary mortgage made by Bhagwan Dat 
and Ramphal in favour of Hardat and Har 
Prasad on the 3ist May 1884. He obtained 
a decree and in pursuance thereof obtained 
possession over the mortgaged property by 
redemption on the 14th April 1907. The 
plaintiff complained that, in spite of the 
above proceedings, the defendants did not 
give actual possession to him. The defendants 
denied that they were in possession of any- 
thing more than their share in the village, 
The Court of first instance found that the 
defendants were in possession of the plaintiff's 
share during theperiod in suit, thatthe defend. 
ants prevented the plaintiff from cultivating 
the khudkasht land after the dakhal dehant 
proceedings, and that the plaintiff was not 
entitled to the groves or trees not covered by 
the previous decree. It, therefore, gave the 
plaintiff a decree for joint possession of the 
two-annas share in dispute and for Rs. 174-4.6 
as damages, and dismissed the claim as 
regards the groves and trees. The lower 
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Appellate Court found that the suit for joint 
possession and mesne profits was not main- 
tainable by the Civil Court,- and that the 
plaintiff’s remedy was to sue defendants for 
profits in the Revenue Court and to obtain, 
as against them, a partition of his share. 


I do not think that these findings can be 
sustained. The previous decree obtained by 
the plaintiff-appellant’ against Hardat and 
Har Prasad and others.of the defendants- 
respondents, operated as ves judicata and 
the plaintiff was entitled to joint posses- 
sion if, after the dakhal-dehant proceedings, 
the defendants-respondents prevented the 
plaintiff-appellant from cultivating the 
khudkasht area. The decision in Phani 
Singh v. Nawab Singh (1), relied on by 
the Court below, does not apply, because in 
that case the tlispute related to some land 
which was cultivated by a tenant and over 
which one of several joint owners had taken 
exclusive possession after the death of the 
tenant and got hisname recorded in the muta- 
tion department as an owner. The present dis- 
pute relates to some khudkasht land, which was 
originally the under-proprietary holding of the 
mortgagors. The plaintiff has stepped into the 
shoes of the mortgagors by virtue of the decree 
for foreclosure and the redemption of the pre- 
vious mortgage and hasa right to cultivate the 
said land in the same manner as it was culti- 
vated by the mortgagors. The defendants are 
holding possession over’ the land in dispute 
not as co-sharers, but asthe representatives 
of the mortgagees whose rights were deter- 
mined by the previous decree for redemption 
and, as held in Bhatron Rai y. Saran 
Rat (2) a plaintiff, who has been in joint 
possession of the property, and has been 
illegally ousted therefrom, is entitled to be 
restored to such joint possession. The plaint- 
iff in this case obtained joint possession by 
virtue of the dakhal-dehant proceedings, but 
was prevented fromcultivatingtheland whish 
formed the subject-matter of the redemption 
decree, by the defendants. In Ram Charan 
Rai v. Kauleshar Rai (3), where certain of 
the owners of immoveable property were pre- 
vented by some of the other owners from exer- 
cising their legal rights in respect of the 


(1) 28 A. 161; A. W. N. (1905) 288. 
(2) 26 A. 688; A. W. N. Ten 106. 
(8) 27 A. 168; A. W. N. (1904 199. 
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joint property, it was held that the disposses- 
sed co-owners’ were entitled to a decree that 
they should be restored to joint possession, 
and not merely to a decree declaring 
their rights to joint possession. This case was 
followed in Jagar Nath Ojha v. Ramphal (4) 
where it was laid down that there was no 
distinction on principle between the case of a 
person who was entitled to joint possession 
but had not obtained it. A plaintiff, who 
never had been in possession but is entitled 
to possession jointly with other persons, can, 
therefore, be granted a decree for joint posses- 
sion. There is nothing to require the plaintiff 
to go to the Revenue Court and sue for parti- 
tion. It is at his option to do so if he likes, 
The defendants cannot compel him to do so 
by wrongfully cultivating the plots, in respect 
of which the plaintiff had previcusly obtained 
a decree for redemption. 

Both the parties are under-proprietors 
holding specific shares in a certain area with- 
in the mahal and, as between under-proprie- 
tors, a suit for joint possession or for mesne 
profits in respect of khudkasht land wrong- 
fully withheld is not excladed from the juris- 
diction of the Civil Court. Section 108, clauses 
6 to 18, of the Oudh Rent Act specifies the 
classes of suits, other than suits regarding the 
division or appraisement of produce, which 
under-proprietors or tenants are required to 
file in the Revenue Court. The heading to 
clauses 6 to 18 of section 108 as compared 
with the heading to the classes of suits men- 
tioned in clauses 15 to 18 indicates the 
differentiation made by the Oudh Rent Act be- 
tween under-proprietors on the one hand and 
lambardars, co-Sharers and muafidars on the 
other hand. A suit for damages against a 
mortgagee, who retains possession over the 
mortgaged property in spite of redemption, 
albeit he be a co-sharer of the mortgagor in 
the under-proprietary rights forming the 
subject-matter of the mortgage is, therefore, 
cognizable by the Civil Court. 

Accordingly we allow the appealand remand 
the ease to the Court below for a trig] on the 
merits. The costs of the appeal® will abide 
the result. 


. Case remanded. 
(4) 18 Ind. Cas. 79; 8 A. L. J. 1812; 34 A. 150. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revante Perion No. 2 or 1912-13 or 
Bartra DISTRICT. ` 
August 5, 1913. 
Present:—Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 
CHAKAURI AND oTRERS—DEFENDANTS — 
APPLICANTS 
versus 
NAKCHEDI SINGH AND OTRERS— 
PrarNTIFFS— RESPONDENTS. 

Agra Tenancy Act (TI of 1901), s. 48—Enhancement of 
rent of occupancy holding —Rent for three holdings paid 
in lump sum—IEmhancement of rent of one holding, suit 
for, maintainability of. 

Where a zemindar sued for the enhancement of 
rent of an occupancy holding, the rent for which 
-together with the rent for two fixed-rate holdings was 
paid in a lump sum: 

Held, thatthe suit was not maintainable as it was 
the duty of the zemindar to have first the rent 


really due upon this holding only determined accor- i 


ding to law. 

Application for revision of the order of the 
Commissioner of the Benares Division, dated 
the 20th September 1912, confirming that of 
the Assistant Collector, Ballia, in a case of 
enhancement of rent. i 


JUDGMENT. 

Baicu, S. M.—(July 29, 1913).— The 
suit was for the enhancement of rent of an oc- 
eupancy holding, 6 beghus 7biswas 7 dhurs, the 
rent of which was stated to be Rs. 4-9-0. 
Both the lower Courts were of opinion that 
Rs. 4-9-0 was not the genuine rent of this 
holding. The rent is shown in the patwari’s 
papers as paid ina lump sum for this 
occupancy holding and for two fixed-rate 
holdings, and the lower Courts were clearly 
of opinion that the occupancy rent was 
understated by the land-holder in order to 
secure a large enhancement. The suit was 
on this ground.dismissed. This was a proper 
order. It is right that the respondent. before 
suing for enhancement should have the rent 
really due upon the occupancy holding 
determined. In dismissing the suit the Com- 
missiongr added the following words: "The 
rent should now. be worked out proportionate- 
ly on the three holdings and entered 
accordiugly". 

This was a decision on a question on which, 
the suit for enhancement having been 
dismissed, the Gommissioner was not em- 
powered to issue any instructions. It decides 
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arbitrarily and without enquiry as to what 
the rent -of the occupancy holding should be. 
This is a matter which the respondent must 
have determined according to law. The 
Commissioner was not empowered to add 
these directions. I would cancel this part 
of the order as ultra vires and allow applicant 
his costs in the application. 

Tweepy, J. M.—I concur. 


Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

' Second CIVIL Appean No. 299 or 1913. 
January 19, 1915. 
Present:—Mr. Stuart, A. J. C. 

. THAKURDIN SINGH — PraiNTIEF— 

“ APPELLANT 
versus 
Musamxiat BHAGWANT KUAR AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Wajib-ul-arz, interpretation of—“Malik kamila,” 
meaning of—Tribal custom—Daughters, exclusion of, 
Jrom inheritanee—Custom as regards family in question 
to be proved—-Court, discretion of—Gift by Hindu 
widow to her married daughter-~ Declaration that plain- 
tifs reversionary rights not affected, relief as to, if 
entertainable, 

Where awajib-ul-urz stated that a Hindu widow who 
succeeds her husband in absence of male offspring 
succeeds as “malik kamila”: 

Held, that the words “malik kamila” meant an 
absolute owner. [p. 735, col. 2.] 

Dhondhe Singh v. Sant Bakhsh Singh, 8 O. C. 181, 
explained, 


Where there is evidence that in certain families of 
a tribe residing in a district daughters are oxcluded 
from succession, ib cannot be held on the basis of 
this evidence that there is such a tribal custom 
which has force in every family in the district; the 
custom must be proved with regard to the particular 
family in question. [p. 735, col. 2.} 

Surjan Singh v. Gur Parshad, Select Case No. 
41 and Musammat Parbati Kuar v. Rani Chandrapal 
Kaur, 8 O. C. 94, referred to. 

A Court should, in the case of a gift by a 
Hindu widow to her married daughter, refuse to 
grant a declaration that the deed of gift does not 
T the plaintiff's reversionary rights. [p. 736, 
col. 2. G 

Bhupal Ram v. Lachma Kuur, 11 A, 253; A. W. N. 
(1889) 22, followed. 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 25th April 


1918, upholding that of the Subordinate 


‘Judge, Partabgarh, dated the 12th Dacember 


1912, 
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Syed Ali Muhammad, for the Appellant. 

Babu Avadh Bihari Lal, for the Respond- 
ents. 

JUDGMENT.—This is a second appeal 
against a decree dismissing a suit for a 
declaration that a certain deed of sale is 
invalid as against the reversionary interest 
possessed by the appellant. 

It has been found on the facts that 
Badal Singh, a Kanpuria 'lhakur, who had 
separated from the rest of his family, died 
possessed of certain immoveable property, 


to which his ‘widow Bhagwant  Kuar 
succeeded. . 
Bhagwant Kuar executed on the 9th 


October 1911, a deed of giftofthe property 
to her daughter Raghuraj Kuar. 

It is in contest whether she had a right ‘to 
transfer more thgn a life-interest. Raghu- 


raj Kuar would ordinarily succeed to the. 


property, should she survive her mother, 
unless it is found that there isa custom in 
the family excluding daughters from inherit- 
ance. 

The learned Counsel for ite. appellant 
.argues that the evidence establishes a 
eustont excluding Raghuraj Kuar from 
inheritance, , Jagmohan Singh, Arjun Singh, 
Lachhman Singh, Bhagwant Singh, 
Thakurdin Singh appellant, Sheodayal Singh 
and Surajpal Singh, all Kanpuria Thakurs, 
residing in the neighbourhood, have deposed 
to certain instances in which daughters of 
Kanpuria Thakors of the vicinity were 
excluded from succession to their fathers’ 
property. These witnesses’ are found to be 
respectable witnesses, who would be likely 
to state facts which they knew truly. 


Some of them are in a better position than 
others to know such instances; some of the 
instances canbe explained to show that 


daughters, though excluded, were not neces-- 


sarily excluded as daughters, but on the 
whole this evidence is sufficient to establish 
that in certain families of Kanpuria Thakurs, 
residing in the vicinity, daughters had been 
excluded from suceession as daughters. 

Three of these witnesses have, however, 
frankly admitted that in other families 
residing in the vicinity daughters were not 
excluded from succession to their fathers’ 
property. 

Arjun Singh gave an instance in which a 
daughter of a Kanpuria Thakur of the 
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succeeded to her father's 
and Thakurdin Singh appellant 


neighbourhood 
property, 


and Debi Bakhsh Singh gave another 
instance in which two daughters of a 
Kanpuria Thakur of the neighbourhood 


succeeded to their father’s property. None of 
these witnesses were able ta give an instance 
in which a daughter in this particular 
family was excluded from succession, and 
there is no oral evidence to prove the 
existence of such a custom in this particular 
family. 

The wajib-ul-arz of the village has been 
produced. Itcontains a clause to the effect 
that a widow who succeeds her husband 
in absence of male offspring ‘succeeds as 
absolute owner. The words used are “malak 
kamila.” I am asked to interpret this, 
portion to mean that the widow obtains 
the rights of a Hindu widow only. I am 
unable to place such an interpretation 
on the words. They mean nothing else than 
that the widow succeeds as an absolute 
owner. In another portion of the wajzb-ul-arz 
it is stated that daughters are excluded 
from inheritance. The rights of widows 
and daughters are eithef correctly stated 
or are not correctly stated. If they are 
correctly stated, Bhagwant Kuar is absolute 
owner of the property and on the face of it 
has a complete -.‘title to transfer it by 
gift to Raghuraj Kuar and in that case 
the appellant has no claim to relief, If on 
the other hand these rights are not correctly 
stated, the wajib-ul-arz cannot be considered 
to support the existence of a custom ex- 
eluding daughters. So in neither case can 
this document help the appellant. 


Excluding the evidence afforded by its 
entries from consideration, there is not 
sufficient evidence to support a conclusion 
that daughters are excluded from inheritance 
in this particular family. Iam asked to find on 
the authority of Surjan Singh v. Gur Parshad 
(1) that there isa tribal custom excluding 
daughters from succession, which has force 
in every Kanpuria family in the gisérict. 
There is nothing, however, in that decision to 
support any such contention. Nor are there 
any materials to justify a conclusion that such 
a tribal custom exists. The evidence, on the 
other hand, shows that different Kanpuria 


(1) Select Case No. 41. 
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families have different customs with regard 
to the exclusion of daughters, and it is not 
established that there is a custom excluding 
daughters in this particular family. The neces- 


sity of proving a particular family custom . 


is laid down in the decisionin Musammat 
Parbati Kuar v. Rani Chandrapal Kuar (2). 

The learned Counsel for the appellant 
has referred to the decision in Dhondhe 
Singh v. Sant Bakhsh Singh (83) in support of 
the proposition thatthe proper construction 
to be put on a doubtful passage in a 
wajib-ul-arz affecting Hindus is the con- 
struction compatible with the rules of Hindu 
Law, and he further has brought to notice 
a pronouncement of Mr. Chamier in an 
unreported case, Second Civil Appeal No. 
363 of 1909, to show that the words 
“malik kamila” .which I have translated 
as absolute owner, need not necessarily have 
that meaning. 

With regard to the decision in Dhonde Singh 
v. Sant Bakhsh Singh (3), it is sufficient to say 
that the rule of interpretation laid down 
therein would not be applicable to a case 
in which the meaning of the words is 
clear. Here there: can be no doubt as 
to the meaning of the words “malik kamila.” 
The learned Counsel for the appellant 
frankly admits that these words mean 
absolute owner. The authority of that 
decision cannot be invoked to help the 
appellant, for the words “malik kamilu” are 
as clear as the words of the passage in 
which it is stated that daughters are ex- 
cluded from inheritance. If I were to find 
that & widow was not an absolute owner, 
because according to the rules of the 
‘Mitakshara Law a  widow's estate is 
ordinarily less than that of an absolute owner, 
T should, in order to be consistent, have to 
find that the passage excluding daughters 
from inheritance must be considered not to 
exclude them  ffom inheritance, as the 
Hindu Law does not sanction such 
exclusion of daughters. But in any cir- 
cumstances the words bave a clear meaning. 
I do not understand that Mr. Chamier 
in the unreported decision laid down that 
the words “malik kamila” did not mean 
“absolute owner” and it is difficult to see 
how that unreported decision can help the 


(2) 8 0. C. 94, 
(8) 3 O. C. 181 
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appellant, as Mr. Chamier therein clearly 
found that in ro circumstances would he 
consider that the entries in a single wajzb-ul- 
arz afforded sufficient evidence as to the 
existence of a custom. 

The main objection to the argument of the 
learned Counsel for the appellant on this 
point is, that he is endeavouring to apply this 
wajtb-ul-arz so far asit suits him, and to 
ignore its provisions where they are fatal to 
the success of the case of his client. The 
appellant cannot put forward a document 
and refuse . to be bound by the plain 
meaning of one passage and to rely onan- 
other. 

For the above reasons I accept the -finding 
of the learned District Judge that no custom 
has been proved excluding Raghuraj Kuar 
from succession. 

The only other point argued was that, on 
the hypothesis that Bhagwant Kuar has only 
the interest ofa Hindu widow in the pro- 
perty and that Raghuraj Kuaris entitled 
to succeed on her death to a similar interest, 
the appellant who is acollateral should obtain 
a declaration that the deed of gift does not 
prejudice his reversionary rights. It was 
laid’ downin the case of Bhupal Ram v. 
Lachma Kuar (4) that a Court in proper 
exercise of its discretion should refuse to 
grant a& relief of this kind toa collateral in 
the case of a gift by a mother to her married 
daughter. 

It is admitted by the learned Counsel for 
the appellant that Raghuraj Kuar is a young 
married woman, who may in future bear a 
son, and, if I follow the decision of the 
learned Judges who composed the Bench which 
decided that case, I must reject the argument 
put forward by the learned Counsel for the 
appellant. 

He bas argued that that decision is errone- 
ous, but he has not succeeded in convincing 
me on the point. I consider the view of the 
law taken by the learned Judges composing 
that Bench to bethe correct view, and, follow- 
ing that decision, decide that a Court should 
not in proper exercise of its discretion grant 
the relief described. 

For the above reasons the appeal fails and 
is dismissed. The appellant will pay his own . 
costs and those of the respondents. 


Appeal dismissed, 
(4) 11 A. 253; A. W. N, (1899) 22. 
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MADRAS HIGH COURT, 
Seconp Crvit Apprats Nos. 324 AND 325 
or 1913. 

December 7, 1915. 
Present: —Mr. Justice Kumaraswami Sastri 
and Mr. Justice Phillips. 

Rajah P. RAMAKRISHNA RAYA- . 
NINGARU—Derenpant— 
APPELLANT IN BOTH 

. versus : 
In S. A. No. 324 or 1913 
RANGACHARIAR AND ANOTHER —- 
PLAINTIFFS——-RESPONDENTS 
Ix S. A. No. 325 or 1918 
AUDI LAKSHMI AMMAL-—PLAINTIFF— 


RESPONDENT. 

Landlord and Tenant—Remission—Claim for.remis- 
sion of “savi’—Custom or contract not proved — Claim, 
whether can be legally enforced. 

In the absence of a custom or & contract to the 
contrary, the obligation to grant remissions is purely 
moral, and not ‘legal, and cannot be enforced by a 
suit. 


Thandavaraya Mudaliar v. Ramaswamy Mudaliar, 
Sudder Adalat Reports of 1859, p. 105; Alagappa 
Chettiar v. Tirunagavalli, 13 M. L. J. 377, followed. 


Second appeals against the decree of the 
District Court, Chingleput, in Appeal Suits 
Nos. 610 and 611 of 1911, preferred against 
that of the Sub-Collector, Chingleput, in 
Summary Suits Nos. 218 and 219 of 1911. 

Mr. L. Venkataraghava Aiyar, for Mr. L. A. 
Govindaraghava Atyar, for the Appellant. 

Mr. V. C. Seshachariar, for the Respond- 
ents, : 

JUDGMENT.—The plaint does not allege 
any custom to grant remissions in case of 
“sawi, There is no finding of the existence of 
any such custom and the evidence as to 
custom is insufficient. The plaintiff in 
paragraph 3 of the plaint alleged an agree- 
ment to grant remissions but there is no 
evidence of any such agreement. In the 
absence of the proof of custom or contract 
the obligation to grant remissions is puraly 
moral, and not legal, and cannot be enforced 
by suit. [Thandavaraya Moodaliar v. Rama- 
swamy Mudaliar (1) and Alugappa Chettiar 
v. Tirunagavalli (2).] We reverse the decrees 
of the lower Courts and dismiss the suits 
with costs throughout. 

Appeal allowed. 


(1) Sudder Adalnt Reports of 1859, p. 105. 
(2) 13 M. L. J. 377. 
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BAQRIDI KHAN t. ZAKIR HUSSAIN, . 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. į 
Revenos Petition No. 23 or 1913-14 or 
ANLAHABAD DISTRICT, 
November 30, 1914. . 
Present:—Mr. Tweedy, S. M., an 
Mr. Holms, o. M. ' 
BAQRIDI KHAN AND OTHERS — DEFENDANTS 
—ÅFPELLANTS 
versus ; 
Syed ZAKIR HUSSAIN AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 10—8ir — Will— 
Ez-proprietary rights in Javour of heirs, if accrue. 
When a person leaves by Will his proprietary rights 
to third persons, his heirs get no ex-proprietary. 
rights in the sir. ! 

Second appeal from the order of the. 
Commissioner of Allahabad Division, dated 
the lst July 1914, reversing that of the 
Assistant Collector, Allahabad Distriet, in: 
a case of ejeciment. : 

Horus, J. M.—(November 24, 1914.)— 
.Appellant is unable to produce any rulings 
in support of the contention that when: 
& person leaves by Will his proprietary 
rights to third persons his heirs have 

-rights of an ex-proprietary tenant in his 


sir, nor does he wish to argue this 
point. A Will takes effect at the 
moment of death, and the contention 
cannot be upheld. Respondents then were 


not ex-proprietary tenants and could not 


sue toeject the appellants. In the eight 
ejectment suits in which respondents 
allege themselves to be ex-proprietary 


tenants, I would set aside the order of the 
Commissioner and restore that of the Assist- 
ant Collector, respondents paying costs. 
Tweepy, S. M.—I agree. The Commis- 
sioner has gone utterly wrong over the 
ease and his decision of 24th June 1913 


is not binding -in this case as only the 
respondents inthe present ‘appeal were 
parties." The decision of the Assistant 


Record Officer is also not final as it is 


under appeal. The appeal should be 
decreed. . ers 


Appeal allowed, 
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MUHAMMAD ABDUL QADIR V. JNAN CHANDRA PAL, 


CALCUTTA ‘HIGH COURT. 
APPEAL FROM ORIGINAL Duores No. 229 
or 1913. 

January 21, 1916. 

Present; —Mr. Justice Holmwood and 
Mr. Justice Imam. 
MUHAMMAD ABDUL QADIR - Derenp- 

ANT-— APPELLANT 
versus ` 
JINAN CHANDRA PAL-—PLAINTIFF— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata—Matter directly and substantially in 
issue, determination of—Incidental finding, effect of. 

The question what was “the matter directly and sub- 
stantially in issue” in a previoussuit depends on 
whether the parties tothe suitand the Court have dealt 
with the matter as if there was a relief claimed in res- 
pect of that matter also, that is to say, though the 
matter was in the first instance brought in, issue 
as ancillary or incidental to the matter in respect of 
which relief was claimed, it was dealt with and decided 
ns if it formed a direct and principal issue in tho 
suit. [p.739, col. 2.] 

An incidental finding as to the boundary of a plot 
of land not on a question directly and substantially 
-in issue in & previous suit, is not ves judicata as 
regards the question cf title to that strip in a sub- 
o suit between the same parties. [p. 739, col. 


Sitanath Midda v. Basudeb Midda, 2 C. L. J. 540, 
referred to. 


Appeal against a decree of the Special 
TA Acquisition Judge, dated the 8th March 


FAOTS of the 
judgment. 


Mr. Zahid, for the Appellant.—The dis- 
puted plot forms part of a strip of land to 
the south of the tank, which was never 
purchased by, and was never in possession 
of, the. plaintiff-respendent or his prede- 
cessors-in-interest, as an examination of the 
several: title-deeds of both parties, parti- 
cularly “the southern boundary as given in 
the later title-deeds of the plaintiffs Touyi 
No. 123, the Municipal bills, arid the pre- 
vias, litigation between the parties, and 
particularly the partiticn proceedings be- 
tween the predecessors-in-interest of the 
parties, will show. The claim of the plaint- 
iff, besides, is barred by res judicata, in 


case appear from the 


that in a previous suit between the parties. 


with regard to another portion (c) of the 
southern strip, it was held and decided that 


‘formed the subject-matter 


"plaintiff's 


the whole of the southern strip, and for the 
matter of that, the portion (c), was outside 
the plaintiff's Towji No. 123 and formed 
part of defendant-appellant’s Towji No. 28. 
Vide Sitanath Midda v. Basudeb Midda (1). 
Babus D.-N. Bagchi and Purna Chandra 
Roy, for the Respondent.—The finding in 
the previous litigation with regard to the 
whole of the southern strip was merely 
incidental and ancillary to the finding 
about the particular plot (c), which only 
of the suit and 
which alone was directly and substantially 
in issue, and not the whole southern strip, 
of which the subject-matter of the present 
suit forms only another different part, and 
as such the previous judgment is not ‘res 
judicata in the present case. The point ig 
obvious and no authority js required in sup- 
port. Even the authorities cited by the 
other side go to show that, as also the autho- 
rities collected in Mr. Justice Woodroffe’s 
edition of the Civil Procedure Code under the 
heading Res Judicata. There is thus no force 
in the plea of res judicata. And none again 
in -the other pleas of exclusion and limita- 
tion. Although the southern boundary: in 
the later title-deeds of the plaintiff's Towj? 
No. 123 has been somewhat loose, the 
area remained the same in all the transfers, 
and itis evident that the whole land was 
transferred, the southern strip being 
never excluded, and the particular plot re- 
mained waste, as found by the learned 
Judge. At any rate, there was no evi- 
dence of adverse possession before 1901 and 
the suit was instituted in 1912. The 
plea of limitation, therefore, also fails. The 
partition proceedings, ib is to be noted, 
were not binding upon the defendant-re- 
spondent, as he was not a party to them, 
and Manik Lal’s interest was adverse to his. 
The conduct of Manik Lal and of the 
defendant-appellant and his predecessors-in- 
interest appears to be fraudulent both in 
the partition proceedings as well as in try- 
ing ‘to include the southern portion of 
Towji No. 128 in documents df 
transfersof defendant's Towjis Nos. 28 and 124. 
The defendant’s claim, therefore, fails and the 
appeal must be dismissed with costs. 
JUDGMENT.—This is an appeal from a 


(1) 20. L. J, 540, 
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decision of the Special Land Acquisition Judge 
on a reference from the Collector. The refer- 
ence has not been printed and we do not 
really know what it was. This omission 
and the extraordinary manner in which the 
documents of the contesting parties have 
beer. intermingled in the paper book and 
statements vitiated by the omission of ne- 
gatives in printing have caused us much 
difficulty in disposing of the appeal, a diffi- 
culty which has not been rendered lighter 
by the order in which the learned Counsel 
elected to argue; the appeal. Among the 
points that arise inthe appeal are a question 
of res judicata and one of adverse possession. 
The first, which is a bar at the outset, was 
not argued until the whole record had been 
placed before us and the appeal argued on 
. the question of title, The second, which is 
the only point in the case that has any 
real substance init, was not brought for- 
ward till the very end of the argument on 
the second day. 

The question in dispute appears to be a 
claim to one and a half cottahs of land in 
Sealdah by two rival claimants, of whom the 
appellant is claimant No. 1. The learned 
Judge has found that the title is and has 
been all along with claimant No. 2, the re- 
spondent Jnan Chandra Pal. He has inci- 
dentally found that no question of adverse 
possession arises as the land was lying 
waste. He, therefore, decided that Jnan 
Chandra Pal, claimant No. 2, was entitled 
io retain the compensation money for the 
acquisition of 14 cottahs 5 gundas 2 cowries 
and 6 dams of the plots in dispute, while 
his co-sharer in title not having made any 
claim to the balance the Collector’s award 
giving it to claimant No. 1 would be undis- 
turbed. Against this claimant No. 1 has 
appealed and his learned Counsel has for- 
mulated two questions for our consideration 
in the first instance. The first is that the 
appellant will be able to show that Manik 
Lal Dhar has no title and that he was never 
in possession and the second point is that 
the appellant was in possession both by 
adverse possession and by purchase. The 
agreement addressed to us was chiefly on the 
question of title, and we are, after going 
through all the 
before us, able to agree with the learned 
Judge in the Court below that there can be 
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no doubt as to the title of Manik Lal Dhar 
to the land in dispute and as to the fact that 
this title had passed to Jnan Chandra Pal 
by foreclosure of a mortgage of the land 
made by Manik Lal of his whole holding 
of some two bighas odd in Survey No. 123. 

Against this in the last resort two curious 
objections have been taken by the learned 
Counsel, first, that the title to the whole strip 
of No, 123 south of the tank and its exten- 
sion up to the canal road having been 
agitated before Mr. Roe ina suit between 
the parties in 1909 about another plot (c) 
that appears to be in No. 124 and notin 
No. 123 at all, the finding of Mr. Roe that 
the southern boundary of Manik Lal's hold- 
ing excluded the whole strip between the 
tank, with pacca wall to the east and to 
the north the burial ground and mosque 
to the south, would operate as res judicata 
inasmuch as the plot now in dispute was 
included in that strip. The point of law 
was formulated by reference to the prin- 
ciple that the matter directly and sub-, 
stantially in issue and not the subject- 
matter of the suit constitutes the test of 
ves judicata and the ease of Sitanath Midda 
v. Basudeb Midda (1) was relied on. 
But this could only be argued by begging 
the question, what is the matter directly and 
substantially in issue, and this has been 
laid down in numerous decisions of their 
Lordships of the Judicial Committee to 
depend on whether the parties to the suit 
and the Court have dealt with the matter 
as if there was a relief claimed in respect 
of that matter also, that is to say, though 
the matter was in the first instance brought 
in issue as ancillary or incidental to the 
matter in respect of which the relief is 
claimed it is dealt with and decided as 
if it formed a direct and principal issue 
in the suit. We have not got the plaint 
and written staterent in that case. Nor 
does the question appear to have been 
raised in the lower Court, but from the 
issues framed and the judgment it is, char 
that the incidental finding as to the boundary 
was not (on sic) a question directly and sub- 
stantially in issue, and furthermore as far as 
the facts are concerned it is still open to 
us tocome to a finding upon them. The 
finding as to the boundaries was based upon 
an erroneous view of the partition proceed. 
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ings in 1901 which were not inler partes 
and upon a further erroneous view of the 
relation of Jnan Chandra Palin the case as 
‘representing the estate of Manik Lal Dhar. 
He can in no sense be said to hold the land 
‘from Manik Lal Dhar. There is, therefore, 
no possible ground for applying the doctrine 
of res judicata, S 


‘The second point was that by partition 
Manik Lal Dhar, the mortgagor, substituted 
other security for the original security, 
which included the strip of land of which 
the plot in dispute forms a part, and 
omitting this strip altogether partitioned 
two blocks of the tank which formed part 
of Nos. 124 and 28 and were not in his 
estate at all. The case of Hakim Lal v. Ran 
Lal (2) was cited for the proposition that 
a mortgagee is bound bya substituted se- 
curity. Of course this ruling to which one 
of us was &' party has no bearing on the 
case of a change in the corpus of the estate.; 
and the substitution shown in the partition 

' proceedings between Manik Lal Dhar and 
his minor co-sharer in 1901 is, as was found 
by Mr. Beacheroft in 1957, very suspicious 
and undoubtedly done in collusion with the 
Owners of Nos. 28 and 124 who were claim- 
ant No. l's vendors. It is perfectly clear that 
until 1901 the title to the whole of No. 123 
was vested in Manik Lal Dhar; and Jnan 
Chandra Pal having never been a party to 
any of Manik Lal Dhar’s dealings with the 
appellant’s vendor or to the partition pro- 
ceedings his title was never affected. In 
this view of the case the question of adverse 
possession does not really arise. The claim 
of the respondent was made in 1912 and 
there is no evidence of any possession by the 
predecessors of appellant prior to 1901. 

We may briefly glance at the oral evi- 
dence given by the appellant. The muni- 
cipal clerk of the Assessment Department 
shows, as the learned Judge has found, that 
Abdul Kadir never asserted any claim to 
Munigipal premises No. 33 in which the land 
in dispute is situated until the year 1906. 
Before that Jnan Chandra Pal alone had 
been registered. Abdul Kadir, the claimant 
No. 1, himself -admitted on oath in 1908 
that he had no interest in No. 123 in which 
the plot in dispute is admittedly situated. 


(2) 6 C, L. J, 46. 
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The oral evidence of Asadulla is, in our 
opinion, unworthy of credit. The Jand he 


sold was the land he got from Abdul Khan- 
samah in No. 123. For the first time in a 
document of 1897 the east boundary was 
fraudulently extended up to the canal road 
and this has given rise to all the subsequent 
troubles and to the loss of plot (A), to 
which the respondent was unable to -es- 
tablish his title before Mr. Beacheroft. 
Still even in these two documents, though the 
southern boundary is defective, nothing 
that previously passed. as No. 123 is ex 
eluded. An examination of the facts and 
history of the case clearly exposes the 
clandestine understanding between the ap- 
pellant and his predecessor and Manik Lal 
Dhar to defeat the just right of the latter's 
mortgagee. We see nq meason to inter- 
fere with the decision of the learned Judge, 
which is affirmed and the appeal is dismissed 
with costs. f 
There is a cross-objection as to the small 
residue of the co-sharer. We find that the 
respondent has no locus standi to contest this 
matter. The title is found with a third 
party who is not a party to the proceedings 
and the possession is with the appellant. 
The decision of the claim to this small sum 
of money will in no way affect the title of 
the real owner if he is not the appellant. The 
counter-objection is also dismissed with pro- 
portionate costs. Í 
Both appeal and cross-cbjection dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. ps 
Seconp Civi, APPEAL No. 557 or 1913. 
July 13, 1915. 

Present:--Mr. Kanhaiya Lal, A. J. C. 
CHAUHARJA BAKHSH--DEFENDANT— ` 
APPELLANT 

versus : 
RAM HARAKH —PLAINTIFF AND OTHERS 


—DEFENDANTS— RESPONDENTS. 
Construction of  document—Pleading — Plaintiff, 
position of—Mortgage—Corenant that mortgagor not 
to redeem previous mortgage without paying sub- 
sequent advances, if valid and enforceable—Charge— 
Mortgaged property not described in deed of furihtr 
charge, effect of-— Subsequent advances tacked on to 
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previous mortgage—Clog or fetter on equity 
demption, 

A plaintiff cannot, in sec. nd appeal, be permitted 
to resile from the position he took up in the 
plaint. [p. 741, col. 2.] 

. The construction placed on one document can- 
not be of any material help in construing another. 
Lp. 742, col. 2.] 

Where subsequent advances are charged on ihe 

property covered by a previous mortgage, a covenant 
that the mortgagor shall not be permitted to redeem 
the latter without paying the former, is valid and 
enforceable.  [p. 742, col. 2.] 
. If the intention of parties to a transaction, as 
gathered from the document as a whole evidencing 
that transaction, is to create a charge, the mere 
fact that the mortgaged property is not described 
therein, because the money advanced is tacked’ on 
to a previous mortgage, does not detract from the 
validity of that charge. [p. 748, col. 1.] 

Hunoomanpersaud Panday v. Musammat Babooee 
AMunraj Koonweree, 6 M. I. A. 393 at p. 411; 18 W. R. 
81n; Bevestre 263n; 2 Buth. P. C. J. 29; 1 Sar. F. C. J. 
552; 19 E. R. 147 and Thakur Vasonji Moravji v. 
Musammat Chanda Bibi, 29Ind. Cas. 781;.19 C. W.N. 
873; 17 Bom. L. R. 666; 18 M. L. T. 31; (1915) M. W. 
N. 449; 2 L. W. 676; 22 C. L. J. 180; 37 A. 369; 29 
M. L. J. 130, referred to. 

Where certain deeds, styled as "rehennama zar 
mazid,” provided that the property mortgaged by previ- 
‘ous deeds of mortgage and further charge should not 
‘be‘redeemed until the amounts due on the former 
deeds were first paid, and that without paying 
up those amounts the mortgagors and their heirs 
should have no right to redeem the mortgaged 
property, but did not specifically describe in them 
the mortgaged property, although the context clearly 
Showed that the amounts due on thom were tacked 
on to the previous deeds of mortgage and further 
charge: f 

Held, that the said deeds created-a charge on 
the mortgaged property and could’ not be treated 
-as clogging or fettering the equity: of redemption 
and were valid and enforceable deeds. [p. 742, col. 1.] 

Radha Krishna v. Sheo Dial, 8 O. C. 132, Chandrika 
Pershad v. Jagannath, 8 O. ©. 227; Bhikham Singh 
v. Shankar Dayal Singh, 1 Ind. Cas. 345; 6 A. L. J. 225; 
Ranjit Khan v. Ramdhan Singh, 2 Ind. Cas, 859; 31 
^A. 482; 6. A. L. J. 654; Brij Lal Singh v. Bhawani 
Singh, 7 Ind. Cas. 115; 32 A. 651; 7 A. L. J. 821 and 
-Hari v. Vishnu, 28 B. 349; 6 Bom. L. R. 313, referred to. 
. Ram Adhin Misra v. Sitla Bakhsh Singh, 25 Ind. Cas. 
905; "17 O. C. 308 and Ganesh Prasad v. Bisram 
Singh, 18 Ind. Cas. 461, explained. 


Appeal from the decree of the District 
"Judge, Fyzabad, dated thelOth September 
‘1913, modifying that of the Additional 


of re- 


‘Munsif, Fyzabad, dated the 28th March 
-1913. 

Pandit Gokaran Nath Misra, for the 
Appellant. 


Babu Jiban Krishna Banerji and Mr. N, 
N. Dutt, for Respondent No. 1. 

JUDGMENT.—This appeal arises out of 
& suit for redemption brought by the 
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plaintiff-respondent in respect of a mortgage 
effected by Ajudhia Singh and Musammat 
Dilraj Kuar, acting as a guardian of her 
minor sons, Lakhpati Singh and Suraj 
Bakhsh Singh, in favour of the defendant- 
appellant on 17th January 1895, and a deed 
of further charge executed by Ajudhia 
Singh and Lakhpati Singh in favour of 
the same on the 18th July 1901. The 
plaintiff is a subsequent mortgagee of the 
property comprised in the said mortgage 
and further charge. The defence was that 
the plaintiff was not entitled to sue for 
redemption without pàying the amounts due 
to the defendant-appellant on account of 
certain deeds of further charge, set forth 
in the written statement, and that the 
mortgagee was entitled to the revenue 
which he had paid since the revision of 
the Settlement in excess of what he had 
contracted for. It' was further pleaded that 
the plaintiff was liable to discharge the 
amount due on certain prior mortgages 
before obtaining redemption of the mortgage 
in suit and that the mortgagee held some 
birt land in the village which should be 
excluded from the claim. 

The Court of first instance found that 
the deeds of further charge were proved, 
that certain prior mortgages existed in 
which the defendant-appellant held or had 
acquired a half share, that no birt land 
belonged to the mortgagee, and that the 
enhanced revenue paid by the mortgagee 
could not be recovered without showing 
that the profits derived from the mortgaged 
property had proved insufficient ‘to pay the 
interest secured by the mortgage. The 
lower Appellate Court confirmed that decree, 
except in so far as it disallowed the 
amount claimed by the defendant-appellant 
on the deeds of further charge. It found 
that the said deeds did not create any 
charge or hypothecate the property as 


‘security for the repayment of the moneys 
advanced thereby. 


So far as the first deed of further charge, 
dated the J3th July 1901, is concerneéti, the 
plaintiff never denied that it created a 
charge. On the other hand he sued for its 
redemption and offered to pay Rs. 206 in 
respect of the same. He cannot now be 
permitted to resile from the position he had 
taken up in the plaint. In regard to the 


742 
CHAUHARJA BAKHSH 2%. RAM HARAKH. 


other deeds, which were executed by Ajudhia 
Singh and Suraj Bakhsh Singh on the 11th 
and 13th September 1904, it is clear from 
the provisions contained therein that they 
created a charge on the mortgaged pro- 
perty. They provided that the property 
mortgaged by the previous deeds, registered 
and unregistered, shall not be redeemed 
until the accounts due on the deeds of 
further charge are first paid, aud that 
without paying up the amounts due on 
the latter deeds, the mortgagors and their 
heirs shall have no right tò- redeem the 
mortgaged property. The property mort- 
gaged is not specifically described ‘in the 
said documents, but the context clearly 
shows that the amounts due:on the said 
deeds were tacked on to the previous deed 
of mortgage, which was registered, and the 
deed of further charge, which was un- 
registered, and as cbserved by a Beuch of 
this’ Court in Radha Krishna v. Sheo Dial 
(1) and Chandrika Pershadv. Jagannath (2),the 
said deeds cannot be treated as clogging or 
fettering the equity of redemption and are 
valid and enforceable. The intention of the 
parties was that the mortgaged property 
should be. treated as security for the sums 
subsequently advanced, the deeds being 
styled “rehennama sar mazid,” and it cannot 
be assumed that in embodying the above 
terms the, parties aimed at merely fixing 
the time when redemption was to ‘be 
allowed. Section 61 of the Transfer of 
Property Act lays down that a mortgagor 
seeking to redeem any one mortgage shall, 
in the absence of a contract to the contrary, 
be entitled to do so without paying any 
money due under any separate mortgage 
made by him or by any person through 
whom he claims on property, other than 
that comprised in the mortgage, which he 
seeks to redeem. It contemplates the pos- 
sibility of a lawful contract to con- 
solidate a mortgage with another mortgage 
in favour of the same mortgagee  res- 
pecting other property, and a fortiori 
recognises the validity of a contract to 
consolidate a: mortgage with subsequent 
advances, where the same property may he 
hypothecated or charged in both. In Bhikhar. 
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Singh v. Shankar Dayal Singh (8), where a 
document described as a bond tacked on to a 
mortgage contained a covenantthat whenever 
in any way the mortgagor shall pay the 
amount due under the mortgage, he shall, 
along with it, also pay the principal and in- 
terest due on that document and shall take 
back the field and the document and that no 
claim shall be brought meanwhile, it was held 
that the document created a charge, and that 
the property originally mortgaged was made 
security for the repayment of the subsequent 
advance. This decision was followed in Ranjit 
Khan v. Ramdhan Singh (4), where the 
circumstances were somewhat similar to those 
of the present case. In Brij Lal Singh v. 
Bhawani Singh (5), a covenant postponing 
redemption of a mortgage till a subsequent 
mortgage was satisfied was held to be 
valid and not a clog $n the equity of 
redemption. In Hari v. Vishnu - (6): 
the same principle was extended where 
the payment ofan earlier bahi debt was 
tacked on to a later mortgage, the mort- 
gage-deed being stamped as a mortgage 
for the entire amount. In regard to the 
tacking on of unsecured debts to a debt due 
on a mortgage, the decisions of the different 
High Courts are by no means unanimous, but 
it is practically well settled that wheresubse- 
quent advances are charged on the property 
covered by a previous mortgage, a covenant 
that the mortgagor shall not be permitted to 
redeem the latter without paying the former 
is valid and enforceable. 


On behalf of the plaintiff-respondent re- 
liance is placed on the decisions in Ram Adhin 
Misra v. Sitla Bakhsh Singh (7) and Ganesh 
Prasad v. Bisram Singh (€). But the construc- 
tion placed on one document cannot be of any 
material help in construing another. In 
the latter decision, the document was 
described as a famassuk or simple money bond, 
while in the former, as a deed of further 
charge. In none of these cases, the decisions 
of a Bench of this Court in Radha Krishna v. 
Sheo Dial (1) and Chandrika Pershad v. Jagan- 


(3) 1 Ind. Cas. 345; 6 A. L. J. 225. 

(4) 2 Ind, Cas. 859; 31 A. 482; 6 A. L. J. 654. 
(5) 7 Ind. Cas. 115; 32 A. 651; 7 A. L. J. 821. 
(6) 28 B. 849; 6 Bom. L, R. 313. 

(7) 25 Ind. Cas. 905; 17 O, C. 803. 

(8) 18 Ind. Cas. 461. 
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nath (2) seem to have been brought to the 
notice of the Court. The work of conveyancing 
is still largely in the hands of ignorant and 
ill-educated  petition-writers and village 
Scribes, and as pointed.out by their Lordships 
of the Privy Council in  Hunoomanpersaud 
Panday v. Musammat Babooee Munraj Koonweree 
(9) and Thakur Vasonji Morarji v. Musammat 
Ohanda Bibi (10) documents in India should 
be liberally construed. If the intention of 
the parties as gathered from the document as 
a whole was to createa charge, the mere 
fact that the mortgaged property was 
not described, because the money advanced 
was tacked on to a previous mortgage, would 
not detract from the validity of that charge. 
A document would not.be described as a 
rehannama zar mazid or render the mortgaged 
property irredeemable, unless the amounts 
due on the previous mortgage and the subse- 
quent advance were both paid, if it was not 
intended to make the property a security for 


the repayment of the latter as much as of the 
former, 


- In regard to the claim for the excess 


revenue paid by the defendant-appellant, it is 
‘clear from the mortgage-deed that provision 
' was made therein for the payment of interest 
at a specified rate, and, in the absence of evi- 
‘dence to show that the profits derived from 
the mortgaged property proved to be 

insufficient to pay interest at the said rate, 
. that claim cannot be entertained. 


With reference to the previous mortgages, 
one of which was effected by Gayadin in 
:favour of Tulshi-and the other by Jang 
Bahadur Singh and Ajudhia Singh, sons of 
Gaya Din Singh, in favour of the defendant- 
appellant, it is not disputed that the money 
‘required for the redemption of the former 
“and the money lent under the latter were 
"advanced from the joint family, of which 
_the plaintiff-respondent and the defendant- 
appellant were at one time members. A 
‘partition subsequently took place between 
them, by which it was agreed that each 
of them shall have an eight-annas share 
in the ancestral and collaterally inherited 
_ property, as distinct’ from the property ob- 


(9) 6 M. I. A. 398 at p. 411; 18W. R. 81 nz Sevestre 

- 253 n; 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. R. 
147 

(10) 29 Ind. Oas.'781; 19 C. W. N. 873; 17 Bom. 

: L. R. 566; 18 M. L. T. 31; (1915) M. W. N. 449; 2 L. 

Ww. 676; 22 ©. L. J. 180; 87 A. 369; 29 M. L. J.130. 
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tained by gift from Musammat Sita Bai or 
personally acquired. It is obvious, therefore, 
that the property acquired from joint family 
funds was treated as falling under the 
first category, and the Courts below rightly 
allowed the plaintiff-respondent an eight- 
annas share therein. 

There is no reference to the birt land 
claimed by the defendant-appellant in the 
mortgage-deed, which purports to be a 
mortgage of a fractional share, and it is 
not necessary under the circumstances to 
express any opinion in regard toit. 

The appeal is, therefore, allowed and the 
decree of the Court of first instance restored 
with the costs incurred subsequent to that 
decree, which shall be payable by the 


plaintiff-respondent to the defendant. 
appellant. 


Appeal allowed. 





MADRAS HIGH COURT, 

Seconp Civiu Appeat No. 816 or 1915. 
December 2, 1915. 
Present:—Mr. Justice Abdur Rahim 
and Justice Sir William Ayling, Kr. 
NAGAMUTHU PILLAI AND ANOTHER— 
DEFENDANTS— A PPELLAN'TS 
versus 
DASÜUSUNDARAM-—PLAINTIFF—- 
RESPONDENT. 

Hindu Law—Adoption—Dancing girl, when can 
adopt—Taking child for purpose of household duties— 
Adoption, validity of —Calling child "abimanaputhri," 
effect of. 

An adoption of a daughter by a dancing girl is valid 
in Madras Presidency if it is not made for the pur- 
pose of making the girl a prostitute. [p. 744, col. 1.] 

An adopted girl does not cease to be such if she 
is called “abimanaputhri” and doos not thereby 


o her adoptive mother. 
[p. 744, col. 1.] 


Where, therefore, a dancing girl took a young 
girl to help her in her household duties out of 
compassion for the helpless child and without any 
intention of forcing her to a life of prostitution and 
adopted her, though she was designated as “abimana- 
puthri”: 

Held, that the adoption was valid and the adopted 
girl was entitled to succeed the adoptive mother, 
fp. 744, col. 1.] x ees 

Second appeal against the decree of the 
Court of the Subordinate Judge, Tanjore, 
in Appeal Suit No. 290 of.1914, preferred 
against that of the Court- of the 
District Munsif, Tanjore, in Original Suit 
No. 54 of 1918. : v5 


TAA ` 
ANANDRAM t. NITYANANLA BAREAM, 
- Mr. K. S. Jayarama Atyar for Mr. R. 


Kuppusawmy Atyar, for the Appellants. 

Mr. G. S.: Ramachandra Adyar, for the 
Respondents. 
. JUDGMENT. 

. ABDUR Raum, J.— The first point is really 
covered by a series of authorities of this 
Courb laying down that the adoption of 
a dáughter by a dancing girl is valid 
in this Presideney if it is not made for 
the purpose of making the girla prostitute. 
We:have been referred to certain adverse 
observations in some judgments of a very 
general character but the learned Pleader who 
appeared for the appellant admits that 
the autborities are: all against him on that 
point. 
. It is found in this case that Vijayambal, 
the person who adopted the plaintiff, took 
the.girl to help her in her household 
duties out of compassion for the helpless 
child and that she did-not intend to force 
her to a life of prostitution. That being 


the finding, the adoption according to the: 


rulings of this Presidency must be held 
to be a valid one. 


Then the further question is raised as 
to- whether the evidence warrants the 
inference that there was adoption within the 
meaning of the law. The whole argument 
of the learned Vakil-tarns really upon the 
use of the word “abimanaputhri.” That 
apparently is the word used in the muchilka, 
Exhibit B, in describing the adoption. 
Both Courts have found that as a matter 
of fact the plaintiff was adopted within 
the meaning of the law. It may be that 
that phrase — "abimanaputhri" ordinarily 
means that the child which is so brought 
up is not regularly adopted. But evidence 
was given in the case with a view to 
show that, however the plaintiff was 
designated, she was in fact adopted by 
Vijayambal as her daughter. There is also 
evidence which has been accepted by both 
the Courts that according to the custom 


she, the plaintiff, being adopted though 
ealed. "abimanaputhri was entitled to’ 
succeed her adoptive mother. I do not 


think, therefore, there is any substance in 
the point raised by the learned Vakil for 
the appellant. 

Then there was also a question raised 
$8 to the jewels belonging to the deveased 
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Vijayambal. It is attempted to be argued 
before us that even if the plaintiff was 
the adopted daughter she would not be 
entitled to those jewels. But no such plea 
was raised in either Courts or in the 
grounds: of appeal before us. I would, 
therefore, dismiss the second appeal with 
costs. 
AYLING, J.—I agree. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Orver No. 291 
or 1915. < 
January 31, 1916. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
ANANDRAM.—DECREE-HOLDER — APPELLANT 
versus 
NITYANANDA BARHAM AND OTHERS— 
JUDGMENT-DEBTORS — RESPONDENTS. 

Decree, date of — Execution, erroneous order for, when 
binding upon judgmenti-debtor— Notice, proper service 
of — Amendment of barred decree—Limitation Act (IX of 
1608), Sch. I, Art. 182, cl. (4). 

A decree 'has to bear the same date as that of 
the order making it, and not the date on which it 
is signed by the Court. [p. 747, col. 2.] 

An erroneous orderfor execution of adecree passed 
after notice to the judgment-debtor cannot, although 


. unreversed, be treated as valid against him where 


the service of the notice has not been made in accord- 
ance with law and there is nothing to show that 
the judgment-debtor became' aware of the execution 
proceeding. [p. 747, col. 2.] 

Mungul Pershad Dichit v. Grija Kant Lahiri, BO. 51; 


"11 C. L. R. 118; 8 I. A. 123 (P. C.); 4 Sar. P. C. J. 229, 


distinguished. 

A service of a notice by affixing a copy on the 
entrance door of the house of a judgment-debtor 
without making a diligent search for him is not 
a service in accordance with law. [p. 747, col. 2.3 

An amendment of a decree after its execution has 
been barred by limitation, cannot give a fresh start 
to limitation from the daté of the amendment under 
Articlel82, clause (4), of the First Schedule of Ps 
Limitation Act, 1908. [p. 741, col. 2.] 4. 

Appeal against the order of the Sub- j Td 
Bhagalpore, dated the.16th June 1915. 

FACTS of the case -appear from the 
judgment. 

Sir Rash Behart Ghose with Babu Naresh 
for the Appellant:— The 
of the Trans- 


- decree as 
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the 6th October 1909, when it was signed 
and became operative. On the 26th Sep- 
tember 1909, only an order, was passed for 
making the decree. That order was not 
the .decree and could not be the decree. 
If 6th October is the date of the decree, 
then the application of the decree-holder 
for execution of the decree which was made 
on the 30th September 1912 was not barred 
by limitation. Notice of this application 
was served upon the judgment-debtors, so 
that even if the application for execution 
were barred, the judgment-debtors could 
not now take objection to execution 
on the ground of limitation as they did 
not raise that objection when the previous 
applieation, dated the 30th September 1912, 
was made after notice to them. The Sub- 
ordinate Judge says that thenotice was not 
duly served., Why? No evidence has been 
given to prove non- service or illegal ser- 
vice. And in the absence of such evidence 
it must be held that the serving peon 
performed his duty in accordance with law. 
Even the judgment-debtors did not examine 
themselves to prove that no notice was 
served upon them or that they were not 
aware of the execution proceeding. The 
Jearned Subordinate Judge was clearly 
wrong in holding that the notice was not 
. served. The case of Mungul Pershad Dichit 


v. Grija Kant Lahiri (1) is applicable 
to the facts of this case. After keep- 
‘ing silent when dhe previous applica- 


tion for execution was made, the judgment- 
debtors could not now turn round and say 
that the previous application for execution 
was barred by limitation. 


The decree as it stood originally was 
wholly incapable of execution. It was made 
against the deceased judgment- debtor and 
“others.” Who were these "others" was not 
stated in the decree. So it was impossible 
to execute the decree without amendment. 
The application for amendment was accord- 
ingly made on the 20th March 1914, and 
the decree was amended on the next day, 
£e. the 2lst March 1914. An application 
Ms then made for the execution of this 
amended on the 25th March 


(1) 80. 51 11 O. D. R. 113; 8 L A. 123 (P.C); 4 
Ear. P. C. J. 249. 
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of the 
Limitation Act limitation begins to run 
from the date of amendment. So it can- 
not by any means be said that the execution 
of this decree which is the only decree 
capable of execution is barred by limitation. 
The law is clear on this point. The pre- 
sent Limitation Act has set at rest by 
enacting Article 185, clause 4, the conflict 
of opinions on this point of the several 
High Courts. Though Calcutta, Madras 
and the Bombay High Courts held even 
before the amendment of the Limitation Act 
that limitation runs from the date of the 
amendment of decree, the Allahabad High 
Court was of opinion that even after amend- 
ment of a decree limitation runs from the 
date of the original decree. See Amar 
Chandrı Kundu v. Asad Ali Khan (2). 

[Teunoy, J.—If your application on the 
30th September 1912 was barred, then how 
could you execute the decree now by a fresh 
application for execution? ] 

That application was to enforce a decree 
against a person who was dead and, there- 
fore, was not a valid application. It 
asked the Court to do something which 
could not have been done. That application 
should be altogether put out of consider- 
ation. The application which was made after 
the amendment of the decree is the applica- 
tion which should be taken notice of. See 
Mahamaya Prasad Singh v. Abdul Hamid (3). 
Before the amendment the decree was so 
much waste paper, it could not have been exe- 
cuted at all against any person, neither 
against the original judgment-debtor who was 
not then in this world nor even against his 
heirs because their names were not given in 
the decree. 

The Subordinate Judge says that it was 
not necessary to amend the decree. He had 
no power to say so. As the amendment 
was made by his predecessor by an order 
passed on the application of the decree- 
holders for amendment, the present Subordi- 
nate Judge cannot say that the amendment 
made by his predecessor was wrong., 


Babu Mohendra Nath Roy, with Babu Sarat 
Chandra Mukherjee, for the Respondent.— 
In 1912 the decree-holders did not think that 


the decree was incapable of execution. They 
(2) 32 C. 908. 
(3) 21 Ind, Cas. 615; 18 C. W. N. 266, 
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applied for execution of the original decree 
apparently knowing that no amendment was 
at all necessary. After they found that 
their application for execution made on the 
30th September 1912 was barred by limit- 
ation, they came to discover for the first 
time that the decree was incapable of exe- 
cution and required an amendment before 
it could be enforced. This application for 
amendment was a mere device on their part 
to save their decree from the limitation bar. 
Atthe time of this application the decree 
had ceased to be enforcible, more than three 
years having elapsed from the date of the 
decree. A dead decree cannot be revived by 
an application for amendmeut, assuming for 
argument’s sake that the amendment was atall 
necessary. The decree before the amendment 
was not incapable of execution; the words and 
others” were in the decree. They might 
be vague, but their meaning was clear 
as who were meant by those words was well 
known to the judgment-debtors as well as 
to the decree-holders. The objection raised 
by the other side, is a purely technical one 
and has no substance in it. 

Babu Naresh Uhandra Sinha, in reply. 


JUDGMENT. 

Suarruppin, J.—This is an appeal by the 
‘decree-holders against the order of the Sub- 
‘ordinate Judge of Bhagalpur, dated the 16th 
June 1915. The facts necessary for the 
purposes of this appeal are these :— 

The decree-holders obtained a mortgage- 
decree on the 8th September 1902 against 
‘one Raja Thakur Barham. The amount of 
the money due was Rs, 2,96,369-5-0, but 
after the mortgage decree was made absolute, 
the mortgage properties were sold for 
Rs. 2,983,405 and were purchased by the decree- 
* holders. There was, therefore, a balance of 
Rs. 2,964-5-0 due to the decree-holders. 

The decree-holders made an application 
on the 25th May 1905 for a decree under 
‘saction ‘90 of the Transfer of Property Act 
‘in respect of the above balance. On a 
notice being issued to the judgment-debtor, 
Raja Thakur Barham, he filed an objection 
. and the 4th November 1905 was fixed for 
the objection to be heard. It appears, 
however, tbat the objection was not taken 
up onthe date fixed and nobody took any 
notice of the objection till the 2nd July 1909, 
when the decree-holders made an application 
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praying that orders might be passed upon 
their previous application. 

It appears that by the time when the 
application on` the 2nd of July 1909 was 
put in, Raja Thakur Barham, the judg- 
ment-debtor, died, and the necessary notices 
were, therefore, issued against his repre- 
sentatives, namely, Jai Barham and Gajai 
Braham. . 


The Court on receiving the return of 
the services of the notices passed an order on 
the 26th September 1909 for a decree to be 
drawn up under section 90 of the Transfer of. 
Property Act. 

The application put in by the decree- 
holders on the 2nd July 1909 had prayed 
for a decree under section 90 against the 
assets left by the deceased Raja Thakur 
Barham in the possession of his heirs, Jai 


Barham and Gajai Barham. - 
The decree under sec ion 90 of the 
Transfer of Property Act, bears no date 


but at the end 
following : . 
"Given under my hand and the seal 
of the Court this day the of 
October 1909. 
"Signed Paresh Cuanpra BANERJEE, Sub- 
ordinate Judge. 


of the decree we find the 








E 6-10-1909." . ; 
In the body of the decree we find it stated 
that a sum of Rs. 638-6-0 as principal 
with interest up to the,5th day of October 
1909 had been left in arrears. This decree 
was originally described as a decree between 
the plaintiffs, decree-bolders, and Raja 

Thakur Barham and others, defendants. 


On the 30th September 1912 two of the 


decree-holders filed the first application for 


execution of the decree under section 90. 
It was prayed that as Gajai Barham,. one of 
the two representatives of the Raja had 
died, his two minor sons should be sub- 
stitued in his place and it was furiher 
prayed that the execution should be issued 
against Jai Barham for self and as guardian 
to two minor sons of Gajai Barham and also 
against one Jai Kissen Barham as heirs 
of the Raja. Notices were .ordered to be. 
issued and after the return of the services 
of the notices the execution case was dis- 
missed on the 20th January 1918, but it 
appears that no order was passed about 
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' substituting the names of the twc minor sons 
in place of Gajai Barham. 

On the 17th March 1914, an application 
was filed -on behalf of the decree-holders 
stating that through some mistake in the 
‘office the name of Jai Barham and Gajai 
Barbam had not been mentioned in the 
decree and it was prayed that the decree 
might/be amended by removing the name 


‘of Raja Thakuf Barham and substituting . 


in its place the names of Jai Barham and 
Gajai. The Court ordered the mistake to 
‘be eorrected' and correction was made on 
the 25th of March 1914. The application 
for execution now in question was then made 
by one of the decree-holders, a3 the other 
-decree-holders were dead. 

This execution was objected to by the 
judgment-debtor on amongst other grounds 
that one of the decree-holders being dead, 
the execution could not proceed until the 
representatives of the deceased decree- 
holders were brought on the record and 
that the decree had become barred by limi- 
tation. i 
_ On the above facts the Subordinate Judge 
held that the application in question for 
execution was barred by limitation and 
hence the present appeal by the decree- 
holders. 

The grounds taken in the appeal before 
us are these:— 

1. That the decree as it stood before the 
amendment was incapable of execution as 
being against a dead man and that, there- 
fore, limitation would begin to run from the 
date of amendment and the present appli- 
cation baving been within three years 
from the date of amendment, the execution is 
"not barred. 


2. That if the time ran from the date 
of the decree under section 90 of the 
Transfer of Property Act it would run from 
the 5th October 1909, up to which date 
interest was calculated in the decree. 


In the lower Court seven issues were 
framed but for the purposes of the present 
- appeal we are concerned only with the 5th 
issue, which isto the effect “whether the 
execution was barred by limitation?” 

The decree under section 90 of the 
Transfer: of Property Act was passed on 
‘the 26th September 1909 although signed 
on the 6th October 1909. There can be 
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no doubt that the decree has to bear the 
same date as that of the order. Although 
the decree was signed on the 6th of October 
1909, the date of the order being the 26th 
September 1909, the decree should be 
treated as having been made on the 26th 
September 1909. The first application for 
execution was made on the 30th September 
1912. Obviously, therefore, the application 
was barred. On behalf of the appellant 
reliance has been placed on the case of 
Mungul Pershad Dichit v. Grija Kant Lahiri 
(1), where it was held that “Although 
the execution of a decree may have been 
actually barred by time at the date of an 
application made for its execution, yet, if 
an order for such execution has been 
regularly made by a competent Court 
having jurisdiction to try whether it was 
barred by time or not, such order, although 
erroneous, must, if unreversed, be treated 
as valid.” In this reported case it appears 
that the judgment-debtor, so far from 
appealing against the order of attachment, 
acknowledged its validity and presented a 
petition by which he prayed to stay the 
attachment. 

In the present case, however, the report of 
the  peon states that he made enquiries 
as to the defendants but not having found 
them in their houses, on the identification 
of the identifier he stuck up the notices on 
the entrance doors of the houses. Order V, 
rule 19, provides that in case where the 
return has net been verified the Court 
should examine the serving officer on oath 
with regard to his proceedings. In the 
present case the return was not verified nor 
was the peon examined. Further the report 
itself shows that no diligent search was 
made for the judgment-debtor; the service 
of notice was, therefore, not in accordance 
with the law, and there is nothing to show 
that the judgment-debtors became aware 
of the proceedings. I am, therefore, of 
opinion that the reported case cannot 
be of any help to the decree-holders. 

The next point urged on behalf of the 
appellants, decree-holders, is tha? the decree 
having been amended on the 21st March 
1914, limitation should be counted from that 
date under clause 4, Article 1&2 of the 
Limitation Act. The clause 4 of the above 
Article provides that limitation begins to 
run from the date of amendment where a 
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decree has been amended, 
years from. the date of amendment, but 
-the question is whether on the 21st March, 
1914, there was any decree having legal 
effect. The decree under section 90 is 
dated 26th September 1909 and the first 
-application for execution was made on the 
30th of September 1912, that is, more than 
three years after the date of the decree; 
that application, therefore, was barred. 

We have to see whether this application 
can be saved from limitation by any conduct 
of the judgment-debtors. We find that the 
notices to the judgment-debtors were. not 
legally served nor does it appear that the 
judgment-debtors were even aware of this 
execution petition. I am of opinion that 
there was no decree having any legal effect 
onthe date of amendment, It has been 
contended that the decree was incapable of 
execution because the judgment-debtors 
were stated to be the deceased Raja 
Thakur Barham and others. In this 
connection reliance has been placed by the 
appellants on the case of Muhammad Suleman 
Khan v. Muhammad Yar Khan (4) and 
Mahamaya Prasad Singh v. Abdul Hamid (3). 
In these two reported cases the decree had 
become incapable of execution. In the 
present case, however, the decree was in 
fact passed not against any deceased person 


but against the representatives of that 
. deceased person. Though through some 
mistake in the office the name of the 


deceased was inserted in the decree and 
after the name of the deceased the other 
judgment-debtors were described by the 
word "others", this was a clerical mistake 
of the office. The amendment was made on 
the 21st March 1914 andon the 25th March 
1914, the last application for execution of 
the decree under section 90 of the Transfer 
of Property Act was put in by the decree- 
holders. In their first application for 
execution it is clearly stated that Thakur 
Barham died on the 7th September 1905, 
and that Jai Barham and Gajai Barham are 
his heirs, that these latter are in possession 
of the Assets of Thakur Barham and that 
the decree under section 90 was passed 
against the two latter, and that after the 
passing of that decree Gajai Barham died 


(4) 17 A. 39; A. W. N. (1894) 191. 


ad 
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leaving him surviving two minor sens, and 
these minors are in possession of the estate 
left by Gajai Barham, deceased, and it was 
prayed in that’ petition that the name of 
Gajai Barham should be struck off and the 
names of his minor sons be entered as 
judgment-debtors through the guardianship 
It is clear, therefore, that 
the decree-holders knew who their judg- 
ment-debtors were and they wanted an 
executicn not against any person deceased 
but against his living representatives, 
If any amendment was necessary the decree- 
holders should have had it made before the 
26th September 1912, ra 

For the above reasons I am of opinion 
that all the grounds urged on behalf of the 
appellants fail and the appeal is, therefore, 
dismissed with costs. - 


Teunon, J.—I agree. . 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appeat No. 63 or 1914. 
July 16, 1915. n 
Present: — Mr. Lindsay, J. Gt 
BASDEO SINGH —DEFENDANT— 
APPELLANT 
vereus 
RAM PHAL SINGH AND ANOTHER— 
PLAINTIFFS — RESPONDENTS. 

Custom, proof of—Proof, sufficiency of —Document, 
construction of —Fact, finding oy—Oudk Civil Digest 
(1912), Vol. I, Chap. VII, para. 272, rule III, as 
corrected, effect of. 

À. second Appellate Court is bound by the finding 
of the lower Courts that certain docunients constitute 
sufficient proof of an alleged custom. [p. 749; col. 1.] 

Pragi v. Baiju, 40. C. 71, referred to. 

Rule III of para. 272, Chapter VII, Oudh Civil 
Digest (1912), Vol. I, as corrected by the correction 
slip, dated 18th February 1914, does not introduce 
any new rule, but declares the meaning of the rules 
as they stood before. [p. 749, col. 2.] 

Appeal from the decree of the District 
Judge, Fyzabad, datei the 12th December 
1913, upholding the order of the Sub- 
ordinate Judge, Fyzabad, dated the 10th 
May 1913. 

Babu Rudra Dutt Sinha, for the Appellant. 

Syed Ali Muhammad, for the Respondents, 
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JUDGMENT.—Three points arise for 
‘decision in this second appeal. 

The first is as to the existence of a 

custom by which daughters and theirissue 
are excluded from inheritance. Both Courts 
have found that this custom is proved 
‘sufficiently by the statements recorded in 
the riwaj-t-am “and wkrar-malikan, The 
former document shows that the custom.of 
exclusion prevails in the pargana in which 
the property in suit issituated. The latter 
document embodies a declaration by some 
of the proprietary body to the effect that 
the custom set down in the rivaj-t-am. is 
the custom which obtains in their family. 
The learned Judge was in error "when he 
wrote that this declaration was attested by 
Har Prasad Singh, the last male owner of 
the property jn dispute, for the entry 
shows that Har Prasad had died by the 
time (25th November 1872) when this 
declaration was drawn up. But referring 
to the pedigree filed in the case it is 
apparent that the declaration was signed by 
a good many of the co-sharers and that 
the others who were then interested did 
. not sign because they were absent from the 
village on that date. I am bound by the 
finding of the lower Appellate Court, that 
these documents constitute sufficient proof 
of the custom [Pragi v. Baiju (1)]. 
. The next point taken is that the 
plaintiffs failed to adduce proof that there 
were no nearer heirs to Har Prasad than 
themselves. The appellant does not cite 
the name of any person whom he alleges 
to be nearer in degree than the plaintiffs 
and indeed the relationship of the plaintiffs 
with the propositus does not seem to have 
been disputed. The Munsif, relying upon 
the pedigree and upon the khewat which 
shows the devolution of the shares, was 
satisfied that the plaintiffs are the nearest 
heirs and the learned Judge has accepted 
this finding of fact. The appellant cannot, 
succeed on this plea. 


The third and last point relates to costs. 
]t is complained that the sum awarded to 
the plaintiffs as Pleader’s fee, Rs. 75, is 
excessive. The suit was valued for jurisdic- 
tion at Rs. 1,500 and tke fee appears to 
have been correctly calculated. Reliance is 


(1) 40.6. 71. : je 
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placed upon the correction slip, dated 18th 
February 1914, at page 88 of the Oudh 
Civil Digest* which explains the meaning 
of the words “amount or value of the 
claim for the . purpose of assessment of 
Pleader's fee" and it is pointed ‘out that 
this new rule came into force after the 
case was decided in the Court below. I 
hardly think it -correct to speak of the slip 
as containing a new rule. It only declares 
the meaning of the rules as they stood 
before. I hold that the.fee is correct. 

The appeal fails and is dismissed with 
costs. ; 

Appeal dismissed. 





*Oudh Civil Digest (1912), Vol. I, Chap. VII, para, 
9272, rule III, as corrected by the slip, 





CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decrees Nos, 1108 
AND 1109 or 1913. 
January 6, 1916. 
Present:—-Mr. Justice Chapman and 
- Mr. Justice Mullick. 
Choudhury BHAGABAN MAHA- 
PATRA AND ANOTHER— DEFENDANTS 
— AYFPELLANTS ` 
versus 
PALTURAM SINGH AND ANOTHER— 


PrAINTIFFS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 80, 118, Ch. X— 
Enhancement on ground of prevailing vate, limit. of— 
Settlemant of vent, proceeding for, after settlement 
under Chapter X, maintainability of—Non-joinder of 
party, effect of—Civil Procedure Code (Act V of 1908), 
0. I, v. 4. 

A settlement of rent with reference to the pre- 
vailing rate is not illegal if it involves an enhance- 
ment of more than two annas in the rupee, as there is 
no limit to the amount of enhancement which can 
be effected on the ground of prevailing rate. [p. 
750, col. 2.] 

An entry of a certain sum as rent at a settlement 
made under Chapter X of the Bengal Tenancy Act 
is no bar to a proceeding for settlement of rent 
within the next fifteen years when the entry was 
merely an entry of the existing rate. It is only if 
the entry resulted from an actual settlement of rent 
that the bar of fifteen years under section 113 of the 
Act is applicable. (p. 750, col. 2.] . ° 
` Under the Civil Procedure’ Code, 1908, an appeal 
is not to be dismissed on the mere ground of non- 
joinder of parties. [p. 751, col. 1.] 

‘Appeals against the decrees of the District 
Judge, dated the 6th of January 1913, 
reversing that of the Revenue Officer, Cuttack 


dated the 28th of May 1912, - i 


] 
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BHAGABAN MAHAPATRA v. PALTURAM SINGH, 
Babus Provash Chandra Mitra and Satish 


Chandra Bose, for the Appellants. 
Babu Rat Guru Saran Prosad, for the Re- 


spondeats. 


JUDGMENT. 
Nos. 1108 ax» 1109. 
These two appeals arise out of two 
suits, which were tried together. The 
first suit out of which Appeal No. 1108 


of 1913 arises, was instituted by the land- 
lords for rent at the rate of Rs. 48, odd. 
The second suit which has given rise to 
Appeal No. 1109 of 1913, was a suit brought 
by the tenants asking fora declaration that 
the rental was Rs. 14 and that the entry in 
the Record-of-Rights to the effect that the 
rental was Hs.' 48 odd was incorrect. The 
landlords succeeded in both suits in the first 
Court. In appeal the learned District 
Judge has held that the rental is Rs. 14 
as alleged by the tenants and not Rs. 48 
odd as alleged by the landlords and has 
decided the two suits accordingly. The 
landlords now appeal to this Court. 

It appears that at the Orissa Settlement, 
ihe rental was recorded as Rs. l4 in or 
about the year 1897. In the year 1905, a 
proceeding was instituted in the Collectorate 
by the landlords asking for the creation of 
a rental of Rs. 4S odd with effect from the 
. ensuing year. The tenants appeared in 
that proceeding; but the final decision was 
made ez parte in favour of the landlords, the 
decision being to the effect that from the 
following year the rental should be at the 
rate of Rs. 48 odd. Thereafter a suit was 
.instituted by the tenants to set aside this 
decree upon the ground of fraud. This 
suit failed. In 1910-1911, the landlords 
instituted a suit for rent at the rate of 
Rs. 48 odd but succeeded in obtaining a 
decree at the rate of Rs. 14 only and this 
decision was upheld in appeal. At the 
recent ‘Provincial Settlement, the rental was 
entered as Rs. 48 odd. From these facts 
the learned District Judge has drawn the 
conclusion that the rental is Rs. 14 and not 
Rs. 48"odsl. His judgment has been assailed 
by the landlords-appellants mainly upon 
the. ground that the learned District Judge 
has fallen into an error in the view he has 
taken of the decree of 1905, which created 
a. rental of Rs. 48 odd from the ensuing 
year. Shortly stated the. ground on which 
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the learned District Judge has refused, to 
give any effect to that decree is that that 
decree involved an illegal enhancement, 
being an enhancement from Rs. 14 to Rs. 48 
odd within fifteen years from the settlement. 
In taking that view, the learned District 
Judge fell into an error. The rental 
appears to have been settled by that decree 
with reference to the prevailing rate and a 
settlement with reference to the prevailing 
rate is not illegal merely for the reason that 
it involves an enhancement of more than 
two annas inthe rupee. There is no limit 
to tbe amount of enhancement which can 
be effected on the ground of prevailing 
rate. As regards the period of fifteen years 
[rom the date on which Rs. 14 was entered 
at the Provincial Settlement as the rent 
payable, we are not satisfied that the learned 
District Judge really directe his mind to 
the essential question, whether that entry 
of Rs. 14 was merely an entry declaring the 
existing rate or whether it was an entry. 
resulting from a settlement of rent. Under 
the law as it stood when the Provincial 
Settlement was made, a settlement of rent 
could only have been effected upon, the 
ground of difference in area or upon, the 
application of the landlord or of the tenant. 
No reference to these matters appears to 
have been made by the learned District 
Judge and this makesit clear that he did 
not direct his mind to the point. The 
importance of the matter is this that, if 
the entry of Rs. 14 was merely an entry 
of the existing rate, then there was no bar 
to a proceeding for settlement within 
fifteen years. It is only if the entry resulted 
from an actual settlement of rent that the 
bar of .fifteen years under section 113 of 
the Bengal Tenancy Act would he appli- 
cable. The learned District Judge has 
also somewhat confused the question of 
the importance of the decree of 1905 by 
taking ib as a question of res judicata. It 
was really a decree creating a new relation- 
ship between the landlord and the tenant 
and the question was, whether the Revenue 
Officer who made that decree had the power 
to make it and whether he did, in fact, 
make if and whether the effect of that 
decree had subsequently been modified. 
There is another matter as to: which there 
is some confusion, and as the documents 
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are not before us, we have not been able 
to elucidate it. The Revenue Officer who 
tried’ the tenants’ suit states in his judgment 
that the decree for rent, which is the 
latest in date, is in favour of the landlords. 
No reference is made to this decree in the 
judgment of the learned District Judge in 
the case brought by the tenants; bnt, in his 
judgment in appeal in the suit brought by 
the landlords, he appears to say that the 
latest decree is adverse to the landlords’ 
case. This is a matter which requires 
clearing up and will have to be considered 
by the learned District Judge when the case 
is remanded to him. 

"In the suit brought by the tenants (Suit 
No. 298 of 1911-12), there was a mistake in 
the memorandum ofappeal (Spécial Appeal 
No. 133 of 1912) to the District Judge. The 
landlords, defendants in that suit, were named 
as Bhagawan, Trilochan and Narahari; but 
in the memorandum of appeal by the tenants 
to the ‘District Judge, the respondents 
were named as Bhagawan, Parasuram and 
Narahari. The defendant Trilochan’s name 
was omitted and, in the place of that name, 
the name Parasuram was given, Parasuram 
who is now dead being the father of 
Trilochan. This mistake was not noticed 
by either party or by the Court during the 
hearing of these appeals by. the learned 
District Judge. It would seem, therefore, 
that Trilochan was not affected by the 
adverse decision of the learned District 
Judge in appeal. Trilochan, however, did 
join Bhagawan and Narahari in the appeal 
to this Court, although subsequent. to the 
fling of the appeal a Rule was obtained 
on the tenants to show cause why his name 
should not be removed upon the ground 
that he was not bound by the adverse 
decision of the learned District Judge. The 
argument of the landlords now is that the 
tenants’ appeal to the learned District Judge 
should stand dismissed upon the ground of 
non-joinder of Trilochan. Upon the law as 
it stood before the recent amendment of the 
Code of Civil Procedure, the non-joinder 
of Trilochan would have been, fatal to the 
appeal; but we feel pressed by the recent 
amendments of the Code which have been 
directed to the avoidance, if possible,. of 
ihe defeat of litigation merely upon the 
ground of non-joinder. Our consideration 
of the case upon the law has led us to the 
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conclusion that there must ba a remand to 
the learned District Judge; and, as there has 
to bea remand and as this point was not 
taken at the first hearing before the District 
Judge, we think -it desirable that the 
Jearned District Judge, on remand, should 
consider whether Trilochan cannot now be 
added as a party under Order XLI, rule 20, 
of the Schedule to the Code of Civil Pro- 
cedure so that an adjudieation may be come 
to between the parties. We accordingly 
set aside the judgment and decree of the 
learned District Judge in the tenants’ suit 
(Special Appeal No. 133 of 1912) and direct 
the learned Judge to consider whether he 
cannot under Order XLI, rule 20, Civil 
Procedure Code, now add Trilochan asa 
party to the tenants’ appeal. We say 
nothing in regard to the application of the 
law of limitation or any other law which 
may prevent such a course being taken. If 
Trilochan cannot be added, then the tenants’ 
appeal must stand dismissed. If Trilochan 
can be added, the learned District Judge 
will proceed to dispose of the tenants’ appeal 
in the light of the remarks we have made. 
The judgment of the learned District Judge 
in the landlords’ suit (Rent Appeal No. 26 
of 1912) is a judgment which depends 
entirely upon the decision of the tenants’ 
suit. As this judgment in the tenants’ suit 
has been set aside and the said case has 
been remanded, it is necessary now for us 
to set aside the judgment and decree of 
the learned District, Judge in Rent Appeal 
No. 26 of 1912 also and direct him to decide 
that appeal afresh after deciding the 
analogous appeal arising out of the suit 
by the tenants (Special Appeal No. 133 
of 1912). 
Costs of both cases will.abide the result, 
Rore No. 767. 
This Rule is discharged. We make no order 
as to costs. 
Decree set aside; Case remanded, 
Rule discharged. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1796 
or 1913. 

January 21, 1916. 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

GANGA DAS SIL—PzraiNTIFF— 
APPELLANT 
versus 
Tus SECRETARY or STATE rog INDIA 
in COUNCIL AND ANOTHER— 


DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 80, notice 
under—Plaint, variance in, effect of—Bengal Lund 
Revenue Sales Act (XI of 1869)—8ale —Noabad taluk, 
purchaser of—Amendment of plaint, objection to, 
waiver of—Bengal Land Revenue Sales Act (TII of 
1868, B. C.), s. 12. 

Where in a suit against the Secretary of State 
for declaration of title to, and recovery of: posses- 
sion of, certain lands alleged to have formed a 
noabad taluk, the plaintiff in his notice under 
section 80, Civil Procedure Code, mentioned two 
Maghi Survey Dags as constituting tho taluk but 
in describing the lands in the plaint, mentioned only 
six cadastral survey plots and omitted to mention 
some other plots, which omission was supplied by 
amendment of the plaint at a late stage of the suit: 

Held, that inasmuch ns the Maghi Survey plots 
mentioned in the notice comprised'all the plots 
mentioned in the plaint, the variance between the 
notice and the plaint was not such as to-lead to 
the dismissal of the suit. [p. 752, col. 2.5 ; 

Where the defendants, i their additional written 
statement filed after the amendment .of the plaint, 
do not raise any objection to the amendment, they 
must be taken to have waived their objection on 
the point. [p. 752. col. 2.] HT 

A purchaser of a moabad taluk (which is found 
to be a non-permanent tenure) at a sale held under 
the provisions cf Act XI of 1859, acquires it in tho 
state in which it was at the time of the last 
Settlement, as provided by section 12 of Act VII of 
1868, B. C., and not in the state in which it was at 
its creation. [p: 753, col. 1.] 


Appeal against the decree of the Subor- 
dinate Judge, Chittagong, dated the 8th 
March 1912, reversing ihat of the Munsif, 
Chittagong, dated the 30th August 1911. 

Babus fam Chandra Majumdar, D. L. 
Kastgir and Jogesh Chandra Bose, for the 
Appellant. : 

Pabu R. O. Mitra, for the Respondents. 


JUDGMENT.—This appeal arises out of 
& suit for declaration of title to, and re. 
covery of possession of, the lands in dispute, 
which are alleged to have formed a noabad 
taluk purchased by the plaintiff at a sale 
held under the provisions of Act XI of 
1859, The defendants did not deny the 
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plaintiff's title to the six plots of land origin- 
ally claimed in the plaint, but denied his 
title to the additional plots which were sub- 
sequently included in the plaint by way of 
ameudment, 

The Court of first instance gave a decree 
to the plaintiff for all the plots. On appeal 
that decree was reversed and the suit was 
entirely dismissed, the Court of Appeal below 
having held that the plaintiff had no cause 
of action with respect to the six plots as to 
which the plaintiffs title was not denied, 
The plaintiff has appealed to this Court. 

The Court of Appeal below held that the 
plaint which was amended at a late stage is 
at variance with the notice served under sece 
tion 80 af the Civil Procedure Code upon 
the defendant No 1 and that either the 
amendment ought not to have been allowed 
or the suit should have been digmissed on the 
ground of the variance between the notice and 
the plaint. 

It appears that the two Maghi Survey Dags 
Nos. 440 and 539, which constituted the taluk 
were mentioned in the notice but in describing 
the lands in the plaint, only six cadastral 
survey plots were mentioned and there was 
an omission to mention the other plots which, 
the plaintiff alleged were also included in the 
said two Maghi Survey Dags constituting the 
taluk, 

Having regard to the fact that the Maghi 
Survey Dags (which itis alleged comprised 
all the plots) were mentioned in the notice, 
we do not think that there was such a 
variance between the notice and the plaint 
as should lead to the dismissal of the suit. 

Then as regards the amendment of the 
plaint it appears that defendants did not 
raise any objection to the amendment in 
their additional written statements filed 
after the amendment or at the trial. Under 
these circumstances, the defendants must be 
taken to have waived the objection on the 
point. 


The next question for consideration is 
whether the plaintiff as purchaser of the 
noabad taluk is entitled to all the lands form- 
ing the taluk at its creation or only such 
lands as were included in it in the year 1898 
when, according to the defendants,there was a 
re-settlement of the taluk It is contended 
on behalf of the plaintiff that the tuluk pur- 
chased by him is an estate and not a tenure, 
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and it isa permanent one. It appears, how- 
ever, that the Government is the proprietor of 
the lands (it being a khas mahal) and the 
taluk, therefore, cannot be an estate but is a 
tenure. 

As to the question whether the taluk is 
permanent or not, the Court of first instance 
found that it is permanent, but that finding 
has been reversed by the Court of Appeal 
below. A good deal of argument was 
addressed to us upon the question. It is 
unnecessary to consider the precise nature of 
naobad taluks generally, as we are bound in 
the present case by the finding arrived at by 
the Court below upon the evidence that it is 
nota permanent taluk. The taluk being a 
tenure and not being a permanent tenure, 
the plaintiff by his purchase acqüired it in the 
same statein which it was at the time of the 
last settlement 34 provided by section 12 of 
Bengal Act VII of 1868, although the sale 
was held under the provisions of Act XI 
of 1859. 


It appears that the term of the settlement 
of the taluk, which was for 30 years and 
which was subsequently extended to 50 years, 
terminated in the year 1898, and a fresh 
settlement was made in that year. It 
is contended on behalf of the appellant 
that there was no fresh settlement in the 
year 1898, but only a fresh assessment or 
adjustment of rent. But it appears from 
Exhibit C that not only there was a fresh 
assessment, but there was’an alteration of 
the area also. The Court of first instance 
also found that some lands of the original 
taluk were left out, and some other lands not 
forming part of the taluk were included in 
it in order to make up the shortage, although 
that Court was of opinion that there was 
no fresh settlement. The Court of Appeal, 
howev er, has come to a distinct finding upon 

“the evidence that there was a re-settlement 
and that a new taluk was created in 1598. 
That being so, the plaintiff cannot having 
regard to the provisions of section 12 of Act 
VII of 1868, B. C., referred to above, claim 
anything more than what was, included iu 

‘the taluk as it was at the time of the last 
settlement in 1898. 

We do not, however, see any reason why 
the plaintiff should not get in this suit such 
of the lands covered by the last settlement 
as are claimed by him .in the present suit, 
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The learned Subordinate Judge says that as 
the defendants did not deny the plaintiff's 
title he had no cause of action for six plots 
originally claimed in the plaint. But the 
plaintiff gave notice to the defendants claimiug 
the lands of the taluk and it does not appear 
that the defendants admitted the plaintiff's 
title at any time before the institution of 
the suit. 

The fact that the defendants did not deny. 
the plaintiff’s title in their written statement 
does not show that the plaintiff had no cause 
of action. 

The learned Subordinate Judge held that 
no portion of the lands of the taluk (as re- 
settled) falls within the compound of the 
defendant No. 2. In so holding he rejected 
the measurements made by the Commissioner 
and the Munsifas unsatisfactory. We are 
of opinion that the matter has not been pro- 
perly enquired intoby the Court of Appeal 
below, and that under the circumstances of 
the case it should have directed a fresh 
investigation in the matter, when it rejected 
the Commissioner’s measurements and map. 

We accordingly remand the case to the 
Court of Appeal below, in order that it may 
ascertain the lands which constituted the 
taluk at thelast settlement (in the year 1898) 
and whether any portion of the lands of the 
taluk so constituted and claimed in this suit 
falls within the compound of the defendant 
No. 2 and pass a decree in favour of the 
plaintiff for such lands as may be found to 
have been included in the taluk as it was con- 
stituted in 1898, as the result of such enquiry 
in so far assuch lands have been claimed in 
the present suit. The claim of the plaintiff 
in respect of any lands not covered by the last 
settlement (of 1898' will be disallowed. 

The appellant must pay jrd of the costs 
of the defendants in all the Courts up to this 
stage, and future costs will abide the result. 

Case remanded, 
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"OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Execution OF: Decree ÁPPEAL No. 26 
or 1915. 
July 22, 1915. 
Present: — Mr. Kanhaiya Lal, A. J.O, 
DELHI anp LONDON BANK; Lro. — 
` DECREE-HOLDER—ÅPPELLANT 
versus 


.^ RAM RATAN AND OTHERS—JUDGMENT- 


DEBTORS—RESPONDENTS. 

Execution of decree—Court, power of —Decree absolute 
— Premia paid by decree-holder on cccownt of insurance 
of mortgaged property subsequent to decree, whether 
recoverable in execution—Judgment-debtor, position of — 
Objections in ewecution department—Res judicata— 
Estoppel. f 

No addition can be made by a Court executing 
a. decree beyond such as the decree directs, other 
than the costs arising out of the execution pro- 
ceeding. [p. 754, col. 2.] 

"Thus, in mortgage suits, a decree absolute determines 
the amount which is recoverable from the mort- 
gaged property and no execution can be granted 
for any sum not covered by the decree. or incidental 
to its execution, (p. 754, col. 9.] 

Where, therefore, a decree-holder claimed’ to 
add certain premia paid by him on account af 
the insurance of the mortgaged property against 
fire subsequent to the date of the decree obtained 
by him on his mortgage, but the decree did not 
contain. any authority. for adding such premia, 
although the mortgage-deed empowered him. to 
insure the mortgaged property against fire and 
to add the premia paid by him to the mortgage- 
money: 

Held, that the decrec-holder could not recover tlie 
premia claimed by him. [p. 754, col. 2.] 

“A judgment-debtor who puts forward objections 
,in the execution department is not always bound 
to- put ‘forward all possible objections once and for 
all. If he omits any; the matters which he omits 
and’ which were never raised or decided cannot 
always be treated as, ves judicata against him. [p. 
754, col. 2.] 

Kalian Singh v: Jagan Prasad, 27 Ind. Cas. 950; 
13 A. L, J. 162; referred.to. 

Where. a. judgment-debtor- acknowledged the 
correctness of the amount claimed in.execution on 
previous occasions but objected to the same amount 
being claimed in subsequent execution proceedings: 

Held, that the judgment-debtor was not estopped 
by his previous acknowledgment unless it was shown 
that he had knowledge of the details of the amount 
previously claimed. [p. 755, col. 1.] 


Appeal against the order of the Subordi- 
nate Padge, Lucknow, dated the 26th March 
1915. 
Babu Bisheshwar Nath Srivastava, for the 
Appellant. 
^ Babu Har Dayal, for the Respondents. 
JUDGMENT.—In this case the mortgagee 
claims to add certain premia paid by him on 
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account of the insurance.of the mortgaged, 
property against fire subsequent to the date: 
of the decree obtained by him on. his mort- 
gage. The mortgage-deed empowered the 
mortgagee to insure the mortgaged property 
against fire and to add the premia. paid by 
him to the mortgage-money., The: decree 
did not, however, contain any authority for 
adding such premia and itisa well-known 
principle governing, proceedings in execution 
that no addition can. be made by a Court 
executing a decree beyond such as the decree 
directs, other than the costs arising out of 
the execution proceeding.. A decree absolute 
determines the amount which. is. recoverable 
from the mortgaged property and no execu- 
tion can be granted for any sum not covered 


by that decree or incidental to its: execu- 
tion. 


*. 

It is urged on behalf of the decree-holder- 
appellant that on two previous occasions aj- 
plieations for execution were made by him 
for the recovery of money due under: the 
decree with premia paid subsequent to the 
decree superadded but no objection. was 
taken to those execution proceedings. by the 
judgment-debtor concerned. It is also urged 
that in those proceedings objections were 
filed by the present judgment-debtor in re- 
gard to other matters and that,the correctness 
ofthe amount, for which the execution, was 
claimed’ was then either directly or, indirectly 
admitted to be correct, i 


It is not clear, however, whether a know- 
ledge of the fact that: the amount claimed 
included the premia paid subsequent to the 
decree absolute for sale- had: been brought 
home to the objector, and: as held: in Kalian 
Singh v.. Jagan: Prasad (1) a judgment-debtor 
who puts forward objections in the execution 
department is not always bound to: put for- 
ward all possible cbjections once and for all. 
If-he omits any, the matters which he omits 
and which were never raised or decided can- 


not always be treated as res judicata against 
him. i j 


In an. applieation made by the judgment- 
debtor concerned on the 3rd May 1912, the 
Court was asked by him to grant him a year’s 
time for payment of the decree. and the cor- 
rectness of the amount then claimed was 


(1) 27 Ind. Cas, 960; 18 A. L, J. 102. 
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acknowledged.. But - whether that. acknow- 
ledgmeut was based on a knowledge that the 
amount claimed included the premia paid. 
subsequent-to the decree absolute for sale or 
not, is not. clear and no argument in the 
nature of an estoppel. can be based on it. 
The appeal, therefore, fails and is dismissed 
with costs. 

i Appeal. dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
REVENUE REFERENCE No..5 or 1914-15 oF 

Morrra District. 

March 1, 1915. 

Present: — Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
' JAISI RAM AND OTHERS — APPLICANTS 
versus’ 


NATHU LAL—Opposite Party. 

Agra Tenancy Act (II of 1901), ss: 60, 6L—Decree for 
arrears of rent—Bjectment—Fifteen days’ notice not 
given—Gross and palpable error of law—Revision. 

Where an Assistant Collector did not comply with 


the provisions of sections 60 and 61 of the’ Tenancy, 


Act and „ordered ejectment before’ the: expiry of 
the required 15 days:- 

_Held, that the Assistant Collector committed a gross 
and palpable error of law resulting in an injustice 
to the ejected tenant and the order was .liable to be 
revised, 

- Debi. Prashad v. Mehendar Singh, Selected Decision 
No. 1 of 1904, not followed. 

Sheo Singh v. Pahalwam Singh, Petition No. 63 of 
1910-11, followed. 


Reference made by the Commissioner, 
Agra Division, in a case of ejectment. 
JUDGMENT. 


Horus, S. M.—(February 22, 1915.) —It 
i not denied that the Assistant Collector did 
not comply with the provisions of sections 60 
and 61 ofthe Tenancy Actand ordered 
ejéctment of the tenant before the expiry of 
the required 15 days, The only question 
raised is whether the Board should interfere 
in revision.in a case of this sort.. The respond- 
ènt refers me to Debi Prashad v. Mehendar 
Singh (1) which certainly favours his conten- 
tion; Since then, however; the Board have 
taken’ a; wider view of their powers of 
interference on revision, which has been 
consistently acted on for the past few years, 
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decision, Sheo Singh v. Pahalwan Singh, Peti- 
tion No. 63: of 1910-1911, in which the 
Board laid’ down that they have power 
to interfere and correct gross and palpable 
errors of Subordinate Courts so as to 
prevent grave injustice in non-appealable 
cases and that the question whether any 
case comes under this category Has to be 
determined with. reference to the grossness 
and palpableness of the error’ complained 
of and to’ the gravity of the injustice 
resulting from it. To my mind, the present case 
is one in which the Board should interfere. 
The Assistant Collector certainly committed 
a’ gross and palpable error of: law in nöt 
complying with the clear’ provisions of 
sections 60 and 61, and the result has been 
substantial injustice to thé ejected tenant. 

I would, therefore, set aside the’ order for 
ejectment. In the’ circunistances, parties 
will bear their own costs in all Courts.. i 

CAuPBELI, J. M. —I agree. NE 

i Appeul allowed. 


MADRAS LEUR COURT. 
BENCH. 


SECOND a reset No. 242 or 1914, 
October 18, 1915. 


^ Present —Sir John Wallis, Kr., Chief J TUUM 


although this view has not been embodied in : 


a-selected decision. ‘There is an unpublished 
(1) Solectod Deeision-No: L'of"1904, 


Mr. snake Abdur Rahim and Mr: Justice 
. Seshagiri Aiyar. 
Dur SECRETARY OF STATE ror. INDIA 
IN COUNCIL—Derenpant No. 1—: 
APPELLANT 
versus 


ILLIKKAL ASSAN AND oTHERS—DEFEND- 
ants Nos. 2 to 4-—Prarntixrs— 
RESPONDENTS.: 

Madras Land Encroachmenis Act (IIL of 1905), ss. 
5, 6, 7, 14—Notice under s. 7, effect of—Cause of action, 

A mere notice under section 7 of the Madras Land 
Encroachments Act, 1905, calling on the” person in 
occupation to show cause why he should mot be ' 
proceeded against under section 5 or section 6 of 
the Act, does not give rise toa cause of action. [p. 
757, col. 1.] 
» Narayana Pillai v. Secretary i State, 15 Ipd» Cas. 
257; (1912) M. W. N. 703; 12 M. L. T. 165; 23 M. L. J. 
162, followed. 

Devaguptapu Bhaskarudu v. Pamarthy Buubisayadis 
21 Ind. Cas. 840: 14 M. L. T. 572; 88 M. 674; (1914) 
M. W. N. 58; 26 M. L. J. 60, dissented from. 


. Second appeal against the’ decree of the 
‘Court of the Témporary Subordinate Judge, 
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Palghat, in Appeal Suit No. 347 of 1913, 
preferred against that of the Court of the 
District Munsif Parapanangudi, in Original 
Suit No. 650 of 1911. 

This second appeal first came on for 
hearing before Spencer and Seshagiri ‘Aiyar, 
JJ., who made the following 

ORDER or REFERENCE rto 4 FULL 
BENCH. 

The question that arises for our decision is, 
whether the period of limitation for a suit 
brought by a person whoseeks a declaration of 
his title as against the Governmenton account 
of a .notice issued ‘by Government under 
Madras Act HI of 1905 is six months as 
provided by section l4 of that Act, or some 
longer period as provided for suits brought 
under section 42 of the Specific Relief Act. 

In the plaint it is stated that the Collector 
of Malabar sent a notice tothe plaintiff in Sep- 
tember 1910, stating that a certain piece of 
land belonged to Government and offering the 
plaintiff a pattuh fora portion and requiring 
him to give up the rest at once. In answer 
to that notice, it is stated that the Collector 
was required on 21st December 1910 by a 
registered notice to release the claim set up 
by Government and to refund the penalty 
levied under the Act. It is quite 
clear that the plaintiff's suit is barred, 
so far as the recovery of the sum collected by 
Government is concernéd, and both the lower 
Courts have held the suit to be barred in this 
respect. Now, the cause of action is stated 
inthe plaint to have arisen on the 21st 
December 1910, when a demand was sent 
to the Collector of Malabar and he: did 
not comply with that demand. But the 
respondent’s Vakil concedes that, so far 
as a cloud was thrown upon his title by the 
action of Government, the cause of action 
must date from the notice sent by the Gov- 
ernment in September 1910. 

It was held in Narayana Pillai v. 
Secretary of State (1) that there were 
only two causes of action by which a party 
might be aggrieved and have a right 
of guit under section 14 of this Act, and 
that they were (1) the levy by peralty and (2) 
eviction or forfeiture; and the learned Judges 
who decided that case observed that a person 
could not be regarded as “aggrieved” by a 


mere preliminary notice by Government before 
(1) 15 Ind. Cas. 267; 28 M. L. J. 162; (1912) M. W. 
W. 703; 12 M. L. T. 165. 
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exercising their powers under the Act. But 
in Devaguptapu Bhaskarudu v. Pamarthy 


Subharayudu (2), another Bench decided 
that a mere notice or denial of the plaint- 
iff’s title to property, if taken under 
the provisions of the Act, would give 
the plaintiff a cause of action upon which he 
must sue within six months from the date of 
the act alleged. The learned Judges observed 
that if the plaintiff did not feel himself ag- 
grieved by the notice, he must wait untilsome 
further action was taken by Government, but 
if he alleged it to be a proceeding under the 
Act, he was bound to sue within six months. 


We find it difficult to reconcile these two 
decisions of different Benches of this Court. 
The later decision does not seem to have 
taken account of the words in section 14, 

“such persons, for any such cause of action 
unless such a suit shall be fnstituted within 
six months.” "Such cause of action” appears 
to refer to the proceedings mentioned in 
the first part of the section, by which per- 
sons may "deem themselves aggrieved"; but 
the explanation shows that a person can be 

'aggrieved" withinthe meaning of this section 
only by the levy of penalty or by eviction, 
and this was pointed out in Narayana Pillai v. 
Secretary of State (1). No doubt, the 
service of a notice is a preliminary act before 
evicting the oecupant of the land [see sections 
6 (2) and 7 of the Act]. But if a person pos- 
sesses a substantive right to establish his 
title to property as against any other 
person who denies his title, such 
substantive right will not be taken away by 
an Act of the Legislature without an express 
declaration to that effect. But as the decision 
in Devaguptapu Bhzskarudu v. Pamarthy Sub- 
barayudu (2) is: against the view we are in- 
clined to take, we refer toa Full Bench the 
question:— 

Whethera suit for.a declaration of title 
to a land in dispute, if brought in consequence 
of a notice given under Act III of 1905 to 
vacate the land, is governed by thesix months’ 
limitation provided in section 14 of the Act?” 

The other point argued on behalf of Govern- 
ment is that the suit is barred by limitation 
under Act XXVIII of 1860. But on this 
point we consider that the lower Courts were 
right in deciding that there was no bar, as 


(2) 21 Ind Cas. 840; 26 M. L. J. 60; 14 M. L. T, 
572; 88 M. 674; (1914) M. W. N. 83, 
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there is no material for deciding that the 
plaintiff had notice of the decision of the 
Survey Officer in 1908 and was’ concluded by 
it. 

The Government Pleader, for the Appellant. 

Mr. Ranganatha Iyer for Mr. A. V. K. 
Krishna Menon, for the Respondents Nos. 2 
and 3. 

Mr. O. V. Anantakrishna Tyer, 
spondents Nos, 5 to 10. 

This second appeal came on for hear- 
ing before the Full Bench which delivered 
the following 

OPINION.—We thirk that a notice under 
section 7 calling on the person in occupation 
to show cause why he should not be 
proceeded against under section 5 or 
section 6 of the Act, does not givé rise 
to a cause -of action. This was pointed out 
in Narayana Pillai v. Secretary of State 
(D. If the learned Judges who decided 
Devaguptapu Bhaskarudu v. Pamarthy Subba- 
vayudu (2) were of a different opinion we 
are with ,respect unable to agree with them. 
Further, whether the present suit be regarded 
as based on the notice under section 7 or on 
the levy of penal assessment in June 1910 
more than six months before the date of suit, 


for Re- 


itis in either view barred under section 14. 


because it was not instituted withinsix months 
from the date at which the cause of action 
arose. 

This case coming on for final hearing 
after the expression of opinion of the 
Fall Bench on 14th January 1916, the 
Court (the Hon’ble Mr. Justice Abdur 
Rahim and the  Hon'ble Mr. Justice 
Seshagiri Aiyar) delivered the following 


JUDGMENT.—The appeal must be 
allowed having regard to the opinion of 
the Full Berch that there was no cause 
of action based on the notice dated Sep- 
tember 1910. : 

The decree of the lower Court will be 
reversed and that of the District Munsif 
restored with costs in this and in the lower 
Appellate Court. 

The memorandum of objections is dis- 
missed. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPBAL FROM ÁPPELLATE Decree No. 603 
or 1914. 

January 20, 1916. 

Present; —Mr. Justice D. Chatterjee and 
Mr. Justize Beacheroft. 

RAMU PAL anv orgERS— DEFENDANTS Nos. 1, 
2 AND S—APPELLANTS 
versus 


PRAKASH CHANDRA SARMA PURKA- 


YESTHA— PLAINTIFF —RESPONDENT, 

Estoppel—Non-transferable occupancy holding, sale 
of, ín emecution of money decree without objection of 
tenant—Co-sharer landlord.—Purchaser of co-shaver 
lundlord’s interest—Civil Procedure Code (Act V of 
1908), s.47—Landlord and Tenant Procedure Act 
(VIII of 1869, B. C.), s. 27—Limitation, special, 
applicability of. 

Where the proprietors of a share in & mauza held 
a non-transferable occupancy holding within it 
and in execution of a money decree against them, 
the holding was sold without any objection on 
their part to its saleability in the execution pro- 
ceedings: 4 

Held, that a purchaser of the proprietary share 
of these proprietors was estopped from objecting 
to the sale on the ground that the holding was not 
saleable by the custom of the locality, inasmuch as 
his vendors having opportunities of taking the said 
objection in the execution preceedings did not do so. 
Lp. 759, col. 1.] 

Section 27 of the Bengal Act VIII of 1869 applies 
only to a case where dispossession of the tenant 
has been made by the whole body of the landlords. 
[p. 759, col. 1.] 

Brojo Mohun De Sirkar v. Sheikh Dengu, 7 C. L. R. 
141; Gando Patuni v. Sarat Patuni, 32 Ind. Cas. 610, 
followed. i 


Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 24th Novem- 
ber 1913, modifying that of the Additional 
Munsif, Sunamganj, dated the 25th of June 
1912. 


FACTS of the case appear from the 
judgment. : 

Babu  Sasadhar Roy, for the Appel- 
lants.—Nepal and Gopal had occupancy 
right in the lands in dispute. "Théy also 


acquired a share in the superior proprietary 
right in the village in which the above 
lands are included. They then -sold their 
proprietary share to defendant No. 8 in 
3894. The present plaintiff purchased at 
an auction sale the non-transferable eccu- 
pancy right of Nepal and Gopal. Defend- 
ants Nos. 1—6 took settlements of the 
disputed lands from defendant No. 8 in 
1895. Plaintiff’s cause of action arose in 
1894. The date of the present suit is 
8th April 1911. Plaintiff has been out of 
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possession for seven years before the insti- 
tution of the present suit. The question is 
whether the plaintiff's right is barred by the 
special limitation of one year. The plaint- 
iff .asks for adeclaration of right. Has 
the plaintiff any title and if so, is it not 
barred hy the special law of limitation? As 
regards the question that the occupancy 
holding is non-transferable, the question 
is, who can raise the question of transfer- 
ability ? Vide Dayamoyt v. Ananda Mohan Roy 
Chowdhuri (1). In the present case the 
present landlord, defendant No. 8, has not 
given previous or subsequent consent to 
the sale at which the plaintiff purchased. 
Defendant No. 8 is not estopped from 
raising the question of transferability 
simply because Nepal and Gopal remained 
silent at the sale. The plaintiff by purchase 
of the occupancy right which was not transfer- 
able has got nothing. Moreover, he is 
debarred from any remedy by reason of the 
special law of limitation. The plaintiff was 
dispossessed in 1904 and the suit was 
brought seven years after dispossession, so 
the suit is barred by section 27 of the 
Bengal Act VIII of 1869, 


Dr. Sarat Chandra Basak (with him Babu 
Bipin Ohandra Rasw\, for the Respondent- 
Plaintiff, argued that the point of limita- 
tion raised by the other side was not applic- 
able here on the authority of the case of 
Brojo Mohun De Sirkar v. Sheikh Dengu (2) 
and the unreported case of Gando Patunt v. 
Sarat Patuni (3) in Second Appeals Nos. 
1122, 1298 and 1299 of 1912 decided by 
Woodroffe and Coxe, JJ., on the 19th 


August 1914. As regards the question of 


transferability, in 1896 the old tenants had 
a share in the maliki right and were parties 
to execution proceedings and as such they 
ought to have raised the question whether 
the holding was saleable in execution of 
a money decree. Nepal and Gopal combined 
in them maliki and ryotd interests and they 
should have objected to the sale. They 
cannot later on say as maliks that the 
holding was not saleable. They allowed 
the hofüing to be sold; here is clear 


(1) 27 Ind. Cas. 61; 18 C. W. N. 971; 20 C. L. J. 62; 
42 C. 172 (F. B.). 

(2) 7 C. L. R. 141. 
. (3). Since reported ; See 32 Ind. Cas. 
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estoppel by conduct. Section 27 .of the- 
Bengal Act says ‘person’ and it -means 
the entire body of landlords and not a co- 
sharer, 

Babu Sasadhar Roy, in reply, 


JUDGMENT.—Two persons of the name 
of Nepal and Gopal owned an occupancy 
holding consisting of the disputed lands” 
in this case. These two persons had alsoa 
proprietary right in the mauza in which 
these lands were situated. In execution of 
a money-decree against these two persons 
their occupancy holding was brought to’ 
sale and was purchased by the plaintiff, 
In tke execution case Nepaland Gopal did 
not take any objection that the property 
was not saleable and could not, therefore, 
be sold. They kept silent and the property 
was sold and purchased by the plaintiff in 
1896. In this case, it has been held by 
the learned Subordinate Judge that 
occupancy holdings are not saleable by the 
custom of the locality in which the disputed ` 
lands are situated. In the execution case 
in 1896 Nepal and Gopal should have 
objected both as ratyats and as landlords’ 
that the occupancy holding sought to be 
sold was not saleable and could not be 
sold. That was a matter ‘concerning the 
satisfaction of the decreein execution, and 
could be raised under section 244 of the 
old Code of Civil Procedure which was’ 
then extant. It was not so raised and the 
property was sold. Defendant No. 8, who 
is the purchaser of the proprietary share of 
Nepal and Gopal, now says that she is 
entitled to object to the sale to the ‘plaintiff 
on the ground that the property was not 
saleable. The learned Subordinate Judge 
has held that it does not liein the mouth 
of defendant No. 8 who has purchased 
the share of Nepal and Gopal to say that 
the property was not saleable, when her 
vendors had an opportunity of taking the 
said objection in the execution proceed- 
ings which terminated in the sale to the 
plaintiff. 

It is contended in appeal before us that 
the learned Subordinate Judge is wrong 
in so holding. We donot think that this 
isso. It was open tothe learned Subordi- 
nate Judge to decide upon the facts found 
in the case, whether or not deferdant 


No. 8 mbo derived her title from Nepal and 
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Gopal -was estopped .and at ‘was decided 
that she was. 'On principle also, we think 
that the position of Nepal and ‘Gopal as 
Jandlords .and tenants “could not be differen- 
tiated in. the execution proceeding in that 
they were judgment-debtors ‘in the money 
decree and their rights in the occupancy 
holding, were going to be sold, and if they 
wanted to stand upon their rights as land- 
lords to oppose the sale they should have 
done so.. They “could have done so both as 
ratyats and landlords; but they did not 
do that and the result was that the property 
was sold and the decree which was binding 
upon them was to the extent of the purchase- 
money satisfied. That purchase-money 
came from the plaintiff and it can now be 
said that if it were not for the conduct of 
Nepal and Gopal in not taking the 
objection to the sale, the plaintiff might 
not have madeethe purchase. In this view 
of the case the contention of the learned 
Vakil for the appellant fails. 

The next contention is that upon the 
allegation of the plaintiff in this case, the 
plaintiff was dispossessed in 1904 and the‘ 
suit was brought-in 1911, admittedly seven 
years after the dispossession. ` 

It is conterided that as defendant No. 8 
is one of the co-sharer landlords the .suit. 
is barred by section 27 of the Bengal Act 


VIII of 1969. This contention is also 
wrong, as it has been held in the case of 
Brojo Mohun De Si*kar v. Sheikh Dengu (2). 


that the said section applies only to a .case 

where dispossession has been made by the 

whole body.of the landlords. That case has 

been followed by.a recent unreported case, , 
that of Gando Patunt v. Sarat Patuni (8), in 
. Second Appeals Nos. 1122, 1298 -and 1299 of 

1912 decided by Woodroffe and Coxe, JJ., on. 
the 19th August 1914. Wedo not think 

that there is any reason for departing from 
the view which was taken by the learned 

Judges inthis case. The. second contention 

also fails. . 
_ In this view of the case we dismiss the 

appeal with costs. :. , 
E Appeal dismissed. 
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. MADRAS HIGH COURT. 
Civit Revision Petrrions Nos. 391 anp 392 
or 1914. 
August 26, 1915. . 
Present:— Mr. Justice Seshagiri Aiyar. 
In C. R. P. No. 391 of 1914 ` 
THOPPUKATTU RAMAYA GOUNDEN 
AND ANOTHER— DEFENDANTS — PETITIONERS 
Ix C. R. P. No. 392 or 1914 
KARUPPA MOOPPAN-—DEFENDANT—- 
PETITIONER 
VETSUS 
R. SADAGOPACHARIAR—PzAINTIFF— 


RESPONDENT IN BOTH. 

Practice—Appeal—Order directing plaint to be 
presented to Revenue Court set aside— Remand—Juris- 
diction. 

An Appellate Court, setting aside on appeal an . 
order of a Civil Court directing the plaint in a 
rent suit to be presented to a Revenue Court, 
should not remand the suit for fresh disposal 
after restoring it to file butleave the parties to take 
such steps ‘as they choose to adopt or take such 
proceedings as they think proper in the Court of 
first instance.  [p. 760, col. 1.] 


Petition under section 115 of Act V of 
High Court to revise 
the order of the District Court, Salem, in 
Civil Miscellaneous Appeals Nos. 3 and 2 
of 1918, preferred against the orders of the 
Court of the Principal District Munsif, 
Salem, in Original Suits Nos. 1512 and 1505 
of 1911, respectively. ; 

Mr. B. Sitarama Rao, for the Petitioners. . 

Mr. C. Narasimhachariar, for: the Respond- 
ent. ` 


JUDGMENT.—In these cases suits for 
declaration were filed in the District Munsif’s . 
Court. Among the reliefs prayed for, the 
questions regarding the right of the tenant to 
the trees on their holding whether the trees 
can be cut by them, were asked to be decided. 
The District Munsif was invited to give and 
did give his finding upon the matters in con- 
troversy between the parties. Ultimately he 
held that the suits ought to be instituted in 
the Revenue Court and that he had no 
jurisdiction; he, therefore, directed the plaint- 
iff to present his plaints in the proper, 
Court. Against those orders appeals were 
preferred to the District Judge, Before 
the District Judge the parties agreed 
that, as there was a prayer which asked 
for a .declaration of rights, the District 


. Munsif had jurisdiction to dispose of the: 


suits. In this view the only order that 
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should have been passed was to annul 
the-orders of the District Munsif directing 
the return of ibe plaints for presentation 
to ihe proper Court. The parties should 
have been asked to take such steps as they 
chose to adopt or to take such proceedings 
as they thought proper in the Court of 
first instance. Instead of that, the learned 
District Judge has directed the District 
Munsif to restore the suits to his file and 
to ' dispose of them according to law. 
Apparently the District Judge considered 
that he was remanding the appeals for 
disposal to the lower Court. That por- 
tion ofthe District Judge’s judgment in 
which he directs the District Munsif to 
restore the suits to his file must be 
deleted. It must be left to ike District 
Munsif to decide whether he should re-hear 
the cases, or whether, having regard to the 
agreement between the ‘parties, he should 
give his findings anew upon all the issues 
or whether he should now praceed to give 
judgment on the basis of the findings 
already arrived at inthe cases. It is to be 
regretted ibat in these cases a great deal 
of time should kave been’ takenup in deal- 
ing with matters whith ultimately may 
prove to hare no bearing upon the judg- 
ment to be pronounced The petitions are 
dismissed subject to the modification sug- 
gested. 


Under these circumstances I make no 
crder as to costs in this Court. 


: ' Petitions dismissed. 


MADRAS HIGH COURT. 
Sgcoxp Cina ArPEAL No. 1749 or 1914. 
December 8, 1915. 

Present:— Mr. Justice Abdur Rahim and 

' Justice Sir William Ayling, Kr. 

MANCHUKONDA APPADU AND orners— 
PLAINTIFFS——À PPELLANTS 
S62), vETSUS 

ATCHI APPALASWAMY AND OTERES— 


Derenpants— RESFONLENTS. 
Evidence Act (I of 1842), s. LE— Preef of ncitgage- 
bond— Finding by first Ceurt—Document “legally 
proved” — Appellate Court, whether should interfere. 
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A Court of first instance that records the evidence 
in a case is in the best position to say what a 
witness means, and when it comes to a finding as to 
a document having been “legally proved” within 
the menning of section 69 of the Evidence Act, an 
Appellate Court should be very slow to interfere 
with the finding especially when no objection has 
been taken to its admissibility at the time of the 
hearing. [p. 760, col, 2.] . 

Second appeal against the decree of the 
District Court of Vizagapatam, in Appeal 
Suit No. 436 of 1913, preferred against that 
of the District Munsif, Vizagapatam, in 
Original Suit No. 272 of 1912. ' 

Mr. V. Ramesam, for the Appellants. 

Mr. B. Narasimha Rao, for the Respond- 
ents. 

JUDGMENT. . 

ARDUR Raum, J.—The suit is on a mort- 
gage-bond. As required by section 69 of the 
Evidence Act the executant’s signature has 
to be proved. The second plaintiff in the 
case gave evidence and the'form in which 
it is recorded is in these words: “The bond 
was executed to me and to gecond plaintiff: 
Exhibit A”, which is the mortgage-hond. 
Then he says later on in cross-examination; 
“I took the bond from only two people as the 
paita stood in.their name." The District 
Munsif who delivered judgment in the case 
was the very gentleman before whom the 
witness gave his evidence.’ ‘He says in his 
judgment, paragraph 4; ^ Plaintiff's witness No. 
2 who is Ist plaintiff in ihe suit proves that 
the bond was executed to him by, A. Appanna 
and his son “A. Pydayya." There can be no 
doubt that what he means io convey by this 
is that the 2nd plaintiff in the witness-box 
proved the signature of these two persons 
and that the bond was, therefore, legally 
proved. It was only inthe appeal before 
the District Judge that objection was taken 
that what is recorded in the deposition is 
not sufficiently proved within the meaning of 
section 69 of the Evidence Act. The learned 
District Judge yielded to that argument and 
dismissed the plaintiff's suit. It appears to 
me ibat he is wrong. It wasthe District 
Munsif who heard the witness and recorded . 
his evidence that was in the best position 
to say whether the witness proved the sig- 
nature of the executant of the mortgage- 
bond or rot. What is most important is that 
no objecticn was taken io the admissibility 
of the document by thedeferdant. If the 
signature was not proved he ought to haye 
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then and there objected to the document 
being admitted in the evidence and marked 
as an Exhibit. He did not doso. In my 
mind it shows conclusively that, as a matter 
of fact, the document was proved as required 
by law and that it was too late for the 
defendant to take such an objection in appeal. 
The second appeal will be allowed and the 
suit remanded to the District Court for 
disposal according to law on the other issues 
inthe case. Costs will abide the result. 
AYLING, J.—I agree. 


Decree set aside; Case remanded. 


ALLAHABAD HIGH COURT. 
Seconp Crvic*’Appean No. 1651 or 1914, 
‘anuary 5, 1916. 

Present: —Mr. Justice Walsh. 
GIRDHARI CHAUBE AND orners— 
PLAINTIFFS——À PPELLANTS 
versus 
RAM BARAN MISIR—DEFENDANT — 


. RESPONDENT. 

U. P. Land Revenue Act (III of 1901), ss. 40, 44, 208, 
201— Mutation —Arbitration— Award—Subsequent suit 
in Civil Court, maintainability of—Res judicata. 

An award given by arbitrators in a mutation 
proceeding is no bar to a subsequent suit for posses- 
sion in a Civil Court. [p. 762, col. 1.] 


Second appeal from the decision of the 
Additional District Judge, Gorakhpur, dated 
the 13th June 1914. . 

- Mr. Parmeshwor Dyal, for the Appellants. 

Mr. {swar Saran, for the Respondent. 

JUDGMENT.—This is an appeal from the 
decree of the Additional District Judge of 
Gorakhpur giving judgment for the defendant 
in the suit and reversing the decision of 
the Munsif who had granted a decree in 
favour of the plaintiffs. The action was 
brought by the plaintiffs for a declaration of 
title and for recovery of possession of certain 
property. At the date of the last Settle- 
ment, the defendant’s predecessors-in-title 
had been recorded in the revenue papers. 
In 1887 the plaintiffs’ predecessors-in-title 
brought a similar suit to the present against 
the defendant’s predecessors-in-title. In that 
suit they succeeded, and, it is alleged, ob- 
tained possession as the result of the decree 


‘of 1£01), 


final 
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in their favour. Inasmuch as they were 
in possession they did not take the trouble 
to apply for an alteration in the revenue 
entries, which, therefore, remained uncorrect- 
ed. In 1912 disputes having arisen between 
the plaintiffs and the defendant, as they 
had arisen between the plaintiffs’ predecessors 
and the defendant’s predecessors, the plaint- 
iffs applied to the Assistant Collector for 
mutation. Either at the request of, as ap- 
pears to be found by the Additional Dis- 
trict Judge, or by the consent of, the par- 
ties to that dispute in the Revenue Court, 
the Assistant Ccllector referred the matter in 
dispute to three arbitrators under section 203 
of the Land Revenue Act (Local Act III 
What the ambit of the reference 
purported to be, there is nothing before me 
to show. One thing, however, is perfectly 
clear, viz., that that arbitration related only 
to, and could relate only to, the question 
arising for decision in the Revenue Court 
as to whose name should be placed 
upon the register. In the result, ‘two 
of the arbitrators decided against the 
plaintiffs and one in their favour. Fol. 
lowing the decision of the majority of the 
arbitrators the Assistant Collector rejected 
the application of the plaintiffs on the 17th 
of March 1918. On the 2nd of July 1913, 
the plaintiffs instituted this suit. In the 
eourse of his judgment upon facts the learn- 
ed Munsif before whom that suit originally 
came held as a fact that "the defendants 
had miserably failed to prove their adverse 
possession over the plaintiffs’ land". That 
appears to be a finding ‘of fact by a Judi- 
eial Tribunal in a Civil Court after hearing 
the evidence according to law. The learned 
Additional Judge, against whose judgment 
this appeal is brought, overruled that find- 
ing of fact, not on the evidence which was 
before the learned Munsif, nor, as I under- 
stand it, on evidence which was before him 
other than by way of record, but on the 
broad simple ground that the decision of the 
arbitrators in the Revenue Court was a de- 
cision of a competent Court from which 
no appeal had been brought, which was 
and which was binding upon 
him and upon every other Court, Civil 
or otherwise. With that decision I find it 
impossible to agree. It would be surprising 
if any decision of any Tribunal, charged with 
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the duty of deciding the nature of entries 
upon a register for the purposes of revenue, 
should be held to be conclusive between the 
parties as to their rights to property. Ques- 
tions of title and rights to property are 
prima facte matters for the Civil Courts of the 
country and I should require very strong 
unambiguous language to satisfy me that any 
proceeding in a Revenue Court could abrogate 
the natural right of every citizen to seek 
redress for wrong in the Civil Courts of 
the country to which he belongs. It is 
scught, however, to support the view that 
an award of this kind ousts the jurisdiction 
of the Civil Courts by referring to sections 
203 to 267 of the Land Revenue Act. In 
the first place, it is not immaterial to ob- 
serve that those sections are contained in 
Chapter 1X of the Act which relates to the 
procedure of Revenue Courts and Revenue 
Officers. They are in fact provisions dealing 
with the machinery in the Revenue Courts 
and section 207 undoubtedly provides that 
in certain circumstances where an award 
has not been appealed and the decision 
given in accordance with the award is not 
otherwise impugned, no person shall in- 
stitute any suit in the Civil Court for the 
purpose of setting aside the award or against 
the arbitrators on account of their award. 
Speaking for myself if that section stood 
alone, I should feel considerable difficulty 
in holding that it was either intended, 
or could be treated, in the least degree, as 
effectual, for the purpose of abrogating or 
destroying the ordinary right of & person 
io assert his title in & Civil Court. To 
my mind the language is not only wholly 
insuffücient but is clearly directed to a 
different set of circumstances; and when 
attention is directed to the effective part 
of the enactment which deals with the duties 
and the acts of the Revenue Courts, in- 
cluded amongst them are found section 40 
and section 44 which in the clearest pos- 
sible terms provide that no decision of a 
Revenue Court shall affect the right of any 
persqn to claim and establish in the Civil 
Court &py interest in land. If any inter- 


pretation or any guide were required for the. 


right understanding of section 207, then those 
two sections make it abundantly clear that 
section 207 has not the effect contended for. 

It was further contended by the respond- 
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ent’s Counsel that this arbitration was.en- 
tered into by the consent of the plaintiffs and 
that, therefore, they must be taken to have. 
surrendered their right to come to & Civil. 
Court. I think that this is really the same 
point in another form because according to 
section 203 no arbitration can be ordered 
except by the consent of parties, but 
out of respect to the argument addressed to 
me, I will deal with it in a few words. 
I quite agree that if consent had been given 
outside the Act submitting on behalf of 
both parties the determinaticn of their rights 
to a special Tribunal such as these arbitra- 
tors were, they must be taken to have con- 
sented to be bound forall purposes by that 
special Tribunal and to have surrendered 
their ordinary rights to come to a Civil 
Court. There is nothing to show that they 
did anything of the kind. What was done 
was done inside the Revenue Act. It was 
part of the machinery of the Revenue Act, 
it was part of the procedure provided by the 
Revenue Act, and all that they consented to, ` 
or can be taken to have consented to, in 
the absence of proof of some special agree- 
ment, was that the arbitrators should be 
substituted for the Collector in the dis- 
charge of the duties under the Act. It was, 
therefore, an act of consent to something 
within the four corners of the Revenue Act. 
By giving such consent, the plaintiffs, in my 
opinion, did not lose the protection given 
to them by the Act under which their such 
consent was given and this argument also 
fails. Rink. Sod 
The result.is that the decision of. the 
Court below on the point must be reversed. 
It is perhaps to be regretted that the 
materials for the final disposal of this suit 
are not immediately available. Under the: 
circumstances I have no alternative but to- 
frame an issue and refer it for trial un- 
der Order XLI, rule 25, of the Civil Pro- 
cedure Code to the Court from whose decree 
this appeal is brought. lt appears to me’ 
that the lower Appellate Court has not 
addressed itself at allto the real question 
of fact, viz., whether the plaintiffs have been 
out of possession so as to have lost their 
title, but has held itself bound by the find. 
ing, which, as I have held above, it is not 
binding upon a Civil.Court. The issue will 
be:— ILE 4 


c 
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"Whether or no the plaintiffs or their 
predecessors-in-title have been wholly out: 
of possession throughout the period between 
the 2nd .of July 1901 and the 2nd of July 
1913 of any, and if so which, of the plots 
comprised in the land in dispute." 

' Under the circumstances parties ought to 
be at liberty to produce any material evi- 
dence on the above issue. On receipt of 
findings ten days will be allowed for objec- 
tions. < ^U p 

The lower Appellate Court, unless it is 
prepared to adopt the findings of fact in 
the Munsif’s Court, should come to an in- 
dependent finding upon all the evidence 
available, without regard to the findings of 
thé majority of the arbitrators. 

AN - Oase remanded. 


MADRAS HIGH COURT. 
Seconp CivIL Appean No. 1355 or 1911. 
. September 21, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
. Mr. Justice Napier. 
SUPPAYYA PATTAR alas SUPPAYYA 
IYER—PLAINTIFF— APPELLANT 
versus 
DAWOOD HAJI AHMAD SAIT anp 
OTHERS—DEFENDANTS— RESPONDENTS. 
Principal and agent—Agent borrowing without 
authority— Principal, liability of. 

, Where. a principal has been benefited by the 
money ‘borrowed by an unauthorised agent from 
the plaintiff, either by the principal having received 
the money directly or by its having been spent in 
meeting his legal li bilities, the principal is equitably- 
bound to return t6 the plaintiff the said money to the 
Beard that he lias derived benefit therefrom. |p. 768, 
co]. 1. 

‘Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 537 
of 1910, preferred against that of 
the Court of the District Munsif, Chow- 
ghat, in. Original Suit No. 226 of 1909,-on 
12th August 1914. 


FACTS.—The plaintiff sued to recover 
from ile defendants Rs. 2,500 with future 
interest and costs, He alleged that the 
lst defendant's brotherand 2nd defendant's 
father Cassim Haji Ahmad Sait -(deceased);. 
who was a trader at Cochin, carried: on 
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trade at Knuttingal near Gurvayur, that at 
the latter place it was conducted through 


his agent Ibrahim who borrowed 
money from him (plaintiff) in cash and 
hundis, that he also made certain repay- 


ments, that the accounts in respect of all 
these were settled on the 3rd Dhanu 1083, 
that it was then found that the amount 
due to him (plaintiff) was Rs. 2,215, 
that an agreement was then made between 
the plaintiff and the agent to repay the 
aforesaid amount with interest at 12 per 
cent. per annum and that the fact vas 
evidenced by an account stated and signed 
by the agent, that Rs. 22 was alone paid 
towards the debt and that the defendants, 
who are the heirs and legal representatives 
of Cassim Haji Ahmad Sait, were therefore 
liable to pay the plaint amount with future 
interest and costs to the plaintiff. The 


“defendants contended that Ibrahim borrowed 


no money from the plaintiff for the purpose 
of Cassim Haji Ahmad Sait’s trade, that 
he possessed no power to do so, that the 
suit was the result of collusion between 
him and plaintiff and that they were liable 
to pay nothing to the plaintiff. 

The defendants did not seriously dispute 


that Ibrahim had borrowed money from 


. the plaintiff and that the plaint amount 


was due by him to the plaintiff. The 
question was whether the defendants, as-heirs 
and representatives of the principal, Cassim 
Haji Ahmad Sait (deceased), are liable for 
the debt. That depended upon the construc: 
tion of the power-of-attorney evidenced 
by Exhibit I under which Ibrahim above 
mentioned was appointed the agent. of 
Cassim Haji Ahmad Sait to conduct trade 
at Kuttingal. The aforesaid Exhibit ran 
as follows: — 

"Know all men by these presents that I, 
Cassim Haji Ahmad, merchant, carrying on 
business at Cochin and elsewhere and resid- 
ing at Mattancheri in Cochin aforesaid, 
bave made, ordained, constituted, nominal; | 


.ed and appointed and by these presents do 


make, ordain, constitute, nomjnaée and 
appoint Ibrahim Haji Hassam of Cochin 
as my true and lawful attorney for me and. 
in my name to carry on business as rice 
merchant at Chowghat in the District of 
Malabar, ask, demand, sue, recover and 
receive of and from all person or persons 
whatsoever im Chowghat aforesaid. all suni 


164 INDIAN 
SCPPAYYA PATTAR t', DAWOOD HAJI AHMAD. 


or sums of money as are now due or may 
hereafter become due to me by way of 
mortgages or whatsoever other manner and 
upon payment thereof to grant in my 
name and behalf good and proper discharge 
in respect of such payment or upon non- 
payment in my name and behalf to sue 
gueh person or persons inany Court or 
Courts of Law and upon decree or upon 
compromise to execute such decrees or carry 
such compromise into effect and to grant in 
my name and behalf good and sufficient 
discharges for all moneys received through 
Court or otherwise. I also authorise my 
said attorney to appear and represent me 
in any Court or Courts as appellant, peti- 
tioner or respondent, counter-petitioner and 
also to do such other acts and things as 
may be required and necessary to! do in 
respect of my affairs and business at Chow- 
ghat aforesaid: and to appoint one or more 
attorneys under him for one, or all of the 
aforesaid purposes, ratifying and confirming 
all what my said attorney or his substitutes 
may do or cause to be done within the 
premises. In witness whereof I have hereun- 
to set my hand at Cochin this 24th day 
of September 1906.” 


The District Munsif found that the pay- 
ments alleged by the plaintiff are true, that 
underthe power-of-attorney, theagent’s power 
cannot be held to have been limited in any 
way, that he had authority to borrow, that the 
hundis obtained by the agent were in respect 
of moneys borrowed by him and that the 
principal has been benefited by these amounts. 
Relying on Article 103 in Bowstead on 
Agency that where. by the wrongful un- 
authorised act of an agent, money or property 
of a third person comes to the hands of 
the principal or is applied for his benefit, 
the principal is liable jointly dnd severally 
with the agent to restore the amount or 
value of such money or property, he held 
that the principal was bound to the plaintiff. 
On appeal, the Subordinate Judge held that 
the authority should be found within the 
four corners of the power either in express 
terms or by necessary implieation, that the 
power was limited to sell rice and to recover 
outstandings in respect of the same and not 
to contract any debts; that the agent obtain- 
ed hundis frem the plaintiff and segt them 
to kis masterin lien cf money, that the 


x 
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principal was not aware of the loan and 
that the amount borrowed by theagent was 
outside the ordinary course of his employ- 
ment and that it went in discharge of his 
own’ liability to the principal. In the 
result he held that the agent had no au- 
thority, express or implied, to borrow. The 
Sub-Judge reversed the Munsif’s decree and 
dismissed the plaintiff's suit. 


Mr. S. Srinivasa Iyengar, 
lant. 

Mr. S. T. Srínivasagupalachariar, for the 
Respondents. 


JUDGMENT.—We are satisfied that the 
agent Ibrahim had no authority. to borrow 
money for making remittances to his prin- 
cipal. The only ground on which the plaint- 
iff could succeed is that, as decided in the 
English and Indian cases qupted by the 
appellant's learned Vakil, viz, Reid v. 
Rigby (1), Bannatyne v. Maclver (2), 
Reversion Fundand Insurance Company Limited 
v. Maison Cosway Limited. (8), Marsh v. 
Keating (4), Heramba Chandra Pal Chowdhury 
v. Kasi Nath (5) and Ghasiram v. Raja Mohu 
Bikram Sha (6), where the principal has been 
benefited by the money borrowed by the 
unauthorised agent from the plaintiff, either 
by the principal having received the 
money directly or by its haying been spent 
in meeting his legal liabilities, the principal 
js equitably bound to return to plaintiff 
the said money to the extent that he has 
derived benefit therefrom. Before “dealing 
with this question of law in detail and 
before disposing of this appeal finally we 
think it advisable to call for definite find- 
ings on the following questions: — 

1. Were all or any of the sums men- 
tioned in the credit side of the account, 
Exhibit B, received by Cassim Haji, either 
as sent by hundi drawn in his fayour or 
as otherwise received by him or his servant 
Mustappa? What is the total amount of 
the sums so received? ^" 

a (1894) 2 Q. B. D. 40; 10 R. 280; 63 L. J. Q. B. 451 

2) (1906) 1 K. B. 103; "5L. J; K. B. 120; 94 L, 
T. 150; 54 W. R. 293. 

(3) (1918) 1 K. B. 364; 82 L. J. K. B.512 108 L. 
TT. 87; 20 Manson 194; 5'7 S. J. 144. 

(4) (1884) 1 Bing (N. 0.) 198; 2 C1, & F. 250; 8 Bli, 
(x. s.) €61; 1 Scott. 5; 1 Mont. & Ayr. 592; 181 E. R. 
1094. 

6) 1 C. L. J. 199. ap: o 

6) 6 C, F: J. 639, 


for the Appel- 
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2. Whether the plaintiff in dealing with 
Ibrahim intended to deal with him as Cassim's 
agent or intended -to hold Ibrahim himself 
independently liable on the dealings ? 

The finding will be submitted’ on the 
evidence on record within six weeks from 
the date of receipt of papers. Ten days 
will be allowed for filing objections. 

[The Subordinate Judge returned the 
Finding on the first issue that all sums 
mentioned on the credit side of Exhibit 
B except a sum of Rs. 2,500 and odd 
were received by Cassim and that they 
amounted to Rs. 49,000 and odd. The 
Sub-Judge also found that what had been 
remitted by the agent to the principal or 
had been otherwise recovered by him was 
less than the amount shown onthe debit 
side of Exhibit B, j.e., the amount repaid 
‘by the agent to the plaintiff. On the 
2nd issue he found from the plaintiff's 
accounts that the plaintiff was dealing with 
Ibrahim as agent of Cassim]. 

JUDGMENT.—We accept the 
and dismiss the second 
“costs. 


findings 
appeal with 


Appeul dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Reyenve Petition No. 45 or 1914-15 or 
à Agra DISTRICT. 
. Mareh 1, 1915. 
Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
KIDDHA- DEFENDANT—4À PPELLANT 
; versus 
NEKRAM-—PrAINTIFF-—RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 11, 58—Cultiva- 
tion for a number of previous and subsequent ycars— 
Cultivation in intervening years, no proof of —Presump- 
tion—Hjectment. 

Where a person is found to be cultivating a certain 
land for a number of previous years anda number 
of subsequent years and there is no evidence that any 
othér person cultivated the land in the intervening 
‘years, the presumption is that the same person cul- 
tivated it throughout. (p. 765, col. 2.] 

Second ‘appeal from the order of the 
Commissioner of the Agra Division, dated 
the 29th July 1914, reversing that of 
the Assistant Collector, Ist Class, Agra 
District; in a case of ejectment, 
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JUDGMENT. 

Horas, S. M.—( February 15, 1915.)—The 
cross-objection relates to two plots, Nos, 
2504/3408 and 2540/3466, Asregards plot No. 
2540/3406 the Assistant Collector has found 
that the respondent did not hold as a sub- 
tenant or tenant-in-chief in 1310 Fasli, and 
his term commenced from 1311 and, therefore, 
he did not acquire occupancy rights. The 
Commissioners took somewhat the same 
view. I think both Courts have not come to 
the right conclusion on the only evidence 
produced by the zemindar, the khasra entries, 
The entries show Kiddha recorded as sub- 
tenant in 1309 Fasli and Jugal Kishore as 
tenant-in-chief: Jugal Kishore recorded 
as tenant-in-chief in 1310 Fasli, without 
a sub-tenant, and Kiddha recorded as tenant- 
in-chief from 1311  Fask onwards. Both 
Courts have held that Jugal Kishore was 
never a tenant at all The result is, there- 
fore, that we find Kiddha was tenant-in-chief 
in 1309 Fasli. As regards 1310 Fasli there 
is no entry in the patwar?'s papers, as to who 
cultivated, which can be relied on, whereas 
Kiddha is shown as cultivating from 1811 
onwards. On these facts the inference 
which could be drawn is that Kiddha never 


“gave up his cultivation in 1310 and has 


acquired rights of occupancy. 


As regards No. 2504/3408, the cross-objec- 
tor’s present contentionis that this number 
was amalgamated with plot No. 2599/5. 
The evidence which 1 have allowed to be 
adduced consists of an extract from the 
khasra of 1809 Fasli, which shows these 
plots as amalgamated and shows the total 
area, 13 biswas, as cultivated, and the 
patwar?s statement which shows that they 
were amalgamated in 132: Fasli. The 
zemindar, however, should have an oppor- 
tunity of rebutting, if he wishes, this fresh 
evidence which should have been produced 
before the Court of first instance. I have 
allowed the tenant io putin fresh evidence, 
as the entry regarding No. 2504/3408 in the 
khasra abstracts is not clear ig itself 
and the lower Court should have cleared this 
up. 

I would, therefore, set aside the order of the 
lower Courts as regards plot No. 2540/3406 
and dismiss the. suit for ejectment in 
respect of this plot, and remand the case 
for a finding on the following issue; 
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“Was plot No. 2504/3408 amalgamated 
with No. 2529/5 in the last twelve years P", 
fresh evidence on this point being produced if 
necessary. Objections within ten days of date 
of finding. No fresh date-to be fixed unless 
objections are filed. ^ Cross-objeetor - will 
pay costs. in any case. 

CAMPBELL, J. M.—I concur. 

Order set aside; Case remanded.. 


court OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 3 ov 1914-15 or 
Bara Bankr District. 

- February ll, 1915. ` 
Present:—Mr. Campbell, J. M. 
GHULAM ABBAS— DEFENDANT— 
APPELLANT 
versus. 

Ohana FIDA HUSSAIN AND OTHERS 
—PLAINTIFES— RESPONDENTS. 


Agra Tenancy Act (II of 1901), s. 158—Mortgagee . 


of rent-free holding—Absolute transferee. 
A mortgagee of a: rent-free holding is not an 


absolute transferee and he cannot, therefore, be, 


Considered to be a ‘successor’ to the grantee within 
the meaning of section 168 of the Tenancy Act.. 


' Second appeal from the order of the Com- 
missioner, Fyzabad Division, dated the 
28th: August 1914; ‘¥eversing’ that of the 
‘Assistant Collector; Bara Banki, in a 
case of resumption. 
' JUDGMENT.—I see no reason to interfere 
with the-Commissioner’s order. I agree with 
him that there has been no absolute transfer 
of appellants” rent-free holding to the mort- 
gagee, and, therefore, he cannot claim to 
be a successor to the holding. I also 
agree with him in his finding that appel- 
lants are only the second in succession to 
their father, and cannot claim under-pro- 
prietary rights in their part of the holding, 
and think that his solution of the diffi. 
culty of wiving Barkat Ali his one-third 
as under-proprietor is an equitable one. 
There is no evidence that defendant’s 
ancestor acquired the land for: valuable 
consideration. 


1, therefore, uphold the. Commissioner’s 


order and dismiss this appeal with costs, 
- - Appeal dismissed. 
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NASARAT KHAN V. MANULLA. 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE. No. 69 
or 1914. 
fJanuary 19, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft.. 
NASARAT KHAN —PLAINTIFF— 
APPELLANT 
versus: 
Sheik MANULLA AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), 0. XVII, rr. 
2, 83—Suit dismissed for default~—Decree drawn wp— 
Appeal, maintainability of. 

In disposing of a suit a Munsif passed the following 
order: "The plaintiff's Pleader says that he and his 
client would retire from the case as the plaintiff 
has no witness to-day, so the case is dismissed for 
default”. A decree was, however, drawn up in the 
caso: 

Held, that the order was an order under Order 
XVII, rule 2,.and was not appealable, [p. 767, col. 1.] 

Appeal against the decree of the Sub-. 
ordinate Judge, Mymensingh, dated the: 
23rd July 1918, affirming that of the Munsif, 
3rd Court, Kishoregunj, dated the 22nd of 
August 1912. 

FACTS of the case appear from the fades 
ment, 

Babu Gopal Chandra Das, for the Appel- 
lant.— The Munsif, though he said in his 
order the case is dismissed for default, signed 
& decree which was drawn up in his office. 
So the order must be treated as an order 


under Order XVII, rule 3. If the decree had 


not been made then we would not have appedl- 
edatall Rightly or wrongly the decree’ was 
made and we had the right to appeal against 
the decree. Section 96 of the Civil Procedure 
Code gives a right to appeal against any 
decree. Even assuming that the decree was 
drawn up through mistake or oversight, the 
plaintiff ought not to: suffer for that. So 
long as’ the decree was on the record, the 
plaintiff had no duty to consider whether it 
ought not to have been made. Again,. the 
previous adjournment was at the instance 
of a party and not at the- instance-of the 
Court, therefore, the order of the Munsif 
must be held to be an order under rule 3 
of Order XVII, Civil Procedure: Code [vide 
Enatulla v. Jiban Mohan Roy (1)]. 

On-the face-of it itis decree and, therefore, 
there was a right to appeal against it. 


mu 23 Tud; Cas. 769; 18 C. W.N. 716; 19° e. Li J 
; 41 C. 956. = a $m v 
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= Mr. A. K.. Fazluť Hag, for the Respond- 
‘ents.—The so-called decree could not bea 
decree, it does not fall within the definition 
of a decree. i 

[D. Caarrerses, J.—But the framing of the 
decree: in. this case misled’ the plaintiff. | 

The plaintiff . desired to be misled and, 
therefore, he allowed himself to be misled 
wilfully. He might have drawn the atten- 
tion. of the Court to this fact, his Pleader 
could have represented to the Munsif that 
no decree need be: drawn up in the case. 
If he had any good case and’ evidence to 
prove it he would have asked for review, 
instead of running to the Appellate Court. 

Babu Gopal Ohandra Das, for the Appellant, 
replied. p 

JUDGMENT:—In this case the plaintiff 
applied for time for the production of 
certain documents and witnesses. His 
application was rejected, upon which his 
Pleader: said that-he and his client would 


retire from the case and the order of the . 


Munsif was: “The plaintiffs Pleader says 
that he and his client would retire from 
.the ease as the plaintiff has no witnesses 
to-day, so the case is dismissed for default". 
The Munsif evidently meant to pass this 
order under Order XVII, rule 2. If he 


„had meant to proceed under rule 3 of the: 


said Order, he would. have proceeded’ to 
decide the case upon the evidence that 
was on the record. Butalthough he expressly 
dismissed the suit for default, his office 
drew up the decree 'in regular form as if 
the case was decided’ in the presence of 
both the parties. Against that decree there 
was an appeal to the Subordinate Judge, 
_Who held that no decree could have been 
framed and. that it was a mistake of the 
office toframe one. He, therefore, did not 
entertain the appeal. We. think. that the 
learned Subordinate Judge is right in the 
view that he takes. We take it that the 
order of the Munsif was under Order XVII, 
.rule 2. In. this case, if the order had been 
made. as one under rule 2 of Order XVII, 
ihe appellant would have had an opportunity 
of applying under Order IX for re-hearing 
of the case. The appellant says that the 
‘drawing up of the decree misled him and 
that he could not make this application 
in: the face- of the decree which was in 
existence. That may: or may not be. 
This is a matter with regard to which 
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: nob express any opinion. © The 
appellant had his remedy under Order IX 
and if an. application is now made, the 
Court will consider whether he is entitled 
to proceed with the application now and 
whether he was really misled.. ; 
In. this view of the case, we dismiss th 
appeal with costs. vo 
f Appeal dismissed. 


—— , 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. "^v 
Revenve. PETITION No. 9 or 1919:12 op: ° 
MEERUT District. R eU 
March. 17, 1914. vocet 
Present; —Mr. Baillie, S. M., and 
: Mr. Tweedy, J. M. 

CHURA MAL-—DEFENDANT——À PPELLANT 

versus 

JIT SINGH AND orners—PLaintirrs—- 

RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 22 Succession — 
Last male occupancy tenant dying before 1901— 
—Daughter, succession by—Adoption by daughter— 
Adopted son, right of —N.-W. P. Rent Act (XII of 1881). 

The last male owner of an occupancy holding 
died while Act XIIof 1881 was in force and was 
succeeded by his daughter who adopted a son while 
Act XII of 1882 was stillin force. This adopted son, 
however, did not share in cultivation with his 
maternal grandfather: 

Held, that the adopted son having acquired a 
right of succession under Act XII of 1881 could not 
lose that right by the passing of the Tenancy Act 
of 1901 inasmuch as section 2 of the latter Act 
preserved such a right. [p. 768, col. 1.] 

Second appeal from the order of the Com- 
missioner of the Meerut Division, dated the 
13th March 1913, confirming that of 
the Collector of Meernt, in a case of 
correction of jamabandi. 

JUDGMENT. 

Banus, S. M.—(March 5, 1914.)—The 
facts rejecting irrelevant matter are as 
follows: 

Musammat Sarupi was in possession with 
a Hindu daughter’s rights of an occupancy 
holding which formerly belonged to her 
father, who died when Act XII was in force. 


" Appellant is the adopted son of Sarupi. 


About the fact of adoption, there is no 
manner of doubt and neither of the lower 
Courts appear to have considered the fact 
of adoption to be in any way doubtful. 
The Commissioner held that appellant could 
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‘not succeed to his mother’s rights, as it 
was a life-interest, and that he could nob 
succeed to his grandfather’s rights as he 
did not share in the eultivation with him. 
It appears, however, that appellant was 
adopted while Aet XII was still in force 
and that he had under Act XII a right of 
succession. It was held by both the Mem- 
bers of the Board in Harbans v, Bishambar 
Singh, Petition No. 10 of 1911.12, that 
a person who shad under Act XII a right 
of succession did not lese that right 
owing to the fact that the Tenancy Act 
provided thata daughter's son should only 
take if he co-shared in cultivation with the 
previous tenant. It was considered that 
section 2 of the Tenancy Act preserved all 
rights acquired under the Rent Act and 
that this right of succession was thereby 
maintained. These principles apply in the 
present case also. 

I would allow this appeal, cancel the 
orders of the lower Courts and direct record 
of appellant as occupancy tenant. 

Costs on respondents throughout. Pleader’s 
fee Rs. 15. 

Twrrpy, J. M.—I concur. 


Arpeal allowed: 


PUNJAB CHIEF COURT. 
Szgcoxp Civiu AppeaL No. 995 or 1912. 
June 12, 1915. 
Present;—Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 
BUDHI SINGH AND OTHERS - DEFENDANTS — 
APPELLANTS 
versus 


MOHAN SINGH AND OTHERS — PLAINTIFFS— 


RESPONDENTS. 

Custom—Succession—Village proprietary body, 
rights of—Village, nature of—Mortgage—Redemption. 

A mortgagor who wasa member ofa village pro- 
prietary body died leaving no direct heir of his 
own. The plaintiffs who were of the same tribe 
and gotas the mortgagor sued as members of the 
village" pfoprietary body to redeem lands belonging 
to the mortgagor. The village was, however, found 

“to be homogeneous and did not consist of a number 

of proprictors of different tribes, religions and 
castes. The mortgagees though distantly related to 
the mortgagor were not proprietors in the village: 

Held, that the mortgagees had no right to succeed 
and that the plaintiffs were entitled to redeem. [p. 
768, col. 2; p. 769, col. 1.] 
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Wazira v. Mangal, 10 Ind. Cas. 294; 3 P. W.R. 1911 
Rev.; 188 P. L. R. 1911; 2 P. R. 1911 Rev., referred to. 


Second appeal from the decree of the Divi- 
sional Judge, Ambala; dated the 23rd March 
1912, reversing that of the District Judge, 
Simla, dated the Ist February 1912, dismiss- 
ing the suit. 


Mr. Badar-ud-din Kureshi, for the Appel- 
lants. 
Mr. Muhammad Rafi, for the Respondents. 


JUDGMENT.— The facts of this case are 
stated fully and clearly in the judgment 
of the Divisional Judge and need not be 
repeated. After arguments had concluded 
at the hearing before us on the 18th and 
19th May last, the learned Counsel fcr the 
appellants and the respondents suggested the 
possibility of a compromise being arrived 
at, and in order to enable the parties to come 
to an amicable settlement we deferred giving 
judgment upon the appeal. We are now 
informed that the parties are unable to effect 
a settlement and, therefore, proceed to 
dispose of the appeal. 


In our opinion plaintiffs, as members of 
the proprietary body, are entitled to the 
land which originally belonged to Ram Singh 
who died on the 29th of August 1899, leaving 
no direct heir of his own. It is to be remem- 
bered that the plaintiffs were brought into 
the village by Ram Singh's antestors at 
an early date after its foundation and that 
they are of the same got and triba as Dhanni 
Ram, the original founder. It seems to us 
that tbe only claimants to Ram Singh’s 
land whose right can legally be recognized 
are (1) Government; if it claims to 
succeed by right of escheat; and (2) the pro- 
prietary body of the village, provided that 
the village is homogeneous and does not con- 
sist of a number of proprietors of different 
tribes, religions and castes. In the present 
case Government has put forward no claim to 
the property and the village is of the 
homogeneous type. We cannot see thatdefend- 
ants, who after all are mere mortgagees of 
Ram Singh’s property, have any claim to 
succeed thereto, though it may be that they 
are distantly related to Ram Singh. 
Admittedly they are not proprietors in the 
village and their relationship, if it exists at 
all, is remote. Of course it is for plaintiffs 
who seek to redeem the property tg 
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prove , that ` they „are entitled ' to 


succeed to it, and their claim cannot be 
decreed simply and solely because defendants 
‘have no right to succeed. We agree, how- 
ever, with the Divisional Judge that plaintiffs 
have established their right of succession, 
and in this connection we would refer to a 
--very elaborate and full discussion of the 
rights of the proprietary body to succeed in 
cases of this kind in Waztra v. Mangal (1). 
We accordingly disniiss this appeal with 
costs, 


Appeal dismissed. 
(1) 10 Ind. Ca s. 294; 2 P. .R. 1911 Rev; 8:P. W. 
R. 1911 Rev, 188 P. L. R. 1911. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
RevgNvE Petition No. 2 or 1914-15 or 
i Fyzarap DISTRICT. 
January.9, 1915. 
Present:—Mr. Holms, 8. M. 
Raja Syed ABU JAFAR —PLANTIEE— 
APPELLANT 
versus . . 
SAT NARAIN GOSHAIN--DEFENDANT— 
; RESPONDENT. 
Oudh, Rent Act (XXII of 1886), 8. 107— Rent-free land 
— Grove, plantation of--- -Resumption—Per iod for which 
land remains under grove, if excluded. 
When a man, originally a rent-free grantee, plants 
a grove in the land, the period under which the 
land remains under grove is not to be excluded from 
the fifty years’ ‘period in section 17H. of the Oudh 
Rent Act. ` 
Appeal: from the order of the Com- 
missioner of the -Fyzabad Division, dated 
the 2!st July 1914, confirming that of the 
Collector of Fyzabad,. mS 8. case of re- 
sumption. 


`- Syed dli Muhammad, for the Appellant. 
.” Babu Ram Saran Sinha, for the Respondent. 
` JUDGMENT.—The grounds of appeal 
are very vaguely drafted. Two points are 
urged in appeal, First, that there is no 
evidence to support the ‘conclusion that the 
land was held rent free for fifty years and 
by two successors. Even excluding the 
sanad, 1 find there is such evidence. This 
is not anappealon the facts, and, unless 
there is clearly no evidence to support the 
finding, the Board would not interfere in 
third.appeal. The-othér point raised is that, 
as the land was under grove for a long 
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‘period, this period should be excluded from 
the calculation. This ground was not 
clearly put | forward in the grounds before 
the Commissioner nor in the present grounds 
‘before-the Board, but I-have looked into it. 
At the frst Regular Settlement, the 
‘column of tenant is blank as regards old 
No. 103, and the trées in if are recorded in 
the possession of the respondent’s father. The 
present respondent got a decree in 1883 for pos- 
session of the old No. 101 against Kulhal 
Singh, who is recorded-as in the possession of 
trees initatthe first Regular Settlement. 
The claim was fer possession on the ‘basis of 
muuft when Kulhal Singh compromised the 
suit, the inference being that he admitted 
the present respondent’s title. The oral 
evidence goes to show that the land was 
‘originally given rent free and that the grove 
was planted on it after this. When a man, 
originally a rent free grantee, plants a grove 
in the land, there seems to me no reason 
why the period under which the land was 
under grove should be excluded from the 
50 years’ period in section lO7ii. The: case 
of land being given origirally for a grove to 
be planted on it is different. J dismiss the 
appeal with costs. 
` Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL AGAINST ÁPPELLATE OnpzR No. 30 
or 1914. ¢ 
Ovir Revision Petition No. 174 or 1914. 
. April 15, 1915. 

Present; —Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 
SIVASAMBA IYER - PrarxTIFF— 
PETITIONER — APPELLANT É 

versus 


KUPPAN SAMBAN AND OTHERS— 


DeFENDANTS—H ESPONDÉNTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
rr. 100, 103, scope of —Execution proceedings— Delivery 
in execution of decree, question as to—BMeféndant 
against whom no relief granted, if a party—Civil 
Procedure Code (Act XIV of 1882), s. 244. 

A question arising between a decree-holder and 
a defendant against whom no relief was granted 
relating to the propriety of x delivery in execution, 
is a question arising under section 47 of the Civil 
Procedure Code, 1908, and an order deciding such 
qnestion is appealable. - Cp. 774, col. 1.] 
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Gathavedan Nambudiri v. Kunchw Achan, 30M. 
29; 2 M. L. T. 34; 16 M. L. J. 433, distinguished. 

Section 47 of the Civil Procedure Code, 1908, is 
comprehensive, and the fact that an alternative 
procedure by suit, instead of appeal; is provided in 
certain circumstances, cannot affect its character. 
[p. 771, col. 1.] 

Vibudhapriya Tirthaswami v. Yusuf Sahib, 28 M. 
380; 15 M. L. J. 202; Sorabjt Coovarji v. Kala Raghu- 
nath, 12 Ind. Cas. 911; 18 Bom. L. R. 1193; 36 B. 156, 
followed. 


Civil miscellaneous second appeal against 
the order and petition for the revi- 
sion of the decree of the Court of the 
Subordinate Judge of Negapatam, in Appeal 
Suit No. 668 of 1918. 


FACTS of the case appear from the 
following judgment ofthe lower Appellate 
Court: 


“This is an appeal from an order of the 
District Munsif of Tiruvalur by which 
the claim of the appellants to items Nos. 7, 9, 
11 and I2 was disallowed. The appel- 
lants were defendants Nos. 6 to 8 in Original 
Suit No. 419 of 1909. The respondent was 
the plaintiff in Original Suit No. 419 of 1909, 
which was a suit on a mortgage in favour 
of the plaintiff. There were 13 defendants 
in that suit, of whom several including 
the present appellants were exonerated. The 
plaintiff execnted the mortgage decree and 
in executing it purchased the hypothecated 
properties. The appellants stated that they 
were owners of items Nos. 7, 9,11 and 12, 
and not the mortgagor, and wanted, that 
the delivery of the plaintiff should be set 
aside. The District Munsif dismissed their 
petition. Defendants Nos. 6 to 8 have 
preferred this appeal against that order. 


2. The appellants are ignorant Pariahs. 
The plaintiff is an intelligent Brahmin. 
When the plaintiff filed Original Suit No. 
419 of 1909 on the mortgage-bond in his 
favour he made the mortgagor as well as 
the persons in possession of the hypothecated 
properties parties to that suit. As the 
appellants did not claim any right to the 
properties in their possession through the 
mortgagor but set up an independent title to 
the properties, they were exonerated. It 
was not necessary for them to prove their 
right to the properties in Original Suit 
No. 419 of 1909. The District Munsif 
seems to think that they should have 
“proved their right to the .properties in 
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Original Suit No. 419 of 1909, They 
have had {no opportunity of contesting 
that suit as they were exonerated. In 
any ease if was the duty of the plaintiff 
to prove that the hypothecated properties 
belonged to the mortgagor. 

3. The petition put in by defendants 
Nos. 6 to 8 was adjourned several times 
in order that both parties might adduce 
their evidence. The plaintiff did not choose 
to adduce any evidence either oral or 
documentary. The appellants filed some 
registered documents, Exhibit B series, and 
examined some witnesses. They have 
proved by means of this document that 
they are entitled to the items claimed 
by them. Exhibits B, B-l and B-2 refer to 
items Nos. ll and 12. Exhibit B is a 
sale-deed executed in 1871 by the 
original owner to Narayana Iyer, who sold 
items Nos. llard 12 to the vendor. of 
the defendants Nos. 6 to 8. Exhibit’ B 
was executed in 1883 in favour of the 
vendor and Exhibit B-2 was executed in 
1888 in favour of the appellants. There 
can be no doubt that they are entitled 
io items Nos. 11 and 12. 

4 Items Nos. l to 9 are referred to in 
Exhibit B.3 which was executed in. 1897 
in favour of appellants by Ramasami Iyer. 
There is a slight mistake about the 
survey letter N, item No. 9, but the names 
and survey Nos. of items Nos. 7 and 9 
are correctly mentioned in Exhibit B-3, 
The plaintiff who did not attempt to adduce 
any evidence in the lower Court states that 
Ramasami Iyer, the vendor of the appellants, 
sold in 1897 what his father Hyatheswara 
Tyer had sold to the plaintiff's mortgagor more 
than 30 years ago. The plaintiff wants 
some registered document purporting to 
have been executed by Hyatheswara Iyer | 
to be renewed now. But I refuse to receive 
it. The plaintiff had several opportunities 
of proving that document in the lower Court 
but he did not do so. There is no guarantee 
that the ird share sold by Hyatheswara 
Tyer to the plaintiffs mortgagor was the 
identical ird share sold by his son Rama- 
sami Iyer to the appellants. 

The appeal is allowed and the application 
for execution dismissed.” 


The present appeal is against the ander 
of the Subordinate Judge. 
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Mr. G. S. Ramachandra Aiyar, for the 
Appellant.— The order of the District Munsif 
was not one passed under section 47 of the 
Code of Civil Procedure and no appeal lay to 
the lower Court. The respondents were not 
judgment-debtors, having been exonerated 
from the liability; and the order was within 
Order XXI, rule 101, and no appeal lay to 
the lower Court. 

Mr. T. Narasimha Atyangar, 
spondents, was not called upon. 

JUNGMENT.- It is argued, first, that 

the lower Appellate Court’s decision, dissent- 
ing from that of the District Munsif in 
favour of the respondents-defendants, cannot 
be sustained, because no appeal lay to it. 
The question was between parties to the 
decree under execution, though against 
defendants no relief had been granted, and 
related to the propriety of a delivery. It, 
therefore, in "our opinion was ove for 
disposal under section 47 of the Code of 
Civil Procedure. Jothavedan Nambudiri v. 
Kunchu Achan (1), relied on by plaintiff, 
decided only that a dispute between such 
parties could be dealt with by enquiry under 
section 331 of the Code of Civil Procedure 
and' a subsequent suit, not that the procedure 
under section 244 of the Code of Civil 
Procedure was nota legitimate alternative, 
the headnote to that effect being inaccurate. 
The question is, in our opinion, concluded by 
Vibudhapriya Tirthaswamt v. Yusuf Saheb 
(2), which was followed in Sorabji Ooovarjt 
v. Kala Raghunath (3) and which is consis- 
tent with the course of decisions in this 
Presidency. Section 47, we must hold, is 
comprehensive and the fact that an alternative 
procedure by suit, instead of appeal, is 
provided in certain circumstances cannot 
affect its character. We, therefore, disallow 
this contention. ; 

Newt, itis argued that the District Munsif 
erred in allowing the defendants to include 
two items in their petition by an amendment, 
which would ordinarily have been out of 
time. The objection was not taken in the 
lower Appellate Court and we have not been 
prcvided with any materials for a considera- 
tion of the facts on which the District 
Munsif proceeded. The objection fails. 

On the merits, the lower Appellate Court’s 

(1) 30 M.72; 2 M. L. T. 34; 16 M. L. J. 488. 

(2) 28 M. 380; 15 M. L, J. 202. . 
` (8) 12 Ind. Cas. 911; 36 B. 156; 13 Bom, L. R, 1193. 


for the Re- 
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findings are clear and sufficient, and we have 
not been shown that the plaintiff was in 
any way prevented from adducing evidence 
before the District Munsif. The appeal 
against appellate order and the civil revision 
petition failand are ‘dismissed with costs of 
the appeal only. 
Both Appeal and Petition dismissed. 





ALLAHABAD HIGH COURT. 

Letters Patent Arrear No. 60 or 1915. 

January 1l, 1916. 
Present:—Sir Henry Richards, Ka, Chief 
Justice, and Mr. Justice Tudball. 
BISHESHAR AHIR-—PraINTIFF— 
APPELLANT 

. versus 

DUKHRAN AHIR —Derenpayt— 
RESPONDENT. 

Agra , Tenancy Act (11 of 1901), s. 22—N. W. P. 
Rent Áct (XII of 1881); s. 8—Occupancy holding— 
Succession opening before operation of Agra Tenancy 
Act—Daughlers, succession by—Female estate—Death 
of daughter after operation of Act—Daughter's son, right 
of — Hindu Law. 

K, a Hindu occupancy. tenant, died while the Rent 
Act of 1881 was in force leavirg behind two daughters 
D and S.. D died 14 years before the suit was insti- 
tuted leaving plaintiff as her son; 8 died in 1918 leav- 
ing defendant as her son: 

Held, that the succession was governed by tho 
ordinary Hindu Law end that on the death of 8 both 
her son and that of her predeceased sister D were 
entitled to equally succéed to the occupancy holding 
of K. [p. 773, col. 2.] 

There is nothing beyond the ordinary estate of a 
Hindu female in the Agra Tenancy Act, which en- 
larges the estate in an occupancy holding of a Hindu 
female in possession at the time the Act was passed, 
Lp. 772, col. 2.] 

Letters Patent Appeal against the decision 
of Mr. Justice Rafique, in Second Appeal No. 
884 of 1914, decided on the 4th of June 1915. 

FACTS appear clearly from the following 
judgment of Rafique, J.s appealed against :— 

“The dispute between the parties to 
this appeal relates to  succéssion to an 
occupancy holding. It appears that one 
Katwaru originally held the land in suit as 
occupancy tenant, He died more than twenty- 
four years ago, leaving him surviving two 
daughters, namely, Musammat Dilasi and 
Musammat Sumitra. Musammat Delasi died 
abont fourteen years ago and Musammat 
Sumitra died on the lith of September 1913. 
The defendant-appellant is the son of Musam- 
mat Sumitra. The plaintiffs are the son 
and grandson of Musammat Dilasi. They 
instituted the suit out of which this appeal 
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has arisen in the Court of the Additional 
Munsif of Azamgarh for the recovery of joint 
possession over this occupancy holding. They 
alleged that they were entitled to one-half 
of the holding as they were descended from 
Musammat Dilasi, one of the daughters of 
Katwaru. The principal plea in defence was 
that the provisions of Act II of 1201 relating 
to suecession to an occupancy holding barred 
the claim. The learned Munsif decreed the 
claim in favour of plaintiff No. 1 but dis- 
missed the claim of plaintiff No. 2. The 
decree of the learned Munsif was upheld by 
the lower Appellate Court. Both the Courts 
proceeded on the ruling in the case of Dulari 
v. Mulchand (1). In appeal to this Court it 
is contended that the present case is distin- 
guishable from the case relied upon by the 
lower Courts inasmuch as the right of succes- 
sion accrued to Bisheshar, the successful plain- 
tiff, after the passing of Act II of 1901. 
Under the said Act a daughter's son can only 
succeed if he has been joint in the cultiva- 
tion of the holding with his maternal grand- 
father at thé time of the latter's death. Bi- 
sheshar did nob base his claim on the allega- 
tion that he was joint in cultivation with his 
maternal grandfather. He based his claim 
on the Hindu Law of succession and he can- 
not, therefore, succeed in his claim. In 
support of this conténtion the learned Counsel 
for the appellant relies upon the case of 
Musammat Sumari v. Jageshar (2). For the 
plaintiff-respondent the contention is that he 
had acquired some interest in the succession 
to his maternal grandfather at the time of 
the latter’s death, because he could have 
questioned an alienation by his mother or his 
‘aunt or both if any had been made. As he 
had acquired an interest in the succession 
prior to the passing of Act II of 1901 the 
provisions of that Act do not apply to him. 
I think that this appeal must prevail. The 
plaintiff-respondent acquired his right to 
succeed on the death of his aunt Musammat 
Sumitra on the 11th of September 1913, that 
is, after the passing of Act II of 1901. The 
right of the plaintiff-respondent to question 
an alienation, if any, made by his mother or 
his aunt is not the same thing asa right of 
‘succession. The claim of the  plaintiff-re- 


(1) 8 Ind. Cas, 884; 32 A. 814; 7 A. L. J. 298. 
(2) 20 Ind. Cas. 7. 
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spondent must, therefore, fail in view of the 
provisions of section 22 of Act II of 1901. 
The same provisions, of course, would defeat 
the title cf the defendant-appellant also if 
the zemindar chose to enforce them against 
bim; but that is not at present the question 
for determination. I allow the appeal, reverse 
the decree of both the Courts below and dis- 
miss the claim of the  plaintiff-respondent 
with costs in all Courts." 

Mr. Iqbal Ahmed, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 


© JUDGMENT.— This appeal relates to a 
suit in which the plaintiffs claimed a half 
share in an occupancy holding. The facts 
are very simple and undisputed. Katwaru 
was the tenant of the occupancy holding. 
He died many years ago before the Agra 
Tenancy Act came into force, leaving two 
daughters Musammat Dilasi and Musammat 
Sumitra. Musammat Dilasi died about 14 
years before the suit was instituted, leaving 
her surviving her sister Musammat Sumitra 
who died on thellth of September 1913. 
The plaintiffs are the son and grandson 
of Musammat Dilasi and the defendant is 
the son of Musammat Sumitra. Itis admit- 
ted that on the death of Katwaru his two 
daughters became entitled to possession of 
the property as Hivdufemales. According 
to ihe provisions of the Rent Act of 1881 
an ceeupancy holding (subject to certain 
qualifications) descended “as land". It is 
admitted that if the Agra Tenancy Act had 
never been passed, the plaintiff No. 1 would be 
entitled to succeed in the present suit. 
Section 22 of the Agra Tenancy Act provides 
that. when an occupancy tenant dies, his 
interest shall devolve as therein provided. 
If we regard Musammat Sumitra as the 
“occupancy tenant" within the meaning of 
section 22 of the Tenancy Act, the plaintiff's 


title fails. It seems to us that we cannot 
regard Musammat Sumitra as the full 
occupancy tenant. When she and her 


sister succeeded. they succeeded merely as 
Hindu ladies. There is nothing beyond. 
the ordinary estate of a Hindu female in 
the Agra Tenancy Act, which enlarges the 
estate in an occupancy holding of a Hindu 
female in possession at the time the Act 
was passed. Jf the Acthas not provided 
for the devolution of the interest in an 
occupancy holding where it was at the 
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' passing of the Act in the possession of a 
Hindu female as .such, we think . that we 
ought ‘to go to the ordinary , Hindu Law 
to ascertain the rights of the parties in a 
ease like the present. There has, no doubt, 
been some conflict of views upon the point. 
The important matter is to have a definite 
ruling one way or the other. The cases, 
as time goes on, in which the question will 
arise, must become fewer and fewer. It 
is said that the Board of Revenue have 
taken a decided view that a female Hindu 
is the full occupancy tenant within the 
meaning of section 22 and the case of Babu 
Bansidhar v; Musammat Rajwantia (3) is relied 
upon. In that case, no doubt, the view contend- 
ed for seems to have been taken, and the Mem- 
bers of the Board seem to have considered 
that upon the death ofa Hindu widow all 
occupancy rights ceased to exist and were 
extinguished. *In another case. ‘before the 
Board of Revenue, Situl- Prasad v. Bishen 
Dat (4), quite a contrary view appears to 
have been taken by the Board. This case 
was decided on August 22, 1919. In that 
case one Rahman had been the occupancy 
tenant. On his death prior to the passing 

“of the present Agra Tenancy Act his widow 
Musammat Niraini became entitled to pos- 
session. She died after the new Act came 
into force, leaving two daughters and a 
daughter's son. “I'he Senior Member of tke 
Board of Revenue stated-in the clearest 
way possible, that upon the death of the 
widow, who had only been in possession 
for her life,. her daughters became entitled 
and were then the occupancy tenants. On 
behalf of the appellants the following cases 
.were relied upon: Deoki Rat v. Musammat 
Parbati (5); Nathu v. Gokalia (6); Dulari v. 
. Mulchand (1). The two first mentioned cases 
` are, ro doubt, clearly distinguishable and 

`, the question which we have to decide in 

the present case was not decided. In Dulari v. 
Mulchand (1) there was the distinction which 

.had been -pointed out by the learned Judge 
of this Court, that the plaintiff's right had 
already accrued to her before the present 


(3) Selected Decision No. 3 of 1907. 

(4) 80 Ind. Cas. 804. VIN 

(5) 23 Ind. Gas. 100. 

(6) 30 Ind. -Càs .216; 13 A. L, J; 947; 8T A. 658, 
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Act came into P and her. rights 
were only postponed by reason of the fact 
that she: was rich while her sister was 
poor. We think that the decisions of the 
Courts below were correct and ought to be 
restored. We accordingly allow the appeal; 
set aside the decree of this Court and 
restore the decree of the lower Appellate 
Court, and we direct that the parties do 
pay their own costs in this Court. 
Appeal allowed. . 


COURT OF THE BOARD OF REVENUE, 
- UNITED PROVINCES. 
-Betenu Petition No. 4 or 1913-14 or 
Gonpa DISTRICT. 
June 16, 1915. 
Present:--Mr. Holms, S. M. 

GUR PRASAD AND OTHERS — APPELLANTS 

versus 
RAM GOBIND AND OTHERS - RESPONDENTS. 
; U.P. Land Revenue Act (LIT of 1901), s. 109 (2)— 
"Partition of under-proprietary mahal — Compactness 
impossible, if bar to partition. 

The partition of an under-proprietary mahal can- 
not be refused on the ground that the partition 
cannot be made compact. The only conditions that 
must be fulfilled are laid down in section 109 (2) of 
the Land Revenue Act, which, applies to under- 
proprietary mahals as well. [p. 774, col. 1.] 

Reference made by the Commissioner, 
Fyzabad Division, in a zase of partition. 

JUDGMENT.—Read the Deputy Com- 
missioner’s. report of the 4th March 1915. 
This is an uuder-proprietary (sub-settled) 
mahal of 840 acres paying an under.pro- 
prietary rent of Rs. 2,008-8-0, of, which 
perfect partition has been applied for un- 
der section 138 (1) of the Land Revenue 
Act. The partition is under that section 
to be carried ont according to the provi- 
sions of Chapter VII, so far as they are 


applicable. Ishould be inclined ~t@ read 
section 109 (2) thus : — 
“No under-proprietary mahal shall be 


formed by perfect partition unless the area 
thereof is at least -100 acres, or unless, if the 
area is less than 100 acres, the under.pro- 
prietary rent thereof is at least Rs. 100,” ; 
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If this interpretation is adopted, the 12 
mahals which itis proposed to form, as 
stated by the Deputy Commissioner in his 
order of the 22nd December 1913, fulfill 
the necessary conditions. The Deputy Com- 
missioner, in his original reference submit- 
ted through thé Commissioner, asked for 
the. sanction of the Board to the partition 
being disallowed solely on the ground of in- 
compactness. Apparently, a compact parti- 
tion is not possible and the partition should 
not be disallowed on this ground. The 
Deputy Commissioner, however, now points 
out that in the partition proceedings drawn 
up the provisions of, section 123 have not 
been complied with. These provisions, how- 
ever, only apply to an imperfect partition, 
and in the present case only apply to the 
creation of patitis within the new mahals. 
Apparently, however, the partition proceed- 
ing has been drawn up ona wrong basis and 
the existing imperfect partition into thoks 
has been disregarded, and the provisions 

. of section 125 have not been given effect 
to. The Deputy Commissioner will now 
pass necessary orders for the amendment 
of the partition proceedings and the record 
may be returned. 


Reference allowed. 


CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE Decree No. 3695 
.or 1913. 

. January 31, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 
ANANDA KUMAR BHATTACHARJEE— 
PLAINTIFF — APPELLANT 

ee versus f 
Tus SECRETARY or STATE ror INDIA 
iw COUNCIL— DEFENDANT — 


RESPONDENT. 

Land revenue, assessment of, when barred—Assam 
Land and Revenue Regulation (I of 1886), s. 28, proviso, 
cl. (4)—Bengal Land Revenue Assessment (Resumed 
Lands) Regulation (II of 1819), ss. 21, 23— Bengal Land 
Revenue Assessment (Resumed Lands) Regulation (III of 
1828), 510, —Regulation TI of 1808, s. 2 (2)— Limitation, 
df bar to Governments right to assess revenue—Statute, 
when retrospective- Evidence Act (I of 1872), s. 65— 
Public documents, secondary evidence of—Limitution 
Act (IX of 1908), Sch. I, Art. 149. 

Per Curiam.—Clause 4 of the proviso to section 
98 ofthe Ássam Land and Revenue Regulation, I 
of 1886, does not anthorise assessment of revenue 
on a property, otherwise assessable under section 
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28, which has been held by the owner for more 
than 60 years without payment of revenue, unless 
it is shown that the owner had a right to hold it 
revenue free and that right has been lost within 
60 years. [p. 779, col. 1;-p. 780, col. 1.] 

Per D. Chatterjee, J.—The mere fact that the 
plaintiff in a suit against the. Secretary of State for: 
India in Council for a declaration of his revenue. 
free title to a mahal produced and proved the 
thakbast proceeding of 1861, in which the mahal was 
described by the Thak Authorities as a resumed 
mahal, does not operate as an admission on the part 
of the plaintiff of Government’s title to assess 
revenue in 1861. [p. 777, col. 1.] 

The Government/'s right to assess revenue on & 
property assessable to revenue becomes barred 
by limitation after it has been held without assess- 
ment and payment of revenue for sixty years. 
Lp. 7718, col. io 

Where at the time of the Permanent Settlement 
in 1793 the Government had to abstain from making 
a settlement of land revenue on a certain land on its 
owner claiming a lakheraj title: q h 

Held, that the cause of action arose in 1793 and no 
revenue having been assessed wéthin 60 years the 
Government’s right to assess revenue was barred by 
limitation. [p. 778, col. 1.] 

A claim of Government to assess revenue becomes 
barred by limitation where, after a decision of the 
Board of Revenue in a resumption proceeding that 
the property is assessable, the owner continues to 
hold it without payment of revenue for 60 years. 
Lp. 778, col. 2.] 

The right of Government to assess revenue may 
be barred by the operation of the Law of Limitation. 
[p. 778, col. 1.] P 

Boddupalli Jagannadham v. 
27 M. 16, dissented from. 

A Statute is nob retrospective simply because a 
part of the requisites for its action is drawn from 
a time antecedent to its passing. [p. 778, col 2.] 

Reg. v. St. Mary, Whitechapel, (1848) 12 Q. B. 120 
at p. 127; 17 L. J. M. C. 172; 116 E. R. 811, followed. 

Per Beuchcroft, J.—A. certified copy is not the 
only admissible secondary evidence of the contents 
of a public document; when the original of the 
public document has been destroyed or lost, any 
secondary evidence of its contents becomes admis. 
sible. [p. 779, col. 2.] : 

The effect of proviso 4 to section 25 of the Assam 
Land and Revenue Regulation I of 1886 is to save: 
a land from assessment if the owner can prove 60. 
years' possession without payment of revenue, unless 
Government can prove that at some time within 60 
years there was a cessation of the assessee's right to 
so hold it. [p. 780, col. 1.] 

The words “held revenue free” in the proviso 4 
to section 28 of the Assam Land and Revenue Regula- 
tion I of 1886 mean “held without the payment of 
revenue”, and not “held revenue free” as of right, [p. 
779, col. 2.) — 

Quere.—Whether the right of Government to 
assess land revenue can never be barred? [p. 779, 
col. 2.] 

Appeal against the decree of the Addi. 
tional District Judge, Sylhet, dated the lOth 


of July 1913, affirming that of the Subordinate 


Secretary of State, 
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Judge, second Court at Sylhet, dated the 25th 
of May 1912. 

FACTS of the case, appear from the judg- 
ment. 

Babu Bepin Behary Ghosh, for the dur 
lant.—The lower Appellate Court was.wrong 
in holding that there was a resumption 
decree in 1842 without any evidence to prove 
the existence of such a decree. The decree 
would .be a public document and no 
secondary evidence of its contents’ excepb 
a certified copy would be admissible, see sec- 
tion 650f the Evidence Act. The plaintiff has 


acquired a right to hold the property revenue. 


free. The right of Government to assess 
revenue has. been barred by adverse posses- 
sion for more than 60 years. No settlement 
was made at the time of the Permanent 
Settlement: the ancestor of. the plaintiff 
asserted aright to hold it revenue free at 
the time of the Permanent Settlement and 
since then no assessment has been ‘made by 
the Government. So after so many years the 
Government cannot exercise its: right of 
assessment, which: has been extinguished 
by adverse possession. Even assuming 
there was a resumption decree in 1842, no 
effect has been given to the decree since 
. then. Under Regulation II of 1819 and 
Regulation II of 1828, the Collector had 
to assess immediately after the decision of the 
Board of Revenue. The plaintiff and his 
ancestor conlinued to hold the property 
revenue free in spite of the decree, so if 
the Government got the right to assess by 
that decree, the possession of the property 
without payment of revenue since 1842 has 
. extinguished that right. The lower Appel- 
late Court says that Government has a right 
to assess revenue upon this land by virtue 
of section 28 of the Assam Land and 
Revenue. Regulation and that clause 4 of the 
proviso to that section does not apply to 
this case, as that would be giving a retros- 
pective effect to that clause, and it has 
referred to the case of Manjur Bibi v. 
Akkel Mahmud (1). But the resumption 
decree, even if if were ever. made, was 
in 1849 and the Assam Regulation was 
passed in 1886, so when this Regulation 
was passed 60 years had not expired since 

1842and the Government could have assessed 


s 19 Ind. Cas. 793; 17 C. W. N. 889; 17 C. e J. 
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revenue at any time within 60 years from 
1842.. This right, which was capable ‘of 
being exercised ‘after the passing of the 
Regulation of 1886, was not exercised, so 


the ruling in Manjum Bibi v. Akkel 
Mahmud (1) does not apply. Section 
28 of the Regulation does not speak 


of a limitation bar and hence also the ruling 
cited by the Court of Appeal below is in- 
applicable. The Judge has referred to some 
Bengal Regulations but all those Regulations 
have been repealed by the Assam Regula- 
tion, so the only law applicable to this case 
is.that enacted in that Regulation. 
(Beacucrort, J.—Is there any other right 
of the Government to assess revenue’ in 


.this case independently of the Assam Regu- 


lation? | 

No. Section 28 of the Assam Land and 
Revenue Regulation contains the only law 
that confers the right upon Government to 
assess revenue in this case, but the 4th 
clause to the proviso bars the exercise of 
the right, after the property has been held 
without payment of revenue for 60 years. 

The possession of the plaintiff was adverse 
and it was for more than 60 years, whether 
time is reckoned from 1793 or 1842 (the 
date of the alleged resumption decree), pos- 
session is prima facie adverse. See Rama- 
lakshamma v. Ramanna (2) and Mohanlal 
Jechand v. Amratlal Bechardas (3). The 
onus is upon the Government to prove that 
the plaintiff's possession was permissive 
and not adverse. 

The Advocate-General, for the Respond- 
ent.—The sovereign right of Government 
to assess revenue can never be barred. 
See Boddupalli Jagannadham v. Secretary of 
State (4). The law in this respect is the 
same in Bengal and .Madras. The plaintiff 
holds. possession subject to the right of 
Government to assess revenue. This pos- 
session cannot be adverse against the 
Government's right of assessment.  Latehes 
cculd not be imputed to the Crown, so it 
cannot be said that Government lost its right 
of -assessment by its latches. The plaintiff 
never putforward the fact that he ever 
gave notice to the Collector that he claimed 


to hold -the property revenue free. If 
(2) 9 M. 482 at p.491; 13 I. A, 1475 4 Sar. P. C.J, 
1128; IO Ind. Jur. 425. 
3 B. 174 at p. 177. 
4) 27 M.1Q 
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through oversight or negligence of the 
Government officials the plaintiff succeeded 
in holding ‘it without payment of revenue 
for 60 years, he cannot acquire a right to 
defraud the public revenue. The Govern- 
ment has clearly aright by virtue of sec- 
tion 28 ofthe Assam Land.and Revenue 
Regulation; the 4th proviso does not apply. 
In order to make it applicable it must be 
shown that the property was held revenue 
free for 60 years as of right. 

[Beacucrorr, J.—You say “held revenue 
free” in'that proviso means “lawfully held 
revenue free." May it not mean "which 
has in fact been held revenue free?” | 

I amnot disputing the other meaning; 
Yorr Lordships would decide what meaning 
should be given to these words ina section 
which affects the rigt of Government to 
assess public revenue. 

(D, Cuarrarses, J.—If he was holding 
revenue free as of right, then there would 
be no occasion for assessing revenue. | 

[BeEAoucaorr, J. - If it was held revenue 
free as of right, how will the right cease to 
exist? Have you heard of a revenue-free 
grant for a time? | 

Perhaps the latter meaning is correct. 

The plaintiff produced and proved the 
thakbast papers of 1561, in which it was 
distinctly stated that this mahal was a 
resumed mahal, This was an admission 
on the plaintiff’s part that his ancestor did 
not claim to hold it revenue free inthe 
year 1861. So the right of Government to 
assess would not be barred for another term 
of 60 years from 1861. 

[Bsacucrort, J.— You mean to say that 
if your right was admitted in the 59th 
year, you getanother period of 69 years 
from that time? | 

- Yes. Section 23 of the Assam Land and 
Revenue Regulation defines the right of 
Government to assess. That right cannot 
be abrogated by giving a retrospective effect 
to the fourth proviso. 

'. [Bsacucaort, J.—Do you say that the 
60 years mentioned there does not refer to 
the past but to the future period? ] 

Yes; ifafter the passing of the Regulation 
a property is held revenue free for 60 years 
than it will be free from the liability to 
assessment. I may go further; this right of 
Government to assess accrues from day to 
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day, de die in diem, and can never be 
barred. The proviso cannot bar this right? 
At any rate it cannot havea retrospective 
operation: the right which was vested in 
Government to assess cannot ba taken away 
by giving a retrospective effect to the pro- 
viso, £ f 
[Beacacrorr, J.—Can it not be said that 
this Regulation does not lay down sub: 
stantive law but only prescribes the pro- 
cedure by which the Revenue Authorities 
are to be guided in assessing revenue? . 

It will be difficult to say that this Regu- 
lation gives any right to Government which 
it had not before. Bat it certainly protects 
subjects from assessment and thus gives 
right to subjects against the Government 
claim for revenue. So ib is not merely a 
procedure code. , 6 

No construction of section 28 of the Regus 
lation ean bar the absolute right of Govern- 
ment to assess revenue. At any rate the 
Government have the right .to assess with: 
in 6) years from 1826 when this Regula- 
tion was passed. . 

Babu Bepin Behary Ghosh, in reply. 

JUDGMENT, 

` D. Cuartersex, J.— This was. a suit for a 
declaration that the plaintiff had a revenue- 
free title to the property in.suit and the 
defendant, the Secretary of State, had no 
right to assess revenue upon it. Both the 
Courts below have dismissed the suit and 
the plaintiff appeals mainly on the grounds 
(1) that there is no evidence of any re- 
sumption decree having been passed in 
favour of the Government in 1842, and 
the findings based on the existence of such . 
a decree are bad; (2) that assuming that 
there was such a decree or a resumption 
by the Revenue Authorities, no action having 
been taken upon the same for more than 
60 years the right of the Government is 
barred ; (3) that the plaintiff having held 
the property without payment of revenue 
for more than 60 years, no assessment can 
be made by reason of clause 4 of the proviso 
to section 26 of the Assam Land and Re- 
venue Rezulation, I of 1586. 

Before discussing these points I may short- 
ly state the facts that arə admitted or 
found. The disputed property which was 
formerly a tank and has now siltel up was 
owned by certain Muhammadans, who in 
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1806 sold it tothe ancestor of the plaintiff: 
the deed of sale does not state that the pro- 
perty was lakheraj and there is no document- 
ary eyidence of a grant in lakheraj right. 
The defendant admits that Kasba Beniachong, 
the mahal in which thé disputed property is 
situate, was excepted from the Permanent 
Settlement in 1793 as the then holders of 
the same claimed a lakheraj right. The plaint- 
iff admits that there was a measurement in 
1839-40 with a view to resumption. 
fendant says there was a resumption suit in 
1842 which was decided in favour of Govern- 
ment. Neither the decree nor an attested 
copy of the same is forthcoming, but there 
are recitals of a resumption case and decree 
in a number of papers, including a kabulzat by 
the father of the plaintiff but not in respect 
of the disputed land. These documents make 
out'a resumption of the mahal in 1842, but it 
does not necessarily follow from that that the 
disputed land was included in the resumption. 
Next in point of time is the thakbust pro- 
ceeding, Exhibit 3 produced and proved by 
the plaintiff. Under the heading "Number 
Touji and name of Mahal" we find the entry 
is "Non-settled resumed Mahal,” and under 
the heading "the Mahals whish have been 
enclosed by boundaries or plotted," we find 
No. 170 the disputed properly, and under 
the heading of "Remarks" wefind that the 
name of the Government was originally 
recorded as the owner in possession but was 
removed on the objection of the plaintiff's 
ancestor, whose name was recorded instead. 
It is contended by the learned Advocate- 
General that this document being filed by the 
plaintiff it operates as an admission of the 
title of the Government in 1861. I do not 
see how this may be. The description of the 
mahal as a resumed mahal was made by. the 
Thak Authorities, and not by the plaintiff 
or his ancestor. It was nat the business 
of the Thak Authorities to decide whether a 
particular piece of land was resumed or not: 
they took the name as it was given by the 
Government Revenue Authorities who succeed- 
ed in getting an entry as owner in possession 
but that entry was expunged on objection by 
the plaintiffs ancestor. The enclosing by 
boundaries of the disputed plot also does not 
show that it was resumed, for lakheraj lands 
were as a matter of fact enclosed by boundaries 
during the thak, Even if the description of 
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the mahal asresumed mahal could apply to the 
disputed plot, there is nothing in this to show 
that it was resumed under a decree of the 
Civil Court. This is all the evidence that 
we have of a resumption decree as it is called, 
I do not see my way to adopt this view and 
I think the appellant is right in contending 
that there is no evidence of a resumption 
decree in 1842 in respect of the disputed 
land. 

There was, however, admittedly an attempt 
at resumption. The resumption chitta is 
clear evidence of that and we may take it 


‘there was a resumption by the Revenue 


Authorities, that is to say, a decision by the 
Revenue Board that the land was assessable 
to revenue. Section 21, clause 4, Regulation 
II of 1819 provides that upon such a decision 
by the Board the duty of the *Collector 
would be to make an assessment after notice 
to parties. See also section 23, Regulation 
If of 1819. There is no provision in this 
Regulation as to the time within which this 
assessment was to be made. Now this Regu- 
Jation was modified by section 10 of Regulation 
III of 1828, which directed the assessment 
to be made at once and that if the owner 
declined to pay he must be dispossessed. In 
the present case there was no immediate 
assessment and the owner was allowed to 
continue in possession. Itis said that this 
was so because the land was a tank and 
unfit for settlement. The learned Judge 
says this is clear from Exhibits V and T. I 
do not see how this is so. Exhibit T 
describes No. 2532 asa tank and gives its 
boundaries and Exhibit V does not mention 
No. 2532 at all. If Exhibit T shows anything - 
it shows that the property was a tank which 
would ordinarily be more valuable than waste 
land. Then again the learned Judge says 
the possession of the plaintiff was permissive, 
but that was never the case of the defendant 
who only said that no assessment was made 
of tanks, gopaths and waste lands as unfit 
for the settlement and as no one applied for 
them. The finding of the character of plaint- 
iff’s possession, therefore, is against the 
case of the defendant and is an jnference 
which, as far as I can see, is not supported by 
evidence. On the other hand if the defendant 
had a right to dispossess the plaintiff in 1842 
and did not exercise its (sic) right, the posses- 
sion of the -plaintiff became adverse to the 
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defendant from that time. That possession 
continued for more than 60 years and the 
defendant's right of recovery of possession 
is lost. It is said, however, thatthe right 
to assess revenue isa sovereign right and 
tannot: be lost. Reliance is placed in sup- 
port of this view on the case of Boddupalli 
Jagannadham v. Secretary of State 
(4) With great respect to the learned 
Judges I do not feel at all pressed by the 
opinion expressed in that case in favour 
of a sovereign right of assessment, The 
particular Madras Regulation XXV of 1802 
which was the subject-matter of discussion 
expressly reserved the right of Government, 
to continue or abolish exemptions from the 
payment of révenue and no question of 
prerogative was pertinent. The unreported 
case relied on by the learned Judges goes 
perhaps a little further, but there it was 
stated that "no limitation is placed on the 
exercise of that right by any Statute or 
law.” That was probably so in Madras. 
In Bengal, however, we find that there is 
such a Statute. Sub-section 2 of section 2 
of Regulation Ii of 1805 is to the effect 
“that all claims on the part of Government, 
whether for the assessment of land held 
exempt from the public revenue without 
legal and sufficient title to such exemption 
or for the recovery of arrears of the 
public assessment or for any other public 
right whatever (the judicial cognizance 
of which may not have been otherwise 
limited by some special rule or provision 
in force), shall be heard, tried and deter: 
mined, etc., if the same be regularly and 
duly preferred at any time within the period 
of 60 years from and after the origin of the 
cause of action.” 


The origin of the cause of action was 
in 1798 at the time of the Permanent Settle- 
ment, when the predecessors-in-title of the 
plaintiff claimed a lakheraj title and the 
Government had to abstain from making 
a settlement. If the proceedings of 1842 
declared the land liable to assessment the 
Collector should have proceeded to assess at 
once but he did not. Whether we count 
60 years from 1798 orfrom 1842 the claim 
of the Government is barred. This disposes 
of the second question. 

The last question argued is that the 
assessment is barred by section 28 of Assam 
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Regulation I of 1886. That section enacts 
that allland shall be liable to assessment 
except land expressly exempted and land 
for which a tax is levied under section 47: 
"proyided that nothing in this section shall 
authorize the assessment of any land 
which has been held revenue free for 
sixty years continuously unless itis shown 
that the right so to hold it has ceased to 
exist," 

The land in iliis case has been admittedly 
held revenue free for more than 60 years 
and the Bengal Regulations under which 
assessments were previously made being 
repealed by this Regulation as to Assam 
and ithe operation of this se¢tion being 
excluded by the said proviso, there would be 
nolaw under which the disputedland could 
be assessed. 

The learned Judge, however, thinks that 
to apply this section to the present case 
would be to give a retrospective effect to it 
and that 60 years have not elapsed from 
1886. It is true that all legislation must be 
ecnsidered as prospective unless anything 
to the contrary isexpressly or by necessary 
implication provided. But a Statute is not . 
retrospective simply because a part of 
the requisites for its actionis drawn from a 
time antecedent to its passing: see Reg 
v. St. Mary Whitechapel (5). If the proviso 
is considered to be an enacting part of the 
section, which itapparently is not, it operates 
on the state of things that it finds 
existing on its promulgation. If it finds 
that a particular piece of land answers to the 
description contained in its wording, it 
operates by excluding it from the operation 
of the enacting part. 

But the matter may be looked at from 
another point of view. The proviso excepts 
a particular class of lands from the 
operation of the enacting part of the section. 
The enacting part, therefore, does not apply 
and no retrospective effect is given to any 
enactment. 

In the next place, it may be said that - 
it does not take away or affect any vested 
right: it declares what the legal position 
of these lands was at its passing. The Limi- 
tation Regulation had barred the right 
of assessment in such pases and it was 
thought proper to add this proviso just for 


(5) (1848) 12 Q. B. 120 at p. 127; 17 1. J.M. C, 
172; 116 E. R, 811. 
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the. purpose of preventing misconception and 
dispute." . . à ` < 

The second clause to the proviso might at 
first-sight appear to authorise the assessment 
of the disputed lands as excepted from the 
Permanent Settlement. 

In construing that clause, however, it must 
be remembered that the Regulation was 
originally passed for the Province of Assam; 
where the Permanent Settlement came very 
much later where it did come and in many 
places it has not come even now, so that it 
cannot be said that the assessment of lands 
excepted from the Permanent Settlement in 
1793 was contemplated in 1886 after more 
than 93 years. Clause 2 of the proviso, there- 
fore; would authorise the assessment of 
lands excepted from the Permanent Settle- 
ment if they were not saved by any of 
the other excepting clauses of the proviso, 
and in the présent case clause 4 has saved 
them. : 

In this view of thé case I would allow 
the appeal and decree the suit with costs 
in all Courts in the following manner that 
it be declared that the disputed land is 
not liable to be assessed with revenue and 
the Secretary of State be enjoined not to 
realise the sum claimed in the notice of 
December 1908. If the amount has been 
realised it will be refunded to the plaintiff. 


BEACHOROFT, J.—As regards the first point 
argued on behalf of the appellant, I am not 
prepared to say that thére is no evidence 
that,the land was resumed in 1842. There 
is no doubt that there was evidence before 
the learned Judge that resumption  pro- 
ceedings were taken in respect of the whole 
of tho Baniachong, in which area was in- 
cluded the subject-matter of dispute, and 
that this particular piece of land, then a tank, 
figured in the resumption chitta. Then the 
learned Judge says: “the rubakari (Exhibit V) 
shows besides that plaintiff or his father 
preferred no objection with regard to the 
disputed tank.” It has not been suggested 
that this is an incorrect statement of the 
contents of the exhibit, nor has it been taken 
as a ground of appeal that the learned 
Judge has in the passage misstated the 
evidence. An extract from the exhibit has 
been printed. It mentions that objections 
were made in respect of some lands. But the 
whole exhibit has not been placed before 
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us, and though in the portion printed 
there is no mention of this particular 
plot there is no reason to supposé that 
the portions not printed, to some passage. 
in which the learned Judge presumably 
refers, did not bear out-his statement of their 
contents. 

It was urged that as under section 65 
of the Indian Evidence Act, the only 
secondary evidence admissible of the contents 
of a public document is a certified copy, there 
was no evidence of the contents of the 
resumption decree. But the rule is obviously 
subject to the rule that when the original 
has been destroyed or lost any secondary 
evidence may be given. 


The appeal must, however, in my opinion 
succeed on the ground that the assessment 
complained of is barred by section 28 of 
the Assam Land and Revenue Regulation 
1886. Itis argued for the respondent that 
the right of the Government to assess land 
revenue, which, asis pointed outin the 
preambles io Regulations XIX and XXXVII 
of 1793, is based on the ancient law of the 
country, can never be barred. As to the pro- 
position stated in those general terms it 
is not necessary to express an opinion. For 
it is clear that Government can divest itself 
of the right to assess revenue and can make 
such Regulations for the guidance of its 
officers as will have the same practical result 
as renunciation of the right to assess 
revenue. Now the Assam Land and Revenue 
Regulation has repealed the Bengal Regu- 
lations so far as they apply to territories to 
which the Regulation has been extended 
so the only provisions for assessment of the 
land revenue as extant in Sylhet are those 
to be found in the Regulation itself. Section 
28 provides that all land shall be deemed 
liable to be assessed to revenue, subject to 
exceptions in two classes of land, and subject 
also to certain provisos. Exemption ig 
claimed under the 4th proviso which declares 
that nothing in the section shall “authorise 
the assessment of any land which has been 
held revenue free for sixty yearg gontinu- 
ously unless it is shown that the right 
so to hold has ceased to exist." ‘The learned 
Advocate-General argued that the words 
"held revenue free" meantso held “as of 
right”, but he was not prepared to argue 
that they could not mean merely “held 
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without payment of revenue" apart from 
any question ofthe right so to hold the land. 
I think that if the former meaning had 
been intended it would have been expressed 
in definite terms and that the meaning to 
be attached to the words is the alternative 
one suggested. The proviso then would 
Seem intended to reproduce the rule of 60 
years’ limitation provided by 'section 2 of 
Regulation II of 1805. 
enacted that the proviso is made inappli- 
cable if it be shown inthe case of land 
so held that the right soto hold it has 
ceased to exist. The qualification is pro- 
bably, intended to save the land revenue in 
cases where at some time the land has been 
rightly keld without payment of revenue 
within the sixty years. The effect of the 
proviso abpears to be to save the land from 
assessment if the owner can prove 60 years' 
possession without payment of revenue, 
unless Government can prove that at 
some time within the 60 years there was a 
cessation of tue assessee’s right to so hold it. 
If it were sufficient for Government to show 
that at any time, even before the 60 years, 
` the owner had no right to hold the land 
revenue free or had lost the right, the practieal 
effect of the proviso would be merely 
to raise a presumption in favcur of free- 


dom from assessment aftér 60 years’ 
holding without payment of revenue. J£ 
that had been the intention, I think, 


it would have been expressed in simpler 
language. It seems to be a case of an. 
exception within an exception. So that if 
in fact there has never .been a right to hold 
the land revenue free, the second exception 
will not apply andthe holding of the land 
without payment of revenue for 60 years 
will bar the assessment, 


I must confess that I express this opinion 
as tothe meaning of the 4th proviso with 
considerable diffidence in view of the fact 
‘that the 2nd proviso contemplates cases of 
assessment of land which was not included 
in the assets of an estate at the time 
of the Permanent Settlement, but 1 do not 
see wHat® other construction can be placed 
upon it. 

The learned District Judge favoured the 
view that the proviso to section 28 could not 
have retrospective effect, in other words, that 
it could not come into operation till the year 


It is also definitely - 
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1946. This view was only faintly supported, 
in this Court and,does not commend itself, 
to me. There does not appear io be any 
parallel between this case and the case relied. 
on by the learned Judge. 

In the present case ‘the appellant has 
held the land for more than 60 years without 
payment of rent: it is not shown that he lost 
the right within the 60 years preceding the 
suit, in fact it is not shown that he over had 
the right to hold revenue free. The result 
is that the Regulation does not authorise 
assessment in his case. | 

T, therefore, agree in allowing the appeal 
and decreeing the plaintiff's suit. 

Appeal allowed; Suit decreed 


PUNJAB CHIEF COURT. ! 
Second Civrr, APPEAL No. 1286 or 1915. 
January 12, 1916. f 
Present:— Mr. Justice Shadi Lal. 

ANANT RAM-—DERFENDANT—À PPELLANT 

versus - 

MANSA. RAM-—PLAINTIFF AND ANOTHER 

—Derenpant —HEESPONDEN'TS, 

Hindu , Law—Joint family—Money | borrowed by 
father for family purposes—8Son, whether liable for 
re-payment—Death of son pending appeal—Liability 
of family property. ‘ 

Where, in a suit to recover money due on a deed, 
it appeared that the father of the defendant borrowed 
the money for family purposes, the father and the 
son forming a joint Hindu family: "s 

Held, (1) that the father in borrowing the money 
actedas the agent of the family and, therefore, the 
son was as much liable for the payment of the debt 
as the father; [p. 781, co!. 1.] : 

(2) that under the circumstances the question of 
the son’s personal liability did ‘not arise, as he had 
died during the pendency of the appeal leaving his 
widow as his sole heir, and that the family property 
was liable for the amount. ([p. 781, col. i.] 

Second appeal from the decree of the District 
Judge, Karnal, dated the 22nd March 1915; 
varying that of the Munsif, First Class, 
Karnal, dated the 29th of April 1914, decree- 
ing plaintiff's claim. 

'Bakhshi Gokal Chand, for the Appel. 
lant. 

Mr. Gokal Chand Narang, for the Ro- 
spondents. 


JUDGMENT.—The District Judge has, 
after considering the evidence, come to the 
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conclusion that Bhairon Parsbad, the fathér 


of the defendant Anant Ram, borrowed the: 


money for family purposes, and this: finding 
cannot be impeached in second appeal. As 
the father and the son formed a joint Hindu 
family, it follows that the father in bor- 
rowing the money acted as the agent of 
the family, and it seems to me that Anant 
Ram was as much liable for the payment 
of the debt as Bhairon Parshad. It is, 
however, unnecessary to discuss this mat- 
ter any further, because Anant Ram died 
during the pendency of the appeal leaving 
his widow as his sole heir. The question 
of his personal liability does not, therefore, 
arise, and tbe property whether belonging 
to him or to Bhairon Parshad is liable for 
the decretal amount. 

The appeal, therefore, fails, but in view 
of all the circwmstances I direct the par- 
ties to bear their own costs in this Court. 

Appeal dismissed. 


—— 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenos Petition No. 25 or 1913-14 or 
Agra DISTRICT. 
February 15, 1915. 
7 Present:—Mr. Holms, S. M. 
~ GIRWAR AND OTHERS—DEFENDANTS— 
APPLICANTS = 
versus 
GULAB AND OTHERS—PLAINTIFFs— 


RESPONDENTS, 

Agra Tenancy Act (IL of 1901), s. 194 (1) — Eject- 
ment, suit for, by four out of five brothers—One broth zr 
absent abroad—Agent Presumption. 

' Where four out of five brothers brought a suit for 
ejectment, the fifth one being absent in Burma: 


Held, that the suit was maintainable, inasmuch 
as it must be assumed that the four brothers had 
been appointed by the absent brother as agents to 
act on his behalf under section 194 (1) of the Tenancy 
Act. d 


Application for revision of the order 
of the Commissioner, Agra Division, dated 
the 29th April 1914, confirming that of 
the Assistant Collector of Agra District, in 
a case of ejectment. . 


- JUDGMENT.—I iake up ground No. 9 
of the application first of all It is per- 
fectly true ‘that section 194 (3) of the 
*Tenancy Act only applies to suits for money 
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and not to a suit for ejectment; but in the 
special circumstances of the case when four 
brothers sue and the fifth brother is absent 
in Burma, it may, I think, be assumed 
that the four brothers have been appointed 
by him as agents to act on his behalf un- 
der section 194 (1), and this view is sup- 
ported by the evidence of the patwart. 
. i hase had considerable difficulty in un- 
derstanding what the case is about, largely 
‘owing to the incorrect statement of the 
plaintiffs in their plaint that they are ten- 
ants-in-chief of twelve years’ standing. This 
they admit they are not, athough they 
are incorrectly entered in the patwari's 
papers as such. No question of ex-pro- 
prietary rights arise because the mort- 
gage was prior to 1902, and the only 
question is whether the defendants held as 
.Suüb-tenants under Agnu Mal, the mortgagee 
of the plaintiffs’ sir, or under the plaintiffs, 
The Commissioner has found as a question 
of fact that the plaintiffs are still in pos. 
session of the land they cultivated before 
the mortgage and that the appellants, there- 
fore, hold under them. - ? 

I see no reason to interfere on revision 
sand dismiss the application. As the re- 
spondents have confused matters by their 
incorrect statement of facts in their plaint, 
they will bear the whole costs of the ap- 
plication in revision. 

Application dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3889 
or 1913. 

December 17, 1915, 
Present:—Mr. Justice Richardson and 
Mr. Justice Imam. 

. KUNYA KESORI PAL CHOWDHURY 
AND OTHERS— PLAINTIKFS— APPELLANTS 
: versus h 
Srimati BAM A SUNDARI DASYA xp 
OTHERS— DEFENDANTS— RESPONDENTS. 
Landlord and tenant—Non-transferable occurancy 
Aolding— Transfer of portion—Transferee’s right, 


when raiyat refuses to pay rent for transferred portion 
— Landlord, rights of. s i 


~ When a tenant. of a ncn-transferable occupancy 
holding, after having transferred a portion of hig 
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holding, refuses to pay rent for that portion and 
tenders to the landlord the proportionate rent due 
in respect of the remainder of the holding, it is 
open to the. landlord to decline to accept an 
apportionment of the reni and recognise any division 
of the holding and hold the tenant liable for the 
entire rent. [p. 758, col. 1.] 

In such a case a landlord is at liberty, if he 
so chooses, to accept fram the tenant the amount of 
rent tendered by him for the landhe still holds 
without prejudice to his rights as against the 
transferee in respect of the transferred portion. [p. 
783, col. 1.] 

As between sucha transferee and the landlord 
the latteris prima facie entitled to khas possession 
of the Jand transferred. [p. 783, col. 2.] 


Appeal against the decree of the Additional 
Subordinate Judge, Dacca, dated the 12th 
August 1913, reversing that ofthe Muxsif, 
Additional Court, Naraingunge, dated the 
'95th of «April 1912. 

FACTS of the case appear from the judg- 
ment, 

Dr. Sarat Chandra Basak (with Babu Hart 
Har Prasad Singh) for the Appellant.—The 
conduct of the raiyat shows that he aban- 
doned the portion transferred by him. He 
refuses to pay rent for that portion, there- 
fore, he disclaims his interest in that portion. 
His right as a tenant of that portion has 
been ceased by the transfer as he does not 
consent to pay rent for that portion. 
landlords are not bound to accept rent 
from the transferee, so they arg en- 
titled to eject him. By accepting rent due 
in respect of the portion retained by the 
raiyat, the landlord with the consent of the 
raiyat has effected a division of the hold- 
ing; of which one portion must be taken 
to have been surrendered or abandoned by 
the raiyat as he does not claim to hold it 
or accept liability for rent of that portion. 

Babu Gobinda Chandra Dey Roy, for the 
Respondent.--The landlord has acquired no 
right of re-entry in this case. The original 
tenant has sold only a portion of his holding. 
It issettled law that the transfer of a portion 
of a non-transferable holding does not work 
a forfeiture entitling the landlord to re-enter. 
See Kabil Sardar v. Chunder Nath Nag 
Choudhury (1), Dayamoyt v. Ananda Mohan 
Roy (2). The non-payment of rent 
or the unwillingness to pay rent in respect 
of the transferred portion cannot affect the 


(1) £0 C. 590. 
(2) 27 Ind. Cas. 61; 20 C. L. J. 52 (F. B.); 18 C. W. 
N. 971; 42 C. 172. 
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tenant/s liability to do so or put an end 
to. his tenancy rights. The landlord must 
show that he is entitled to eject the raiyat 
for one of the reasons mentioned in the 
Bengal Tenaucy Act. 

Abandonment is a question of fact and 
the finding of the lower Appellate Court 
is that there was no abandonment. That 
Court says:— The -burden of proof is on 
the plaintiffs and they have, in my opinion, 
failed to prove the alleged surrender by 
reliable evidence. It does not appear pro- 
bable that there was surrender in favour 
of some of the landlords owing 6 annas 
71 gandas share.” “It is also doubtful if a 
surrender in favour of some of the landlords 
in respect of a portion of the holding is legally 
sufficient to entitle them to recover khas 
possession of their share.” 

As regards the refusal E pay rent, ilie 
lower Appellate Court held that it was 
due to the fact that the land had been sold 
and the alleged relinquishment was in 
favour of the purchaser. In any case as 
the tenant's liability to pay the rent of the 
entire holding remained unaffected by his 
refusal todo so, and the landlord’s right 
to recover the whole rent from the tenant 
was not affected either by the sale or by | 
the refusal to pay rent for the transferred 
portion or by both taken together, an ac- ' 
tion in ejectment cannot lie in these cir- 
cumstances. 


JUDGMENT.—The holding in question 
in this suit originally belonged in its entirety 
to the defendant No. 3. He sold a portion 
of it to the defendant No. 2in the name of: 
the latter's mother, the defendant No. 1. 
The holding is found to be a non-transferable 
occupancy holding and, as we read the judg- 
ment of the learned Subordinate Judge in the 
lower Appellate Court, he has also found that, 
subsequently to the transfer of the portion 
of the holding, the defendant No. 3 refused 
to pay rent for that portion and tendered to 
the landlords the proportionate rent due 
in respect of the remainder of the holding, 
which the landlords accepted. The learned 
Subordinate Judge, in one part of his judg- 
ment, says this: “The plaintiff's first witness 
Kamini, who is the naib of the plaintiffs 
owning 6 annas and 72 gandas share, deposes 
that the defendants Nos. 3 and 4 refused to 
pay rent for the land in guit as it was sold 
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and that the defendant No. 3 paid rent for 
the lands other than the land in suit. The 
refusal to pay rent was due to the fact that 
the land had been sold.” Then further on, 
the Subordinate Judge says: : “The refusal 
to pay rent was due to the fact that there 
was a sale and the alleged relinquishment 
was in favour-of the purchaser.” From these 
passages, we gather, as we have said, that 
the learned Subordinate Judge accepted the 
evidence of the plaintiffs’ naib that, after 
the transfer in question, the defendant No. 3 
refused to pay rent for the land he had trans- 
ferred. In. that state of things, it was, of 
course, open to the landlords to, decline to 
accept an apportionment of the rent and to 
decline to recognize any division of the hold- 
ing. On the defendant No. 3 refusing to pay 
the entire rant of the whole holding, the land- 
lords might have instituted a rent suit and 
so brought the holding to sale in execution 
of any decree they might have obtained. But, 

in our opinion, this was not the only course 
open to the landlords. We can see no reason’ 
why the landlords should not be at liberty, if 
they so chose, to accept from the defendant 
No. 3 the amount of rent tendered by him 
for the-land he still held without prejudice 
to any right which they might have as pro- 
prietors in respect of the transferred portion. 

The learned.Subordinate Judge in the Court 
of Appeal below has found on these facts that 
there was.no surrender of the transferred 
portion in favour of the landlords. It seems 
to us, however, that only one conclusion is 
possible from the transfer coupled with the 
subsequent refusal to pay the rent of the 
transferred portion; clearly that amounted on 
the part of thedefendant No. 3 to a disclaimer 
of all right, title andinterest in the transferred 
portion. He had transferred his interest as 
tenant to the defendant No. 2, and as between 
him and the defendant No. 2 his interest as 
tenant was extinguished, As to the land- 
lords he put an end to the relationship of 
the landlord and tenant by refusing to pay 
rent for this land. In our opinion the tenant, 

the defendant No. 3, by his own acts and 
conduct made it as clear as possible that he 
had no further interest in the land. The 
land is, therefore, at the disposal of the land- 
lords, unless any third’ person can make out a 
good title to possession as against them. 

The present case is easily distinguishable 
from those cases where after transferring a 


portion of the holding the tenant continues 
in possession of the remainder and continues to 
pay, or, at any rate does not deny his liberty 
to pay the rent due in respect of the 
whole holding. In cases of that kind it 
is familiar law that there is no abandonment 
or surrender of the holding either as a whole 
or in part. But the present case is very 
different and the conclusion arrived at by the 
learned Subordinate Judge appears to us to 
bé entirely inconsistent with the facts which 
he has found. On the materials. before 
us’ the only conclusion possible is, as we 
have said, that the defendant No. 3 has 
ceased to have any interest in the transfer- 
red land. If thatbe so, what are the rights 
to the land as between the transferee and 
the landlords P Prima facie, the ‘landlords 
are entitled to the land. The transferee 
shows no title from the landlord, his title 
is derived from the defendant No.3 who 
had no power to createtitle good against the 
landlords. In the circumstances, we are of 
opinion that there is no answer to the 
landlords’ suit. The. result is : that the 
decree of the lower Appellate Court must 


‘be set aside and that of the Court of first 


instance restored. The plaintiffs, the appel- 
lants before us who are co-sharers in the 
land to the extent of 6 annas 74 gandas, are 
entitled under the latter decree to joint pos- 
session tothe extent of their share. The 
other co-sharers were made party defendants 
and no question is raised as to their share, 
The appellants are entitled to their costs 
throughout from the contesting defendants. 


Appeal allowed. 


MADRAS HIGH. COURT. 

Crvir Reviston PyrrrroN No. 188 or 1914. 
January 7, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Moore. . œ 
POPOORU VENKATA NARASIMMA— 
JUDGMENT-DEDTOR— PETITIONER 

' versus 
JAYANTI LAKSHMI NARASIHAM AND 
ANOTHER—DECREE-HOLDBR AND 


PuncHAsER— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XXI, 


-n 


SATISH CHANDRA V. AMIRUDDIN KHADIM 


v. 89—Egzecution sale, setting aside of, if permissible 
without application, oral or written—Civil Procedure 
‘Code (Act XIV of 1882), s. 810 A. 

A sale in execution cannot be set aside under 
Order XXI, rule 89 of the Civil Procedure Code, 
1908, without an application (oral or written) within 
80 days. 

Petition, underseztion 115 of Act V of 1908, 
praying the High Court to revise the decree 
of the District Court of Vizagapatam, in 
Civil Miseellaneous Appeal No. 9 of 1913, 
preferred against that of the Court of 
the’ District Münsif of Rajam, in Hxecution 


Appeal No. 219 of 1913 in Execution Petition . 


No. 672 of 1912 (Original Suit No. 857 of 
1910 on the file of the Court of the 
District Munsif of Vizagapatam). 

Mr. P. Somasuxdarain for ‘the Hon'ble Mr. 
B. N. Sqrma, for the Petitioner. 

Mr. P. R. Srinivasa Aiyangar for Mr. H. 
Suryanarayana; for the Respondents. 

'" JUDGMENT.— A copy of the affidavit 
filed in supporf of the petition was not 
served on the other side. 

Further the case of Mathuji v. Kondaji 

(1) has not been followed by this Court 
in Civil Revision Petition No. 415 of 1904 
(Boddam and Sankaran Nair, JJ.), 
decision in which case is subsequent to 
the decision in Civil Revision Petition No. 
959 of 1902, where also it had been held 
that without an application (oral or 
written) within 30 days, a sale in execu- 
tion could not be set aside under section 
310-A, Civil Procedure Code of 1882 
(Order XXI, rule 89). 
* The District Judge could not be said 
to have’ acted without jurisdiction or 
acted illegally in the exercise of his 
jurisdiction in deciding the question of limita- 
tion as he did, even if the above two decisions 
of this Court are erroneous. 

No question under section 115, 
Procedure Code, therefore, arises 
must and do .dismiss this civil 
petition. 

"There 


Civil 
and we 
revision 


will be no order as to costs. 
Petition dismissed. 


(1; 7 Bfn. L. R. 263. 
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CALCUTTA HIGH COURT.: 

Rute Nasi No. 544 or 1915. 

November £3, 1915. > 
Present:—Mr. Justice Richardson and 
Mr. Justice Imam. 
SATISH CHANDRA CHAKRAVARTTY 
—-PLAINnTIFF— PETITIONER - 
versus 


AMIRUDDIN KHADIM - DszrENDANT— 


Oerosrrg Party. 
. Bengal Tenancy Act (VIII of 1885), s. 168— Rent, 
suit for, for less than Rs. 50—Interest. in land having 
conflicting claims thereto decided — Appeal, maintain- 
ability of. 

In a suit for rent for an amount less than Rs. 50 
on the allegation that the plaintiff held the land 
under 4 and Band that the defendant was his sub- 
tenant, the defendant pleaded that he had the Jand 
under 'B and was not the plaintiff's sub-tenant. The 
first Court dismissed the suit andan appeal against 
it to the District Judge was dismissed as incom- 
petont under section 153 of the Bengal Tenancy 
Act: 

Held, that the appeal lay to tho District Judge 
inasmuch as the decree decided a question relating 
to some interest in land as between parties having 
conflicting claims thereto. [p. 785, cols. 1 & 2.] 

Sita Nath Pal v. Kartick Gharmi, 8 C. W. N. 434, 
followed. 

Dena Bandhu Nandi v. Nobin Chandra Kur, 8 C. W. 
N. 437; Ram Kanai Dass v. Fakir Chund Das, 80. 
W. N. 438, referred to. 


FAOTS.—This was a suit for rent.. Plaint- 
iff’s case was that he was the tenant of the 
land under A and B-and that defendant 
was his sub-tenant. Defendant’s plea, inter 
alia, was that he was the tenant of the 
land under B and was not the plaintiff’s sub- 
tenant. The Munsif (who had summary powers 
under section 153; Bengal Tenancy Act) 
framed the following issues: “first, whether 


the plaintiff has got any title to the 
suit land; second, does ihe relation- 
ship of landlord and tenant . exist 


between the parties; third, to what amount 
is plaintiff entitled ?" As regards the first 
issue the Munsif found that plaintiff bad 
not been able to prove his title to the 
land. The second issue was also decided in 
defendant’s favour. The suit was accordingly 
dismissed. An appeal by the plaintiff was 
rejected by Mr. T. D. Cargell District 
Judge, Mymensingh, by the following order: 
"I am ofopinion that no appeal lies. The 
Pleader put up one ruling, Sita Nath Pal v. 
Kartick Gharmi (1), which is contradicted 


D 


E? 8 C. W. N. 394 ; 


a -- 
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by the following ruling, Ram Mohan 
Mohish v. Badan Barai (2). He has no other 
authority to produce. Rejected.” Against 
this decision an application :in revision 
under section 115, Civil Procedure Code, 
was made to tha High Court and a Rule was 
issued. 

Babu Birendra Kumar De, for the Plaintiff- 
Petitioner, cited Sita Nath Pal v. Kartick 
Gharmz (1). The interest to the land in suit 
is in conflict between the parties to the 
suit and the Munsif has decided against the 
plaintiff. The case of Ram Mohan Mohish 
v. Badan Barat (2) was desided by a single 
Judge. The head-note is also misleading. The 
judgment shows that the only question 
decided ' by the District Judge was whether 
the first Court ‘was wrong in refusing to 
issue further process against a certain 
witness. So Mitra, J., héld that no second 
appeal lay. The case of Sita Nath Pal v. 
Kartick Gharint (1) has been referred to and 
explained, in- Dena Bandhu Nand! v. Nobin 
` Chandra Kur (8) (Brett and Mitra, JJ.)! 
Vide also Mitra, J.’s judgment in Ram Kanai 
Dass v. Fakir Chund Das (4). 

Babu Kal Kumar Chackrabuty, for the 
Opposite Party.—There are no parties having 
conflicting claims to the land. The landlord 
set up by the defendant has not been made 
a party. . The case of Dena Bandhu Nandi v. 
Nobin Chantra Kur (3) does not follow 
Sita Nath Pal v. Kartck Gharmi (1). 

JUDGMENT.—This matter arises out of 
a suit for rent in which the amount claimed 
was less than Rs. 50. The suit was dis- 
missed by the first Court and an, appeal 
preferred to the District Judge: was dismissed: 
by him as incompetent under the provisions 
of section 153 of the Bengal Tenancy Act. 
The question is whether the decree of the 
first Court has decided a question relating 
to some interest in land as between parties 
having conflicting claims thereto. On the 
facts, the case appears to me to be 
indistinguishable from the case of Sita Nath 
Pal v. Kartick Gharmi(1), That case is 
mentioned certainly without disapproval in 
the subsequent cases of Dena Bandhu Nandi 
y. Nebin Chandra Kur (8) and Ram Kanai 


(2) 8 C. W. N. 436. 
(8) 8 C. W. N. 437. 
(4) 8 C. W. N. 438 
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Dass v. Fakir Chunl Das (4). The learned 
Pleader who appears for the opposite party 
in this Rule has not been. able to show that 
the case has been dissented from or over- 
ruled. That being .so,in my opinion we 
ought to hold, in accordance with the view 
then taken, that an appeal lay to the learned 
District Judge in the present case and 
that the appeal preferred to him should 
not bave been dismissed as incompetent. 
The Rule must, therefore, be made absolute, 
the order dismissing the appeal must be set 
aside and the appeal heard by the District 
Judge in due-course. Costs of this Rule 
will abide the-result. We assess the hearing 
fee at one gold mohur. J 
' Rule made absolute. 


MADRAS HIGH COURT. 

Civiu Reviston Putrtion No. 65 or 1915. 

January 12, 1916. 

Present: —Mr. Jcstice Seshagiri Aiyar. 
DURAISAMI UDAYAN AND OTHERS— 
DerENDANTS—PETITIONERS 
veraus 
KADIRSA ROWTHEN - PritNTIFF — 

: RESPONDENT. 

Civil Procedure Code (Act V of 1908", s. 115 —Limil- 
ation, point of- Judgment of Appellate Court not 
dealing with it— Material irregularity. 

The mere fact that a judgment of an Appellate 
Court does not deal with a point of limitation arising 
in a case, does not amount toa material irregularity 
in the disposal of the case so as to merit interference 
by a High Court in revision. [p. 786, col. 1.] 

Jagabandhu Biswas v. Srinath Chatterjee, 18 Ind. 
Cas. 392, not followed. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the decree of the District Court of Trichino- 
poly, in Appeal Suit No. 157 of 1914, 
preferred against that of the Court of 


the Additional District Munsif, Ariyalur, 
in Original Suit No. 394 of 1913. 

Mr. K. S. Ganesa Atyar, for the Peti- 
tioners. - 

Mr. V. C. Seshachariar, for the Respond- 
ent. 


JUDGMENT.—This is a suit for refund 
of purchase-money, because in a subsequent 
litigation it was found that the defendant 
tad no title to the property which he 
sold to the plaintiff. The Munsif was of 
opinion that the cause of action for the 
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suit arose when the subsequent decision as 
to title was given and, holding that the 
suit was not barred by limitation, gavea 
decree on the merits against the defendants. 
The defendants preferred an appeal to the 
District Court. They raised, no doubt, 
in the grounds of appeal, the plea of 
limitation: but no affidavit has been filed 
before me to show that this objection 
was pressed before the’ District Judge and 
consequently I find no irregularity or ille- 
gality on the face of the, judgment. Even 
otherwise, I am not prepared—although I go 
as far as it is 'pessible in construing 
section 115 very liberally—I am not 
prepared to accept the decision in Jagabandhu 
Biswas v. Srinath Chatterjee (1), which seems 
to lay down that if a point of limitation 
arises in & suit and if the Appellate 
' Court does not deal with it, it would 
amount to a material irregularity in the 
disposal of thecase. I, therefore, dismiss 
this petition with costs. 
Petition dismissed. 


(1) 18 Ind. Cas, 392, 


CALCUTTA HIGH COURT. 
Roe Nisi No. 904 or 1915. 
January 24,1916. - 

Present:— Justice Sir Herbert Holmwood, Kr., 
and Mr, Justice Imam. 
CHANDRA KANTA GANGULY AND OTHERS 
— DEFENDANTS —RESPONDENTS—PETITIONERS 

` Versus 

Srimati SAROJINI DEBI—PzAiNTIFE— 

ÅPPELLANT-—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
10, O. XXV, r. 1—Security for costs of appeal, when 
to be demanded. 

There is no hard and fast rule that unless a plaint- 
iff-appellant has no interest in the litigation 
but is a mere puppet in the hands of others, there 
cannot be any order against him for security for 
costs. [p. 787, col. 2.] 

Khajah Assenoollajoo v. Solomon, 14 C. 588, referred 
to and explained. 

Ramsing Bhagwan v. Bolubai, 5 Bom. L, R. 661, 
approved. 

Rule in the matter of an appeal against 
the decree of the Subordinate Judge, Khulna, 
passed in Title Suit No. 27 of 1918, and 
dated tho 11th March 1915. 
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FACTS.— The plaintiff, opposite party to 
this Rule, is the widow of one Nibaran 
Chander Ganguly. She brought a suit for 
a declaration that the defendant No. |] was 
not adopted by her asa son to her deceased 
husband and that, if in fact any. ceremony? 
of adoption took place, it was invalid on the 
ground that it was not performed according 
to the Hindu Shastras.” She also alleged 
in her plaint that a certain ekra.nama alleged. 
to have been executed by her in favour. of 
the natural father of the adopted son, defend. 
aut No. 2, by which the management of 
her husband's property was made over’ 
io him, was never executed by her but that 
she was induced to put her signature 
upon some blank papers on which fraudu- 
lently without her consent or knowledge 
the ekrarnama was written. The Subordi- 
nate Judge dismissed the flaintiff’s ‘suit, 
holding bat the adoption ‘was validly 
made and that the ekrarnama was executed 
by the plaintiff with full knowledge and 
understanding of its contents. In his judg- 
ment he observed anter alia:—“It is an 
admitted fact that Kantu Babu, Sasi 
Sekhar Babu. and Hem Babu, who "are 
zemindars of the village, have caused pro» 
ceedings under section 110, Criminal Pro: 
cedure Code, to be instituted against the 
second son of the defendant No. 2 and there 
is evidence to show that in the present suit 
they have sided with the plaintiff.......... a 

"The witness No. 9 is Digbijoy Chakra- 
varty, a first cousin of the plaintiff, under 
whose advice the present suit has been 
brought.”......... “The plaintiff caused a suit 
to be brought by the defendant No. 11 for. 
this purpose and after the suit was compro. 
mised and a decree made in favour of defend-. 
ant No.1, the plaintiff has brought this . 
suit with the help of some unscrupulous 
people." | i 

The plaintiff preferred an appeal to the 
High Court against the decision of the 
Subordinate Judge. Thereupon the contesting 
defendants Nos. 1 and 2 (respondents in 
the'appeal) on application to the High Court 
obtained a Rule upon the plaintiff-appellant 
to show cause why she should not furnish 
security for their costs in the Court below 
as well as inthe High Court and why on 
her failure to furnish such security her 
appeal should not be dismissed. The main 
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allegation in the-applieation was that the 
plaintiff had no immoveable property of her 
own and that her suit was not a bona fide 
but a vexatious suit by her in pursuance 
of a determined plan to harass the petitioners, 
with the assistance. of and under the advice 
of Sashi Sekhar Roy and others, zemzndars of 
the village. 


Babus Dwarkanath Chakravarty and Jctindra 
Mohan Chowdhur, for the Opposite 
Party, Plaintiff-Appellant.—The plaintiff is a 
pardanashin Hindu widow. She sued for a 
declaration that an alleged adoption was a 
fiction and an ekrarnamah by which the 
management of her husband’s property was 
made over to the management of the father 
of the alleged adopted son was not executed 
by her. Ifthe adoption is not proved and 
if the ekrarnamah i8 found to be not genuine, 
the widow will be the owner of her husband’s 
property. True, she has no other immove- 
able property than the property she 
inherited from her husband, but that is no 
ground forasking her to give security for 
costs. Mere poverty has never been held 
by this Court to be a sufficient ground for 
asking for security; otherwise the doors of the 
Court will be closed against poor per- 
sons when they ask for relief against 
the wrongful or illegal acts of rich 
opponents. Here the widow is not & mere 
pauper. ostensibly she is the owner of her 
husband's property unless and until it is 
proved that an adoption of a son has 
been made and the ekrarnamah has been 
executed by the widow. These are the very 
questions which have to be decided in her 
appeal to this Court and before the appeal 
has been decided against her, she ought not 
to be regarded as having no immoveable 
property. Unless it is found that the 
appellant has no interest in the litigation 
and that she is a mere puppet in the 
hands of others, no order for security for costs 
should be made against her at this stage. 
Cites Khajah Assenoollajoo v. Solomon (1). 


[Horwwoop, J.—It has been found by the 
lower Court that she is carrying on the 
litigation at the instigation and with the 
help of others and we must presume at 
this stage that that finding is correct. | 


(1) 14 C. 533. 
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Asa pardanashin lady she must take the 
help of others for the purpose of the liti- 
gation. The lower Court does not find 
that the lady has no interest in the litigation 
and the suit is being maintained by others 
to harass the petitioners. The widow has a 
very substantial interest in this litigation 
and the fact that she is being helped by 
others, who might be enemies of the 
petitioners, does not make the suit bad for 
maintenance or champerty. There is no 
ground for taking security from her; the 
only ground which could possibly be urged 
by the other side is that if the ekrarnama 
is found to be genuine and the adoption 
true, then -fhe widow is poor, having no 
immoveable property of her own. Such a. 
ground has never been held to be a sufficient 
ground for taking security under Order XLI, 
rule 10. 

Babu Tarakeshwar Pal Chowdhury, for the 
Petitioners, 4 cited Ramsing Bhagwan v. 
Balubai (2). 

JUDGMENT.— This is a Rule calling 
upon the opposite party to show cause why 
She should not furnish security for the 


' costs of the petitioner here and in the Court 


below. 

The case is one of a Hindu widow, who 
alleges that she did not enter into a certain 
ekrarnamah making over the management 
of her husband’s property to the father of 
his adopted son: She likewise denies the 
adoption. The learned Judges who issued 
the Rule were, both of them, Hindu Judges 
and must have fully in their minds the 
position of a Hindu widow and the rulings 
protecting her interests. 

It isargued before us that thereis a 
hard and fast rule that unless the plaintiff 
has no interest in the litigation butis a 
mere puppet in the hands of others, there 
cannot be any order for security for costs. 
We do not think that any such hard and 
fast rule has ever been laid down. The 
nearest approach to it is a ruling of a Single 
Judge of this Court on the Original Side in 
the case of Khajah Assenoollajoo v. Solomon 
(1), and there the rule, which has been 
adopted in all the Courts in India as well 
as in England, that mere poverty is no 
sufficient ground to ask for security for the 


(2) 5 Bom. L. R. 661, 
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costs of the suit, may be ‘taken as clearly 
laid down; and it is then said it is otherwise, 
as was the case in the case cited, when he is 
not the real litigant but a mere puppet in 
the hands of others. That does not, in our 
opinion, ‘mean that a person who has an 
ostensible interest in the property in suit 
is not a puppet in the hands of others and 
that you cannot ask for security. It must 
inevitably happen that in all cases of litiga- 
tion fomented by third parties the ostensible 
plaintiff must havea claim which can prima 
facie be supported in Court, and in this’ case 
the widow, were she able to 
of her alleged action in adopting -the son 
and of the alleged ekrarnamah which she 
denies, would no doubt- have a very sub- 
stantial interest in the property. But there 
are specific allegations in the affidavit of 
the petitioner which are supported by the 
findings of the Court of first instance ; 
and these specific allegations have not 
been traversed by the affidavit. in reply. 
Now, in the case of Ramsin] Bhagwan 
v. Balubai (2), it was clearly laid down 
that where "there is: something more than 
mere poverty alleged and, so far as the 
Court below is concerned the respondents 
have succeeded in proving that allegation 


to ‘its satisfaction, whether the Appeal 
Court will come tothe same conclusion 
when it has heard tbe appeal is im- 


material, but the respondents are entitled 
to ask the Court to bear the facts found 
by the.lower Court in mind in deciding 
whether this is a first case. for the exer- 
cise of the discretion” vested in the Court 
under Order XLI, rule 10; and in exercising 
that discretion in the case of a Hindu widow 
who denies an alleged adoption, it was 
further held that the Court may very 
well be guided by the provisions of section 
380, now Order XXV, rule 1. à 

There are, therefore, two grounds for 
making this Rule absolute:— P'rstly, that 
although the widow may have a very large 
ostensible interest in the property of her hus- 
bahd “she has been found to be a puppet in 
the hands of others and secondly, that apart 
from the property of her husband, which is 
substantially in suit, she has no other im- 
moveable property which can be given as 
security and money security should, there- 
fore, be asked for, Having regard to 


get rid ' 
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the allegations in the case we are willing 
to allow the lady either to deposit Rs. 600 
(rupees six hundred only) to cover the 
costs of both Courts in cash or Govern- 
ment. promissory notes or to furnish 
security of immoveable property to the 
satisfaction of the lower Court through 
scme substantial surety within three 
months of the date of the order reach- 
ing the Court below or thirteen weeks from 
this date, whichever is earlier, With 
these directions the Rule is made absolute. 
The petitioner is entitled to his cost of the 


‘day—two gold mohurs. 


Rule made absolute. 





CALCUTTA HIGH COURT. 
Rute Nisi No. 930 or 1915. 
January 31, 1916. 

Present:-- Justice Sir Herbert Holmwood, KT., 
and Mr. Justice Imam. 
HIRAMATI DASSYA — JTDGMENT-DEBTOR— 
PETITIONER 

4 versus 
ANNADA PRASAD GHOSH AND OTHERS— 

DECREE- HOLDERS— OPPOSITE PARTY. 

Jurisdiction—Transfer of proceedings which are 
without jurisdiction, if calid—Mesne profits exceeding 
pecuniary jurisdiction of Court decreeing suit, applica- 
tion for—Decreeing Court, jurisdiction of—Remedy. 

Proceedings in a Court which are without juris- 
diction are not proceedings which can be transferred 
by asuperior Court either under the old Code of 
Civil Procedure or the new. [p. 790, col. 2.] 

Shamsunder Saha v. Anath Bandhu Saha, 6 Ind. 
Cas. 97; 37 C. 574; 14 C. W. N. 662, followed. 

A Munsif, whose pecuniary jurisdiction waslimited 
to Rs. 2,000, decreed a suit for recovery of possession 
of an immoveable property with mesne profits. The 
value of the suit with mesne profits claimed up 
to the date of the institution of the suit amount- 
ed to a gross valuation of Rs. 1,200, but the mesne 
profits pendente lite and thereafter up to the date of 
delivery exceeded his pecuniary jurisdiction: 

‘Held, that the Munsif’s decree for possession and 
mesne profits antecedent to suit must stand bnt as 
regards the assessment of mesne profits from the 
institution of the suit to the date of delivery of 
possession, the Munsif had no jurisdiction and that 
such an application for mesne profits filed in the 
Munsif’s Court should be returned for presentation 
to the proper Court. (p.790, col. 2.] 

Bhupendra Kumar Chakravarti v. Purna Chandra 
Bose, 8 Ind. Cas. 34; 18 C. L. J. 182; 15 C. W. N. 506, 
followed. 

Rameswar Mahton v. Dilu Mahton, 21 O. 550, not 
followed. 


Rule against the order of the District 
Judge, Khulna, in Miscellaneous Judicial 
Case No. 65 of 1915. 
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FAOTS of the case appéar from the 
following petition of the judgment-debtor:— 

“i. That the decree-holders opposite party 
instifüted a suit, being Suit No. 44 of 1902, 
in thé Court of the Subordinate Judge of 
Khulna against your petitioner and others 
for resovery of khas possession and for 
wustlat and valued the said suit at Rs. 1,200, 
i. e., Rs. 800 being the market value of the 
.land in dispute and Rs. 400 being the ap- 
proximate value of mesne profits. 

9. That the said suit - was subsequently 
transferred to the Court of the 2nd Munsif 
of.Khulna who was vested with powers tc try 
cases valued up to Rs. 2,000. 

3. That the learned Munsif dismissed the 
plaintiffs’ suit with costs and against the 
said judgment and decree the plaintiffs pre- 
ferred an appeal to the District Judge 
of Khulna, who decreed the plaintiffs’ suit 
without’ costs and directed wasilat to be 
ascertained in execution. 

4. That against the said judgment and 
decree of the learned District Judge your 
petitioner preferred an appeal from Appellate 
decree, being No. 2031 of 1905, to this 
Hon’ble Court but the said appeal was dis- 
missed by their Lordships and the plaintiffs’ 
suit was decreed. 

5. That thereafter the plaintiffs instituted 
Execution Case No. 457 of 1908 in. the 
Court of the 2nd Munsif of ‘Khulna against 
your petitioner and others for ascertainment 
of mesne profits and notices were served upon 
your petitioner and other defendants. 

6. That the other defendants in the said 
suit filed petitions of objections on the 
allegations that they had no right to or 
possession in the property decreed, and con- 
sequently they were not liable for the mesne 
profits, but the learned Munsif rejected 
the said petitions and made all of them 
liable for mesne profits. , 

7, That against the decision of the learned 
Munsif your petitioner preferred Appeal No. 
72 of 1909 and the other defendants prefer- 
red Appeal No. 71 of 1999 to the District 
Judge of Khulna, but the learned Subordi- 
nate Judge who finally tried the appeal 
decided that the appellants in Appeal No. 
7] of 1909 were not liable for mesne pro- 
fits but only your petitioner, appellant in 
Appeal No. 72 of 1909, was liable for mesne 
profits of the plaintiffs-decree-holders, 
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8, That tke plaiptiffs.decree-hclders pre- 
ferred an appeal from order, being No. 120 
of 1909, to this Hon’ble Court against all 
the defendants, but their Lordships held that 
your petitioner alone was liable to the plaint- 


“iffs-decree-holders for mesne profits. 


9. That thereafter a Commissioner was 
appointed to investigate into the amount of 
mesne profits due to the plaintiffs-decree- 
holders and the Commissioner submitted his 
report that according to the decree-holders’ 
identification of the disputed land the amount 
of mesne profits would be Rs. 10,841-7-9, 
and according to your petitioner’s iden- 
tification the mesne profits would be 
Rs. 764-1-0 only while according to the 
Commissioner.the amount of mesne profits 
would be Rs. 3,4 00.7.8. - | 

10. That your petitioner filed petition of oh- 
jection to the report of the Commissioner and 
your petitioner also filed an application to the 
effect that the amountof mesne profits cannot 
exceed Rs. 2,000 as the learred Munsif had 
no jurisdiction to try cases exceeding Rs. 2,000, 
but after hearing the Pleaders of the 
parties the learned Muneif came to the con- 
clusion that he had no jurisdiction to decree 
more than Rs. 2,600 to the decree-holders. 

ll. That thereafter on 7th August 1915 
the decree-holders filed an application to 
the District Judge of Khulna for transfer 
of the Case No. 457 of- 1908 from the 
file of learned 2nd Munsif to the file of 
the lst Subordinate Judge of Khulna, and 
the very day the learned District Judge 
passed an ex parte order transferring the 
said suit to the Court of the Subordinate 
Judge of Khulna.’ 

12. Thaton the same day your petitioner 
appeared before the District Judge of 
Khulna after the above order was passed 
and after hearing both the parties the 
learned District Judge by his judgment 
dated 18th August 1915 affirmed his former 
order of transfer and the suit was trans- 
ferred to the file of the Subordinate Judge of 
Kbulna. 

13. That being aggrieved by the orders 
of the learned District Judge, dated the 
9th August 1915 and 18th August” 1915, 
your petitioner begs to move your Lordships 
on the following amongst other 

GROUNDS. 
l. For that the learned District Judge 
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acted without jurisdiction in transferring 
the case from the fileof the 2nd Munsif to 
the file of the Subordinate Judge of 
. Khulna. 

2, For that the plaintiffs having instituted 
their case in the Court of the Munsif having 
‘limited pecuniary jurisdiction, the learned 
‘District Judge acted without jurisdiction 
in transferring the case to the Court of the 
‘Subordinate Judge, 


3. For that the order made by the 
learned District Judge for transfer of the 


case for mesne profits to the file of the : 


Subordinate Judge is ultra vires and void. 


', Under the circumstances your petitioner 
‘most humbly prays that your Lordships 
will be pleased to send for the records, to 
issue a*Rule and to set aside the said orders 
of the learned District Judge, dated 9th 
‘and 18th August 1915, or to pass such other 
or further orders as to your Lordships may 
seem fit and proper and your petitioner 
further prays for ad, interim stay of tbe 
hearing of the case...” 


Dr. Sarat Ohandra Basak and Babu 
"Bipin Chandra Bose, for the Petitioner. 


Babus Joges Chandra Roy and Amarendra 
. Bhusan Ghose, for the Opposite Party. 


. JUDGMENT. Wethink that the proper 
way of dealing with this matter is to treat 
‘it precisely in the same manner as this 
Court treated a similar application in the 
case of Bhupendra Kumar Ohakravarti v. 
Purna- Chandra Bose (1). There is no 
“question now that the Munsif had full 
jurisdiction to decide the original suit with 
mesne profits claimed up to the date of the 
institution -of: suit, which amounted to a 
gross valuation of Rs. 1,200. There is 
also no doubt that he had no jurisdiction to 
adjudicate upon mesne profits pendente lite 
&nd thereafter up to the date of delivery, 
inasmuch as those mesne profits are said by 
one party to amount to Rs. 3,000, and by the 
other to over Rs. 10,000, and the Bpecial 
pecuniary ` jurisdiction of the Munsif is 
limited? to Rs. 2,000. Something, therefore, 
must be done to enable the decree-holder 


_ (1) 8 Ind, Cas, 34; 13 C. L. J, 182; 15 C. W. N. 508. 
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‘we have already referred. 


'eonfined to the 
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to have the full benefit of the decree so far 
as he is entitled to it; aud the only question 
seems to be whether we should follow the 
procedure adopted by a Bench of this Court in 
the case of Rameswar Mahton v. Dilu Mahton 
(2), or the more recent decision to which 
That the order 
of the learned District Judge in the Court 
below transferring the case to the Sub- 
ordinate Judge is incompetent there can 
be no doubt on the principle which is laid 
down in the case of Shamsunder Saha v. 
Anath Bandhu Saha (8). Proceedings which 
are without jurisdiction are not proceedings 
which can be transferred either under the 
old Code or the new. We cannot now say 
that the Munsif had jurisdiction to ascertain 
and decree mesne profits which are in excess , 
of Rs. 2,000, nor can we remove fr m the 
cognizance of the Munsif the - decree 
which has already determined the possession 
and mesne profits antecedent to suit, That 
must remain with the Munsif and must be 
limits of his pecuniary 
jurisdiction. But the proper course to follow 
with regard to the assessment of mesne 
profits from the institution of the suit 
to the date of delivery of possession is 


to direct the return of the  plaint or 
application for, mesne profits subsequent 
to -suit for presentation to the proper 


Court, that is, the Court of the Subordinate 
Judge. ` 

The Rule is, therefore, made absolute in : 
these terms and the execution case will he 
returned at once to the Munsif’s Court for 


carrying out the order. 


We make no order as to costs. 


Rule made absolute, 


(2) 21 C. 550. 
(3) 6 Ind. Cas. 97; 37 C. 574; 14 C. W. N. 662. 


^ 
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MEAH UZIR ALI SARDAR V. SAVAI BEHARA, 


CALCUTTA HIGH COURT. 

Ko APPEAL FROM Order No. 358 oF 1912. 
AS Jànuary 25, 1916. 
; Présent: :—Justice Sir Herbert Holm wood, KT., 

pi and Mr. Justice Imam. 
“MBAH: UZiR ALI SARDAR—PLAINTIFF— 

' APPELLANT : 
versus 

'SAVAI BEHARA AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 107, O. XLI 
. --Temand.— Appellate Court, power of —Party, addition 
of —Amendment of plaint—Hjectment, suit for—Land- 
lord | and tenant — Transferes of tenant’s rights, if neces. 
E y party. 

Tn à suit for ejectment by a landlord against the 
tenants the transferee of the tenancy right from 
the tenants, who was rightly or wrongly admitted 
ito their possession as tenants and under whom the 
‘tenants are -holding ‘as sub-tenants, is a necessary 
party. [p. 792, col 2.] 


` There are possible cases -of remand which are 
not included ig Order XLI, Civil Frogedure Code. 
Lp 792 co! 2] 
^ When'an amendment of plaint is granted in 
‘appeal and when parties are added, the Appellate 
Court has the power of remanding the whole case 
without- keeping it on its own file. Tp. 793, col. 1.] 


: The general provision for remand in section 107, 
Civil Procedure Code, is not governed or limited by 
Order XLT alone but is subject to such conditions 
and limitations as may be prescribed in the rules 
and Orders. [p. 798, col. 1.] 


' Nabin Chandar Tr ipati v. Pran Krishna Dey, £0 Ind. 
Cas 39; 18 0 L.J. 613; 41 ©. 108, disapproved and 
distinguished. 

Appeal against the decree of the Addi- 
tional District Judge, Jessdre, dated the 
15th April 1912, reversing the order of the 
‘Subordinate Judge, first Court of that 
“District, dated the 31st May 1911, and 
remanding the case to his Court for proceed- 
ing according to law. 


FACTS.—The. plaintiff- appellant brought 
‘a suit to eject the defendants from 19 
plots of land in Mauza Solemanpur. The 
plaintiff, who was a joint propriet of the 
estate to which this land originally be- 
` longed, came into exclusive possession of 
' the Jand “by partition in 1316 B. S. and 
soon after coming into possession he in- 
' stituted this suit on the 13th. May 1910. 

he land was granted to the predecessor- 
in:interest of the defendants as service tenure 
- for bearing palkis.” Tt was alleged that 


defendants refused to perform the service: 
when called upon by she plaintiff and hence i 


‘the suit, 
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The defendants admitted that the land was 


“originally granted asa service tenure, but 


they contended that the proprietor suhse- 
quently resuméd the service tenure and re- 
settled the land with their predecessors-in- 
interest as jamal land and that they had 
.been holding ^the land  sinee then as 
their jamai land, that in 1309 B. S. 
they sold their jamas tenancy to one Mr. 
Macleod and then again took settlement 
from him as his, under-razyats and that 
since 1309 B. S. they had been holding the 
land as under-ratyats of Mr. Macleod. The 
contention of the defendants, therefore, was 
‘that the service tenure having been resumed 
and the land being re-settled with them, 
they hada transferable right in the land 
and the plaintiff had no mane to eject them 
from it. 


The Court of first instance decreed the 
suit, whereapon the defendants appealed to 
the District Judge who by his order, dated 
the loth April 1912, reversed the decree 
of the first Court and remanded the case to 
it for rehearing after admitting certain 
into evidence, after allow- 
ing the plaintiff opportunity to adduce 
rebutting evidence relating to those docu- 
ments if necessary and also after adding 
Mr. Macleod: and another person as de- 
fendants. Against this decision the present 
appeal was preferred to the High Court. 

Babus Mohendra Nath Roy and Amarendra 


Nath Bose, for the Appellant. 


Mr. H. D. Bose (Counsel), Babus Siva 
Prosanna Bhattacharjee and Tarakerswar Pal 
Chowdhary, for the Respondents. 


JUDGMENT.—This is an appeal from 
an order remanding a case in appeal. The 
plaint was filed so long ago as the 18th 
May 1910. The judgment of the Subordi- 
nate Judge in the Court of first instance 
is dated 31st May 19 1 and the judgment 
now under appeal before us is dated the 15th 
April 1912. We are now at the end of 
January 1916. It is,in our opinion, very 
lamentable that this matter should be still 
undecided, more especially as, for the reason 
which we are about to give, theré does not 
appear to have been any substance in the 
appeal., 

Itis contended, firstly, that inasmuch as 
the Court of first instance did not decide 
the case upon a preliminary point the order 
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of remand ought to have been made under 
Order XLI, rule 25, and that the Appel- 
late Court shonld have kept the case on 
its own file. In this connection it is con- 
ceded that the irregularity cannot be given 
effect to unless the appellant was prejudiced 
by the procedure adopted; and in order 
to establish that he was so prejudiced, it 
‘is pointed ont that two orders which are 
alleged to be erroneous in law were pass- 
ed inzidentally by the ‘lower Appellate 
Court. The frst was that three documents 
were admitted which had been rejected by 
the first Court as out of time, and the 
-second was that the Judge has directed 
the plaintiff to add three persons as 
defendants before proceeding with the 
caso. E 

Now curiously’ enough neither of these 
points has any substance in it. Tt is 
clearly found by the learned Judge in the 
Court of Appeal below that the documents 
were not out of time and his finding of 
fact entirely disposes of the question, and 
shows that the Subordinate Judge very 
improperly rejected these papers on one 
excuse on the 25th April 1911 and on 
another and wholly different excuse on the 
26th April when a second attempt was 
made to file them. We need not go into 
details which are fully set out in the judg- 
ment of the lower Appellate Court. 


As regards the second point we do not 
think tha’ a somewhat confused sentence 
in the penultimate paragraph of the judg- 
ment was intended to mean that the burden 
of adding these defendants should be thrown 
upon the plaintiff. In another passage in 
the judgment the Judge clearly directed 
that they should be added and the case 
should proceed. We are clearly of opinion 
that Mr. Macleod was a necessary party. 
It is contended before us that the alleged 
landlord sel up by persons whom the 
plaintiff seeks to eject need not be made a 
party to the suit, and certain judgments of 
the Judicial Committee are relied upon in 
which it is held that it is not necessary for 
the plaifitiff in a suit for ejectment to 
make ary one a party who is not in pos- 
session, merely because the defendant sets 
him up as his landlord. But these can 
easily be distinguished fromthe present 
case when itis found asa fact that there 
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was a transfer of the tenancy right from 
the defendants to Mr. Macleod and as a fact 
that Mr. Macleod was rightly or wrongly 
admitted to the defendants’ possession 
as tenants and that the defendants are 
holding under him as sub-tenants by paying 
him rent, Under .the circumstances it is 
clearly not only -necessary but to the 
interest of the plaintiff to get rid of Mr. 
Macleod. 

As regards the other two persons Gobardhan 
and Indu whom the defendants put forward 
as their co-sharers, the adding of co-sharers 
as parties, when a retrial is necessary 
isa matter of discretion with the Court, 
and ib is certainly to the interest of the 
plaintiff as well as to the interest of 
every one else that there should be some 
finality in this litigation and that all the co- 


sharers should be added. Y 


This brings us to @ reconsideration of the 
very first objection that the remand was 
incompetent in the form in which it is 
made. With all respect for the decision 
of the learned Judges in the case of Nabin . 
Chandar Tripatt v. Pran Krishna Dey (1), 
it may be pointed out that that decision 
differs from several previous cases by which 
weare bound and as the learned Judges 
declined to refer tbe question to a Full 
Bench, because they were of opinion that 
it did not directly arise, the case being 
disposed of on another ground, it is not, there- 
fore, an authority for the very general 
proposition that there is no other possible 
ease of remand which is not included in 
Order XLI. Now this very matter of 
amendment of a plaint in an Appellate 
Court with the necessary addition of parties 
ison the face of ita case which cannot 
possibly fall under Order XLI; rule 23 
or rule 25. It is nob a decision on a preli- 
minary point, therefore, it may be said 
that the whole case cannot be remanded, 
but it is not a case in which certain issue: can 
be framed and ecertair additional evidence can 
be taken under rule 25, for new parties 
having been added and the plaint having 
sen amended the added defendants as 
well as the original defendants have a 
right to file fresh written statements and 
to hava the whole case re-opened. It seems 


(1) 20 Ind. Cas. 39; 41 C. 108; 18 C. I. J..613. 
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to have been overlooked that in the new 
Code of Civil Procedure the Legislature 
has given this pówer of amendment to 
the Court of Appeal; and ibis a necessary 
outedme of that power that the Court 
must Have the powér of remanding the 
whole cisé whén an amendment of plaint 
is granted in appeal and when parties are 
added. There is a general provision in 
section 107, Civil "Procedure Code; for a 
- remand. The consideration which we 
have just pointed out must lead to the 
conelusicn thatthat section is not governed 
or limited by Ordet XLI alone, but it is 
subject to such conditions and limitations 
as may be prescribed in the rules and Orders 
and the amendment of a plaint and 
addition of parties in a Court of Appeal 
is one of the conditions prescribed in 
the rules and Qrders. Section 107, there- 
fore, is just as much subject to that.con- 
dition a8 itis to the conditions laid down 
in Order XLI. 

We, therefore, hold, firstly, that this remand 
was not improperly made; secondly, that 
if it had been irregularly made it did 
not prejudice anybody; thirdly, that the 
District Judge would have been’ grossly 
wanting im his duty had he not admitted 
those thrae documents, and lastly that 
Mr.. Macleod is a necessary party and that 
the Judge exercised a wise discretion in 
adding the alleged co-sharers Gobardhan 
and Indu. 


The result is the appeal is dismissed with 
costs, three gold mohurs. 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Civit Revisrox PETITION No. 203 or 1915. 
January £, 1916. 
Present: —Mr. Justice-Shadi-Lal. 
HUKAM SINGH ~Dergspant—Petitioner 
Versus 
MAKHAN LAL-—PrAImNTiFF— 


RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Suit for recovery of money—Document purport. 
ing to be receipt for amount, genuineness of, doubted — 
Revision. 

Where in 2 suit for recovery of money, the defend- 
ant put forward a document which purported to 
be a receipt forthe amount, but the genuineness of 
which was doubted by the Small Cause Court: 

Held, there was no error of law or procedure which 
justified the exercise of the revisional jurisdiction 
under section 25 of the Provincial Small Cause 
Courts Act. [p. 794, col. 1.] 


Petition for revision, under section 2% of 
Act IX of 1887, of the decree of the Judge, 
Small.Cause Court, Delhi, dated the 18th 
February 1915, decreeing the claim 

Bhagat Govind Das, for the Petitioner. 

Rat Sahib Lala Mot Sagar, for the Re- 
Spondent. 

JUDGMENT.—The sole question in this 
case was whether the defendant had estab- 
lished the payment of Rs. 475 to the plaint- 
if, in addition to the sum of Rs. 200 
which was admittedly paid to the latter by 
means of acheque. To prove this allega- 
tion the defendant put forward a document, 
-D-1, purporting to be a receipt for Rs. 675. 
Now, this receipt is in the English langu- 
age, which the plaintiff admittedly does 
not know, and it was written by the 
defendant’s brother. The plaintiff undoubt- 


-edly signed his name on the stamp, but 


that writing does not mention the amount 
‘received by him. There is, however, 
another writing in Deonagri characters, 
which does specify the amount, but the 
Judge, Small Cause Court, has expressed 
his doubts as to the genuineness thereof, 
I have examined both the writings and 
am not prepared to find affirmatively that 
they are by one and the same person. 


The question, however, arises whether 
there is any adequate reason for my inter- 
ference on revision. The Judge, Small 
Cause Court, has mentioned several matters 
which, in his opinion, militate against the 
defence set up by thé petitioner, and after 
hearing arguments on both sides I am not 
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convinced that there is any error of law or 
procedure, which would justify the exercise 


of the  revisional jurisdiction under 
section 25 of the Provincial Small Cause 
Courts Act. 


T accordingly reject the application with 


costs. » f 
Revision rejected. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 3631 
or 1914. 

: February 10, 1916. 
Present:— Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 

NIROD KRISHNA GHOSE AND OTSERS 
*  . .DEFENDANTS—AÀ PPELLANTS 
! ; versus 
Maharaja Bahadur SIR PRODUT KUMAR 
TAGORB—PLaintiFF— RESPONDENT, — 
Bengal Tenancy Act (VIII of 1885), ss. 50, 105— 
Proceedings under s. 105— Presumption of fixity oj rent, 
rebuttal of - Enhancement, liability for—1ama wasil 
Baki papers of more than 70 years. -admissibility of— 
Genuineness, presumption of— Evidence Act (I of 


2), ss, 90, 34. 
$i Ta à proceeding under section 105 of the Bengal 


'enanoy Act for settlement of fair and equitable 
eae wasil baki papers of more than 70 years 
were produced io rebut the presumption arising 
under section 50 of the Bengal Tenancy Act from 
proof of payment of uniform rent for 20 years: . 

“Held, that the jama wasil baki papers were admis- 
sible in evidence and their genuineness could be 
presumed under section 9C of the Evidence Act. [p. 


5 Lot, 
io Na that the liability to enhancement 


was imposed not by the jama wasil baki papers but 
by the law which, in the absence of a presumption 
under section 60 or upon rebuttal of that presump- 


tion, imponen 1 
95, col 1. T 
Ub eke Mandal v. Grant, 16 Ind. Cas. 467; 16 


CG. L J. 24, followed. ee, 
Appeal against the decree of the District 


Judge, Faridpur, dated the llth June 1914, 
affirming that of the Assisiant Settlement 
Officer, Faridpur, dated the 10th March 
, 1914. 

FACTS of the case appear from the 
judgmgnt. 

Babu Jogesh Chandra Hoy (with Babu 
Amarendra Bhusan Ghose for Babu Peart 
Mohan Sikdar), for the Defendants-A ppel- 
Jants.—This is an appeal against the decree 
of the lower Appellate Court in favour of 
. the Maharaja. My clients, the tenants, 
` pleaded that the tenancy is mokarori and 
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d a liability to enhancement upon tenants, - 


[1916 


filed rent receipts raising the presumption 


under section 50, Bengal Tenaney Act, "To 
rebut the presumption which arises in their 
favour under section 50 of the. Bengal 
Tenancy Act, the plaintiff produced juma wasil 
baki papers of the years 1236, 1267, 1269, 
and 1270, B. S., showing a different rent 
and realisation of that rent for the tenancy 
in question. The lower Appellate Court 
has held that these jama wasil baki papers 
are admissible under section 90 of the | 


‘Bvidence Act and relevant under section 


82 of the Evidence Act, and that they are not 
covered by section 34 of the Evidence ° ct. 
My contention is that these jama ,wasil 
baki papers cannot be admissible as inde- 
pendent evidence and that in any case, they 
cannot be relied upon as imposing a liability 
to enhancement of the rent paid by my 
clients, the defendants, under section 34. of 
the Evidence Act. Jama wasil baki papers 
may be admissible as corroborative, but 
not as independent, evidence of the fact 
therein stated. They are insufficient to rebut 
the presumption of the uniform payment, of 
rent for more than 20 years,—see Ram, Lall 
Ohuckerbutty v. Tara Scondart Burmonya (1). 
These papers cannot be treated as independent 
evidence. The jama wasil baki papers are 
made at the end of the yearand copied 
from other papers which are kept in the re- 
gular course of business. So, obviously under 
section 34 of the Evidence Act, these papers 
can never be treated as being „sufficient 
evidence to charge the defendants with the 
liability of paying enhanced rent. Jamabandi 
papers of more than 70 years are admis- 
sible as evidence without any corroboration, 
but jama wasil baki papers are not original 


papers, vide Dukha Mandal v. Grant 
(23. These jama wasil baki papers 


have not the effect of rebutting the pre- 
sumption which my clients can take advan- 
tage of under section 50 of the Bengal 
Tenancy Act. 

Babu Hara Prosad Chatterji, for the Re- 
spondent, was not called upon. 

JUDGMENT.- In a proceeding under 
section 105 of the Bengal Tenancy Act, for 
settlement of fair and equitable rent, the 
tenants relied upon receipts for 20 years 
to show uniform payment of rent as a basis 
for the presumption under section 50 

(1) 8 W. R. 280. 

(2) 16 Ind. Cas. 467; 16 C. L. J. 24 
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of the Bengal Tenancy Act. The landlord 
adduced evidence of jama wasil baki papers 
more than 70 years old, and the lower 
Appellate Court, upon a consideration of 
these ` papers with the other evidence, 
has held ‘that they have the effect of 
‘rebutting the said presumption raised by 
the proof of uniform payment of rent for 
20 years. 

itis contended that these papers were 
not admissiblé'as independent evidence and 
that in any case under section 34 of the 
Act they conld not be relied upon as 
imposing a liability to enhancement upon 
the rent paid by the defendants. In the 
first place the papers are more than 70 years 
old and their genuineness can be presumed 
under section 90 of the Evidence Act and 
in the second place, they cover a very 
long period and the lower Court was ‘within 
its rights in believing them to be gennine, 
The case relied upon by the lower Appellate 
Court, Dukha Mandal v. Grant (2), 
is in point and we think that it is nat 
right to say that these papers have the 
effect of imposing any liability upon the 
tenants. Their effect is tõ rebut the pre- 
‘sumption under section 50 of the Bengal 
Tenancy Act by showing that previous io 
the 20 years for which uniform payment 
-of rent has been shown, there was realisa- 
tion of different rates of rent. The liability 
to enhancement is imposed not by these 
papers but by the law which, in the absence 
of the presumption under section 50 
or upon rebuttal of that presumption, 
imposes a liability to enhancement upon 
tenants, 


In this view of the case, we think there 
is no substance in this appeal. We dismiss 
it with costs. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPRaLS Nos. 98 or 1913 AND 
19 or 1915. 
MEMORANDUM OF UBJEOTIONS IN THE SAID 
ORIGINAL SIDE APPEALS Nos. 98 
or 1913 AND 1t or 1915, 
October 14, 19 5, 
Present:—Mr Justice Sadasiva Aiyar an^ 
Mr. Justice Napier, 
In O. S. No. Yb of 1918 
NALAM ViSWANATHAM- Pram FE— 
APPELLANT 
VETSUS 
Tur OFFICIAL ASSIGNEE or MADRAS 
Derenvant—Rexpon ENT, 
In O. S. No. 19 or 915 
Tue OFFICIAL ASSIGNEE or MADRAS 
—PLAINTIKF APPELLANT , 
versus E 
CHIKKA PADMAVATHI AMMAL— 


DrrgNDANT— Ruspoxpent 

Presidency Towns Insolvency Act 
ss. 46, 66—Fraudulent preference— Intention of 
insolveni— Naturül and probable consequence of 
payment "Oreditor," meaning of— Payment. made “in 
ordinary course of business,” whether can be Preferential 
— Accommodation acceptor, liability of 

It isthe duty of a Court to find out whether 
the intention to give preference to any one of the 
creditors was the substantial or dominant intention 
acting on an insolvent’s mind when he made a 
payment. [p. 798, col, 2.] 

When the natural and probable consequence of 
a payment is the preference of a particular creditor 
among numerous creditors, and when the policy of 
the Presidency Towns Insolvency Act ig that 
the debtor's assets should be equally distributed 
among all creditors as much as Possible, the 
payment by an insolvent debtor which has the 
natural effect of preferring a creditor must be 
deemed to have been made with the view and 
intention to prefer that creditor, whatever other 
views the insolvent may also have had -in making 
that payment and whether those other views were 
more dominant or less dominant, more substantial 
or less substantial, than the view to give a preference 
If there was legal ünress in consequence of which 
that payment was made, then tho view to prefer 
may be negatived. But & payment made to prefer 
a creditor, even though made in the ordinary course 
of business, is a preferential payment within the 
meaning of the Act. [p. 758, col, 2; P. 799, col. 1.] 

Brooke, Ew parte, Hassal, In ve, (1874) 9 ) ; 
34L. J Bk.49; 30 D. T. 103; 22 n R aoa. lee 

In order to avoid a transaction ag a fratdulént 
preference it is essential that the relation of debtor 
and creditor should exist between the parties t 
the transaction. [p. 799, col, 1.] E 


The terms "creditor" and 
existing obligation to be Performed | 
towards the other, The person who on fhe 
of certain contingencies, 
happen, will become entitled to enforce an 


(IIL of 1909), 
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then created against another person, cannot be 
called a creditor. [p. 799, col. 1 & 2.] 

A surety or an accommodation acceptor is a 
contingent creditor entitled to prove under section 
46.(1; of the Presidency Towns Insolvency Act, but 
he is not a creditor who can be fraudulently preferred 
under section 56. [f 800, co’. 1.] 

Paine, In re, Read, Ex parte, (1897) 1 Q. B. 122; C6 
L. J. Q. B. 7!; 75 L. T. 816; 3 Manson 303; 45 W. R. 
190; Blackpool Motor Car Company, Ltd, In ve, Hamil- 
ton v. Blackpool Motor Car Company, Lid., (1901) 1 
Ch. D. 77; 49 W. R. 124; 8 Manson 198; 70 L. J. Ch. 
61, dissented from. 

Mills, In re, Official Receiver, Ec parte, 5 Morrell 
55; 58 L. T. 871, followed. 

One N. drew 8 hwndis upon V. on the 12th 
January 1911 for Rs. 8,000 payable on the lith and 
2zth March 1911. F. accepted these undis 
to accommodate the drawer and the undis were 
discounted in the Bank of Madras. In order to 
put V. in possession of funds to meet his 
liabilities “as acceptor, N. drew 16 hundis for 
Rs. 21,632 in favour of V. between the 11th and 13th 
March and another in favour of his daughter P. for 
Rs. 5,000 on the 11th March. On the ?0th of March 
N. was adjudicated an insolvent and the Official 
Assignee sued for a declaration that N. was 
guilty of frandulent preferences in drawing these 
hundis und for directing the said V. to pay to the 
Official Assignee the sum of Rs. 10,900 realised on 
foot of 7 of the 16 hundis or in the alternative that 
V. should be directed to pay Rs. 5,500 and P., the 
insolvent’s daughter, be directed to pay the balance: 

Held, (1) that there was a fraudulent preference 
of P. by the insolvent within the meaning of section 
86 (a; of the Presidency Towns Insolvency Act, 
and she ought to be directed to repay the sum paid 
to her; [p. 797, col. 2.] 

(2) that inasmuch as V. paid Rs. 5,500 into 
the Bank of Madras out of the monies realised by 
him in order to discharge himself of.his liability to 
the Bank as acceptor, this sum could: noi be said 
to have been paid by N. to Y. as if 
he was Ns creditor, but in order to put 
V, in funds to discharge the liability undertaken 
for the benefit of N. and in orderto prevent the 
contingency of V. becoming in future the ‘creditor 
of N. and, therefore, no question of fraudulent 
preference arose in this case. [p. 800, cols. 1 & 2.] 


Appeals from the judgment and order of 
the Hon’ble Mr. Justice Bakewell, dated the 
30th September 1913, in the Insolvency 


Jurisdiction of this Court in Insolvency Peti- 
tion No. 88 of 1911. 


Messrs. T. Ramachandra Rao. and A. N. 
Silarama Sastri, for the Appellant in O. 8. 
No. 98 of 1913. 


Messrs. Branson and Branson, for, the Re- 
spondent in O. S. No. 98 of 1913 and for the 
Appellant in O. S. No. 19 of 1915. 


JUDGMENT. - 
Sapastva Arvan, J.— These three cases have 


arisen oat of the same order passed by Mr. 
Justice Bakewell on a notice of motion taken 
out by the Official Assignee in the matter of 
the insolvency of Nalam Venkataratnam, 
who was adjudicated asan insolvent on the 
30th March 1911. The noticeof motion was 
taken out on the 21st April, 1911. 
The prayers of the motion were for 
a declaration that the insolyent was guilty 
of fraudulent preferences. in drawing 
16 hundis for Rs. 21,682 in favour of 
Nalam Viswanatham Chetty between the 
the 10th and 13th March 1911 and a hundi 
in favour of Chikka Padmavathi for Rs. 5,000 
on the 11th March 1911 and for directing the 
said Nalam Viswanatham to pay to the Official 
Assignee Rs. 10,500 realised on foot of 7 of 
the 16 hundis or inthe alternative that he 
should be directed to pay Rs. 5,590, and 
Chikka Padamavathi shculd be directed to pay 
the remaining Rs. 5,000. Nalam Viswanatham 
and Chikka Padmavathi were the two re- 
spondents in this notice of motion. Padma- 
vathi did not appear to contest the motion 
before Mr. Justice Bakewell,nor did she 
appear in the Appeal No. 19 of 1915 preferred 
by’ the Official Assignee against’ Mr. Justice 
Bakewell’s order which omitted to fix her 
with any liability. 

After full arguments, I think that the 
following facts are proved by the evidence in 
the case. Those facts are (a) “The insolvent 
had arunning account with Viswanatham; 
they were in the habit of accommodating one 
another by accepting bills and the insolvent 
used to draw on his mofusstl constituents in 
favour of Viswanatham in order to repay the 
sums due to the latter.” 


(b) On the 12th January “J911, the 
insolvent had drawn 8 hundis upon 
Viswanatham for Rs. 8,000 payable on the 
13th and 25th March 1911. Viswanatham 
accepted these hundis for the accommodation 
of the insolvent, that is, though he had no 
monies of the insolvent in his hands, the 
hundis were discounted at the Bank of 
Madras. The insolvent was bound in the 
usual course of business to put Viswanatham 
in funds before the 13th and 25th March 
1911 to meet Viswanatham’s liabilities as 
acceptor to the Bank of Madras. It was 
partly with this view that the l6 hundis 
were sent between the 10th and 13th March 
by the insolvent to Viswanatham. 
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(c) Out of tbe Rs. 10,500 collected by 
Viswanatham, he paid Rs. 5,503 into the 
Bank of Madras so as to discharge himself 
of his liability to the Rank of Madras 
as an acceptor of the insolvent’s hundis. 

(d) The insolvent owed Chikka Padma- 
vathi, his daughter, Rs. 5,009. Padmavathi 
and Nalam Viswanatham were relations. 
Badmavathi asked Viswanatham (on whom 
the insolvent drew an atsight hundi for 
Rs. 5,00) in Padmavathi’s favour) to hold 
the Rs. 5,090 as her banker, Padmavathi 
herself endorsing the kundi in advance and 
sending it to Viswanatham. Nalam Viswana- 
tham as soon as he received the hundi from 
Padmavathi debited himself with the 
Rs. 5,000 as received from Padmavathi and 
credited her with the Rs. 5,000. He after- 
wards on her requisition sent Rs. 4,500 and 
. still had Rs. 500 left withhim as her banker 
when this motion was taken out. 

On these facts, the learned Judge held 
(1) that the payment of Rs. 5,500 to the 
Bank of Madras was nota fraudulent pre- 
ference of Viswanatham. 

(2) That the hund? drawn on Viswanatham 
by the insolvent in favour of the insolvent’s 
daughter, who is not shown to have pressed 
for payment of her debt, was an undue 
preference. 


(3) Thatas Viswanatham had not aotual- 


ly; aesepted the hundi drawn on him by 
the insolvent in favour of Chikka Padma- 
vathi, so as to make himself liable thereon to 
her, that kundi can only be treated as an 
authority by the insolvent to Viswanatham 
to pay the Rs. 5,000 to his daughter and that 
authority having been revoked by the insol- 
veney, Viswanatham’s payment of Rs. 43550 
afterwards to Chikka Padmavathi was 
unauthorised and cannot bind the Official 
Assignee. 


On the above conclusions the learned 
Judge directed Viswanatham to pay Rs. 5,000 
to the Official Assignee with interest from 
30th March 1911 and costs. 


As already stated, the whole case is again 
before us in appeal, through the two regular 
appeals and the memorandum of objections 
filed against the order of the learned Judge. 


T shall first dispose of Chikka Padmavathi's 
affair. The learned Judge has not referred to 
the letter Exhibit 14, written by Padmavathi 


to Viswanatham on the 13th March 1911. 
Itis as follows: — I have now enclosed 
herein one sight hundi for Rs. 5,000 drawn 
on llth March 1911 on you by Nalam 
Venkataratnam (that is, the insolvent) 
to my order. Please receivé it and credit 
to my account Rs. 5,000 as per aforesaid 
hundi, etc." It is in accordance with this 
letter that Viswanatham debited himself in 
his own accounts with Rs. 5,000 and credited 
Padmavathi with Rs. 5,000 as soon as he 
got Rs. 10,500 by the cashing of some of 
the hundis. It seems to me that, after 
he had so accepted the position of her 
debtor in accordance with her request, it 
cannot be said that she did not actually 
become his creditor or customer or that 
the insolvent had a right to revoke the 
authority to pay money to  Padmavathi. 
There was no doubt a fraudulent preference 
of Padmavathi by the insolvent and 
Padmavathi could and ought to be directed 
io repay the sum of Rs. 5,000 to the 
Official Assignee. As Rs. 500 of her money 
is still with Nalam Viswanatham, he can 
and ought to be directed to repay Rs. 5,0 
and Padmavathi should pay the remaining 
Rs. 4,500. But I do not think that Nalam 
Viswanatham is bound to repay the whole 
Rs. 5,000 for which, in accordance with the 
insolvent's and Padmavathi’s request, he 
made himself liable to Padmavathi who 
gave up her claim against her father, 
treating the hundi drawn on Viswanatham 
as full satisfaction of that claim. Nalam 
Viswanatham as soon as he received the 
hundi, Exhibit V, endorsed upon it “credited 
and debited," Padmavathi having already 
endorsed it over to him, treating his 
acceptance as certain and asking him to 
credit the money in her favour. When 
Viswanatham, on receiving the hundi so 
endorsed by Padmavathi, kept it with him 
without sending it back to her as dishonour. 
ed and debited himself in his accounts as 
her debtor, he became irrevocably liable to 
her as the acceptor of the hundi. 


Coming to the other item of Rs, 5,500, 
the learned Judge has held Viswanatham 
not liable for reasons to be gathered from 
these two sentences in his judgment: “As 
regards the payment to the Bank, the 
insolvent was bound to put Nalam  Viswana- 
tham in furds to meet the former’s liabilities 
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to the Bank and Nalam Viswanatham was 
entitled to appropriate monies of the 
insolvent in his hands towards his 
outstanding accounts. These payments or 
appropriations were then made in the 
ordinary course of business and I do not 
think that any question of undue preference 
arises", lt does not appear quite clear 
from these sentences whether the learned 
Judge intended to hold that, though 
Viswanatham must be deemed to be a 
creditor of the insolventin respect of this 
Rs. 5,500, the insolvent was justified in 
asking him to repay himself out of the 
monies of the insolvent which might come 
to ‘Viswanatham’s hands and as it was in 
the usual qourse of business for Viswanatham 
to so appropriate monies of the insolvent 
towards that kind of debts, it would not 
constitute in law a fraudulent preference. 
T, ‘however, take it that that is what the 
judgment of the learned Judge means. In 
this view, if is assumed that Nalam 
Viswanatham was a creditor of the insolvent 
in respect of the monies which Nalam 
Viswanatham owed to the Bank of Madras 
as accommodation acceptor for the insolvent. 
Taking this assumption as sound for the 
moment, I am not satisfied that it would 
not constitute an undue preference under 
_the Statute by the mere fact that the 
payment to the creditor was made in the 
ordinary course of business. Section 56 of 
the Presidency Towns Insolvency Act 
SAySi— "That every payment made by any 
person unable to pay his debts in favour 
of any creditor, with a wiew of giving 
that creditor a preference over the other 
creditors, shall, if such person is adjudged 
insolvent, on a petition presented within 
three months after the date thereof, be 
deemed fraudulent and void against the 
Official Assignee”. This section follows 
the words in the corresponding section 48 
of the English Bankruptcy Act of 1883. 
Many English eases were quoted before us 


on the question of the meaning of the 
word’ “Viet? used in that Act which 


word, of course, indicates a mental state. 
Most of the learned :udges in the English 
Courts (including the House of Lords) have 
laid it:down for themselves that the 
doctrine of fraudulent preference, which had 
beén elaborated by the Courts before the 


Bankruptey Act of 1863, must still be 
looked to as guide for findiag out whether. 
the insolvent in making a particular 
payment had “the view" to give fraudulent 
preference and as (some of those old cases 
had held that the “view” of the insolvent 
must be the substantial or dominant. view in 
his mind in order to render it a fraudulent 
preference, we must even after the Act 
find out whether the intention to give 
preference was the substantial or dominant 
intention acting on the insolvent’s mini 
when he made the payment. Further, as 
certain old eases had held that it would 
not be the substantial or dominant view to 
prefer, if the debtor had acted in the 
ordinary course of basiness or in fulfillment 
of a prior agreement or was performing 
a special contract and so on, sycha payment . 
in the ordinary course of business, etc., though 
it did prefer a particular oreditor, w was not 
made with a "view" to prefer him. With 
the greatest respect to those decisions, I do 


not feel myself bound by their authority 
and I have to construe the Indian 
Act according to the plain meaning 
of its terms. When the natural and 


probable consequence of a payment isthe 
preference of a particular creditor among, 
numerous creditors, and when the policy of 
the Act is that the debtor’s assets should 
be equally distributed among all creditors, 
a8 much.as possible, the payment by an in- 
solvent debtor which has the natural effect 
of preferring a sreditor must be deemed to 
have been made with the view and intention 
to prefer that creditor, whatever other views 
the insolvent may also have had in making 
that payment and whether those other views 
were more dominant or less dominant, more 
substantial or less substantial than the view 
to give a preference. Of course, if there was 
legal duress [see Brcoke, Fa parte, Hassal, Inre 
(1)] such as the arrest of the person or the 
attachment of the property of the . insolvent 
in consequence of which that payment was 
made, then the view to prefer may be nega- 
tived. Mr. Justice Bakewell seems to have 
followed the English cases, which held that 
a payment made in the ordinary course of 
business though made to prefer a craditor 


(1) (1874) 9 Ch. App. 801; 34 L, J. Bk. 49; 801, 
T. 103; 22 W. R. 395, 
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cannot be held to have been made with a 
view to prefer that creditor within the mean- 
ing of the section of the Insolvency Act. 
Excepting the case of the payments made 
under legal duress, I. am not prepared to 
whittle away the plain beneficial policy of 
the Bankraptcy Act by  metaphysieally 
weighing the different problematical motives 
and intentions in the mind of the insolvent 
and finding out whether the view to prefer 
was the most dominant or substantial among 
those motives and intentions. Unless the in- 
solvent gives evidence about his motives and 
his evidence i believed as to his dominant 
motive, the task is a hopeless one to find out 
his dominant motive As Mr. Justice Beaman 
says in Sethna v. Kalliangi Sangjibhai (2): 

Tt must always be an extremely difficult ques- 
tion in such cases to decide what was the 
dominant determinant in the insolvent’s 
mind,” The learned Judge then refers to "the 
too ready inclination to accept any pressure, 
even the most honest pressure, as suffi- 
cient to warrant the conclusion that the 
payment was not voluntary” and finally refers 
to later cases, showing that “the earlier 
doctrine is no longer good law as it certainly 
never was good psychology.” 


Having thus expressed my respectfully dis- 
sent. from the learned Judge on the question 
of law on the strength of which he seems to 
have decided in favour of the appellant Vis- 
wanatham in the matter of Rs. 5,500, I think 
that the conclusion itself of the learned Judge, 
that Viswanatham cannot be made to repay 
that Rs. 5,500 to the Official Assignee, is 
correct.’ My reason is that the payment 
to Viswanatham cannot be -treated as 
a payment to a creditor. As said in 
Halsbury’s Laws of England, Volume 2, 
page 281, “In order to avoid a transaction 
asa fraudulent preference it is essential 
that the relation of debtor and creditor 
shculd exist between the parties to the 
transaction. The person for whose benefit 
the act...... is done must be a creditor of 
the person doing the act.” Section 56 
of the Presidency Towns Insolvency 
Act says that the payment should be in 
favour of a creditor. The word “creditor” is 
not definéd by the Act. I take it that the 
' word “creditor” means one that can compel 


(2) 19 Ind. Cas. 57 at p. 59; 15 Bom. L. R. 113. | 


the performance of an obligation by another 
person who is called the “debtor,” the per-. 
son lying under the obligation. In Whar- 
ton’s Law Lexicon, “creditor” is said to be 
correlative to "debtor," and “debtor” is de- 
fined as "he that owes somethiug to another", 

The obligation to pay money must, if seems 
to me, be existing in order to make a man 
a debtor though the time for the discharge 
of the obligation may be in the future. The 


person, who onthe happening of certain 
contingencies, which may or may not 
happen, will become entitled to enforce 


an obligation then created against another 
person, cannot, in my opinion, be called a 
creditor. Creditor must,as I said before, 
be one to whom money or the equivalent of 


money is legally due, though it may 
become payable in future. The cases 
of Paine, In re, Read, Ex parte 8) and 


Blackpool Motor Car Company Ltd. Im re, Hanil- 
ton v. Blackpool Motor Car Company Lid. (4) 
were quoted to us forthe proposition that 
a person who, though no money is due to him 
as an existing obligation, would have a right 
to prove in bankruptcy was a creditor of the 
bankrupt in the “sense? in which it is used 
in the section relating tofraudulent preference, 
Vaughan Williams, J., in the case of Paine, 
In re Read, Ex parte (3) says: “The Act 
contains no definition of the word 
creditor’ and, therefore, to arrive at the 
meaning I must look at the history of 
the section". And then on a consideration of 
that history, the learned Judge arrives 
at the conclusion that a person, who though 
not a creditor is in essence or by construc» 
tion a creditor or might become a creditor (or 
a prospective creditor) under certain contin- 
gencies wasalsoincludedinthe meaning of the 
word “creditor” in the section of the English 
Bankruptcy Act corresponding to section 56 
of our Act. With the greatest respect to 
the learned Judges who were responsible 
for those two English decisions, (each 
of them deciding singly), I am not pre- 
pared to follow them, especially ag 
the Court of Appeal in the case reported 
as Mills, In re, Oficial Receiver, Ha parte 


(5) clearly held that a person who was 

(8: (1897) 1 Q. B. 122; 66 L.J. Q. B. 715 75 LT 
316; 3 Manson 309; 45 W. R. 190. 

(4) (1901) 1 Ch. D. 77; 49 W. R 124; 8 Manson 193; 
70 L. J. Ch. 61. 

(5) 5 Morrell 55; 58 L, T. 871. 
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only a surety for the insolvent (and to whom, 
therefore, the insolvent was undera legal 
obligation to see that he is not pursued by 
the creditor for the money borrowed by the 
insolvent) was not a creditor within the 
section relating “to fraudulent preference. No 
doubtsection 46, clause (3), says that “Alldebts 
and liabilities, present or future, certain or 
contingent, to which the debtor is subject,...or 
to which he may become subject, before 
his discharge, shall be deemed to be debts 
provable in insolvency.” And clause (4) 
says: “An estimate shall be made by the 
Official Assignee of the value of any debt 
or liability provable as aforesaid which, 
by reason of its being subject to any contin- 
gency or contingencies,...does not bear a 
certain,value.” A surety or an accommoda- 
tion acceptor is no doubt a contingent 
creditor who is entitled to prove under 
section 46 (1). The question is whether he 
isa creditor who can be fraudulently pre- 
ferred under section 56. As Ll said, very 
eminent English Judges have differed on 
this point when construing correspond - 
ing sections of the English Acts. Lord 
Esher, M. R.,says in Mills, Inve Official Re- 
ceiver Ex parte (5): “Now Greenwood” (the 
surety) "is nota creditor at all. The case is 
therefore, not within the words .cf the section." 
Fry, L. J., says: The Statute appears to me 
to be very plain. It avoids a payment to a 
creditor witha view to give such a cre- 
ditor a preference. Greenwood was a 
surety and not a creditor at all" I am 
inclined to agree with the opinion in 
Mills, In ve Oficial Receiver Ege parte 
(5). Viswanatham as an accommodation 
acceptor for the insolvent was not, there- 
fore, a creditor ‘cf the insolvent though he 
was a debtor of the Bank and the sum of 
money, Rs. 5,500, belonging to the insolvent 
cannot be said to have been paid by the 
insolvent to Viswanatham asif he was the 
insolvent's creditor, but in order to put 
Viswanatham in funds to discharge Viswa- 
natham’s own liability to the Bank under- 
taken by him for the benefit of the insolvent 
and fn “order to prevent the contingency of 
Viswanatham becoming in future the creditor of 
the insolvent by being obliged to pay that 
Rs. 5,500 to the Bank out of Viswanatham’s 
own moneys. I regret that I am unable 
io agree with Beaman, J., [Seihna v. 
Kallianji Sangjibhai (2)] that it is 


such a “self-evident " proposition that a 
surety or an accommodation acceptor is a 
“creditor”, the learned Judge quoting Paine, 
In re, Read, Ex parte (3) in his favour as an 
unnecessary authority while ignoring 
Mills, fn ve Oficial Receiver Ex parte 
(5). I, therefore, hold that no question of 
fraudulent preference arises in this case. 

In the result, I would modify the order 
of the learned Judge by confining Viswa- 
natham’s liability to repayment of the 
Ra. 500 and interest from 30th March 1911, 
with the like interest. 

The memorandum of objections filed by 
the Official Assignee will be dismissed with 
costs. Padmavathi will pay the costs of the 
Official Assignee in Appeal No.'19 of 1915. 
Viswanatham will get his costs of Appeal 
No. 93 of 1913 from the estate. The Official 
Assignee will also be entitled to recover all 
his ccsts from the estate. ° 

Napier, J.—I agree. I have no doubt that 
the term “creditor” means a creditor prior to 
the payment, and that we have not to look 
to any financial transaction or any financial 
position arising out of the payment or 
subsequent toit. I am quite clear that 
Nalam Viswanatham was not a sreditor in 
respect of those accommodation bills. It is 
not suggested that there is anything in 
the Negotiable Instruments Act which 
makes hima creditor and, with the greatest, 
deference to the high authority in Paine, In re, 
Read, Ea parte (3), I cannot give the word 
the extended construction suggested there, I 
am fortified in my opinion by the clearly 
expressed language of the Court of Appeal 
in Mills, In ve Official Receiver Eg parte 
(5), I agree with my learned brother also 
that the words “with a view of giving 
that creditor a preference” have received, 
in some cases, in England a construction so 
narrow as to defeat the object of the 
section, and Jam not prepared to accept the 
view that if the payment was made in the 
ordinary course of business it could not be 
a statutory fraud. There is, however, no 
necessity to discuss this question as I have 
held that Viswanatham was nota creditor, 
but I wish to guard myself against being 
supposed to agree with what appears to 
be the view of the learned Trial Judge on 
this point. 

Order modified; 
Memo, of objections dismissed, 
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CALCUTTA HIGH COURT. 
PRELININARY OBJECTION IN ORIGINAL CIVIL, 
Sut No. 484 or 1914. 

March 17, 1915. 
Present:—Mr. Justice Greaves. 

ALI HAFFIZ AND oTHERS—PLAINTIFFS 
versus 
ABDUR RAHMAN AND ANOTRER— 


DEFENDANTS. 
Civil Procedure Code (Act V of 1908), s. 92, 0. J, 
r. 8—M utwalli, svit for removal of—Alience, if proper 
party— Procedure. 


Ina suit under section 92, Civil Procedure Code, 


for the removal ofa mutwalli on the ground that 
he has committed a breach of trust by alienating n 
part! 'of the trust property, the alienee may be made 
a party, and if the Court decides against him, he may be 
declared in that suit to be a trüstee of the trust 
property and directed to convey the property. 
Compania "Sqwsimena De Carnes Congeladas v. 
ird Brothers d Co. Lid., (1910) 2 K. B. 364; "9 
. 9. K. B. 1094; 1(3 L. T. 332, followed. 


` Obiter But against such an alienee no relief by 
way of a decree in cjectmient can be given. 

‘Budh Singh Dudhuria v. Niradbaran Roy, 2 C. L. J. 
431 at p.434; Budree Das Mukim v. Chooni Lal Johurry, 
88 C. 789 at p. 505; 10 C. W. N. 581, referred. to. 


| Mr. S. A. Ashgar (with him Mr. P. N. 
Chatterjee), for the Plaintiffs. 

Mr. 5. R. Das (with him Messrs. A. fail 
and Z. R. Zahid Suhrawardy), for Defendant 
No. 2. 


: JUDGMENT.—In this sunit the plaintiffs 
claim to remove defendant No. | from the 
anutwalliship, ' on the ground that he has 
committed a breach of trust by alienating 
apart of the trust property to defendant 
No.2, whoisalleged to have taken the property 
with ‘the knowledge that i$ was trust property. 
Defendant No. 2 alleges that the , Property 
alienated i IS not trust property and ‘that in 
‘any case he had no knowledge of any 
trust. A preliminary objection was taken on 
behalf of defendant No. 2 that he is hot a 
necessary party and that he cannot be joined i in 
the suit, which i is one under section 92 of the 
Givil. Procedure Code. In support of this 
objection two caseg are relied on, namely, 
Budh Singh Dudhuria v. Niradbaran Roy. Q) 
and Budzee Das Mukim v. Chooni Lal Johurry 
(2). With regard to both cases I am quite in 
agreement with them in so far as they decide 
that relief such as is asked here against 
defendant No. 2, dnes not come within the 


(1) 2 C. L. J. 431 at p. 434. 
(2) 33 0. 789 at p. 805; 10 C. W. N. 581. 
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purview of section 539 of the Civil Procedure 
Code, Act XIV of 1882, which is now 
represented by section 92 of the present Civil 
Procedure Code, but I see no reason why, 
having regard to the provisions of Order I, 
rule 3, of the present Civil Procedure "Code 
defendant No. 2 should not be made a party 
io the suit and, if my decision is against him, 
I see no reason why he should not in this suit 
be declared to be a ‘trustee of the trust pro- 
perty and be directed to convey the property. 
I should add that Iam fortified in the view 
that I have expressed by a consideration of 
the provisions of Order XVI, rule 4 of the 
English Procedure Rules: see Compania Sansi- 
nena De Carnes Congelodas v. Houlder Brothers 
§ Co Ltd. (3), andthe notes in the Bnglish 
Annual !'ractice for 1915 at page 221. Order 
T; rule 8, of the Civil Procedure Code is very 
simile i in terms, in factalmost identical with 
Order XVI, rule 4, of the English Procedure 
Rules and is probably founded thereon and 
consequently the opinions expressed in Order 
XVI, rule 4, by the English Judges may well 
ke considered i in construing the provisions of 
Order I, rule 3. I accordingly overrule the 
preliminary objection. 
Objection disallowed. 


(8) (1910) 2 K. B. 354; 79 L. J. K. B. 1094 108 L. 
T. 833, : 


COURT OF THE BOARD OF REVENUE, 


UNITED PROVINCES. 
- RzvENvuE Petition No. 21 or 1913-14 or 
ALLAHABAD DISTRICT. 
November 22, 1914, 
Present:—Mr. Tweedy, S. M, and 
Mr. Holms, J. M. 
BHAIRON RAM— PLAINTIF] — 
APPELLANT 
versus 
Musammat SIDHANNA— DEFENDAN t= 
RESPONDENT. 
- Agra Tenancy Act (IE of 1901), s. 22— Widow—Re- 
mar iage—Right 4 in holding, if subsists—Hindu Widows’ 
Remarriage Act (XV of 1866), s. 2, applicability of. 

A widow succeeding her husband under section 22 
of the Agra Tenancy Act, 1901, has only an interest in 
the occupancy holding till her remarriage and section 
2of Act XV of 1856 does not apply to the inter- 
pretation of this section. [p. 802, col. 1.] 
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, Secand , appeal from the order.of the Com. 
missioner of Allahabad Division, dated the 
23rd; March. 1914,. reversing that, of the 
Assistant , Collector, Allahabad District, in 
a case, of.ejecbment -under section 58 . of 
Act II of 1901,. , 0... - 
< JL JUDGMENT . .. 
Houms,, J..M.—(November 17, 1914.)—The 
Commissioner has omitted to notice that the 
order of the Board of 18th November 1909 
on Petition No. 3 of 1908-09 referred to.a 
case-in which the widow succeeded to an occur 
paney holding under the provision of section 9 
of the former Rent Act, XII of 1881.. The 
provision of that section was general, that the 
right should devolve as if it -were land. Mr. 
Portex, the: Member of the Board, referred 
to several decisions of the Allahabad High 
Court to the effect that section 2 of the 
Remarriage of the Hindu Widows Act XV of 
1856, did not apply to castes in which re- 
marriage of Hindu widows was lawful befere 
that Act was passed. 1 haye- looked up the 
main authority, Harsaran Das v. Nandi (1), 
and the. reason for this interpretation 
was due to the preamble of the Act by 
which séction 2 was interpreted. In .the 
present ease, however, the widow succeeded 
under the provisions of section 22 
of the present Tenancy Act of 1901, and 
there is a definite condition that the widow 
kas only an interest in the occupancy hold- 
ing till her remarriage. The special reasons 
which led the High Court to limit the 
application of section 2 of the Act of 1856 
have no application to the interpretation of 
this section and I cannot apply the Board’s 
ruling of 1909 to the present case. $ 
I would set aside the orderof the Com- 
missioner and restore that of the Assistant 
Collector, respondent paying costs throughout. 


TwEEDY, S. M.—I concur. 
Appeal allowed. 


(1) 11 A. 380; A. W. N. (1889) 77. 


MADRAS HIGH COURT. 
Seconp Civic APPrAL No. 98 or 1913. 
. December 7, 1914. , 
Present:—Mr. Justice Spencer and Mr. Justice 
. ‘Seshagiri Aiyar. 
GOTTUKKULA SURAPA RAJU— 
PLAINTIFF— APPELLANT 
versus 


GOTTUMKKULA VENKAYYA AND 
ANOTHER — DEFENDANTS— RESPONDENTS. 
Hindu Law—Alienation, suit to set aside—Minors—- 
Limitation, running _ of—Alienution by managing 
member and mother as guardian of minor for 
necessity; validity of —Interests of minor—Court, duty of. 

In a suit to set aside an alienation by the guard. 
jan of, minor brothers in a joint Hindu family 
limitation begins to run from tho date of the elder 
brother attaining majority. Tp. 803, col. 1.] . 

Where an alienation is made by an elder brother 
after attaining majority and by the mother as 
iguardien-of the minor and the sale is found to be 
for a bona fide family purpose, the transaction is 
valid even though the motifer is unnecessarily 
joined in the deed. [p. 803, cols. I & 2.) 


Seshagiri Aiyar, J.—The decision of the Privy 
Council in Hate Din v. Ahmad Ali, 13 Ind. Cas. 976; 
(1912) M, W. N. 188;.84 A. 213 (P. CO); 16 0. W.N. 
338; 11 M. L. T. 145; 0 A. L. J. 215; 15 0. L. J. 270; 14 
Bom. L. B. 192; 15 O. C. 49; 23 M. D. 4. 6; 89 T. A. 49, 
is only authority for the position that a minor is nob 
bound by acts done by persóns who presume to aot on 
his behalf without any powertodo so. But when the 
alienation is made by a person who is competent “to 
represent the minor, the sale cannot be vitiated 


because somebody else who has no right to do so 


has joined in the execution. [p. 803, col. 2.] 

Where an executant covenants to convey all the 
“interest of which he is then possessed, the fact that 
the various capacities in which that interest vests 
in him are not specifically referred to in the con- 
voyance, will not affect the right of the purchaser, 
[p. 808, col. 2.] y 

: Therefore, where a brother was competent to sell 
family property fòr justifiable purposes, the non- 
mention of the fact that he executed the conveyance 
as a managing member will not render" the deed 
.any the less effective. [p. 803, col. 2) 

What the Courts have to look to in such trans- 
actions is that the interests of the minor have been 


: properly represented. . If that requirement is satisfied 


Courts will be, slow to set aside an alienation, This 
rule is subject to the exception that it is not open 
to every one to intermeddle with the estate ‘of the 
minor on the ground that he is acting for the minor’s 


benefit. [p 804, col. 1.1 

Second appeals against thé decrees of the 
District Court of Godavari at Rajamundry, 
in Appeal Suits Nos. 193 and 75 of 1911, 
preferred against those of the Court 
of the District Munsif, Amalapuram, in 
Original Suits Nos. 167 and 163 of 1910, 


Mr, Ramesam, for the Appellant, 
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Mr. Narasimha Raos “for the Respondents, 
HL JUDGMENT.: 

SrExNcER, J.—In respect’ of tho alinggi 
of the plaintiff's mother as. guardian of her 
minbr-sons with which Second Appeal No. 99 
of 1918 is concerned and the alienation by 
the same’ individual 'as- guardian" of- her 
minor sons under- Éxhibit II in Second 
Appeal No. 98 of 1913, we find that the matter 
is governed by the Full Bench decision ün 
Doraisami v. Nondistmi Saluvan (1), which 
decidedithatiMimitation begins to run from the 
date, of the elder brother attaining majority. 
. ` With regard to the other alienation 

under Exhibit -I effected by the elder 
brother after attaining majority and by 
the mother as guardian of the minor 
plaintiff, I have had the advantage of 
perusing the judgment which my learned 
brother - has  wfitten and I agreé with 
him.in thinking that the sale by the 
manager of the ‘undivided family which 
has been found to be for a bona fide 
family purpose was binding on the family 
and that the mere fact of the plaintiff's 
mother joining in the deed, though unneces: 
sary, did not detract Bom the- validity of 
the transaction. ‘No question of limitation 
arises in- the case. Under these circum- 
stances: both the appeals fail and are dis- 
missed with costs. 


“SESHAGIRI Arran. J.—The sale-deed in ques- 
tion was exesuted by the brother of the plaint- 
iff, who, was then of age and the manager of 
the joint family, and by plaintiff’s mother 
as his guardian.. The Courts below have 
found that the sale was effected to enable 
the brother to meet the necessary expenses 
of the family. The finding is not disputed 
ih second appeal. Therefore, if the, brother 
alone had executed the document, there 
can be no question that the alienation will 
be binding on the plaintiff. Mr. Ramesam 


argues that as the mother has .joined in - 


the execution -of the deed as guardian of 
the plaintiff, the sale is a nullity and that 
plaintiff is entitled to recover his share of 
the property. "Very strong authority is re- 
quired for _ppholding , Such .& contention. 
Mr. Ramesam with his usual fairness 
reccgnised the anomaly which the acceptance 
of this * ‘contention ` would.involve; ' :put'stated 


X(1) 21nd: Cas; 416;* ear 1. “405; AENT T, 
401788 M TIS; c 5t. Ae 
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that on the decided cases. his client is 
éntitled to a decree. 

. The decision of the Judicial Committee 
in Mata Din-v.: Ahmad Ali (2) does not 
help the appellant. In that case, certain 
persons who ‘were not entitled to act as 
guardians under the Muhammadan Law 
alienated property belonging to the minor. 
The Privy Council pointed out that the 
de facto guardian although he may assume 
responsibilities “cannot clothe himself with 
legal power -to sell” property. The question 
whether, if the sale was for legal necessity, 
it would bind the minor, was left open. 
This decision is only authority for the ' 
position that. a minor is not bound by 
acts done by persons who presume to act 
on his behalf without any power to do 
so. But when the alienation is made by 
a person who is competent to represent 
the minor, the sale cannot be  vitiated 
because he has asked somebody else who 
has no right'to do soto join with him in 
the execution of ‘the document. It has 
to be remembered that the mother is the 
guardian of the person of her minor son, 
and apparently it was ev abundant? cautela 
that she joined in the sale-deed. It was 
argued that as the brother did not 
purport to act in his-capacity as manager, 
his acts will. not bind the: minor. It was 
pointed out-by the Judicial Committee in 
Bijraj Nopani v. Sreemutíy Pura Sundary Dasee 
(3) that where anexecutant covenants to 
convey all the interest of which he is then 
possessed, the fast that the various 
capacities in which that interest vests in 
him are not specifically referred to in the 
conveyance will not affect the right of 
the purchaser. The principle of this 
decision ‘applies to this case. lt was 
competent to the brother t> sell family 
property for justifiable purposes, and he 
has done so. The  non-mention of the 
fact that he executed the conveyance asa 
managing member will not render the 
deed any the less effective. Mr. Ramesam 


relied upon the decision of the Judicial 

(2) 13 Ind. Cas. 976; (:912) M. W. N. 18% 84 A. 
213 (P. CO); 16 C. W. N. 388; Ll M. L. T. 145; 9 A. L, 
J. 215; 15 C. L. J. 270; 14 Bom. L. R. 192; 15 O. C. 49; 
23 M. L. J. 6; 39 I, A. 49. 

,3) 24 Ind. Cas. 296; 41 I. A. 191 (P. C.); (19:4) 
M. W. N. 679; 27 M. L. J. 93; 1 L. W. 555; 18 C. a 
N. 1313; 16 M. E. T. 338; 12 A. L. J, 1185; 16 Bom. L 
B. 796; 20. C. L. J. 363; 42°C. 56, 
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Committee in Bulwant Singh v. Rockwell 
Clancy (4). In that case the vendor claimed 
an absolute right in the property sold. In 
the suit by his brother, it was found that he 
had only a joint interest with the plaintiff. 
Then the alienee sought to justify the 
alienation to him on the ground that the 
vendor as the manager of the family was 
competent to execute the sale-deed. Ib was 
pointed out that as the brother expressly 
claimed a right in the property to. the 
exclusion of the plaintiff, he cannot be 
said to have represented the plaintiff in 
this transaction. In the present case, the 
brother arrogated no such right to himself, 
Reliance was also placed ón an unreported de- 
cision of this Courtin Second Appeal No. 2475 
of 1012.* All that was decided in that case 
was that the period of limitation was 12years 
under Article 144 and that Article 44 
did not apply. As no question of limitation 
arises in this case, it is not necessary to 
say what the proper Article will be under 
similar circumstances. After all what the 
Courts have to see is that the interests of 
the minor have been properly represented. 
If.that requirement is satisfied, Courts 
will be slow to set aside an alienation. 
This rule is subject to the exception that, 
it is not open to every one to intermeddle 
with the estate of the minor on the 
ground that he is acting for the minor's 
benefit, That would be encouraging 
unauthorised interference with an infant’s 
property. Thepresent case steers clear of 
this difficulty. The brother who is entitled 
to protec: the minor’s rights wasa party 
to the deed. The minor's personal guardian 
also joined in it, althcugh it was not 
necessary for her to do “55; and it has 
been found that the sale was for proper 
and binding purposes. On no principle 
of law or equity can such a transaction 
be set aside. 


Appeals dismissed, 


(4) 14 Ind. Cas. 629; (1912) M. W. N. 462; 84 A. 
296, ld M. T. T. 844; 9 A. L. J 509; 18 C. L. J. 475; 16 
C. W. N. 577; 14 Bom. L. R. 422; 23 M. L. J. 18; 39 T. 
A. 109. + i 





*See 27 Ind Cas. 695— Ed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM Appreciate Decree No. 8502 
or 1913. 

January 12, 1916. 

Present; —Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 

Sheik DOULATUDDIN —PLrAINTIFF — 
APPELLANT 
versus 
DHANIRAM CHHUTIA AND OTHERS— 


DEerFENDANTS—HRESPONDENTS, 

Contract Act (IX of 1872), s. 65—Contract of sale 
— Vendor, lunatic—Purchaser, right of, to refund of 
consideration money paid—Specific Relief Act (I of 
1877), ss. 88, 41, applicability of—Equitable relief. ` 

A person who by payment of consideration money 
entered into an unenforceable contract for the pur- 
chase of property with another who was of unsound 
mind at the timo of the contract, is not entitled to 
a refund of the money paid, either under the 
provisions of section 65 of th» Contract Act or sections 
38 and 41 of the Specific Relief Act or on principles 
of equity. Lp. 805, col. 2.] * 

Mohori Bibee v. Dharmodas Gose, 80 C. 539; '5 
Bom. L. R. 421; 7 C. W. N. 441; 80 I, A. 114 (P. C.), 
distinguished. 

Thurstan v. Nottingham Permanent Benefit Building 
Society, (1902) t Ch. D. 1; 71 L. J. Ch. 883; 60 W. R. 
179; 86 L. T. 35; 18 T. L, R. 185, followed. 


Appeal against the decree of the Dis- 
trict Judge, Assam Valley District, dated 
the 28th July, 1918, reversing that 
of the Munsif, Golaghat, dated the 31st. 
January 1912. 

FACTS of the case appear from the judg- 
ment. 

Babu Probodh Chandra Rat, for the Appel- 
lant.— The defendant took Rs. 2,000 from 
my client and made a contract for the 
sale of the land in suit. The contract 
might not be enforceable, it might be void. 
But there is no reason why he should not 
refund the money which he took from my 
client. He cannot in equity keep the pro- 
perty which he contracted to sell as well 
as the consideration money. He must have 
either the one or the other, but cannct 
have both. He is bound to restore the 
money at any ra!e,—see section 65 of the 
Contract Act and section 41 of the Specific 
Relief Act. Even on equitable grounds, 
my client has got a right to a decree 
for refund of the money which he has 
paid. 


Babu Hemendra Kumar Das, for the Re- 
spondents.—The contract here is not cnly 
yoid but was made with a person who was 
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-not competent to contract at all under the 
provisions of the Contract Act. So no 
restitution ean be claimed by the appel- 
lant: If a lunatic on getting a certain 
sum of money enters into a contract, he 
cannot be compelled to refund the money. 
He might have squandered the money, and 
if he is now compelled: to refund it, his 
estate will suffer. The case of Mohori Bibee 
J-haramodas Ghose (1) supports my conten- 
tion; see also Botddonath Dey v. Ram Kishore 
Dey (2), Doorga Oharan Shaha v. Ram Narain 
Doss (3) and Dattaram v. Vinayak (4). 
Section 41 of the Specific Relief Act can 
:have'no application, beéause my client is 
not seeking a:cancellation of ‘the contract. 
In this case there was no contract at all in 
the eye of the. law. 


. Babu Probodh Ohandra Rai, in reply :— 
“In the case ‘of Mohori Bibee v. Dhavamodas 
(1) the money- -lender knew that he was 
dealing with an infant. Here there is no 
finding’ that my client did know that the 
defendant. was à lunatic. It might be that 
‘there was ro contract under the law, but 
certainly there was an agreement and when 
that agreement could not be enforced, the 
consideration which the other party got for 
the agreement ought to be refunded, so 
that ,the 'parties will be restored to the 
position in whieh they were _ before ihis 
transaction. 


JUDGMENT.—This was E suit by the 
plaintiff for compelling the defendant to 
„execute a valid  sale-deed in respect of 
certain properties, The defendant, it is 
said, on the receipt of the consideration 
money of Rs. 200 executed a sale-deed in 
favour of the plaintiff which was not re- 
gistered by the registering officer on account 
of some defects. Subsequently, it is said, 
the plaintiff asked the defendant to register 
a proper deed but he refused. The suit was, 
therefore, for’ tompelling the defendant to 
give a valid deed ‘of sale or to refund the 
consideration money. The Munsif gave a 
decree. The lower Appellate Court has set 
aside that decree holding that the defendant 


(1) 80 C. 639; 6 Bom. L. R. 421; 7 
80 I.A. 114 (P. C.). 

(2) 10 B. L. R. abd 18 W.R. 166. 

(8) 10 B. L. R. 3270; 18 W. R. 172. 

(4) 28 B. 181; 6 Bom. L. R. 916, 


C. W. N. 441; 
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was, at the time of the contract, of unsound 
mind. It is contended in second appeal 
before us that upon the finding the plaint- 
iff was entitled toa decree for the refund 
of the money paid. Relianca is placed, in 
support of this contention, on section 65 
of the Contract Act which provides that 
when an agreement is discovered to be 
void, any person who has received any 
advantage under such agreement is boand 
to restore it, or to make compensation for 
it, to the person from whom he received 
it. That section has been construed by 
their Lordships of the Judicial Committee 
in the case of Mohori Bibee v. Dharmodas 
Ghose (1) to proceed on the basis of the 
agreement or contract, mentioned * therein, 
having been between parties competent to 
enter thereinto. If that be so, then sec- 
tion 65 has no application bacause upon the 
finding the defendant was of unsound mind 
atthe time of the agreement. Then re- 
liance is placed upon sections 38 and 41 of 
the Specific Relief Act. These sections, we 
think, have also no application because 
there is neither cancellation of any docu- 
ment nor rescission of a contract. These 
statutory provisions, therefora, are of no avail 
to the plaintiff, . 

Then reliance is placed upon equity. 
Equity is also against him because upon the 
finding the defendant was of unsouud mind. 
It has been held :that "a Court of Equity 
cannot say that “it is equitable to compel 
a person to pay any monies in respect ofa 
transaction which as against that person 
the Legislature has declared to be void.” 
See the case of Thurstan v. Nottingham 
Permanent Benefit Building Society (5). 
The plaintiff, therefore, cannot obtain. any 
relief. 

In this view of the case, we dismiss 
the appeal but without costs in this Court. 


Appeal dismissed. 


(5) (1902) 1 Ch. D. 1; 71 L. J. Ch. 88; 50 W. R. 179; 
86 L, T. 35; 18 T. L. R. 135. 
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: PUNJAB CHIEF COURT. , 
Seconp Civin APPEAL No. 634 or 1912. 
February 8, 1916. 
Present:—Mr. Justice Chevis. 

SHER ZAMAN AND oTHERS—DEFENDANTS—, 
APPELLANTS 5 
versus 
KARM BAKHSH AND OTHERS, REPRESENTA- 
mives or GULAB KHAN, DECEASED— 
PLAINTIFFS AND OTHERS — DEFENDANTS— 


RESPONDENTS. 

Custom—Alienation—Awans uf Fattehjang . "Tahsil, 

right of, to bequeath property t» prejudice of rever- 
sioners. 

A sonless Awan proprietor of the Fattehjang 
Tahsil is, not by custom, entitled to bequeath his 
property to the prejudice of his reversioners. p. 
806, col. 2,] 


» 


Second appeal from the>decree of the 
Divisional Judge, Attock Division, 
the 25th January, 1912, reversing that of 
the Munsif, 2nd Class, Hattehjang, dated 
the 16th October 1911, dismissing the 
claim. - ` 


Mr. 
lants. 


Bhagat Govind Das, for the Respond- 
ents. 


JUDGMENT.—Karm Dad, a Bhudal of 
the Fattehjang Tahsil, executed a Will by 
which he left one-half of his p£operty to his 
sister’s sons and the other half-to his widow. 
Karm Dad had no sons. On.his death the 
property was mutated according to the Will. 
Gulab Khan, a collateral in the sixth degree, 
brought a suit for a declaration that the Will 
should not affect his reversionary rights. 
Other  reversioners were impleaded as 
defendants, but some of them at their own 
request were subsequently joined as plaint- 
iffs. The first Court dismissed the .suit 
holding that the Will was. valid. Of the 
plaintiffs Gulab Khan alone appealed to the 
Divisional Judge, who held thatthe Will was 
invalid and gave all the plaintiffs a decree. 
The defendants in whose favour the Will 
stands have preferred a second appeal to 
this Court, but of the plaintiffs only Gulab 
Khan has been made a respondent. It is 
evidently by an oversight that the other 
plaintiffs in whose favour the decree of the 
learned Divisional Judge stands have not 
been made respondents. It is, however, too 


Muhammad Iqbal, for the Appel- 
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-in the 


‘are so. described both 


dated - 


‘assuming tbe: “parties to 
, question still remains whether : Karam jihad 
f had the power to make the Will i in fayour 


‘of the validity’ 


~>. [1916 


ui 


. late to add. them now as. imitation has long 


ago expired; u fh E 
acted 


The first question: for consideratión*is 
whether Bhudals are Awans or . Rajputs. 


_In the first Court: the question of their being 


Rajputs seems not to have been contemplated. 
The, :parties are.described as Bhudal Awans 
inthe revenue papers, and .the. plaintiffs 
described themselves in the same manner 
'plaint. The Divisional Judge, 
however, states that. Bhudals: are Rajpuis, 
and this i& very possibly correct for they 
in the! Customary 
Law of the Rawalpindi Distrietsnd in tHe 


Gazetteer of that District- and: also in 


Ibbetson’s Census Report. Still we see that 
the plaintiffs were content “to pose as Awahs . 
in the first Court and I, doubt whether the 
Divisional Judge was well advised in, taking 
up the question of their being Rajputs. But 
be, Awans; .the 


his .sister’s sons, Coynsel for the appel- 
lants owns that ‘there .-are. no, reported 
cases of alienations by sonless Awans. iof 
ihe Fattebjang Tahsil and, he. also, owns 
that no instances in point relating. Áo that 
Tahsil 1 have been produced in evidence, or 


“cap he. ‘point,to anything in the ‘Customary 


Law of the. Attock District, to. which: tlie 
Fattehjang  Tahsil now belongs,. in. his 
favour. He merely pleads that. Kàram Dad 
being an Awan of the Western’ Punjab 
District the presumption should bé in favour 
of the Will. It may be 
admitted that in many cases ‘it has been 
found that Awans in. the Western part of 
the Punjab have greater powers of alienation 
than ordinary. agriculturists, but ‘at the 
same time the general . custom of the 
Province is against  alieüstion to ihe pre- 

judice of the reversioners, 'and jb is for" “the 

defendants to „prove that the Will js, SAM 


"by custom. "Whatever may be the custom 


amongst Awans of other Tahsils such as 
Taldgang, “Attock and Rawalpindi, I am 
unable to find any proof of a custom 
amorgst Awans of the Fattehjang Tahsil 
whereby a sonless proprietor is entitled, to 
bequeath his property to the prejudice of his 
reversioners. ' Counsel for the appelants 
admits that his clients have never pleaded a 
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right to succeed as sister’s sons- apart -from 
the Will. 


a The appeal fails and is dismissed with 
corts. 


Appeal dismissed. . 


Es 


. CALCUTTA HIGH COURT. 
] Rowe Nisi No. 1081 or 1915. 
YA January 26, 1916. 
i Present:—Mr. Justice Beachcroft and 
Mr. Justice Mullick. : 
; In the matter of Rani JAGDAMBA a 
KUMARI —DRFENDANP—ÀAPPELLANT 
- versus - 

“Raja Sri NIL KANTH NARAYAN SINGH 
; .0 — PLANTI Yr — RESPONDENT., 

Civil Procedure Code (Act V of 1908), O. XLI, v. 
6, surety under—Surety, if can be discharged on 
death of decree-holder—Security—Continuing guarantee 
Contract Act (IX of 1872), s- 180. 

,A surety under Order XLI, rule 6, of the Civil 
"Procedure Code,:1908, must be. taken to have accepted 
“ali natural risks and i is not entitled to be discharged 
‘on the death of the decree-holder for whom he has 
‘stood ‘surety pending appeal." [p. 808, col. 2.] 

J Such; suretyship is not a continuing guarantee 
within the meaning of section 180 of ‘the Contract 
Act. [p. 508, col: 2.] 

No arrangement between a decree-holder and his 
‘surety, entered . into after the execution of the 
security bond can-have»eny effect on ‘the absolute 


undertaking. by the surety to be responsible for 


‘any mesne profits, that might be found due to the 
'judgment-debtor, to the extent of the amount of the 
security on the reversal of the decree. [p. 808, col. 2.] 


Rule “in . the matter of appeal from Origi- 
nal Decree No. 1911. against the decree 
‘ok the Sub-Judge, Hazaribagh, passed in 
Suit No. 122 of 1908, dated the 18th Sep- 
tember 1911. 

` FACTS ' of the case appear bon the 
-judgment. 

“Babu Dwarkanath Ohakrararti (with him 
‘Baba ‘Chandra Sekhar Prasad Singh), for 
-the Petitioner, the Surety.—This Rule was 
‘obtained by my client. The plaintiff brought 
‘a suit for recovery- of possession and obtained 
‘a decree. He applied for possession in 
:éxecution and he’ got possession on my 
client standing surety for -him to the 
extent of one lakh of rupees by hypothecating 
his. own properties. . If the decree of the 
` Court’ below ^ is seb aside in appeal. by: On 
“High” Court and the judgment- debtor.. 


. retire when he chooses. 


, dead: or alive. 


“the . Indian -Contract Aot, 


restored to possession, the profits: which 
have been appropriated by the plaintiff must 
have to be given back to the judgment; 
debtors’ and for these the surety: would 
be liable. The: plaintiff has died and- ‘his 
son has been substituted in his. place. in 
the appeal. My client has not as much 
confidence in the son as he had in, the : 
father. He has a right under the law to 
The security he 
gave was a continuing guarantee, and there 
is no reason why he should not:be allowed 


to retire from the obligation of the security 
bond. ; 


Babu Jogesh Chandra Roy (with him: Babu 
Naresh Ohandra Singh), for the Appéllant, 
Opposite Party.—If the surety is now dis: 
charged and if the appeal preferre d by my 
client’ be ultimately « decided in his ‘favour 
‘so that he is restored to possession, ‘how 
could the mesne profits which have accrued 
during the possession of the Raja be realised 
by my client ? The. petitioner stood surety 
to the extent of one lakh of rupeés and i is 
bound to that extent; whether his’ principal ‘i is 
Decree was allowed to be 
executed and his principal was given posses- 
sion of ‘the property on ihe petitioner’s 
furnishing security to the extent of one 
lakh. Under the security. bond, he is bound 
to make good to the judgment- debtor this 
one lakh of rupees, if;the mesne profits which 
would be due to the -judgment-debtor in 
case the appeal is decreed exceed that 
amount. If the security is now discharged 
the plaintiff, the Raja, must give up 
possession to the judgment-debtor ‘or he 
must furnish another security until the 
appeal is disposed of. Under Order XLI, 
rule 6, Civil Procedure Code, a security bond 
continues in force until the appeal is 
disposed of and there is no clause in the Civil 


“Procedure Code about the discharge of the 


surety before the disposal of the appeal. 
Babu Dwarkanath Okakravarti, in reply:— 
As my client had faith in the Raja, 
so he stood surety. But at present he has 
no trust in the son who has already begun 
works of destruction, so why should he 
remain surety still-?. Under section. 130 of 
LE continuing 
.guarantór ean withdraw at any time he 
"please& from the security. You cannot 
compel.a surety to continue as - such against 


Ets 
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his wishes and make him liable for future 
los. My client is liable forany loss up 
to the present moment, but after he has 
applied to be discharged, his liability ceases. 
The-fundaniental basis of a suretyship is 
mutual trust between the principal ‘and the 
surety and where there is no such trust 

- between the Raja’s son and the petitioner, his 
suretyship is out of the question. 


JUDGMENT. 


Beacucrort, J.—Raja Nil Kanth Narain 
Singh brought a suit against Rant Jagdamba 
Kumari, the widow of the late Raja Sarada 
Narain Singh, for declaration’ of his title 
to and recovery of possession of Gadi Sri- 
rampur, a valuable estate in the District of 
Hazaribagh. He got a decree, against which 
the Rani filed an appeal and applied for stay 
of execution pending the hearing of the 
appeal. This Court made an order on the 
6th February 1912 that execution should 
be allowed to proceed upon the Raja’s 
giving the security to the extent of one 
Iakh of rupees for the payment of any 
mesne profits that might thereafter be found 


due to the Rani. Certain other undertakings: 


were given by the Raja, which are immaterial 
for the purposes of the present Rule. A 
surety was found in the person of Babu 
Harnath Singh, the present petitioner; he 
executed a surety, bond on the 3rd April 
1912 and the Raja was duly put in posses- 
sion of the estate. f 


Raja Nil Kanth Narain Siagh has since 
died and been succeeded by his son Wazir 
Narain: Singh. The present Rule was 
obtained by Harnath Singh, who applies to 
be discharged from his suretyship and asks 
that the properties which he gave as security 
inay be released, 


The ground on which the applieation:is 
made js that though the petitioner had’ confi- 
dence in the capacity and honesty of the late 
Raja he has no such confidence in his son, 
and, therefore, is unwilling to continue to be 
surety for him, 

The” pplication is opposed both by the 
Rani and by Wazir Narain Singh. 

It is conceded on behalf of the petitioner 
that he is -liable under his bond. up to the 
present time, but that he cannot be made 
liable for any future acts,as this is a case 
gf continuing guarantee which may at any 


time be revoked by the surety: section 130 
of the Contract Act. 

It is clear that if effect were to be given 
to this contention it would be necessary to at 
once replace the Rani in possession of the 
estate, unless the present respondent in 
the appeal could furnish other security 
similar to that given by Harnath Singh. 
The course would lead to manifest incon- 
venience in case the appellant succeeded 
in her appeal, which, it is expected, will be 
ready for hearing within a month. If, 
however, the petitioner is entitled to be 
discharged from his suretyship, any incon- 
venience to the parties which might result 
from giving effect to the rights, cannot be 
considered in adjudicating upon them. And I 
do not think the opposite parties need 
to rely on any argument based on con- 
venience. They are on much surer ground 
than that. 

In my opinion section 130 of the Contract 
Act has no application, for there was not a 
‘continuing guarantee within the meaning of 
the section. The consideration was one and 
indivisible, it was the handing over of the 
estate to the Raja. The Court was bound 
under Order ALI, rule 6 to require 
security and it was obviously never the 
intention of the Court that execution having 
been allowed to proceed the appellant 
should at any moment be in danger of 
losing the security. The surety when be 
offered himself must be taken to have 
accepted all natural risks. He cannot: be 
allowed to set up the position that he did not 
anticipate the Raja’s death. 

An attempt was made on behalf of the 
petitioner to show that he only undertook his 
suretyship on condition that the Raja took 
his advice in connection with the manage- 
mentof the estate. There was sucha clause 
in a contract between the Rajaand the peti- 
tioner, dated ihe 25th January 1915, but that 
is long after the execution of the security bond 
and no arrangement between the Raja and 
the petitioner can have any effect on the 
absolute undertaking by the surety to ba 
responsible for any mesne profits, that might 
be found due to the Rani, to the extent of 
one lakh of rupees. : 


I would, therefore, discharge the Rule with 
costs, two gold mohurs, to each of the opposite 
parties. 


Vol. KAKI). 
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MuLLIGK, J.—l agree. There was in this 
ease no continuing guarantee as to future 
‘transactions within the meaning of section 
130 of the Contract Act and the case comes 
within the principle laid down in Dlopd’s v. 
Harper (1). 

Rule discharged. 


(1) (1880) 16 Ch. D. 290; 50L. J. Ch. 140; 48 L. T. 


481; 29 W. R. 452. 


MADRAS HIGH COURT. 

Skcoxp Civin, APPEAL No. 1521 or 1914.. 
September 14, 1915. 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Napier. 

NALLAYA KOUNDAR-—PrAINTIFF— 
APPELLANT 

: versus 
P. N. SADAYA KOUNDAR alias APPAVU 
KOUNDAR-—DEFENDANT— 


RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 38—Landloid. 
and tenant—Grounds for reduction of rent. 

A tenant is not entitled under section 38 of the 
Madras Estates Land Act to a reduction of rent in 
cases where it cannot be shown that the failure to 
supply water has taken place while the rent was es 
high as the present figure. 


Second appeal against the decree of the ` 


District Court of Trichinopoly, in Appeal 
Suit No. 40 of 1913, preferred against that 
of the Deputy Collector, Namakkal, in 
- Summary Suit No. 43 of 1912. : 


Mr. N. S. Hangaswam? Atyangar, for the 
Appellant. . 
. Messrs. S. Ramaswamt Ayar and T. V. 
Muthukrishna Azyar, for the Respondent. 


JUDGMENT.—This is a suit under sec- 
‘tion 38 of the Madras Estates Land Act by 
a tenant for reduction of rent on the ground 
‘that there has been a permanent failure of 
supply of water from the irrigation ‘works 
on which. the land was dependent. The 
plaintiff had been in occupation of various 
plots of these Jands for periods going back as 
-far as 25 years in the case of some plots. 
He bought all these lands in their present 
condition and he has never known them to 
be irrigated by any tank at all. The other 
“evidence in the case shows that the tank has 
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not been known to irrigate these lands, 
:certainly for 40 years back, which probably 
means within living memory. During the 
whole of this period, the rent now sought’ to 
be reduced has been paid without demur. 
There is no evidence that there has been any 
failure of water supply from the tank 
during the period at which the present 
rates of rent were being paid. Whatever 
construction is put upon the section as to 
the period of limitation within which the 
failure of supply must take place from 
-the date of the suit brought, certainly it 
would be an extravagant construction to 
hold that a reduction can‘ be obtained in 
acase where it cannot be shown that the 
failure of the  water-supply has taken 
place while the rent was as high as the 
present figure. We think. the appeal fails 
and whatever remedy the tenant may have 
by other means, he has none under this 
particular section, 

The second appeal is dismissed with costs. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Sgcoxp CIVIL APPEAL No. 2745 or 1914. 
May 10, 1915. 
Present:— Sir Donald Johnstone, Kr., Chief 
Judge. 
GIAN CHAND— PLAINTIF: — 
ÅPPELLANT 
versus 
CHANAN SHAH AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Regulation XVII of 1806, ss. 7, 8—Foreclosure 
—Demand—Technicalities, complying with, proof of. 

In a suit for possession on à mortgage under 
Regulation XVII of 1806 a plaintiff should be given 
full opportunity of showing that he has complied 
with all the technicalities provided under the 
Regulation. [p. 810, col. E] . 


Second appeal from the decree of the Dis- 
trict Judge, Gujranwala, dated the 12th 
August 1914, affirming that of the Murisif, 
First Class, Gujranwala, dated the 29th Octo- 
ber 1912, dismissing the plaintiff's claim. 

Sardar Kharak Singh, for the Appellant. 
^. Mr. Ghulam Rasul, for the Respondents, 


“SIO ." 
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"J ÜDGMENT.- —In tliis case plaintiff sies 
de possession’ as owner of certain land on 
atlie -büsiB'of a umortggge-deed of the 2nd 
March "1894, under7which, on default of 

. payment'of principal and interest within two 
“years, the lands should: be considered sold. 
-The mortgagee’ caused on 18th April 1900 a 
ztigtice to be served*on the mortgagor under 
‘Regulation XVH of 1806. The notice was duly 
served but the ‘mortgagor did-not pay the 
nibo rey The suit was brought'on l5th.May 

. 4912; and it Has been rejected by -both tlie 
zQouris below on’ the! ground that the: plaint- 
-Hf has: nd#suceeeded -inr showing that before 
tissué- of ‘notite "he made a. demand'for his 
-monsyi? No issue was''drawn “on this point; 
idt seems to me thatthe ‘frst Court has 
-eertainlyndt given'-the- plaintiff an *' oppor- 
tunity of-proVing- that demand was made. 
‘The:law udder the . Regulation has been con- 
"sirued  verye-Strictly by this Court, every 

. technicality being insisted upon, and in these 
circumstances it is all the more necessary 
that a plaintiff should be given full opportunity 
of'showing that he has complied with all the 
technicalities. No doubt, defendant in his 
written statement did say that no demand 
had.ever been made, but for some reason the 
Court framed no issue on the subject. This 
must have misled the plaintiff into thinking 
that no evidence was required. Ju these 
circumstankes Tarernand the case under Order 
XLI “rule 725; Civil Procedure Code, in 
order that an endtiry. may be made upon the 
issue? MES 

Did plaintiff before applying for issue of 
notice under the Regulation'make a demand 
upon the mortgagor for the mortgage-money? 

Oase remanded. 


=’: MADRAS HIGH COURT. 
'" Secoxp CIVIL Arrear No. 2153 or 1914. 
December 10, 1915. 
= Peeini-— Mr: Justice: Abdur Rahim and 
53.: Justice Sir William Ayling, Kr. i 
SULUGU SURYANARAYANA NAYAKA- | 
l RAM- PLÄINTIFP-—ÅPPELLANT 
wee OS LTEN o foc persus : f 
GUNDABOLU BUTCHAIAH, NAIDU ÀND 


1"lotstiRS— DEFENDANTS- RESPONDENTS. 
Fraud—Pi audulent transfer—Object of fraud accom- 


.have recovered his 


plished—Trensfer or, whether can recover—Defraudđed, 
party recovering his share, effect of. 
Where a transfer of property is fraudulently sought 


to be effected but tho object of the fraud is not 
“accomplished either: wholly -or partially, [then the 


person in whose hands the property is, is liable to 
give up the property to the transferor who effected 
the fraud, but not otherwise. [p. 812, col. 1.] 

` Taylor v. Bowers, (1876) 1 Q. B. D. 291; 34 L. T. 
938; 46 L. J. Q. B. 39; 24 W. R. 499; Petherpermal 
Chetty v. Muniandy Servai, 35 I. A. 98; 5 A. L. J.-290; 
7 C. L. J. 528; 18 X. L. J. 277; 12 0. W: N. 562; 10 
Bom. L. R. 590; 14 Bur. L. R. 108; 4 M. L. T. 12; 4L 
B. R. 266 (P. C.); 85 O. 551, followed. 

The plaintiff effected a sale of a half share of 
certain lands which included his own share .and that 
of his brother. At the time of partition between the 
plaintiff and his brother the share of the property 
sold was excluded and the plaintiff's brother was 
thus deprived of his share. He, however, recovered 
his share subsequently by asuiton "discovering this ‘fact. 
The plaintiff then brought this suit to recover his 
share from the vendee on the same state of facts: 

Held, (1) that the object of the plaintiff's fraud 
was accomplished. when the tramsfer was effected 
and the property excluded from the partition, and 
that the plaintiff could not, therefore, maintain this 
suit; [p. 812, col. 1.] 

(2) that the fact that the defrauded, pariy- had 
recovered his share did not purge the plaintiff’ of his 
guilt and he was not entitled to recover his share. 
[p. 811, col. 2.5 


Second appeal against the decree of the 
District Court of Ganjam at Berhampore, in 
Appeal Suit No. 51 of 1913, preferred against 
that of the District Munsif of Chicacole, in 
Original Suit No. 279 of 1912. 

FACTS.—The plaintiffand 4th defendanta are 
brothers. The plaintiff sold a piece of family 
property to a brother-in-law on his reciting” “a 
fictitious consideration. Defendant No. 4 learnt 


.of this after partition, brought a suit and 
recovered his share in thetransferred property. - ` 
‘Plaintiff brought the present suit to recover 


his share on the ground that the transfer 


. made was to defraud creditors and, there- 


fore, void .and inoperative. The- District 
Munsif gave a decree for the plaintiff on the 
ground that the transfer was a fraudulent one 


„and set it aside. On appeal the District Judge 


(now Mr. Justice Kumaraswami . Sastri) 
held’ that the plaintiff being a. party: to. a 
fraud cannot be allowed to recover, back his 
share in the property transferred by: him to 
defraud his brother though the latter may 
share. The present 
appeal is against that decree. 


= Mr. Ve Ramesam, for the Appellant; 


The. ‘Hon’ble “Mr. B. N. Sarma, for. the 
Respondents. 
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ET. Raum, J.—The plaintiff and the 
.4th defendant are brothers, the plaintiff being 
the older of the two. It appears that while 
‘the 4th defendant was absent in Hyderabad, 
-the plaintiff effected a sale of a half share of 
-eertain lands, which included his own share 
and his brother’s share, to the 2nd defendant, 
who is his brother-in-law and the son of the 
lst defendant. At that time, the plaintiff, 
iwho had just attained majority, was living 
-with his father-in-law and his brother-in-law. 
‘This was'in 1900.: In 1906 there was a 
partition. of the property between the 4th 
defendant: and - the plaintiff, and in -that 
partition, thé share of the property sold to 
the 2nd defendant was excluded, that is to 
say, the 4th -defendant was -deprived of 
his share in the property in questióii. It 
appears that.the 4th defendant afterwards 
discovered that the sale to the 2nd defendant 
-by the plaintiff was a colourable and benamé 
transaction, the: :object of which ‘was to 
deprive the 4th defendant of his share, and he 


^ 


instituted a suit in 1911 to recover ‘the pro- ` 


perty from the 2nd defendant. The plaint- 
‘iff. was alsova party to ‘that -suit.--He 
‘obtained a :decree. and recovered his share, it 
being found that the :salé was à colourable 
transaction: there being no consideration 
and having been effected with’ the object of 
depriving . the. 4th:-defendant of his share. 
While. that<suit: was pending; the plaintiff 
instituted -the presentsuit to recover his sare 
on the sume stateof facts as pleaded by the 4th 
‘defendant in the ‘suit in which he was thé 
plaintiff. The.fourth defendant gota & decree in 
his suit. The question now is whether the 
plaintiff ought to be allowed to recover his 
share of the property from the 2nd defendant. 
The learned District Judge has beld that he 
cannot succeed inasmuch as he was guilty of 
fraud in effecting the sale and his fraudulent 
purpose has been accomplished. It is 
argued, in the first place, on behalf of the 
appellant that the first part of the first issue 
has not been tried and until that is tried 
the questiou whether the plaintiff is entitled 
to recover or not, cannot be properly decided. 
The first part of the issue in question is 
whether the sale-deed executed by the plaint- 
iff to the 2nd defendant was brought about 
by undue influence and misrepresentation of 
his father-in-law, first defendant in the suit. 


he had just attained majority &nd:he:was 
living with his father-in-law. But beyond 
these two facts there is nothing’ elseztüo 
suggest on the evidence, so far as. ‘it! hib 
been brought.to our notice; mu there was 
really any undue influence. . dq 

Further, when the partition. was ‘effected 
in pursuance of the fraud, it'is not. allegéd 


anywhere that he was still - tinder . undue 


influence of his father-in-law. : This owas- iin 
1906. No evidence was dded aio show 
that the plaintiff continued to. be! under. the 
influence of his father-in-law, even:stippobig 
that he was under such influence at thé time 
of the execution of the deed"of sale. Having 
regard to the evidence in the case ahd -thè 
nature of the pleadings, Ivo not think any 
useful purpose will be served. by’ -dalting- fbr 
a finding on the point. — : ;* "ao i 
Then remains the question of lew/'vhich 
amounts to this: whether upon thwfhols-of 
the case, it can be said that the fraud:contém- 
plated by the plaintiff was accomplished, 
either wholly or-partly. If it was, there eun 
be no doubt-but that he is debarred by gi 
from recovering the property: sb What - 
the object which the plaintiff ‘had hendte 


` executed the deed of sale?. -It was to exclude 


this property from partition : and“: thereby 
deprive the .4th defendant -of his: share. 
Therefore, when the partition wastffected 
and the- property was » excluded: from 
that partition, prima facie .thattobject wis 
fully carried out. Iam "rather iticlined ih 
think that the object was carried out -even at 
an earlier stage when possession was givàn in 
pursuance of the deed of sale. Howéver 
that may be, there can be “little doubt that 
the object was fully carried out when” párti- 
tion was effected and this property "was not 
included in the partition. ^ ` 

What is'àrgued by Mr.: V. Rarheéam tof 
behalf of the appellant is, now “that - the 
4th defendant has in fact recoveréd thb 
property, this -is - quite enough to--entitle 
the plaintiff to recover his sharé ‘lsd, 
because, by the very fact of Atl» defendant 
recovering the property, the plaintiff's guilt 
is, as .it were, purged.:. The cases on this 
subject are almost all, . where” a debtor 
seeks to defraud his creditor by, nominal 
or fraudulent, conveyances of his propeity. 
In those cases ordinarily the. eonveyance "by 
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the debtor of his property weuld be merely. 


an attempt to defrand and if the creditor 
‘in fact recovers his dues from the other 
“properties. of the debtor, it cannot be said 
that the object of defeating him, though 
contemplated by the debtor, was accom- 
plished. -Thus in those cases it was neces- 
sary to show that the creditor, as a matter 
of fact, was unable to recover his dues by 
reason of the ‘fraudulent transfer. But the 
present, to my mind, is a case which stands 
ona different footing. There is no ruling 
that has been brought to our notice in 
which the object of the fraudulent transfer 
was to deprive another person of specific 
‘property. Ina case like this, I should say 
that the object of the fraud is accomplished 
when tle transfer is effected and every- 
thing is done to give effect to that transfer. 
Here all that was necessary was done to 
give effect to the transfer by which fraud 
was accomplished. The leading case on the 
point, as ‘far as India is concerned, is that 
reported as Petherpermal Chetty v. Muniandy 
Servai (1). Their Lordships of the Privy 
Council accept as laying down the correct 
law the decision of the Court of Appeal 
reported as Taylor v. Bowers (2), where the 
general proposition is enunciated, that if the 
object of the frand is not accomplished 
either wholly or partially, then the person 
in whose hands the property is, is liable to 
give up the property to the transferor who 
attempted the fraud. It is true their Lord- 
ships state in one place that the plaintiff, 
who sought to recover the property, was not 
carrying out any illegal transaction, but 
was seeking to put every one as far as 
possible in the same position as they were 
in before that transaction was determined 
upon. But that, I take it, is not laid down 
as an absolute and independent proposition 
unconnected with the question whether the 
fraud was carried out or not. The real 
test which is laid down here is what I 
have stated, namely, the plaintiff can sve 
so long as his frand has not been carried 


(1) 35 0.551; 35 I. A. 98; 5 A. L. 3.290; 7 C. L. J. 
528; 18 M. L. J. 277; 12 C. W. N. 562; 10 Bom. 
'L. R. 690; 14 Bur. L, R. 108; 4 M. D. T. 12; 4 L. B. R. 
'206 (P. C.). . 

(2) (1876) 1 Q.-B. D. 291; 34 L.T. 938; 46 L. J. 
Q- B. 39; 24 W. R, 499, 


- partially successful. 


out, but not after it has been carried out 
wholly or partially. Here I may point out 
that the 4th defendant was kept out of his 
property fora number of years. When he 
recovered the property by a suit, it is likely 
that he only recovered mesne profits for three 
years. That would go to show that he was 
not restored exactly to the same position 
as he was in before this fraud was’ perpe- 
trated. 

I may also refer to an observation of Lord 
Justice Mellish in the case of Taylor v. Bowers 
(2). There the Lord Justice lays down that if 
the creditor had in fact been defrauded, ‘for 
instance, if he had been induced to assent to 
a composition by the fraud of the debtor, 
Lut if he afterwards discovered the fraud 
prior to the composition being carried out, 
it could be re-opened at his instatice, but 
that the debtor could net, under such 
cireumstance, be able to recover thé goods 
which he had fraudulently transferred or 
attempted to transfer. There is very much 
like what has happened here. I think the 
second appeal should be dismissed with 
costs. 

AYLiInG, J.—l agree. .1& cannot be said 
in this case that the fraud was not at least 
Its immediate object 
was attained when partition was effected 
without the inclusion of this property. Our 
attention has not been drawn to anything 
in the evidence which would support the 
theory of undue influence even indicative of 
disparity of guilt between the plaintiff and 
the lst defendant. I agree in the order 
proposed by, my learned brother. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Civin APPEAL No. 741 or 1914. 
November 16, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
KOTTAPALLI SUBBAMMA AND ANOTHER 
—Derenpants Nos. 1 AND 3— i 

APPELLANTS 
versus 


JATAVALLABHULA SUBRAHMANYAM 


—PbAINTIFF— RESPONDENT. 

Hindu Law—Widow—Alienation —Surrender—Mort- 
gage by widow—Subsequent surrender by widow of her 
estate in favour of veversioners, whether affects rights 
of mortgagee— Writer of document, whether can be 
treated as attestor— Transfer of Property Act (IV of 
1882), s. 59. 


A widow cannot relinquish her widow's estate 
to the reversioners of her husband, soas to affect 
the validity of an alienation made by her before 
such relinquishment, which, though not binding 
on the reversioners, is binding upon her for life. LP. 
815, col. 1; p. 816, col. 2.] 

A widow has got*the power to alienate her estate 
soas to enure during her life-time notwithstanding 
any event which may happen after tho alienation. 
[». 815, col. 2.] : 

Just as the survivorship doctrine and the son's. 
right-by-birth doctrine are made powerless against 
the equities and rights of attaching creditors and 
alienees for value, in the same way the surrender 
doctrine (which is not less artificial than the above 
two,) does not affect alienees for value, who,are 
entitled to be protected in their reasonable expectation 
that they obtain a transfer valid for the widow's life. 
[p. 816, col. 1.] 

Sreeramulu v. Kristamma, 26 M. 143; 12 M. L. J. 
197; Singavam Chettiar v. Kalyanasundaram Pillai, 
26 Ind. Cas. ]; 1 L. W. 687; (1914) M. W. N. 735, 
followed. 

Lakshman Bhaw Khopkar v. Radhabai, ll B. 609; 
Moro Narayan Joshi v. Balaji Raghunath, 19 B. 809, 
dissented from. 

The writer cf a document may bo treated as an 
attestor for the purposes of section 59 of the 
Transfer of Property Act. [p. 814, col. 1.] 

Radha Kishen v. Fateh Ali Ram, 20 A. 582; A. W. 
N. (1898) 148, followed. . 

Where in a suit brought on a mortgage- 
bond executed by a Hindu widow in favour of the 
plaintiff, it appeared that the widow surrendered 
after the execution of the mortgage her life-interest 
in the mortgaged property orally to her husband’s 
reversionary heir, also a defendant in the case but the 
deed of surrender was executed after the institution 
of the suit: 

Held, that the surrender was intended to defeat 
the plaintiffs claim to bring to sale the widow’s 
life-interest in the property, and was not binding on 
him. [p. 816, cols. 1 & 2.1 


Second appeal against the decree of the 
District Court of Godaveri at Rajahmundry, 
in Appeal Suit No. 138, of 1913, preferred 
against that of the Court of the District 


Munsif, Rajahmundry, in Original Suit No. 
572 of 1911. 

FACTS.— The plaintiff is a mortgagee from 
the lst defendant, a Hindu widow. Defend- 
ant No. 3 is a reversioner to her busband’s 
estate. After the mortgage and while a 
suit to enforce it was pending, she sur- 
rendered her life-interest in the mortgaged 
property to the 3rd defendant. Both the 
lower Courts held that the mortgage was not 
for purposes binding on the reversioners 
and gave the plaintiff a decree, holding that 
the mortgage was only valid for the life-time 
of the st defendant. “Against that decree 
the reversioner, i.e. the 3rd defendant 
appealed to the High Court. 

Mr. B. Narasimha Rao, for the Appel- 
lants.— The effect .f the surrender isan 
obliteration of the life-estate of the widow 
and the decree affirming the mortgage right 
for the life-time of the widow, after the 
obliteration of such interest, is illegal. 

Mr. K. S. Ganesa Iyer, for Mr. G. Venkata- 
ramiah, for the Respondent.—The widcw 
has, after the creation of the mortgage, only 
an equity of redemption in her life-interest 
and the reversioner cannot take anything 
else by the surrender. 


JUDGMENT. 

Sapasiva A1yar, J.— The defendants Nos. 1 
and 3 are the appellants. The suit was 
brought on a mortgage-bond executed to 
the plaintiff by a Hindu widow (the Ist 
defendant). The bond is dated 15th May 
1902. On the 16th February 1913, the 
lst defendant executed the surrender deed, 
Exhibit I, in favour of her husband's rever- 
sionary heir (the 8rd defendant). This suit 
was brought on the 20th September 1911, 
and it was during the pendency of the suit 
that this relinquishment deed Exhibit I was 
executed. The suit was posted for trial for 
the 16th February 1913. Then there were 
5 more adjournments and the 6th adjourned 
hearing date was 7th February 1913. 
Then the defendants made a request for ` 
another adjournment to Yth March 1913 
and between these two dates (7th February 
1913 and 7th March 1913) the surrender 
deed was executed in favour of the next 
male reversioner, the 3rd defendant, by the 
widow, the lst defendant, on the 16th 
February 1913. Inthe written statement, 
dated 25th QOctobet 1911, however, para- 
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graph.:5;. thermis anallusion:to a surrender 
by the lst defendant to the minor 3rd 
defendant:.:,.The surrender mentioned in the 
writtén btatemént must, therefore, relate to 
am alleged prior oral surrender. The date. 
of that-orák surrender is not mentioned in 
the - written, statement, which was filed more. 
than w“ month after the suit. was filed. 
That the ‘surrender, whether oral or written, 
was +'deliberately ‘intended in -order to 
defeat the plaintiff'ssclaim to bring the life- 
interest of the, 1st defendant in the property 
to sale for recovery of the plaintiff’s mort-. 
gege«amount - cannot, in my opinion, be 
dispated.: and was not seriously disputed by 
the appellants’ learned Counsel. The lower 
Courts. held that the surrender could not 
defeat the right of the plaintiff to get a 
murtgage:-decree for sale of the lst defend- 
ant’s life-interest, as the transfer of that 
interest by way of security to the plaintiff 
had taken;place in'1902 while the alleged 
oral-surrender was at the end of 1911 and 
the written Surrender deed, Exhibit I, was 
B 


in. p B. Narasimha Rao, the learned 


edi for the appellants, has raised two 
contentions in the memorandum of second 
appeal. The first contention is that the 
thortgage document itself was invalid as it 
has? "mèt been proved ihat it was attested by 
tivo ipersons’ who saw the executant execute. 
ite? THis ‘contention, however, was not 
pissed ‘atl the -arguments before us and 
fhbrejis nothing in it, ds the writer who is 
also an'attestor [see Radha Kishen v. Fateh, 
Ali Ram i (1) as ‘to treating the writer as 
a@iiv<attestor for the purpose of section 59 
of thé Transfer of Property Act] and another 
attestor have dan ue actual execution of 
Exhibit A. ; 


ki TE: demaining cóntention might be stated 
in’ the. words of the 66h to 9th grounds 
Hs b be appeal memo. as follows: — 


. S6. The lower Courts were wrong in 
Kolding’ thatthe. plaintiff could have a decree 
against the life-estate of the lst defendant 
nofwithgtanding- relinguishment in favour 
' of the next reversioner, the 3rd defendant, 
which: has the effect--of extinguishing her 
estato in the eye of the Hindu Law.” 
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Li) -20 A, 532; A. W. N. (1898) 148, 


"7. The lower Courts erred ‘ia: holding 
that the relingnishment conveyed only the-lst 
defendant’ s equity of redemption.” 

“8. The lower Courts should‘ have -held 
that relinguishment is eynivalent to civil 
death” and that under Hindu? Law the next 
reversioner takes the entire estate. unfettered 
by any invalid alienations made by the 
widow.” : 

“9, The mortgage having been - found te. 
be not binding on the reversioners and the 
relinquishment having been found to be 
valid, the lower Courts should have held 
that the 3rd defendant was entitled to the 
estate in his own right as ifthe widow had 
died and the plaintiff's suit should have been 
dismissed." 


In Sreeramulu v. Kristamma (2),a Hindu 
widow after having sold one of her husband's: 
properties adopted a son. The son sued to’ 
recover the property frome the possession 
of the purchaser on contentions very similar 
to those raised by the 6th to 9th grounds 
of appeal above set out, Just ag Mr. 
Narasimha Rao contended before us that by 
the surrender the widow’s estate as such 
ceased to exist and was not available to the 
plaintiff- -mortgagee any longer for the 
purpose of his security, so it was contended 
in that case that by the- adoption the 
adoptive mother’s estate as widow-heir of 
her husband came to an end and could not 
be availed of by the-prior purchaser from 
her to advance a claim on his part to 
remain in possession during the: widow’s 
life-time. Sir Bashyam’ Aiyangar, J. (at 
page 148), begins the discussion of the’ 
question by stating that the question was 
really one of first impression and presented 
great difficulty. Then he quotes authorities 
for showing that a Hindu widow-heir has 
an absolute right to the fullest benefit in 
her husband's property for her life and that 
she has a personal right therein which 
she can exercise at her will and pleasure, 
by giving, selling or transferring the estate 
to another for her own life “or, speaking 
more accurately, for the term of widow- 
hood." Next, he says thatif the alienation 
was not for any necessary purpose, it will: 
still carve out in favour of the alienee an 
estate during her widowhood which cannot 


(2) 26 M. 148; 12 M. L. J. 197. 
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be defeated by a subsequent : adoption. He 


treats it.as clear though “he does not Say. 


soin as many words) that her widowhood. 
was nob come to an end by :the adoption 
and that it. lasts till her death, unless, of. 
course, she remarries and Act XV of 1856 
applies. At page 155 he says: “A person 
dealing with a widow reasonably calculates- 
that the alienation will hold good, at any 
rate, during her life-time, and except of 
course in the rare case of a remarriage, this: 
will .be ensured by the’ conclusion herein 
arrived at, even when an adoption takes‘ 
place subsequent to the alienation.” Then 
the conclusion finally arrived at was that 
notwithstanding the adoption which put an 
end to her right as heir in all her husband’s 
property, that is, though the adopted son 
inherited the adoptive father's property so 
as to putan end to the -widow’s right as 
heir, the property he so inherited could 
not include the rights already alienated . by 
the widow, tbe effect of the alienation 
lasting ‘during her life-time. Mr. Justice 
Davies fully concurred in that view. In the 
case of Singaranu Chettiar v. Kalyanasundarqm 
Pillai (3), Wallis, C. Ji, and Hannay, J. 
made the following observations: 
state of things, the defendants contended 
that the -effect of the proceedings in the 
suit above mentioned was to vest the equity 
of redemption of the mortgaged properties 
in the mortgagee, atany rate for the life-time 
of the widows or the survivor of them. This 
. contention is.raised in paragraph 6 of the 
defendants’ written statement and is covered 
by the issues, but’ is not dealt with by the 
< Subordinate Judge, whether from .oversight 
or because it was not strongly pressed before 
him.. Ib.appears to afford a conclusive 
answer to the present suit, as it seems clear 
that a. widow cannot by relinquishing her 
widow’s estate to the reversioner affect the 
validity of the alienations made by her before 
such relinquishment which, though: not 
binding on the reversioner, were binding on 
her for life. The result is that, during 
the life-time of the surviving widow, the 
equity of redemption remains vested in the 
defendants as the assignees of the mort- 
gagor and that the present suit is pre- 
mature.” 


(3) 26 Ind. Cas, 1; 1 L. W. 687; (1914) M. W. N. 
736. S s 


. “In this ` 


Mr. B. Narasimha- Rao -contended that 
these observations were. obiter dicta and that’ 
even if they were not; -they were’ madé- 
without the learned. Judges’ having had. thé! 
benefit of a discussion of that question by^ 
the learned Vakils, who argued that case: 
E cannot treat’ the observations “agtwbiter 
as the decision in that case which dismissed? 
the plaintiffs suit and reversed the lower 
Appellate Court's decree was fullyrested’ 
on those observations. Again; I cannot: 
hold on the strength of the report of the: 
arguments in an` unauthorized report’ oft 
Singaram Chettiar v. Kalyanasundaram: Piliat! 


(3) that Messrs. Rangachariar and“ 
Muthia Mudaliar who appeared: for -the- 


appellants in that case did not argue the 
question. Mr. Narasimha Rao then Ubeligd- 
upon the case of Ramakrishna v. Tripurabaté 
(4), in which Chandavarkar, J., criticises 
Sir Bashyam Iyengar’s’ jadgment’ in Gree-: 
ramulu v. Kristamma .(2), and dissents ‘there: 
from. That learned Judgé- ‘preferred “toi 


- follow the decisions of his own- High Coubt,! 


the decisions in Lakshman Bhau Khopkar “vy: 
Radhabai (5) and Moro Narayan Joshi y. 

Balaji Raghunath (6)-both onthe groand ot: 
stare decisis andalso as being-the sound Hindi: 
Law. On the ground of stare decisis I would! 
similarly prefer to` follow the opinton¥ of 
four learned Judges of this Court'in profer” 
ence to the current of Bombay decisions atid’ 
as regards the Hindu Law also, T would hold: 
that a widow has gof the» power ‘to“alienate’ 
her estate so as to enure during heb'life-timé- 
notwithstanding any event which may happen Í 
after the alienation. [See Segu Chidémi! 

baramma v. Sareddi Hussainamma (7), ae 


_ As I ventured ‘to state in a rerent Ball, 
Bench case the true and more ancie "n 
Hindu Law is, in-my opinion, haus sedan 
restored in many respects by, ihe: decisions: 
of the Privy Council. We have seen that the, 
rule of survivorship introduced by Modern 
medieval Hindu Law and the rule of: the 
sons having a ‘legal right. £o. questio 

engh ne 

sie e ci: d 
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JO 1 Ind. Cas. 647; 10 Bom. L.iR.' 1039; -33 Hs 
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' debis and alienations of their father have 
been altered in favour of  nlienees and 
ereditors for value by the decisions of the 
Privy Council. The artificial medieval 
doctrine of a ‘widow having no full power 
of alienation and the consequent dootrine 
. superimposed by the Bengal lawyers on 
this doctrine, namely, the doctrine of accelera- 
tion of the reversion through a surrender 
by the widow of her rights as her husband's 
heir (this second doctrine having been 
' adopted for South India also by the Madras 
High Court), cannot, in my opinion, be pushed 
to the extent to which Mr. Narasimha Rao 


wishes that they should be extended, namely, 


go as to defeat the claims of alienees for 
value who, ac Sir Bashyam Aiyangar, J., 
said in Sreeramulu v. Kristamma (2), 
were entitled to be protected in their reason- 
able expectation that they obtain a transfer 
valid for the widow’s life except in the 
yare case of remarriage. Mr. Narasimha 
Rao argued thatas remarriage puts an end 
to her estate so as to affect even her prior 
alienees, a surrender should also have the 
same effect. But remarriage puts an end 
to her widowhood while surrender or 
adoption does not put an end to her widow- 
hood. (i wish to state, however, that I 
reserve my opinion even on ‘the Question 
whether her remarriage, though it puts an 
end:to her widowhood, will affect the right 
of the alienee to enjoy the alienated interest 
during her life-time, though section 2 of 
Act XV of 1856 literally ccnstrued is in 
support of Sir Bashyam Aiyangar's opinion). 
If the survivorship doctrine and if the son's- 
right-by-birth doctrine are made powerless 
against the equities and rights of attaching 
creditors and alienees for value, I do not 
see any reason why the surrender doctrine 
(which is not less artificial than the above 
two) should be made to affect alienees for 
value. 


Mr. Narasimha Rao conceded that a widow 
who makes a surrender to the reversioner can 
stipulate for aright tobe maintained out of 
the hushani’s s property during her life-time, 
and t£hisebows that she does not become 
civilly dead by the surrender nor does 
she cease to retain the status of widowhood. 


In the result, L would dismiss the second 
appeal with costs. 


t 


NAPIER, J.—I agree. The theory that 
change of status of an assignor or a surrender 
by such assignorcan invalidate legal rights 
obtained by an assignee is, in my opinion, 
8) contrary to equity and good conscience 
that it should not be accepted by Courts of 
this country, whatever the ancient Hindu 
Law on the subject was. The proposition 
entails a defeasance of an assignee’s title 
by a collusive alienation made with intent to 
benefit third parties by subsequent assignment 
[ride Ohalla Subbiah Sastri v. Palury Pattabhi- 
ramayya(8)], and by a collusive accelleration 
made with intent to defrand such assignee. 
It operates not only against the property 
which she has inherited but also against 
property acquired out of savings and added to: 
the inheritance, but subsequently alienated. It 
affects persons not governed by the personal 
law of Hindns, and might injure mincr 
assignees or alternatively their guardians 
who acted in perfect good faith. There 
is no reason or principle why alienations 
forlife already made should not enure, and 
the rest of the estate merge into the reversion 
and 1 decline to accept any contention of the 
reversioners’ right bayond this. The appeal 
will be dismissed with costs. 


Appeal dismissed. 
(8) 31 M. 446. 


MADRAS HIGH COURT. 
Uwit Reviston Petitions Nos, 609, 610 ano 
612 or 1919, : 
November 11, 1915, 
Present:—Mr, Justice Phillips. 
GOPISETTI NARAYANASWAMI NAIDU 
GARU, RECEIVER or NIDADAVOLE 
AND MEDUR ESTATES 
— PLAINTIFF—PETITIONER IN ALL 
versus 
MUTHYALA YENKATRATNAM AND 
OTRERS—DEFENDANTS— RESPONDENTS 
IN C. R. P. No. 609 or 1912 
CHINNA SILARU SAHIB—Derenpanr— 
RESPONDENT IN C. R. P. No. 610 or 1912 
AND 
MUHAMMAD AJEEM SAHIB — 
DERENDANT—RASPONDENT IN C. R. P. 


No. 612 or 1912. 
Limitation Act (IX of 1908), Sch. I, Art. 182 — 
Ewecution petition —Retwrn for amendment—No ve-pre- 
sentation —Step-in-aid. 
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An execution petition which has been returned 
by a Court for amendment but not re-presented, is 
an application which will give a fresh starting point 
for limitation. 

. Narayanaswami Naidu v. Gantayya, 32 Ind. Cas. 621; 
(1915) M. W. N. 865 and Ramanadan Chetti v. 
Periatambi Shervai, 6 M. 250, followed.’ 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the orders of the Court -of the District 


Munsif of Narasapur, in Execution Petitions _ 


Nos. 609, 610 and 608 of 1912, in Small 
Cause Suits Nos. 262, 177 and 270 of 
1900, respectively. - 

FACTS.—The petitioner in these petitions 
‘obtained certain Small Cause decrees 
against ‘the respondents in 1900 and had 
been presenting execution petitions to 
Court to save .limitation, the last of such 
petitions having been ^ returned for 
amendment. He failed to  re-present the 
‘petitions so retyrned in Court, but within 
three years of those petitions filed fresh 
execution petitions. The District Munsif 
dismissed the new petitions as barred by 
‘time. The decree-holder thereupon pre- 
ferred these civil revision petitions to the 
High Court. 

Mr. P. Nagabhushanam, for the Petition- 
er :—The execution petitions are élearly 
in time. The previous petitions which have 
_ been returned for amendment, though not 
re-preséuted, still save limitation. Vide 
Narayanaswami Natdu w. Gantayya (1) and 
Ramanadan Chettt v. Períatambi Shervat (2). 

"The Respondents were unrepresented. 

JUDGMENT.—It has been held by this 
Courtin Narayasaswami Naidu v. Gantayya 
(1) and Ramanadan Chetti v. Periatambt 
Shervat (2) that an execution petition re- 
turned for amendment but not re-presented, 
isan application which will give a fresh 
starting point for limitation. The present 
execution petition is, therefore, not barred 
by limitation and must be restored to file 
and disposed of in accordance with law. 

Petitions allowed, 


(1) 32 Ind. Cas. 691; (1916) M. W.'N. 865. 
(2) 6 M. 250. 
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PUNJAB CHIEF COURT. É 
SECOND Crvrr. APPRAL No. 619 or 1910. - 

June 22, 1915. 

Present:—HMr. Justice Chevis and Mr. Justice 
LeRossignol. 

Musammat JANNAT AND OTHERS— 
DEFENDANTS—ÀPPELLANTS 
Versus 
ABDULLA-—PrEAINTIFF—AND 


OTHERS—DEFENDANTS—RESPONDENTS.  . 
Custom—Succession—Bhatti Rajputs of Mauza Kun, 


"Tahsil Pind Dadan Khan—Assent of father to mutation, 
‘when binding on son. : 


In matters of succession, Bhatti Rajputs of Mauza 
Kum, Tahsil Pind Dadan Khan, are governed by 
agricultural custom and not by Muhammadan Law. 


‘Ep. 818, col. 2.1. 


Where ina suit for declaration that a certain 


‘mutation shall not affect the plaintiff’s reversionary 


rights, it appeared that the plaintiffs father gave 
his assent to the mutation not because the parties 
had been observing Muhammadan Law in the past, 
but because he wished it to be followed in the future: 

Held, that his assent could not be hold to be a bona 
fide assent so as to be binding upon the other 
members of the family. —[p. 819, col. 1.] 


Second appeal from the decree of the 
Divisional Judge of the Ludhiana Division 


-dated the 16th May 1910, 1 


Bakhshi Tek Chand, for the Appellants. 
Mr. Fazl-- Hussain, for the Respondents. 


JUDGMENT.—The pedigree-table given 


‘in the body of the judgment of the lower 


Appellate Court is lacking in some respects, 
so we ‘append to` this judgment a complete 
and corrected pedigree-table of the parties 
concerned with this case. 

The dispute in this case concerns the pró- 
perty of Ismail, son of Ahmad Din, who 
died on the 30th June 1907. By the muta- 
tion which followed on his death his widow 
Musammat Jannat secured three shares, his 
sisters Musammat Khadija and Musammat 
Rugia secured between them 20 shares whilst 


one share was allotted to Muhammad, uncle - 


of Ismail. ` 


The present suit is brought by Abdulla 
for a declaration that this mutation, which 
would seem to be based on Muhammadan 
Law and contravenes the provisions of 


` agricultural custom, shall not affect Ifis*rever- 


sionary rights. The first Court dismissed 
the suit on two grounds; first, because the 
plaintiff's father had assented to the muta. 
tion, and secondly, because the family of 
the parties is governed by Muhamma- 


. dan Law. The District Judge on appeal 
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reversed this decree, found thatthe parties 
had in the past observed not Muhammadan 
Law but custom at any rate in the matter of 
succession, and decided that the consent 
of the plaintiff's father did not bind his 
son soas to preclude him from maintaining 
this suit. 

The defendants have come to this Court 
in further appeal and on their behalf four 
main contentions are sustained. 

First, it is urged that this property was 
obtained by Ahmad Din by gift from Ala- 
ud-Din and that consequently even if the 
parties follow custom, the plaintiff is not 
-entitled to the decree he seeks because 
after Musammat Jannat, widow of Ismail, 
Musammat Khadija ‘and Musammat Rugia, 
sisters „of Ismail, will be entitled to the 
succession as daughters of the original 
donee Ahmad Din. In support of this pro- 
position the learned Counsel for ihe  ap- 
pellants cites — Gurdit Singh v. Musammat 
Prem Kuar (1). 

His second contention is that plaintiff 
consented to the mutation, now disputed, 
at thetime when it was sanctioned and 
he is now estopped from questioning it. 

The third point urged on behalf of the 
appellants is that even if the parties are 
bound ‘by custom rather than by personal 
law, the plaintifi’s father consented to the 
terms of the mutation and still- approves 
of them, and that his bona fide consent 
binds his son. In this connection a reference 
is made to Habib Khan v. Muhammad (2), 
` Shib Ram v. Shib Singh (3), Kamanv. Muham- 
mad Ali (4), Labhu v. Musammat Nihali (5), 


Lakha Singh v. Jota Singh (6) and Devi Dial ` 


v. Utam Devi (7). 

Finally it is contended that asa matter 
of fact the family of the parties in the 
past has observed Muhammadan Law, that 
mutation has not been made in the past 
in favour of female sharers solely from 
disinclination to bring their names upon a 
public record but asa fact they have been 
paid regularly their share of the produce to 


(14 P. R. 1909; 76 P. L. R. 1909; 118 P. W. R. 
1909; 3 Ind. Cas. 604. 
(2) 16 Ind. Cas. 463; 68 P. R. 1912; 194 P. W. R. 
1912; 210 P. L. R. 1912. 
(3) 78 P. R. 1908; 138 P. W. R. 1908. 
(4) 59 P. R. 1904. 
(5) 7 P. R. 1905; 66 P. L. R. 1905. 
(6) 35 P. R. 1907; 14 P. L. R. 1908. 
(T) 21 P. R. 1907; 120 P. L. B. 1907. 
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which their shares under Muhammadan 


Law entitled them. 


The learned Divisional Judge has con- 
sidered in detail the mutationsoccurring in the 
family since the death of Ahmad Din and 


-has shown that on no one occasion is there 


any trace that the succession took place 
according to Muhammadan Law. We too 
have considered all those mutations and we 
find ourselves in complete agreement with the 
conclusion of the learned Divisional Judge 
that as a fact the family in the past has 
observed not personal law, but a custom which 
appears to us to be indistinguishable from 
agricultural custom. It appears from the 
patwart’s evidence that the parties are 
Bhatti Ryputs who about the year 1835 
left their ancestral home in Pind Dadan 
Khan Tahsil and settled in this village of 
Kum in Ludhiana Ala-ud-Din and Sharf-ud- 
Din werethetwo individuals*who were respon- 
sible for this migration. Ala-ud-Din acquired 
this land by virtue of his religious lore, and 
from a vobkar of the Deputy Commissioner, 
dated 1846, it appears that on the death 
of Ala-ud-Din one-fifth of his property was 
given to Ahmad Din, who.was a nephew of 
Ala-ud-Din and also the husband of Musam- 
mat Aisha, daughter of Ala-ud-Din. Had 
the parties at that time observed the 
principles of Mubammadan Law, the gift 
or the bequest to Ahmad Din of one-fifth 
of the estate of Ala-ud-Din would have 
contravened those principles. 

In support of his contention that gifted 
property returned. to the donor’s - family 
only on the disappearance of the whole family 
of the original donee the learned Counsel 
for the appellants has quoted Gurdit Singh 
v. Musanumat Prem Kuar (1), but it seems 
to us that the head-note of that decision 
is wider than is justified by the actual 
finding in the case. In that case all that 
was decided was that the daughter of the 
Jast holder of the donated property was 
an heir of the last bolder and that her 
right was abar to the reversion of the 
gifted property to the family of the donor, 
In this case the sisters of the last holder 
Ismail are, it is true, the daughters of 
Ahmad Din, the original donee, but in the 
present case théy cannot be regarded in, 
their character of daughters of the original 
donee. They must be considered solely 
as the sisters of Ismail, the lasi male 
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holder, .and' ib is very doubtful whether 
sisters are ever heirs under agricultural 
custom. In view, however, of our finding 
that the family of the parties has in the 
‘past observed custom and not Muhammadan | 
Law, _this point is not of. great _import- 
ance. 




















On the point whether the plaintiff E FE MT: 
consented to the. mutation in dispute we TES Se 
find that the evidence is very meagre and  , 2 3a es 
at the same time not very conclusive © » F- " Ss 
or clear. The plaintiff's own father alleges e» a “Ing i 

‘that at the time of mutation plaintiff as- H 5 £ E 
“sented to it and he proceeds to say that = ra a 5 
. plaintiff was present but he corrects himself ` Z 8 £ aa 
.and. states he is not sure; but it is not. s wa ME È 
clear whether he meant to say that he . 4 E $ 
was not sure that plaintiff was present or that i ES | E . Š 
.he was not sure whether plaintiff consented. Ex a =. 

The witness, moreover, is not véry disinterest- D4 n" ili 
ed because he is*a defendant and is desirous ‘= B g : "ES wa 
'of'establishing Muhammadan Law in his an q c BS |o | a 
` family in regard to future cases of suc- - |) i$ g ord 
cession, although in the past castom T Sa i 34 H 5 
: has been followed. We do not find i$: 4A ea |. Era a N 
" proved that plaintiff gave his assent tothe: g 4— 24 < aga 
` mutation in dispute. “ae = EIE: 

There remains the argument thatif the’ .3% A g 
parties follow custom the assent of the father 8 S a x bak A) Vj uita ce 
binds the son. < ae £ 8 | $5 Sa ee 

The decision in these cases turns onthe + —&t--$35 £9 — 

_bona fides of the” father. If the fathers 'E zg | 4& RE d 
assent has been given, as in this case, nob  '& =” 3 

. because the parties in the past have & : 
observed Muhammadan Law but because E d ui = 
the father wishes to follow it in the’ 2 BR 4 ae 
' future, his assent cannot ‘be called a bona E £ -Bi 35 h 
fide: assent and he cannot by accepting & ' 4 \-g-| BY CES E 
rule for himself render that rule binding . EC 314^ Bg —-E 
upon the other members of his family. eyg < ors E 

Our finding then is that in the past the = ie S408 ki 
family has observed custom, not personal * WE i 
law and that the mutation now in dispute US. ows 
does not affect the rights of plaintiff as ` 4 
a reversioner. There is a cross-objection - MUS 


s to costs, which we ‘dismiss and we 
dismiss this dppedl leaving parties to pay - < Ne a 2 
` their own costs throughout. . : . 
í Appeal dismissed.. : E | ae - 
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defeudant—Ismail. 


1 


defendant. 


Fatima. 
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MADRAS HIGH COURT. 

Civin Revision Perrrion No. 936 or 1912. 
November 30, I915. 
Present:—Mr. Justice Kumaraswami Sastri. 
ABDUL KADYA BEARI—P uaintiFF No. 2 
— PETITIONER . 

versus 
SHABYODE KUNHI AHMED— 


DEFENDANT— RESPONDENT. 

Summons—Collector’s refusal to serve, whether 
ground for dismissing suit—Defendant . residing in 
Aminidivi Island—Method of service—Procedure. 

. A refusal of a Collector to serve the summons 
“jg not & sufficient reason for dismissing a suit. 

Where & defendant was at first residing in 
British India but at the time of the'suib was 
residing in the Aminidivi Island: 

Held, that the service should be effected by affixing 
“the summons to his last known place of residence in 
' British India and by registered post. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
' of. Mangalore, in S. C. S. No. 767 of 1911. 
Mr. K. P. Lakshmana Rao, for the Peti- 
“tioner. 
JUDGMENT.—The District Mansit dis- 
missed the suit on the ground that summons 
had not been served on the defendant 
owing to ‘the refusal of the Collector to 
serve it. 
The defendant is residing in the Amini- 
"divi Island which forms part of the Northern 
group of the Laccadive, Islands. 
The question as to: service of summons 
and notices to residents of the Island 
was considered by their Lordships the Chief 
Justice and Mr. Justice Seshagiri Aiyar 
in Civil Miscellaneous Petition No. 3058 
. of 1914 (the question having arisen as to 
' service of the notice of this petition), and 
it was directed that the notice should be 
effected "by affixing the summons to the last 


known place of residence in British India 


and by registered post.” 

I am of opinion thet thiscourse might 
also be followed in serving the summons 
in the suit itself. The mere fact that the 
Collector refuses to serve the summons is 
not a sufficient ground for dismissing the suit. 

¥ %et aside the decree of the District 


Munsif and direct that he do proceed with’ 


the suit according to law having regard 
to the above observations. 


Costs will abide and follow the result of 
the suit. 


Petition allowed. 
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MADHCO MAL v, MUHAMMAD ZAKARIA. 
` PUNJAB CHIEF COURT. 
Frest Civit MiscELLANEOUS ÁPPEAL No, 2529 
or 1914. 
February 10,1916. 
Present: —Sir Donald Johnstone, Kr., Chief 
Judge. 
MADHOO MAL AND ANOTHER— 
DEGCREE-HOLDERS—AÀ PPELLANTS 
versus 
MUHAMMAD ZAKARIA AND ANOTHER— 


JUDGXENT-DEBTORS—-RESPONDENTS. 

Execution —Decree. awarding personal remedy in 
case sale-proceeds of mortgaged property do not suffice 
—Interpretation of decree—Ewecution Court, duty of— 
Jurisdiction. 

In a suit on‘ mortgage a Court passed an order 
for a preliminary decree and decided inter alia that 
in case sale of the property mortgaged should not 
suffice to liquidate the decretal debt with costs and 
interest the defendants should be held personally 
liable for any deficiency. The decree drawn up 
however, contained the words “shall be at liberty 
to apply for a personal decree”:e . 

Held, that the wordsin the decree must be in- 
terpreted in conformity with the judgment to mean 

“shall be at liberty to apply for execution of the 

decree against the defendants personally”, and that 
the Court on the execution side had no power te go 
into the question whether the defendant was person- 
ally liable or not but was bound to execute the 
decree as ib stood. [p. 820, col. 2; p 821, col, 1.] 


Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 3rd 
August 1914, dismissing the application for 
execution of décree. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Rai Sahib Lala Moit 
Respondents. 


JUDGMENT.—In my opinion the lower 
Court has fallen into a peculiar error. ‘On 
23rd July 1913 it passed an order for the 
preliminary decree of the same date, and it 
seems to me clear on perusal of that order 
that it intended to decide inter aka that, in 
case sale of the property mortgaged should 
not suffice to liquidate the decretal debt 
with costs and interest, both defendants 
should be held personally liable for any de- 
ficiency, subject, in the case of ‘defendant 
Muhammad ‘Zakaria, to the law-of -insal- 
vency, that defendant having become an 
insolvent. No doubt the decree uses the 
words "shall be at liberty to apply for a 
personal decree,” but it is a printed form 
and the words must þe interpreted, in con- 
formity with the judgment, to mean "shall 
be at liberty to apply for execution of this 
decree against defendants personally.” This 


Sagar, for the. 
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being. so, the lower Court: on the execulion. 
side.had no power. to go into the question 
whether defendant Abdul Ahad: was per- 
sonally liuble or.not. I am not concerned 
with the question of the justice or correct- 
ness of the order of 23rd July 1913 afore- 
said; I must take it as it is. 

I accept the appeal and set aside the 
lower Court’s order and direct it, as an. 
execution Court, to proceed to execute the 
decree against Abdul Ahad personally, to- 
gether with subsequent interest and costs, 
including appellants’ costs in this Court. 

á Appeal allowed. 


MADRAS: HIGH COURT. 
Civit, Revision Petitions Nos. 131 AND 132 
or 1915. 
December 28, 1915. 

Present: —Mr. Justice Coutts Trotter. 
K, M. U. R. ULAGAPPA CHETTY 
—Derenpant No. 2—PgrITIONER 
veréus 
RAMANATHAN CHETTY AND ANOTHER— 

PLAINTIFF AND Derenpant No. 1— 
RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 9— 
Holder in due cowrse—Promissory note, suit on— 
Endorsement in plaintif’s name, absence of—Suit, 
maintainability of. 

A person cannot sue upon 4, promissory note 
which has not been endorsed to him. 

Sowcar Lodd Govinda Doss v. Muneppa Naidu, 
31 M. 534; 4 M. L. T. 341, not followed. t 

Arunachala Reddi v. Subbu Reddi, 17 M. L. J. 398; 
3 M. L. T. 7, followed. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the Court of the District Munsif 
of Pattukotai, in S. C. S. Nos. 1065 and 1067 
of 1914. 

Mr. S. R. Muthuswami Adyar, for the 
Petitioner. i | 

. Mr. T. V. Gopalaswamt Mudaliar, for the 
Respondents. 


JUDGMENT.—I think that the decision 
in Sowcar Lodd Govinda Doss v. Munepzra 
Naidu (1) is in conflict with that in Aruna- 


(1) 31 M. 634; 4 M, L. T, 341, 
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chala Reddiv. Subba Reddi (2) and the &utho- 
rities therein referred: to. Apart from 
authority. Í am very strongly of: opinion 
myself that the case in Sowcar Lodd Govinda 
Doss v. Muneppa Naidu (1) cannot possibly be 
supported; asit amounts pro tanto to a repeal 
of the Negotiable Instruments Act. I, 
therefore, think that the present suit was. 
unsustainable, being a suit ona promissory. 
note which had not been endorsed to the 
plaintiff, and I must hold that the District 
Munsif was wrong in decreeing the plaintiff's 
suit. I allow the petition and dismiss the 
suit with costs here and in the Court below. 
Civil Revision Petition No. 182 of 1915 
follows, but there will be no order as to costs 
in that case. 


. Petitions. allowed. 
(2) 17 M. L, J. 303; 8 M. L. T. 7. 


PUNJAB CHIEF COURT. . 
Seconp Civ Appean No. 1150 or 1911. 
June 23, 1915. 

Present:-—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 
MOTA. SINGH-—-PLAINTIFF— APPELLANT 
versus . 
BISHEN SINGH AND oTHERS—DEFENDANTS, 
— RESPONDENTS. 

Mortgage—Fived period for vedemption—Interest 
after that date, whether chargeable —Rate. 

In the absence of a covenant that interest shall 
cease to run after the expiry of the period fixed 
for redemption, the mortgagee is entitled to interest 
at the rate specified in the deed for the entire 
period during which the mortgage-money remains 
unpaid. [p. 822, col. 2.] 

Mohan Lal v. Mukim, 114 P. R. 1901; 176 P. L. R. 
1901, distinguished. 

Sardar Umrao Singh v. Sardar Thakar Singh, 77 P. 
R. 1898, followed. 

Mathura Das v. Raja Narindar Bahadur, 19 A. 39 
at p. 49; 33 I. A. 136; 10. W. N.52 (P. 0); 6 M. L. 
J. 214; 7 Sar. P. C. J. 88, referred to. 

. Second appeal from the decrees of the 
Divisional Judge, Ferozepore Division, dated. 
the 7th July 1911. 

Lala Sangam Lal, for the Appellant. 

Pandit Rambhaj Datta, for the Re- 

spondents. i 


JUDGMENT.—The dispute in this appeal - 
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relates to. the liability of the mortgagor’s 
representative to pay interest on two 
mortgage-deeds dated 2nd of October 1895 
and: 29th June 1896, respectively. The 
rate of interest stipulated in each deed is 
15 per cent. per annum and the periods 
fixed for redemption are seven years and 
five years; respectively. The plaintif 
contends that he is not liable to pay 
interest after the expiry of the stipulated 
periods while the mortgagee claims interest 
for 
debt has remained unliquidated. The learned 
Divisional Judge has allowed interest at 
the agreed rate up to the date of the 
suit and at 6 per cent. per annum from 
that date till the date of redemption. 

The 
appeal against that decision, and after hearing 
arguments onu both - sides we are of 
opinion that there is no sufficient ground 
for interference with the judgment cf the 
lower Appellate Court and that this appeal 
must be dismissed. 

A perusal of the deeds shows that the 
stipulations fixing the periods for redemption 
were entered into in the interest of the 
mortgagee and that, to use the language 
of their Lordships of the Privy Council in 
Bindesri Naik v. Ganga Saran Sahu (1), Pit 
was not intended that the capital sums should 
cease to bear interest, upon the arrival of 
the “time stipulated for their payment.” 
There is absolutely no reason why the 
mortgagor should continue to use the money 
of the mortgagee without incurring liability 
for thé payment of interest, and the reason- 
able inference to he deduced from all the 
terms of the deeds is that the parties in- 
tended that the covenant as to interest 
should remain in full force up to the date 
of redemption. Any other interpretation is 
open to the objection which is so forcibly 
pointed out in the following observations 
of their Lordships of the Privy Councilin 
Mathura Das v. Raja Narindar Bahadur 


construction of the High Court 
ascribes*té the parties an intention that, 
however payment may be delayed beyond 
the fixed day, the debt shall carry no 


(1) 20 A. 171 at p. 180; 25 1, A. 9 2 C. W. N. 129, 
4 Sar. P. C. J. 278. 

(2) 19 A. 39 at p. 49; 281, A. 138; 1 0. W, N. 52; 
GM, L. J, 214; 7 Sar, P. C, J. 88 (P, 0), 
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plaintiff has preferred a further 
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intérest, that the creditor shall have no 
remedy provided’ by contract, but shall be 
driven to treat the contract as broken, and 
to seek for damages, which lie in the 
discretion of a Jury or a Court, and are 
subject to a different law of prescription. 
It appears to their Lordships that thongh 
contracts ara not unfrequently found to be 
of that imperfect nature, it is more reason- 
able to ascribe to the parties the intention 
of making a perfect contract, especially. 
when such & contract is of avery common 
kind, and suitable to the ordinary expecta- 
ticns of persons entering into a mortgage 
transaction.” 

The judgment in Mohan Lal v. Mukim 
(3), relied upon by the appellant, proceeds 
upon the particular facts of thatcase, and 
we do not think it lays down any rule of 
general application. On the other hand, a 
Division Bench of this Court in Sardar 
Umrao Singh v. Sardar Thakar Singh (4) 
decided that, in the absence of a covenant 
that interest should cease to run after the 
expiry of the stipulated period, the creditor 
is entitled to interest at the rate specified 
in the deed for the entire period during 
which the mortgage-money remains unpaid. 
This judgment is in accordance with the 
exposition of law contained in Mathura Das 
v. Raga Narindar Bahadur (2), and the 
principle thereof is fully applicable to the 
present case. 


` Upon a consideration of the terms of the 
deeds and the law bearing upon the subject 
we hold that the view taken by the learned 
Divisional Judge is correct. We accordingly 
confirm the decree of the lower Appellate 
Court and dismiss this appeal with costs. 


Appeal dismissed, 


(3) 114 P. R. 10°; 175 P. L. R. 1901. 
(4) 77 P. R. 1898. 
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.CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL D&oREE No. 283 
or 19.2. 
: August 30, 1915. "- 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice RicharJson. 
KUNJAMANI DASI-—PLAINTIFF— 
` APPELLANT 
versus 


NIKUNJA BEHARY DAS—DEFENDANT — 


RESPONDENT. 

Trust—Endowment to deity — Shebaitship, devolution 
of—Shebait, position of—Principles—Vested interest— 
Heir-at-law—Heveditary office—Hindw Law—BSuccessive 
life-estates, if permitted in endowments. 

The position of a shebait is analogous to that of a 
Hindu female (widow, daughter, or mother) in 
possession of the estate of the last full owner rather 
than that of the holder of a life-estate. [p. 825, 
col. 2. 

When the founder of an endowment for a deity 
has given valid directions as io the devolution of 
the, shebaitship upon the death of the last shebait, 
the ‘office vests im persons who at the time con- 
stitute the heirs of the founder, provided the last" 
shebait has not’ taken it absolutely;and when the 


office has-so vested in them, upon the death of each: 


member it passes by succession to his heir, subject: 
to the principle that the rule that when a worship 
of a thakoor has been . founded, the shebaitship 
ig vested in the heirs of the founder in default of 
evidence that he has disposed of it otherwise or of 
there being some evidence of usage, course of dealing 
or some circumstances to show a different mode of 
devolution, cannot be applied so as to vest the 
shebaitship in persons who, according to the 
usages of the worship, cannot perform the rights of 
the office. [p. 825, ool. 2.] 


An heir-at-law, though in terms excluded from . 


benefit under a Will, cannot be excluded from 
his general right of inheritance without a valid 
devise to some other person. [p. 825, col. 2 ] 

Obiter diciwum.—The rule in Jatindra Mohan Tagore 
v. Ganendra Mohan Tagore, 11. A. Sup. 47 at p. 66; 9 
B. L. R. 375; 18 W. R. 359; 2 Suth. P. C. J." 692; 
3 Sar. P..C.J. 85, is applicablé to an hereditary 
office and endowment quite as much as to other 
{mmoveable proper;iy and the Hindu Law of in- 
heritance does not permit the creation of successive 
life-estates in an endowment. [p. 8-4, col. 2.] 


: Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 1st April 1912. 

` Babus Tarakishore Ohoudhury and Gopal 
Chandra Das, for the Appellant. ` 


Babus Dwarkanaih Chakrabulty and Kali- ` 


kinkar Chakrabutty, for the Respondent. 
: A JUDGMENT. . 
_Mooxersee, J.— This is an appeal by the 


first defendant in a suit for declaration that ` 


the plaintiff has a four annas share in the 
shebattshi of a deity, Syamsundar, established 
by his paternal grandfather and for confirma- 
tion or recovery of possession of the correspond- 
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ing share of the properties of the endowment. 
The claim was contested by the widow of the 
step-brother of the father of the plaintiff. 
The Subordinate Judge held thatthe title of 
the plaintiffto the shebattship was established 
and made a decree accordingly. On the 
present appeal, that decision has been assailed 
as founded on an erroneous construction of 
the Will of the founder. The relationship 
between the parties may be elucidated by the 
annexed genealogical table:— — — 


1 
Jagadananda, 
25-9-1882. 


Second wife 
Bhagirathi. 
| 


| 
Sarada, 
Died 10-2-1898. Died after 





Brojendra, 
Died 30-8-1887. 
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Jasmant Das died on the 25th September , 
1882, and the question in controversy. turns: 
upon the true construction of the Will he 
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executed on the 22nd July 1852. The 
testator provided that all his properties 
would devolve on his family deity 
Syamsundar and his widow Bhagirathi 
would be executor in respect of the same. 
He further laid down that on the death 
ofhis widow, his youngest son Jagadanand and 
on the death of the latter, his son Brojendra 
would be successively installed in the office 
of executor, and all acts would be done 
under their management. The Will concluded 
that his sons by his first wife were 
disobedient and accordingly would not be 
appointed executors. 

On the death of the testator, Bhagirathi 
proved his Will, but died before she could take 
ont Probate. Meanwhile, Jagadananda also 
died. Probate was accordingly granted 
to Brojdndra, who himself died not many 


-years later on. the 30th August 13887. 
Jogendra then took out Letters of 
Administration with copy of the Will 


annexed, but he died on the 12th January 
1897, leavinga widow Kunjamani, the first 
defendant in the present suit, as also two 
daughters by her. Sarada died on the 10th 
February 1598, unmarried, like his brothers 
Jagadananda and Brojendra. Pyarimchan 
died in June 1890 leaving an infant son 
Nikunjabehari, who is plaintiff in this 
suit. Sarada had applied for Letters of 
Administration after the death of Jogendra, 
but he died before orders were passed. After 
this, applications were made for the same 
purpose by  Raimohan, Kunjamani and 
others, but on the 3rd September 1902, 
this Court held that no Letters of 
Administration could be issued as the 
estate had been completely administered, and 
the only object of the rival applicants was 
to secure indirectly a decision upon the 
question of title to the  shebaWiship. In 
1906, a suit was instituted by Kunjamani 
against Raimohan and some of the kinsmen 
of his father for declaration that she was 
the shebatt of the deity Syamsundar. The 
Court held that she was skebatt to the exent 
of an eightannas share and made a decree 
accordingly.: Nikunjabehari had not been 
made a party in that suit and he consequently 
instituted the present litigation on the 26th 
September] 910 fordeclaration that he himself 
was interested to the extent of a four annus 
share in the: sAebadishzp. This’ claim was 
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unsuccessfully contested by Kunjamaniin the 
Court below and the substantial question 
in controversy now is, whether the plaintiff 
has the title claimed. 

We are of opinion that the effect ofthe Will 
was to constitute Bhagirathi, Jagadanandaand 
Brojendra successive shebazís of the endow- 
ment, though they are described asexecutors in 
respect of the endowed property. The testator. 
did not prescribe how the shebattship would 
devolve after the death of Brojendra. In these 
circumstances, the devolution of the office of 
shebatt follows the line‘ of inheritance from 
the founder; in other words, it passes to his 
heirs unless. there has been some usage 
or course of dealing which points to a 
different mode cf devolution: Rajah Muttu 
Ramalinga Setupati v. Perianayagam(1); Rajah 
Vurmah Valiav. Ravi Vurmah Kunhi Kutty (2); 
Janoki Debi v. Gopal Acharjtg Goswami (3); 
Gossami Sri Gridhariji v. Romanlalji Gossamd 
(4); Gnanasambanda Pandara Sannadhi v. 
Velu Pandaram (5); Jagadindra Nath Rey 
v. Hemanta Kumari Debi (6); Mohan 
Lalji v. Tikat Sri Gordhán Lalis (7); 
Sita) Das Babaji v. Pertap Chunder Sarma 
(8); Sheo Prasad v. Aya Ram (9); Mohan 
Lalji v. Madhsudan Lala (10). In this connec- 
tion, we must bear in mind the observation 
of Sir Richard Couch in Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram 
(5) that the rule in Jatindra Mohan. 
Tagore v. Ganendra Mohan Tagore (11) is 
applicable to an hereditary office and 
endowment quite as much as to other 
immovable property and that the Hindu 
Law of inheritance does not permit the 
creation of successive life-estates in an 


endowment [see also Manorama Dassi v, Kali 

(1) 1I. A. 209, - 

(2) 41. A. 76; 1 M. 235; 1 Ind. Jur. 184; 8 Sar, P. 
C. J. 687; 3 Suth. P. C. J. 382. 

(8) 10 I. A. 82; 9 C. 766; 13 C. L. R. 30; 4 Sar. P, 
C. J. 411; 7 Ind. Jur. 218. 

(4) 161. A. 137; 17 C. 8; 13 Inà. Jur, 211; 5 Bar. P, 
€. J. 850. 

(5) 27 I. A. 69; 23 M, 271; 4 C. W. N. 229; 10 M. L. 
J. 29; 2 Bom. L. R. 597. 

(6) 811. A. 203; 32 O. 129; 7 Bom. L. R. 765; 8 C. 
W. N. 808; 1 A. L. J. 585. 2 

(7) 19 Ind. Cas. 337; 40 I. A. 97; 35 A. 253, 17 C. L. 
J. 612; 17 C. W.N. 741; 11 A. L. J. 648; 16 Bom. L. R, 
606; (1913) M. W. N. 536; 14 M. L. T. 27, 

(8) 8 Ind. Cas. 408; 11 C. L. J. 2, 

(9)'29 A. 663; A. W. N. (1907) 210; 4 A. D. J. 565. 

(10) 6 Ind.Cas, 77; 32 A. 461; 7 A. L. J. 480. 

. (11) T. A. Sup. 47 at-p. 66; 9 B. L. R. 377; 18 W. R.: 

359; 2 Suth, P. C. J. 692; 3 Bar. P, C.J. 85. 
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Charan Banerjee (19); Gopal Ohunder Bose v. 
Kartick Chunder Dey (18)]. What then is the 
result of the application of these principles to 
thecase before us? The founder had nominat- 
ed Bhagirathi, Jagadananda and Brojendra 
as successive shebatts, and had given no 
further direction as to the devolution of 
the office thereafter. Consequently, upon 
the death of  Brojendra the shebattship 
vested in Raimohan, Pyarimohan, Jogendra 
and Sarada, who were the heirs of the 
founder at the time. On the death of 
Pyarimohan the interest in the shebattship 
vested in him passed to his son Nikunjabehari. 
Upon the death of Jogendra his interest 
devolved upon his widow  Kunjamani. 
Upon the death of Sarada his interest in 
the office passed to his step-brother Raimohan. 
Consequently, at the date of the institution 


of the suit, Raimohan had a half share 
in the office, while Nikunjabehari and 
Kunjamani had one-fourth share each. 


But it has been argued for the appellant 
that Bhagirathi, Jagadananda and Brojendra 
took successive life-estates in the office, with 
the result that the remainder at the death 
of the founder constituted a vested interest 
in the hands of his six sons. In this view, 
Nikunjabehari would get through his father 
Pyarimohan one-sixth share, while Jogendra 
would ultimately receive a half share by 
transmission to him of the interests vested 
in Jagadananda and Brojendra; Raimohan 
would thus have a third share by 
absorption of the interest of Sarada. We 
are of opinion that this contention is unsound 
and that the principle of vested interest 
while the actual enjoyment of the expected 
interest is postponed till the termination 
of the life-estate, as expounded by their 
Lordships of the Judicial Committee in 
Rewun Persad v. Radha Beeby (14), has no 
application to cases of the description now 
before us. No doubt, a shebait holds his 
office for life [Rajeshwar Mullick v. 
Gopeshwar Mullick (15)]; but this does 
not signify that he has a life-interest 
in the office with the remainder present- 
ly vested in the next taker. The entire 


(12) 31 C. 166; 8 C. W. N. 273. 
18) 99 C. 716. 

(14) 4 M. T. A. 187; 7 W. R. (P. C.) 35; 1 Suth. P. 
C. J. 172; 1 Sar. P. O. J. 827; 18 E. R. 651. 

(15) 35 0. 226; 12 C. W. N. 323; 7 C. L. J. 318. 
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ofice is vested in him, though his powers 
of alienation are qualified and restricted. 
[OA Vidyapurna Tirthaswami v. Vidyanidhi 
Tirthaswami (16), where Subrahmania Ayyar, 
J., describes the spiritual head of a Mutt as a 
“corporation sole".] The position of a 
shebatt is analogous to that of a Hindu female 
(widow, daughter or mother) in possession 
cf the estate of the last full owner 
rather than to that of the holder of a 
life-estate. When a Hindu female is 
thus in possession, sbe represents the 
estate completely and though her powers 
of disposition may be of a restricted 
character, no one else has a_ vested 
interest in the estate during her life-time. 
Similarly, when a founder has given valid 
directions as to the devolution, of the 
sheLaitship, as in the present case, upon 
the death of the last shebazt, the office 
vests in persons who at the time constitute 
the heirs of the founder, provided the 
last shebatt has not taken it absolutely; 
when the office has so vested in them, 
upon the death of each member of the 
group, it passes by succession to his heir, 
subject to the important qualification 
formulated by the Judicial Committee in 
Mohan Lalji v. 'Likast Sri Gordhan Lalji (7), 


. namely, that the rule that when a worship of 


a thakoor. has been founded, the shebaitship 
is vested in the heirs of the founder in 
default of evidence that he has disposed 
of it otherwise or of there being some 
evidence of usage, course of dealing or 
some circumstances to show a different 
mode of devolution, cannot be applied so 
as to vest the shebaitship in persons who, 
according to the usages of the worship, 
cannot perform the rights of the office. 
We hold accordingly that on the death 
of Brojendra, the last shebatt named by 
the founder, the office vested in the four 
sons of the founder then alive; and this, 
notwithstanding the fact that the founder 
intended to exclude his sons by his first 
wife, for as  Willes, J., said in Jatindra 
Mohan Tagore v. Ganendra Mohan Tagore 
(11), the heir at law, though” in terms 
excluded from benefit under the Will, 
cannot be excluded from his general 
right of inheritance without a valid devise 


(16) 27 M. 485 at p. 442; 14 M. L. J. 105. 
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to: some ‘other person,” We may add that ~ 
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KUNJ BEHARI LAL vy. SARJU PRASAD. 
decree of the Court of the District Munsif, 


precisely the same result follows if we hold, . Ellore, in Original Suit No. 556 of 1919. 


on ‘the authority .of the decision of the 
Judicial Committee.in Tripurari- Pal v. Jagat 
` Tarini Dasi (17), that the shebazishép vested 
absolutely in Brojendra, and, on his death, 
devolved on his heirs, namely, his four 
surviving brothers, Raimohan, Pyarimohan, 

Jogendra and Sarada. The decree made 
by -the Subordinate Judge correctly 
determines the rights of the parties and 
as no question of limitation really arises 
on the evidence, that decree 
affirmed. ae s ' 

: The result is that the appeal is dismissed 
with costs. We' assess the hearing fee 
at.ten gold mohurs. 

] f Appeal dismissed. 


“(17) 17 Ind. Zas. 696; 40 I. A. 37; 40 C. 274; 170. 
LY. 159170. W. N. 145; 18 M. L T. l; (1913) M. 
W.N. 34; 15-Bom, Ly R. 72: ] 


`` MADRAS HIGH COURT. 

! Seconp Civit Appear No. 1543 or 1914. 
i December 16, 1915. 

Justice Sir William Ayling and 
: Mr. Justice Phillips. 
-KAKI MUTYALU—Derenpant No. 3— 
EE i . APPELLANT 


. i Present: 


2 22 y* versus ` 
t KANIGOLLA SIVA RAGHAVAYYA 


] — PLAINTIFE— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 27 
—Appellate Court—New evidence, admission of, legality 
ef. 

"Where a lower Appellate Court admitted a docu- 
ment in evidence without recording any reasons as 
required by Order XLI, rule 27, Civil Procedure 
Code, andin the absence of an application for the 
admission of this evidence, and where no reasons 
were suggested in the Court of further appeal for 

_ the failure to produce the said document in the 
Court of first instance: 

.Held; that the admission of the document in 

evidence wassillegal. 


Second appeal against: the decree of the 
Cpurt of the Subordinate Judge, Bezwada, 
in Appeal Suit No. 166 of 1913 (Appeal Suit 
No. 448 of 1913 on the file of the District Court 
cf Kistna), preferred against the preliminary 


must be. 


Mr. B. Narasimha Rao, for the Appel- 
lant. 

Mr. S. Destkachari, for the Respondént. 

JU DGMENT.—The appellant points out 
that Exhibit J, on which the decision of 
the lower Appellate Court very largely 
proceeds, has been admitted by the Sebordi- 
nate Judge contrary to the provisions of 
Order XLI, rule 27, of the Civil Procedure 
Code. i 

No application is on record for the admission 
of this document in the Snbordinate Court: no 
reasons for its admission have been recorded 
as required by clause (2) of the rule above 
quoted : and the respondent’s Vakil is unable 
to suggest even now any reason to explain . 
the plaintiff's failure to produce this document 
in the original Court, or any ground which 
would have justified the lower Appellate 
Court in receiving it, 

“The judgment of the lower Appellate 
Court reverses that of the District Munsif, 

We must set aside the decree of the 
Subordinate Judge and remand the appeal for 
re-hearing and disposal according to law. 

Appeal allowed ; Case remanded. 





ALLAHABAD HIGH COURT: 

First: Civit APPEAL FROM ORDER No. 127 

or 1914, i 
January 22, 1916. 
Present:— Justice Sir P. C. Banerji, Kr., and 
Mr. Justice Piggott, 
KUNJ BEHARI LAL-— PrAINTIFF— 
APPELLANT 
versus 
SARJU PRASAD AND ANOTHER— DEFENDANTS 
af — RESPONDENTS, i 

Civil Procedure Code i Act V of 1908), O. Y,v. 17 
— Service of summons— Fixation of summons on door 
when person to be served is temporarily away and is 
traceable—Service, if proper. 

Where a serving officer finds the person to be 
Served with the summons to be away temporarily 
from home and knows where he is, it is not good 
service if he thereupon does no more than fix the 
oe to the onter door of his house, [p. 827, col. 


“Sakina y. Gauri Sahai, 24 A. 8C2; A. W.N, (1902) 68 
followed. f 

f First appeal from an order of the District 
om Azamgarh, datéd the 7th May: 
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LALJI SAHU V, SHAMLAL. 


- Mr. Haribans Sahai, for the- Appellants. 
Mr. G. W. Dillon, for the Respondent. 

 JUDGMENT —This is an appeal against 
an order refusing to set aside an ex parte 
decree passed in appeal against the appel- 
lant. The appellant alleged that notice 
of the appeal had not been duly served 
on him, and accordingly applied to have 
the ex parte decree set aside. It appears from 
the affidavit of the serving officer that the 
notice issued by the Court to the appel- 
lant. was taken to a place called Chhavni 
Sahwal; that the appellant was not there 
at the time but had gone for four days 
to Azamgarh; that thereupon the process- 
server affixed the notice of appeal to the 
outer door of the house in which the 
appellant resided. It is urged that this 


was not proper service within the meaning 


of Order V,-ryle 17, of the Code of Civil 
Procedure. In the case of Sakina v. Gauri 
Sahai (1) it was held by a Bench 
of this Court that where a serving 
officer finds a defendant to be away 
temporarily from home and knows where he 
is, it is not good service if he thereupon 
does no more than fix the summons to 
the outer door of the house. That was a 
case very similar to the present. The 
serving officer stated that he had. learnt 


on enquiry that the party to be served: 


was not present in the house but had 
gone to Seana.’ Without farther attempt 
to serve the summons personally the serving 
officer affixed i&' to the outer “door of 
the house in which the defendant resided. 
This was, held not to be proper service 
within the ‘provisions of the Code of 
Civil Procedure. The present case is 
indistinguisbable from the case to which 
we have referred,.and we must, hold that 
the service made on the appellant was not 
proper service within the meaning of the 
Code. We accordingly allow the appeal, 
set aside the ev parte decree passed against 
him, and direct the : ourt below to re-hear 
the appeal as against the appellant. Costs 
of this appeal will bê costs in the cause. 


x Appeal allowed. 


: (1) 24 A, 802; A. W. N. (1902) 68. 
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CALCUTTA HIGH. COURT. 7 
APPEAL FROM APPELLATE Decrees Nos. 2092 
AND 2292 or 1911. 
January 6, 1916.- 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. ^ 
LALJI SAHU AND OTHERS—DEFENDANTS— | 
APPELLANTS IN No. 2092 eum 
GULJAN MAHTO ANDOTHERS-—APPELLANTS - 
; IN No. 2292 
versus 
SHAMLAL-—PLAINTIFF— RESPONDENT | 


IN BOTH. 

Reni, right to collect —Limitaiion Act (1X of. 1908) i 
Sch. I, Art. 140—Usufructuary mortgagee of. mokarari." 
dar, rights of — Death of mokararidar, effect of. z 

"The suit of the grantor of a mokarari for life to 
evict the zerbharnadar (usufroctuary mortgagee) of 
the grantee after his death is not governed by ‘Article ` 
140 of the Limitation Act. [p. 829, col. 1.]* a 

` The right to collect rents of a property must be~ 
based nob only on possession of the property but: 
also upon title. [16 $29, «ol. +] : 

A zerbharnada: of a mokararidar for life, who Holds 
over after the death of the mokararidar, is entitled 
to collect the rents that accrued due before- a final 
notice’ to quit has been served upon him by the' 
grantor of the mokaravi. [p. 829, col. 1] 5 

Beni Pershad Koeri v. Dudhnath Roy, 27 C. 156;. 
26 I. A. 216; 4 C. W. N. 274, referred to. : 


Appeal againstthe decree of the Judicial 
Commissioner, Chota Nagpur,, dated the 31st 
of March I911, affirming that of the Munsif’ 
and Deputy Collector, Hazaribagh, dated the ' 
Ist of July 1910. 

` Babu Sushil Madhab Mullick, for the Appel- 
lant. ! 

-Babus Brojo Lal Ohakravarty and Jamini 
Mohan Mookerjee, for the Respondent. 

JUDGMENT .—These appeals arise from: 
decisions of the Judicial Commissioner of 
Chota Nagpur, dated the 31st March ,911, 
confirming decisions of the Deputy Collector 
of azaribagh. 

The facts of the cases are briefly these.: 
The plaintiff sued two tenants for rent on 
the basis of a title as zerbharnalar in the 
lands in suit. The zerbharna was granted 
by one of those mokarari holders whose 
original lease was word for word in the 
form dealt with in the Letters Patent Appeals 
Nos. 2 to 13 of 1914. The mokarami lar died- 
fifteen years before the institution of the suits. 
The suits are for rent of the years 1933, 1964 
and 1965. The plaintiff claims to have pur-: 
chased at asale in execution of a mortgage 
decree the interest of the zerbharnadar.on the 
9rd August 1906. His title is, therefore, the 
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title vesting in the zerbharnadar holding 
under the heirs of the original mokararidar 
after that mokararidar’s death. 

The lower Courts agreed in decreeing the 
suits on the ground that though the grant to 
the mokararidar might be resumable and 
though on resumption of the mokarart lease 
the zerbharna would become void, there had in 
fact been no resumption and the zerbharnadar 
was still in possession during theyears in suit, 

On appeal to this Court Mr. Justice 
Richardson and Mr. Justice Newbould pointed 
out that the lower Appellate Court had 
treated the case as if the only question for 


consideration was the question of possession.. 


A remand was, therefore, made for findings 
on the following issues: “Firstly, whether 
the land «was or was not a tenure which 
the Maharajah asa superior landlord was 
entitled to resume, and secondly, whether, 
if so,the Maharajah: has resumed the land 
and put an end to the tenure if not in 
the year 1905 then in the year 1907.” The 
learned Judicial Commissioner has upon 
this order of remand recorded findings, firstly, 
that the Maharajah was certainly entitled 
to resume the mokarar? lease but that he 
had not made any resumption in 1905 and 
that it was nobody’s case that he had made 
any resumption in 1907. 

We are asked to disregard these findings 
of fact on the ground that they do not de- 
cide the pointin issue. It is urged on the 
authority of the case of Bent Pershad Koeri v. 
Dudhnath Roy (1) that a grant for a 
life becomes void on the death of a grantee 
and that, therefore, the . zerbharnadar in 
this case had no title upon which he could 
ask the ryots to pay rent, and secondly, on 
the authority of the case of Tiles- 
suree Kooer v. Asmedh  Kooer (2) that 
the plaintiff in a suit for rent is required 
to show not only possession but also a 
valid title upon which that possession is 
based. It is clear that this was the argu- 
ment in the minds of Mr. Justice Richardson 
and Mr. Justice Newbould when they remand- 
ed thesa appeals. They required the plaintiff 
to show not only that he had possession but 
also that he had title. We are required 
to consider the case from that point of law. 

. Taking first the decision of the Judicial 


Committee quoted above, it appears to us 
(1) 27 C. 156; 26 T. A. 216; 4 C. W. N. 274. 
- (2) 24 W. R. 101. 
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that from the date of the death of the 
mokararidar the  mokerari grant became 
void. The question arises, what was the 
position of his successors who held on for 
fifteen years after his death, They were not 
holding in adverse possession for they-as- 
serted no adverse possession. They asserted 
only that they continued to be tenants. They 
must be presumed to have been tenants. The 
question is, what was the nature of their 
tenancy. On the analogy of section 106 of 
the Transfer of Property Act, we may re- 
gard them as lessees without leases in res- 
pect of whom the presumption arose that 
they were tenants holding a yearly tenancy 
terminable by six months’ notice, or we may ' 
regard them as tenants on sufferance liable 
to be ousted at a moment’s notice. Even 
though this chapter of the Transfer of Pro- 
perty Act does not apply bo agricultural 
leases we still have to consider whether there 
has been any determination of their tenancy. 
We accept as final the decision of fact of 
the Judicial Commissioner that there was no 
determination in 1905. On that finding the 
defendants-appellants are clearly liable to 


_ the respondents for the rents of 1963 and 


1964. But in recording the decision that it 
is not the case of either party that there 
was a determination of the tenancy in 
1907, the Judicial Commissioner appears 
to have ignored the notice which he has 
found as a fact was issued in August 1907, 
directing the  zerbharnadar to vacate the 
property before the close of 1964. 


In support of his right to collect the rents 
of 1965, the learned Vakil for the respond- 
ents urges, firstly, that the right of the Maha- 
rajah to terminate the tenancy was barred 
by limitation if not under Article 139 then 
under Article 140, secondly, that the ques- 
tion of the finality of the notice issued by 
the Maharajah to the zerbharnadar in 1907 
has not been sufficiently gone into by the 
lower Appellate Court to justify a decision 
thereon by this Court, and lastly, that 
under section 68 of the Chota Nagpur 
Tenancy Act no tenant can be ejected save 
upon a decree by the Deputy Commissioner, . 
and that in the absence of such a decree 
the present zerbharnadar had a right to hold 
on to his tenancy and collect rents as a 
tenant. : 

With regard to the question of {limit- 
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ation it is sufficient to say that the zer- 
bharnadar’s tenancy was not determined until 
ihe notice was served on him. That 
notice was served in 1907. It cannot be 
suggested that the prescribed period of 
limitation had elapsed between that date 
and the date of the suit. Article 139 
does not bar the suit. Nor can the Maha- 
rajah by any stretch of the imagination 
be regarded as a remaindermari or a re- 
versioner or a devisee so as to bring his 
claim to evict the zerbharnadar under Article 
140 of the Limitation Act. 

The question of limitation is decided 
against the respondent. We are satisfied 
that thelrespondent's right to collect rents 
must be based not only on possession but 
also upon title. If it is shown that he was 
merely a trespasser upon the property, the 
tenants cannot be called upon to pay rent 
to him. bd 

The question whether his possession was 
that of a tenant or of a trespasser, depends 
upon the validity and finality of the notice 
to quit served upon him in 1907. Let us con- 
sider first the validity of that notice. On 
the death of the original mokararidar the 
mokarart was void. The zerbharna was 


also void. The zerbharnadar was a tenant . 


holding over upon sufferance. In equity he 
was ‘entitled to a reasonable notice. Six 
months’ notice is without question a reason- 
able notice. He received six months’ notice 
ioquit. On the expiry of 1964 he became 
a trespasser upon the property. On the 
question of the finality of this notice, it is 
urged for the respondent that the materials 
on the record are insufficient for a definite 
conclusion. We have no hesitation in 'say- 
ing that they are'ample. That the notice 
was served is proved. It is for the re- 
'.spondent to show that it was waived. it 
is ‘clear from the judgment of the Deputy 
Collector and from that of the Judicial Com- 
missioner that the Rajah, far from waiving 
this no'ice, did everything in his power by 
the taking of kabuliaís and the institution of 
'guits for rent to insist upon his right to enter 
upon the property. We are satisfied that the 
“notice of 1907 was a final notice to quit, 
and that from “the moment that notice 
was served, the respondent was a trespasser 
upon the property and had no right to claim 
rent from the ryofs upon it. 
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The result is that the appeals must be 
dismissed in respect of the rents for 1963 
and 1964. They must be decreed with re- 
gard to the rent for the year 1965. It 
must be held that from the beginning of the 


.year 1965, the plaintiff-respondent had no 


title upon which he could demand rent 
from the ryoís holding lands within the 
estate of which the respondent is zer- 
bharnadar. Let decree be-made in the terms 
for the rent claimed for 1963 and 1964 and 
for cesses. 

In view of the difficult position in which 
the defendants appellants were placed 
they must be exempted from liability for 
damages or costs. The decree will bear in- 
terest at six per cent. from to-day’s date. 

Appeal partly decreed. 





PUNJAB CHIEF COURT, 
Second CIVIL APPEAL, No. 1472 or 1913. 
. June 19, 1915. : 
Present;—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
INAYATC-—PLAINTIFF—APPELLANT 
versus 
GANGA AND OTHERS—DEFENDANTS— 
rum GARDA 
ivil Procedure Code (Act V of 1908), O. XXII, +.11—~ 
Abatement of appeal—Death of one responden S ea 
to bring his representative on‘ record within time— 
Limitation Act (IX of 1908), s. 5—Sufficient cause— 
Ignorance of law—Appeal, whether abates as a whole. 
Ignorance of the law of limitation is not a sufficient 
— AG g m bring a representative of a 
eceased parby on the record within time, 
col. 1.] Vus Mp SUR 
Hadu v. Lala, 21 Ind Cas 951; 15 P. L. R 
1914; 16 P. L. R. 1914; 41 P. R. 1915; Karam Chand 
v. Lehna, 15 Ind. Cas. 708; 257 P. W. B. 1912; 1 P.L 
R. 1912 Sup; 204 P.L. R. 1912, followed. — ^ 
Tn order to support his claim for an extensi 
time allowed by law for bringing on the eM i 
legal representative of his opponent, an appellant 
must prove that he did not become aware of his 
opponent’s death until such time as ib was practical! 
impossible for him to file an application within the 
expiry of six months from the date of death. .( p. 830 
-Lp. b 


- col. 2.] 


Dadw v. Kadu, 118 P. R. 1907, distinguished 
Where the interests of - defendants-respondent, 
are joint, and the decree cannot be re%efsed witho 
the representative of the deceased respondent eine 
o 


"brought on the record, the whole appeal must abate 


p. 881, eol. 2.] 

Hadu v. Lala, 21 Ind. Cas. 951; 15 P. L. R. 1914; 
P. W. R.1914; 41 P. R. 1915; Hom Kumar v. toe 
Prasad, 22 A. 430; A. W. N. (1900) 136, followed, 


6830 


INAYAT V. GANGA, ` 

: Chandarsang v. Khimabhai, 22 B: TIR; Bai Full 
E Adesang, 26 B. 203; 3 Bom. DL. R. 736; Upendra 
“Kamar v Sham Lal, 6 C. L. J. 15; 1! C. W. N. 1100; 
-84 C. 1020, referred to 

Second appeal from the dinde of the 
s ARditioral Divisional Judge,  Shahpur 
‘Division, at Lyallpur, dated the 18th April 

‘1913. 
` Chaudhri Nabi Bakhsh, for the Appellant. 
—^- Mr. Bahadur Chand, for the Respondents. 
> JUDGMENT.—Inayat, the plaintiff in 
ibhis case, sued for possession of certain land 
attached to the Kotliwala wellin the village 
‘of "Natharke in the -Jhang District, alleging 
„that it had been mortgaged by his father 
ato Diwan ‘Chand, the ancestor of the 20 
-defendants, and that the mortgage-debt had 
been discharged. He also claimed a declara- 
tion of his title as proprietor in the shumilat 
appertainfng to the area alleged to have 
been mortgaged. 

The first Court, finding that the mortgage 
set up “by the plaintif' never .had any 
existence in fact and thatthe defendants 
were in possession as owners, dismissed the 
suit: 

The plaintiff appealed to is Additional 
Divisional Judge. It ‘then ‘transpired that 
Sukhu, one of the respendents who had 
been served, with notice of the appeal on the 
31st May 1912, had died before the appeal 
_chme on for hearing on the 8th April 1413. 
“Ahmad, the agent of the plaintiff-appellant, 
“first stated that Sukhu had died from one 
“to one and a half months after the appeal 
“was instituted. Makhan, the cousin of 
‘Sukhu, however, informed the Judge that 
*Sukhu had died on the 2nd September 
1912, or more than six months before the 
“appeal eame on ‘for hearing. ; 


‘Admittedly Sukhu'-'left a minor son, 
“named Ladhu, as his representative and it 
‘was, therefore, objected that as Ladha had 
'.not. been broughton the record, the whole 
` ‘appeal must abate. The Additional Divisional 
‘Judge heard arguments on 10th April 1913. 
‘On thé following day Ahmad, the agent 
of the: plaintiif-appellant, filed an application 
-asking that Ladhu-might be brought on 
-the record? In this application he stated 
“that he had learnt- of the death of Sukhu 
long after the date of his death and that 
ihe was nof. ‘aware’ that .it was legally 
“necessary . to bring Sukhi's representative 
on “the record. ` SUED 7 
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.date of his death 


to find that in this case the 
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This application was: considered by the 
Additional Divisional Judge in his judgment 
dated: the 18th April 1913. He remarked 
that it was clear that the appellant: was 
aware of Sukhu's death, and held further 
that ignorance of the law of limitation was 
not a sufficient cause for failing to bring 


& representative on the record within .time. 


For these reasons he allowed the objection 
respondents and . dismissed. the 
appeal. ; 


The plaintiff has now preferred a second 
appeal to- this Court. We are first asked 
by the Counsel for the appellant to hold 
that the ignorance of the appellant as to 
the death of Sukhu was a sufficient cause 
for_not bringing his legal representative on 
the record within time, Dadu v. Kadu (1) 
being cited in support of this proposition. 
That was a case in which ite was held that 
there - were extenuating circumstances in 


respect of -the delay and. sufficient cause. 
In the present case, although apparently 
Sukhu was- not living in his village of 


origin, which is the same as that of the 
plaintiff, at the time of his death, he was 
only 12 miles away in a colony chak where 
he was engaged in keeping a shop. If 
Sakhu died in September 1612, and the 
is not disputed, the 
probability is that the plaintiff was aware 
of it long before six months had elapsed. 
The statement of his-agent that’ he was 


ot aware of Sukhu's death until long after 


it had occurred, was not made until be bad 
had the advantage of hearing the arguments 
and had thus become alive to the importance 
of the plea of ignorance of death. Even 
So, it was for the plaintiff to show that he. 
liad not become aware of Sukhu’s death 
until such time- as it was practically 
impossible for him to file an application 
within the expiry of six months from the 
date of death, but even naw the date of 


-his knowledge is not given and from the 


first statement recorded by hiy agent there 


-can be little doubt that he had ample notice 


of Sukhu’s death. We are unable, therefore, 
plaintiff is 


entitled to any extension due to ignorance 


.of frota; 


(1) 118 P. R. 1907. 
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Secondly, as was pointed out in Hadu 


-y. Lala (2), there is no authority to the 


effect that the ordinary law governing 
abatement should be departed from merely 
because a party says that he was not aware 
of that law, and Karam Chand v. Lehna 
(3) is an express authority that ignorance 
of the law. is. not a sufficient causa. We 
must hold then that so far as the repre- 
sentative of Sukhu is concerned the. ppeal 
was rightly held to have abated. 

But the further question remains, whether 


-it should be héld to abate as against all 


the other respondents. In this connection 
Counsel for the appellant has cited Chandar- 


‘sang v. Khimabhat (4), Bui Full v. Adesang 


“hearing ‘before the lower Appellate Court, 


(5) and Umpendró Kumar v. Sham Lal (6). 
Chandarsang v. Khimabhai (4) related to a 
case in which one of the defendants-appellants 
as well as one of the plaintiffs-respondents 
had, died before the appeal came on for 
which held that 


applications .to bring 


' representatives on the record were barred - 
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by limitation, and then dismissed the appeal 
as being defective for want of parties. 

It was held by the High Court that the 
surviving defendants-appellants had a right 


` to proceed under section 544 of the Civil 
and that as regards the . 


plaintiff-respondent the Court ought either 


-to have held that the appeal abated as 


against him and proceeded as against the rest 


- of the respondents, or should have placed the - 


legal representatives on the record. 
It is to be noticed that the High Court 


did not discuss the question of limitation, . 


or explain why, although the suit was one 


* for the possession of land, it was considered 


that appeal would only partially abate. 

Bat Full v. Adesang (5) merely follows 
Ohandarsang v. Khimabhat (4) without 
further explanation, and Upendra Kumar v. 
Sham Lal (6), though it cites Chandarsang v. 
Khimabhat :4) with approval, merely does so 


- with regard to an appeal by a defendant-ap- 


4 


(2) 31 Ind. Cas. 951; 41 P. R. 1915; 15 P.-L. R. 


- 1914; 16 P. W. R. 1914. 


(3) 16.Ind. Cas. 708; 204 P. L. R. 1912; 257 E W. 
R. 1912; 1 P. L. R. 1912 Sup. 

(4) 22 B. 718. 

(5) 26 B. 203; 3 Bom. L. B. 786. 

E, 84 C. 1020, 6 C. L. J, 715; 11 C. W.N. 1100. 
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pellant. Weare unable to accept the pro- 
position -that a partial ‘abatement never 
involves the abatement of a whole appeal. - 
There are as is pointed out in Hadu v. Lala 
(2), many authorities, to which may be added 
Hem Kunwar v. Amba Prasad (7), to the 
effect that where the interests of defendants- 
respondents are joint, and the decree ‘could 
not be reversed without the representative of 
the deceased respondent being brought on 
the record, the whole appeal must abate. We 
are not here in any way concerned with the 
.facts discussed in Hadu v. Lala (2), but in the 
present case it is, we think, clear that the 
-plaintiff’s suit could not have proceeded at 
all unless Sukhu, in his capacity asa co- 
mortgagee, had been impleaded in the first 


- instance, and that it would. be useless now 
, to give the plaintiff a decree which „does not 


include Ladhu, who would still be entitled 
to hold the whole land in dispute. . 

We think that that lower . Appellate 
Court was technically wrong in “dismissing” 
the appeal. We hold that it “abated” and 
modify the decree to that extent. But on 
its merits the appeal in this Court is dismiss- 
‘ed and the appellant must pay costs. 

Appeal dismissed. ., 

(7) 22 A. 480; A. W. N. (1900) 186. : f 


r 


PUNJAB CHIEF .COURT. 
Seconp Civi, APPEAL No. 903 or 1912. 
November 11, 1915. 
Present:—Mr. Justice Shadi Lal. 
CHELA RAM-—PLAINTIFF—A PPELLANT 
versus 
ISHAR DAS AND oTRERS—DEFENDANTS— 


RESPONDENTS. 
Hindu Law— Widow—Property acquired with income 
of husband's estate, nature o/—Test—Intention. 
The real test to determine whether the ‘property 
acquired by a widow with the income of her hus- 
band’s estate is her absolute property or forms an 


< accretion to the estate, is to ascertain the .intention 


of the widow. [p. 882, col. 1. ] 
Where, therefore, a widow, inher capacity : as such, 


- brought a suit for pre-emption of the land in dispute 


and “having obtained a decree therefor paid the 
pre-emption price from the income of her husband's 
estate: 

Held, that the mode of acquisition pointed to the 
conclusion that she did not mean to sever the, ; land 
from the main estate and that, therefore, it became 

- an accretion to her husband's property, [p. 882, pol. 1.] 


a a -t.s - ! 
du Weis: ali 
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Isri Dutt Koer v. Hansbutti Koerain, 10 O. 324 
(P. 0); 10 I. A. 160; 13 C. L. R. 418; 7 Ind. Jur. 557; 
4 Sar. P. C. J. 459, referred to. 


Second appeal from the decree of ibe 
District Judge, Maltan, dated the 4th 
Decèmber 1914, affirming that of the 
Munsif, Ist class, Muzaffargarb, dated the 
'6th August 1914, dismissing the suit. 

Mr. Gokal Chand Narang, for the Appellant. 

Mr. Chander Bhan, for the Respondents. 

JUDGMEN P.—The Courts below have 
concurred in dismissing the suit of the 
plaintiff, “and the cardinal point for 
determination in this sesond appeal is 
whether Musammat .Dauli Bai was the 
absolute owner of the land in suit and 
was, therefore, entitled to make the gift in 
question. Now it is clear that-the lady 
was in possession of. her husband’s estate 
on the usual widow/s life tenure and it 
was in her capacity ‘as such that she 
brought a suit for pre-emption of the land 
in dispnte and got a decree therefor in 


1901. The pre-eraption price was paid by 
her from the income ‘of her husband’s 
estate. 


“Qn these facts I hold that the land 
acquired by pre-emption became an accretion 
to her husband's estate. It is plain that, 


though. Musammat  Dauli Bai paid the 
price out of the income over which she 
had an absolute power of disposal, she 


could not have maintained, and succeeded 
in, the pre- -emption suit except in her 
expacity as a co-sharer by ‘virtue of her 
holding the property of her husband. 

The real test to determine whether the 
property acquired by ‘a widow with the 
income of her husband's estate is her 
absolute property or forms an accretion to 
the estate, is to ascertain the intention of 
the widow. Now in the case before me 
the mode of acquisition referred, to above 
is a circumstance which points to the 
conclusion that she did not mean to sever 
the land in dispute from the main ‘estate 
[vide, inter alia, Isra Dutt Koer v. Hansbutti 

Koerain (1).] 

'  Consgayently I decide that the property 
became a part of the corpus of the 
original estate and that the alienation in 
question cannot be upheld. The appeal i ie, 
therefore, dismissed with costs. 

Appeal dismissed, n 

O, 324 (P. C.); 10 I. A. 150; 13 C 

EOE aes (Pc ) . O. J. 459, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. i 
Revenve Petition No. 8 or 1914-15 or 
Bastr District. 
April 28, 1915. 
. Present;—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
SARJU PRASAD.—PLATWTIPP— ÁPPELLANT 
versus A 
KHUSHAL CHAUDHRI AND OTHER3—. 


DEFENDANTS—RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), s. 133 (3)— 
Partition —No appeal from partition proceedings— 
Mistake in partition proceedings, correction of—Appeal. 
from confir mation of partition. 


In an appeal against the final ‘confirmation 
of a partition, the Court can correct a mistake 
in the partition proceedings though no appeal 
was preferred ‘against the ` partition ‘proceedings, 
when a party had suffered ‘a ‘serious wrong by 
the mistake and when the incorrect entry was in no, 
way justified by the wajzb-wl-arz. 

Second appeal from the order of ihe 
Commissioner, Gorakhpur Division, dated the 
21st July 1914, confirming that of the 
Collector, Basti, in a case of partition. 

JUDGMENT. . f 

CauprgLL, J. M.—(April 19, 1915.)—I am 
unable to agree with the learned Com- 
missioner. I think that he was fally 
justified in taking -up an appeal “against 
the final ‘confirmation of a partition, when 
it was brought to -his notice that :a 
gross injustice had been caused to one of 
the parties in the preparation of the par- 
tition proceedings, even thongh no appeal 
had been lodged against those proceedings. 
The Commissioner’s order shows, that 
appellants have sustained a serious wrong by 
the incorrect preparation of the partition pro- 
ceedings, and that it was in no way justified 
by the terms of the wajib-ul-arz; and I 
consider that the Board should interfere even 
at this late stage of the case. 

I would set aside the orders of the 


‘lower Courts and order that the partition 


proceedings be amended by giving the appel- 
lants compensation for the khudkasht allowed 
to respondents, first from non-oecupancy land, 
then (if necessary) from occupancy land, 


-and. finally (if necessary) from khudkasht.. 


As the appellant is largely responsible by 


‘his neglect for the delay in bringing this ob- 


jection I would make parties bear their own costs, 
both before the Commissioner and in this oe 
Horus S. M.—I agree. 
Appeal allowed. 
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CALCUTTA HIGH COURT. 
CrtminaL REVISION No. 1498 or 1915. 
December 17, 1915. 

Present; —Mr. Justice Chitty and 
Mr. Justice Walmsley. 
NASURUDDI KARIKAR AND OTHERS— 
PETITIONERS 

s versus 
EMPEROR—OppositeE Party. 

Criminal Procedure Code (Act V of 1898), s. 109— 
Surety, fitness of —Immoveable properties, if to be con- 
sidered—Relationship of surety, relevancy of. 

The sufficiency of a surety should be considered 
from a general view of his stability nnd the property 
which he holds; it should not be regarded simply 
from the point of view of tho moveable property 
which he possesses. 


Semble.—In a bad livelihood case the question of 
relationship of the surety with the accused has some 
relevanoy in considering the fitness of the surety, 


Babus Manmatha Nath Mukerjee and 
Tarakeswar Pal Chowdhury, for the Peti- 
tioners, 


JUDGMENT.—In this case we do not 
think that the Deputy Magistrate was 
correct in looking only to the moveable pro- 
perties of the proposed sureties. lt is true 
that, under section 514, Criminal Procedure 
Code, so far asa surety’s property is con- 
cerned, the bond can only be enforced by 
“attachment and sale of the moveable pro- 
perty belonging to such person.” But that 
does not mean that the sufficiency of the 
surety isto be regarded simply from the 
point of view of the moveahle property 
which he possesses. It is obvious that a 
man may possess Rs. 1,000 to-day when 
he passes a bond and get rid of it to-morrow 
when the bond is passed and have no 
property against which the Court can pro- 
ceed. On the other hand, if he has immove- 
able property, though that cannot be 
attached under section 514, Criminal Pro- 
cedure Code, it is nevertheless a much 
better safeguard. A man can always 
raise money on his immoveable property 
if itis not encumbered; and he would pro- 
bably prefer fo do that than go to jail in 
the event of his bond being forfeited. The 
sufficiency, therefore, of a surety should 
be considered from a general view of his 
stability and the property which he holds. 
With regard to the closing passage of the 
Deputy Magistrate’s judgment in which he 
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says that some of the sureties proposed 
are said to be incapable of checking the 
accused should he revert to his old course 


`of life, we may point ont that it is impossi- 


ble to put an effective moral check upon a 
man. All that. the Court can do is to 
forfeit any bond which may have been 
passed, in case the accused . reverts to his 
old course of life. At the same time, the 
question of relationship may have some 
relevance, as pointed out by the Additional 
Magistrate in his letter to this Court. With 
these remarks, we set aside the order passed 
and remand the case to the District Magis- 
trate for a further consideration of the 
sufficiency of the sureties offered in this case. 
The matter should be disposed of as soon as 
possible, ` x 
Order set aside; Case remanded, 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL, No, 558 or 1915. 
January 17, 1916, 
Present:—-Sir Donald Johnstone, Kr., Chief 

i Judg , and Mr. Justice Rattigan. 
BACHINTA AND ANOTHEE—--ÜONVIGCT3—- 
APPELLANTS 
versus 


EMPERO R—RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 402, 399, 
scope of—Determination to commit dacoity, if essential 
—Assembly for concerting plans, whether within the 
section —dpprover's testimony, value of —Appeal from 
acquittal—Interference, when justified—Criminal Proce- 
dure Code (Act V of 1898), s. 417. 

Where in a trial for dacoity it was found that the 
accused had met together in order to discuss the 
possibility of committing a dacoity and had con. 
sidered various suggestions with regard to looting 
several places but there was no evidence that the 
accused persons had assembled for the purpose of 
committing a dacoity or had made preparations for 
committing that offence: 

Held, that they were not guilty of any offence 
under section 399 or section 402, Indian Penal Code, 
[p. 836, col. 2.) 

The question of the value to bo attached to the 
statements of an accomplice or approver must be 
decided in every case upon the partigujar and 
peculiar circumstances of that case. p. 837, col, 1.] 

In an appeal from an order of acquittala High 
Court will not interfere merely because itis based at 
most on a doubtful weighing of facts. [p 836, col. 1.] 

Emperor v. Chattar Singh,7 P. R.1904 Cr;1 Cr. 
L. J.731; 97 P. L. R. 1994; Deputy Superintendent v; 
Amulya Charan Awan, 22 Ind. Cas, 736; 18 C. fy, 
N, 666; 15 Cr, L, J, 160, followed. 
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Quare.— Whether section 402 of the Penal Code 
postulates a determination to commit a dacoity, and 
an assemblage of five or more persons for the pur- 
pose of concerting plans for a dacoity yet remote 
or contingent is not within the meaning of the 
section? [p. 886, col. 2.] 


Appeal from the order of the Special 
.Magistrate, exercising enhanced powers 
‘under section 30 of the Criminal Procedure 
‘Code, Jullundur, dated the 27th May 1915, 
“convicting the appellants. ; 

Mr. Morrison and Pandit Nanak Ohand, 
for the Appellants. 
^ Mr. B. Bevan Petman (Advocate for the 
Additional Government Advocate), for the 
Respondent. 

JUDGMENT.—On the night of the 23rd 
of January 1915 .a successful dacoity was 
committed at Mauza Alawalpur in the 
Jullundur District and it is alleged that Banta 
Singh, one of the leading spirits among 
ihe  dacoits, thereafter convened a 
meeting of his friends anda number of 
desperate characters from the neighbouring 
villages, who were to assemble at his hut in 
Mauza Sangwal on the night of the v5th 
January 1915. According to the evidence 
of Sundar Singh, the approver in this case, 
the following persons were present on the 
occasion: A 

(a. Ishar, Santoo sons of Uttam and 

Bhagtu :residénts of Shibdaspur).* 

. (b) Amar Singh, Thakar Singh, Kartar 

i Singh and Bachinta and Udham 

. | Singh, (residents of Chakrala '. 

' (e) Dhiana (resident of Jandiala). 

(d) Gainda (resident of  Lakhan-ki 
. . Bassi). 
(e) Buta (resident of Mauza Jaid). 
. (F) Harnam Singh, Gopal Singh, Santa 
: Ohamar, Labhu, Santa Singh son of 
Buta Singh (residents of Mauza 
' Sangwal). 
(g) Dalip Singh (resident of Mauza 
' Mustafapur). 
(h) Banta Singh, Roor Singh and Jaura 
- - (residents of Mauza Sangwal). 
-© According to the approver, various sugges- 
tions «were made at the meeting for the 
‘commission of dacoities at different places, but 
‘for’ one reason or another every suggestion 
was disapproved of and the idea of dacoity 
was eventually givén up. It was decided, 
however, that the party. should proceed to 
the railway line near Sura Nassi Railway 
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Station and there cut the telegraph posts and 
break the metalline; and i& is alleged that 
Banta Singh and Roor Singh went to 
the vilage Sangwal and brought various 
implements such as chhavis, sannis and 
hathauras and a spade; and that the whole 
party then proceeded to the railway line 
where futile attempts were made to break the 
metals and to undo the iron nuts, as also to 


. dig up one of the telegraph posts, but that 


their efforts being unsuccessful they gave up- 
the whole thing as hopeless' and decided to 
return to their houses. 


Sundar Singh was arrested some time in 
February for his participation in the Alawal- 
pur case and on the 8rd of that month he 


‘made a statement to the Police giving details 


regarding that dacoity, but in this statement 
he made no mention of the meeting at Banta 
Singh’s hut. Inspector Beltari Lal (P. W. - 
No. 83 ) was at thetime investigating a case 
concerning an attempt to commit dacoity at 
thana Bhogpur and in the course of his 
investigations he heard from Gurditta, one 
of the accused in that case, that a revolver 
had been given to Bachinta, Thakar Singh 
and Kartar Singh, three of the  pe.sons 
recused in the present case. Inquiry 
was accordingly made by the Inspector from 
these persons and they are said to have given 
him information relating to the occurrences 
on the night of the 25th of January. Sundar 
Singh is said to have informed the Police 
about the meeting at Banta Singh’s hut and 
the attempt on the railway line on the 17th 
of February 1915, by which time, however, 
nearly all the persons alleged to have been 
present at the hut had been arrested by the 
Police. Subsequently Sundar Singh was 
given a promise of pardon and thereafter 
made a full statement which was recorded by 
M. Jamiat Singh, Magistrate, lst Class, on 
the llth of March. Of the persons said to 
have been present at Banta Singh’s hut on 
the night of the 25th of January, Banta 
Singh, Roor Singh and Jaura absconded, but 
the other 17 whose names have been given 
above were tried by a Spécial Magistrate of 
the Ist Class (exercising enhanced powers 
under section 30 of the Criminal. Procedure 
Code) for offences under sections 399 and 
402, Indian Penal Code. The Magistrate, for 
reasons given in his lengthy and carefully 
considered judgment, convicted Ishar, Thakar 
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Singh, Kartar Singh, Bachinta and Dhiana 
under section 399, Indian Penal Code, and 
sentenced them each to seven years’ 
rigorous imprisonment. Santoo son of Uttam 
lambardar, Bhagtu, Udham Singh, Amar 
Singh, Gainda, Boota, Harnam Singh, Gopal 
Singh, Santa Chamar, Labhu, Santa Singh 
son of Buta Singh and Dalip Singh were 
acquitted. 


Kartar Singh and Bachinta have appealed . 


through their Counsel Mr. Morrison and 
Ishar through his Counsel Pandit Nanak 


Chand and Thakar Singh has preferred 
an appeal through the jail authori- 
ties.. Dhiana has not appealed. On the 


other hand the Crown has preferred an 
appeal under section 417, Criminal Procedure 
Code, from the order of the Magistrate acquit- 
ting the persors whose names are specified 
above. `’ è 


Before we proceed to deal with these 
appeals we must clear the ground by pointing 
out that there was no charge against the 
accused persons of any offence in connection 
with what occurred at the railway line near 
Sura Nassi Station. There is, no doubt, 
a great deal of evidence on the record 
as regards this transaction, and the so- 
called confessions of Ishar, Bachinta, 
Kartar Singh, Thakar Singh, Gopal Singh, 
Buta, Santa lambardar and Santu Cham«r, 
so far as they are relevant at all to the 
present case, relate almost entirely to 
the.attempt to break the line and to dig up 
the telegraph post and to damage the tele- 
graph wires. But the approver in his evi- 
dence before the Court has distinctly stated 
that the object which the party had in view 
was merely to cause trouble and injury 
to Government, even though no gain accrued 
to them therefrom and Mr. Bevan Petman, 
on more than one occasion, laid stress on 
the fact that the attempt to break the 
railway line and to damage the telegraph 
wires was not alleged by the prosecution 
to constitute in any sense an attempt to 
commit dacoity. The learned Counsel stated 
that the evidence which related to this 
transaction was relevant solely for the 
purpose of corroborating the approver’s 
statement that the various accused were 
together on the night when, according to 
the prosecution, they had - assembled at 
Banta Singh’s hut for the purpoge of com- 
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mitting dacoity and had there made pre- 
parations for committing that offence. This 
explanation is fully borne out by the actual 
charges framed ‘against the accused, but 
we must confess to a feeling of surprise 
that the most criminal act alleged to have 
been committed by Banta Singh and his 
party on the night in question should have 
been regarded by the prosecution as a mere 
passing incident, relevant only as a piece 
of evidence to prove that the different 
accused persons were actually in each other’s 
company on that night. In point of fact 
it would not have been very valuable for 
the purposes of the charges as framed, as 
it might well be that persons who had not 
been present at Banta Singh’s hut joined 
the party later on when proceeding towards 
Sura Nassi Station. The transaction con- 
nected with the attempt to brea the railway 
line and to cus the telegraph wires was 
thus entirely independent of the offences 
charged against the accused and in respect 
of that transaction (which was punishable 
under section 126 of the Indian Railways 
Act, 1890, with .2 maximum sentence of 
transportation for life) the accused have 
not been tried. The sole question then for 
our consideration is, whether there is 
sufficient evidénée on the record to prove 
that the convicts and the acquitted 
persons, or any- of them, assembled at 
Banta Singh’s. hut for the purpose of 
committing dacoity (section 402, Indian 
Penal Code) or made preparations for 
committing dacoity (section 899, Indian 
Penal Code). Upon the view that we take 
of the case as thus stated it is unnecessary 
for us to differentiate between the appeals 
filed by the convicts and the appeal pre} 
ferred by the Local Government under 
section 4:7, Criminal Procedure Code, but 
in order to avoid misapprehension we 
must here state that we unhesitatingly accept 
the principles laid down by two Division 
Benches of this Court in Deputy Superintendent 
v. Amulya Charan Awan (1) and Emperor 
v. Bishen Singh (2), and that in eny event 


(1) 22 Ind. Cas. 736; 18 C. W. N. 666; 15 Cr. L, J. 
160. 

(2) 22 Ind Cas. 987; 15 Cr, L, J. 208, 125 P,*R, 
1914; 27 P. W. R, 1914, Cr. 
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we could not have accepted the appeal by 
the Local Government. The Magistrate has 
fully and carefully considered the case as 
a whole and in particular against each 
individual accused person, and has given very 
reasonable grounds for his conclusions in 
each instance. Possibly (had we convicted 
at all) we might onrselves have taken a 
different view as regards a particular in- 
dividual’s complicity in thealleged crime, 
though we do not say that we should have 
done so. But as pointed out in the autho- 
rities cited, that in itself would not justify 
usin setting aside the findings of a Magis- 
trate who had the great advantage, not pos- 
sessed by us, of hearing the evidence and of 
seeing the witnesses, and in à very recent 
case the High Court of Calcutta held that 
it was no ground for setting aside an 
acquittal that it was based at most ona 
doubtful weighing of facts [Emperor v. Chat- 
tar Singh (8)]. 


We need not, however, pursue this subject 
further, as we are satisfied that there is 
no sufficient proof against any of the accused 
persons of the offences for which they were 
tried. 


The approver, Sundar Singh, deposes 
that he, the three absconders (of whom 
one, Banta Singh, has we are informed 
since been hanged) and the accused persons 
met at Banta Singh’s hut; that Jora (one 
of the absconders) at first suggested the 
burgling of a Pleader’s house at Mauza 
Massania; that Banta Singh objected that 
the village was toofar off; that Jora then 
suggested a Brahmins house at Mauza Bal, 
but Dalip Singh pointed out that it was 
a big village of Jats; that Roor Singh sug- 
gested looting the thana and kila at 
Kartarpur, but Jora pointed out that they 
had only two pistols among them whereas 
there would be many rifles at the thana and 
kila; that Jora then proposed a dacoity at 
Mauza Naugasjah; that Amar Singh (one of 
.the accused) was sent to reconnoitre and 
returned shortly afterwards with the news 
that the villagers were all awake and that 
"it was not a proper place to loot.” After 
this the idea of dacoity was abandoned and 
the party started off towards the railway 


(3) 7 P, R. 1£04 Cr; 1 Or. L. J. 781; 97 P. L. R. 
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ling. The prosecution rely upon this -story 
as told by the approver for the foundation 
of the charges against the accused persons, 
and urge that it establishes the.fact that 
they all assembled at Banta Singh’s hut 
for the purpose of committing dacoity and 
that they made preparations for that 
purpose, As at present advised, but without 
giving any definite decision on the point, 
we are inclined to hold that even if we 
accept the approver’s story no offence under 
section 399 or section 402, Indian Penal 
Code, is thereby disclosed, inasmuch as there 
is no evidence that the accused persons 
assembled for the purpose of committing a 
dacoity or made preparations for committing 
a dacoity. The utmost that could be urged 
against them (assuming that their know- 
ledge of the objects of the meeting went 
even so far) was that they met in order to 
discuss the possibility of ° committing a 
dacoity. As observed by Gour in his com- 
mentary upon section 402, Indian Penal 
Code, an assemblage of five or more persons 
for the purpose of concerting plans for a 
dacoity yet remote or contingent is not 
within the meaning of that section, which 
postulates a determination to commit a 
dacoity. But be this as it may, and we 
leave the question open, the fact remains 
that apart from the evidence of the approver, 
there is upon the record before us nothing 
to prove that the persons assembled in Banta 
Singh’s hut discussed the question of dacoity, 
except a somewhat bald statement in the 
so-called confession of the convict Kartar 
Singh. He states that when about 18 or 
20 had assembled in the hut, “Banta Singh 
sent a man, whom I do not know,to Naugajah 
...(Banta Singh and Rur Singh) wanted to 
commit a dacoity at Naugajah and, there- 
fore, they sent the man. there to get some 
information as to whether the people were 
asleep or awake. That man came back 
from Naugajah within half an. hour and 
said the people were alert. Banta Singh 
and Rur Singh did not consult us for going 
to Naugajah.” 

This is the sole piece of evidence which 
can be said to corroborate in any way the 
elaborate story told by the approver as 
to the discussion that took place in Banta 
Singh’s hut, and even here we find 
Kartar Singh explieitly stating that the idea 
of dacoity emanated only from Banta Singh 
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and Rur Singh and that no one else was 


consulted: on the subject. This Jack of 


corroboration is ‘all the more remarkable 
when we find other accused persons coming 


forward, at an early stage of the investiga- 


tion, to confess that they took part, will- 
ingly or unwillingly, in the attempt to 
break the railway line. In none of these 
‘confessions’ is there any mention of the 
i about dacoities at’ Banta Singh's 
ut. 


:P. We are not prepared to say that in no 


case should an approver’s evidence be rejected 
as regards a particular incident simply 
Because on that one point it happens to 
be uneorroborated, nor do we accept the 
contention that in every case, regardless of 
all other facts and considerations, an appro- 
ver’s evidence must be thrown aside as 
worthless unlesg it is corroborated by 
independent evidence of a trustworthy 
character, The question of the value to be 
attached to the statements of an accom- 
plice or approver must be decided in every 
case upon the particular and peculiar 
circumstances of that case. In the present 
instance, however, we find it impossible to 
accept Sundar Singh's evidence as sufficient 
basis for convicting the accused persons, even 
though that evidence is tosome extent cor- 
roborated in one detail by Kartar Singh’s 
retracted confession. The fact&'in respect 
of which corroboration is in- this case 
naturally to be expected are the 
essential facts upon which the charges 
are based. Did the accused ^ persons 
assemble at Banta Singh's hut for the purpose 
of committing a dacoity? Did they there 
discuss the various proposals of which Sundar 
Singh speaks? And did they there make 
preparations for committing a dacoity? 
Sundar Singh alleges that they did, and 
Kartar Singh, in his retracted confession, 
so far corroborates him that he admits that 
Banta Singh and Rur Singh (two absconders) 
wanted to commit a dacoity, but he adds 
that no one else present was consulted as to 
that, On. the other hand, Buta, Ishar, 
Thakar Singh, Gopal Singh, Santu lambar- 


. dar and Santu Chamar in their confessions 


make no reference whatever to this part of 
the approver’s story and this omission is 
significant when we remember that the 
approver himself made no reference to the 
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occurrence when he first made his statement 
to the Police on the 3rd February 1915, and 
that the proceedings in Banta Singh’s hut 
were, for the purposes of the present charges, 
by far the most important incidents that 
oceurred on the night of the 25th January. 
Assuming that the persons who made confes- 
sions did. so voluntarily and with a desire 
to tell the truth, we would naturally expect, 
if they had assembled to.commit a dacoity, 
that they would have stated that they met 
for that purpose and that it was only when 
the idea ofa dacoity had to be given up as 
hopeless, that the suggestion was made that 
the railway line should be broken in order 
“to injure and trouble Government". f 

We have it in evidence that Banta Singh 
had made himself somewhat notorious in 
Mauza Sangwal by his seditious “lectures” 
and we know that the party, finally at all 
events, decided to do something not for the 
purpose of robbery ‘or gain to themselves 
but rather to cause loss and trouble 
to Government. It is, therefore, quite possible 
that the accused persons met at Banta Singh’s 
hut not with any idea of committing dacoity 
but of listening to any suggestions that he 
might have to make of "troubling" Govern- 
ment, and that Sundar Singh’s statement 
that in the first instance dacoities were 
discussed is.merely a piece of elaborate 
embroidery. And even if we are to accept 
Kartar Singh’s statement in his retracted 
confession, the utmost that can, be said 
is that Banta Singh and Rur Singh 
were anxious to commit a dacoity and 
sent a man to find out whether Naugajah 
might ‘safely be plundered, no other 
persons present in the hut being consulted 
on the subject. This statement certainly 
does not prove that the accused persons were 
met together with the object of committing 
dacoity or that they made preparations ifor 
committing that offence. 


Tn the circumstances we must hold that 
the offences charged have not been provod 
against any of the accused persons and we 
accordingly accept the appeals of the 
convicts and acquit them, The" appeal, 


of the Local Government is necessarily re- 


jected. 

Dhiana, one of the convicts has not 
appealed, but the record is before us, and 
under the provisions of section 439, Crifni- 
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nal Procedure Code, we set aside his convic- 
tion and acquit him also. 

In conclusion we — would point out that 
the transaction connected with the attempt 
to break the railway line and to cut the 
telegraph wires is entirely distinct from the 
acts alleged to constitute the offences 
charged in the case now before us against 
the accused persons, and that our judg- 
ment is in no way -concerned with the 
guilt or innocence of the accused persons, 
or any of them, in respect of that transac- 
tion, : 

Convictions set aside, 


ALLAHABAD HIGH COURT. 
CriminaL APPEAL No. 57 or 1916. 
January 31, 1916. 

Present:— Mr. Justice Piggott and . 

Mr. Justice Walsh. 

Musammat ANANDI— APPELLANT 

versus 
EMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 809— Murder — 
Guilt to be established beyond doubt— Murder by 
qoisoning— Proof—Conviction, 

In amarder case a Court has to be satisfied not 
of the probabilities but of the certainty beyond 
any reasonable doubt that the accused is guilty. [p. 
841, col. 1.] 

In a case of murder by poisoning with arsenic it 
was not shown that the accused had arsenic in her 
possession or that she gave anything to eat to the 
deceased: . 

Held, that the conviction for murder could not be 
maintained. [p. 841, col. 1.] 

Criminal appeal against an order of the 
Sessions Judge of Kamaun, dated the 5th 
January 1916. 

Mr. M. L. Agarwala, for the Appellant. 

The Government Advocate, for the Crown. 

JUDGMENT. 

WiaLsH, J.— This is an appeal by an 
accused who has been convicted of murder 
and sentenced to death. The case is a 
typical, qne of a charge of secret poisoning 

"which is sought to be established against 
accused person by a chain of circumstances, 
and it is one undoubtedly of grave suspicion 
against some one and ofa certain amount of 
suspicion, if not grave suspicion, against the 
accused. On' the whole we have come to 
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the conclusion that the convietion cannot be 
supported. The learned Judge who tried 
ihe case has delivered an elaborate, very 
pains-taking and admirably clear judgment. 
It is such an admirable composition that 
it seems almost sacrilege to tamper with it, 
In its arrangement, its careful and minute 
analysis of the evidence and in the fact 
that it goes from time to time into all 
points of doubt and difficulty as also the 
affirmative points which arise in favour of the 
defence, the judgment could, in our opinion, 
be hardly improved upon. It ig only in 
respect of certain inferences which the 
learned Judge draws at the end of his 
judgment for the purpose of supplying 
certain gaps in the case for the prosecution 
that we feel bound to differ from him. Now 
three issues are set out by him at page 41 
of the printed book: (1)*What was the 
cause of the child’s death; (2) Had the 
accused any motive for: committing the 
murder and (3). Can it be considered proved 
beyond reasonable doubt having regard to 
the events of the afternoon of the 16th of 
April that she committed the murder ? Ag 
to the first issue, he finds thatthe child 
died from arsenic poisoning. The main 
controversy on this topic was whether the 
cause of death was arsenic or cholera; but 
apart from the question ofcholera there 
was also a controversy whether there was 
arsenic at all. Taking the view we do, it is 
unnecessary to deal with this issue in detail, 
It is sufficient to say that the question is one 
of doubt and difficulty, that the medical 
evidence was conflicting and that the J udge 
arrived at his final conclusion on this issue 
by adopting in great measure the theory 
of an expert who contradicted the eye 
witnesses and two other medical experts, who 
either attended the child before death or 
subsequently examined the body. There 
are two matters to which it is perhaps 
desirable to draw attention. It is quite 
clear that in the process of the preparation 
of the prosecution case three bottles had 
been discovered and were sent to the 
Chemical Examiner for purposes of analysis, 
It was pressed upon us very strongly by 
Counsel for the accused that the mistake 
which was made with regard to those bottles 
was a serious mistake affecting the evidence 
for the prosecution. That a mistake was 
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made there is no doubt and I shall refer to 


itina moment. To our mind it does not 
affect the case for the prosecution, because 
no matter whether the contents of the 
bottles were harmless, the vomit of the 
child which was alleged to contain arsenic 
did contain the same. The mistake that 
was made wasin describing the bottles as 
containing vomit when in fact they did not 
do so. It seems to us a pity that the 
‘Chemical "Examiner, on receipt of these 
bottles and on discovering that they did not 
contain vomit as described, did not at once 
communicate with tke persons from whom 
he received them pointing out that they 
did not answer the description. It is more 
the pity in this instance, because by his 
report the Chemical Examiner drew atten- 
tion to the fact that no chemical test for 
aconite, which was one of the poisons he 
was considering, was available when a 
substance was mixed with the vomit. He 
' himself says fhat he knew that the bottles 
did not contain vomit. Under these cir- 
cumstances it was his duty either to return 
the contents for correct description or 
before analysis to communicate with the 
authorities with a view to have the descrip- 
tion corrected. We have drawn attention 
to this matter with tho view that this 
example may mot be followed in similar 
cases on any future occasion. The other 
point with regard to the medical evidence 


is this. Speaking for myself with some 
experience of investigation of poisoning 
cases, I am astonished to find a total 


absence either from the report of the Chemi- 
eal Examiner or from the medical evidence 
of any reference to the quantity of arsenic. 
Scientific precision may be and probably is 
impossible; but approximate exactitude can 
be reached. It is the invariable practice 
in & case of such importance—and if one 
case can be treated as more important than 
another itis a case of life and death—to 
state as precisely as possible in figures the 
amount of arsenic discovered in each subject 
submitted to analysis, and in the medical 
evidence at the trial to lay before the 
Tribunal such materials as exist tending to 
show what qnantity constitutes a fatal dose 
or what number or quantity repeated in 
different doses may. become fatal in persons 
of different constitutions and different ages 
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and in the present case a child of two and 
half years. All we can say is that there isa 
total ahsence of any evidence of either kind. 
in this case and we think as a matter of 
principle the attention of those who are 
responsible for the preparation of the 
case for the prosecution in such charges 
should be directed to this as soon as 
possible. 

Turning now to the second issue, in our 
view the evidence was sufficient to establish 
malice on the part of the accused and even 


motive for murder. It is on the third 
issue that the case for the prosecution 
breaks down. It is admitted. that no 


arsenic of any sort or kind and no attempt 
to possess herself of arsenic has been 
traced to the accused. Further, there is no 
evidence that at any material time the 
accused gave the deceased anything to 
eat or that their course of life was such that 
in the ordinary sequence of events she was 
likely to give the child something to eat. 
It is, of course, impossible to lay down as a 
matter of law that in a poisoning case either 
of these things must necessarily be proved. 
In my experience it is certainly extremely 
rare to find a conviction- in which both of 
them were not proved. Still it may well be 
that mere possession of arsenic by the 
accused, even without anything tending to 
show that she gave.anything to eat to the 
deceased, might be sufficient; or on the other 
hand if she had recently fed the child with- 
out it being shown that arsenic was in 
her possession, that may also be sufficient. 
But to our mind the absence of both the 
circumstances from the evidence is really 
vital. The learned Judge got over the 
difficulty in the first case, namely, the absence 
of proof that the accused had arsenic by: 
saying thus:—" I do not believe that’ she 
sould not have got some if she wanted ib.” 
That is applicable practically to everybody. 
Itis no more applicable to the accused 
than ibis to any body else. It is tanta- 
mount to say “assuming thatshe is guilty, 
in the absence of anything to the contrary 
there is nothing to show that -she could 
not have obtained arsenic." .In' f criminal 
case it seems superfluous to add that the 
onus is on the prosecution. That onus ia 
not discharged if it was seeking to prove 
-tbat she was in possession of arsenic by 
e 


x 
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showing that she had a motive to getit. 
He gets over the second difficulty by a some- 
what similar effort of imagination. The 
point in the case with regard to this, namely, 
as to what the child did before its death 
turns upon what happened between the 
time when tbe child was left in the house 
with the chain at the door by the father 
and somewhere about 5 o’clock when it was 
taken ill. -The evidence about those two 
hours is a little obscure. but substantially it 
is this:—The child was in the house where 
the accused and the child's mother both were 
and at some time or another it may have 
got outside. At the same time the mother 
was outside the verandah and at some time 
the child was in the company of and alone 
with the accused. The-defence had endea- 
voured to show that the child was outside 
the house and in coming into contact with 
other persons obviously it might have 
received some deleterious thing from the 
other persons. The learned Judge rejected 
that evidence and then held that even if 
their evidence were accepted, there is nothing 
to show that the child might not have run 
iuto the house at 4 o’clock where he was 
given something to eat by the accused. So 
that on these two vital questions he arrives at 
a final decision by saying that there is nothing 
to show that she might nothave arsenic in her 
possession and that there is nothing to show 
that the deceased might not have been 
given something to eat by the accused. In 
my view that form of finding is a form of find- 
ing which is not unlikely to occur from time 
to time in a Tribunal which at the same time 
is a Judge of law and a Judge of fact. Every- 
body performing a judicial function has 
carefully to guard himself against being in- 
sidiously prejudiced against an accused person 
because an attempt on the partof the latter 
to prove something unnecessary, but bene- 
ficial when successfully proved, breaks down, 
It formed for a long time in England one 
of the chief objections to a great remedial 


measure which became law in 1908 enabling. 


- the accused persons to give evidence on their 
behalf. It has been urged over and over 
again by txberis in criminal Jaw that if an 
accnsed person goes into the witness box and 
states too much or states something which 
ean clearly be proved to be untrue, there is a 
danger thatboth the prosecution and tbe Jury 
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“might be diyerted from the real point which 


the prosecution has to establish, because of . 
assuming things against the defence as the 
defence has broken down on some 
unnecessary point, ard thisis just what the 
learned Judge seems to have done in this 
case. Not content to rest upon the absence 
of proof that the child had anything to eat 
from the accused, the defenee tried to prove 
that there were persons about who might 
bave given the child something to eat. 
In the opinion of the learned Judge they 
failed in this and ib seems to him that their 
failure has lent an additional weight to the 
ense for the prosecution. In my opinion it 
does nothing-of the kind. 

I want to point out, and I think it is 
desirable to point out in this matter, that the 
gap in the case for the prosecution is not a 
technical gap but a real and substantial gap. 
The case for the prosecutian is that the 
child must have been given something to eat 
at 4 o'clock afternoon by the aceysed contain- 
ing arsenic. The case for the prosecution is 
that the relations between the child’s mother 
and the accused were unfriendly and that the 
child was discouraged from having communi- 
cation with the accused as faras possible. 
The three persons, namely, the child, its 
mother and the accused were together for an 
hour orso ina small place and it is hard to 
believe the theory that the accused gave food 
to the deceased surreptitiously, secretly .and 
wickedly. It would be absurd to suppose 
that she attempted to doit by force. If she 
had attempted force, of course, the child would 
have cried out and its mother’s attention 
would have been drawn. It could not have 
been done by persuasion with arsenic in 
ernde form. The child might conceivably be 
given arsenic in erude form up to a certain 
point, but the moment the child would come 
to realize its taste it must refuse to take it. It 
must, therefore, be in our opinion that the 
arsenic, if it was given at all, was given in 
some cake or sweet or in some form in some 
fluid. The hypothesis is that the little child 
of 23 years, who was somewhat hale and 
hearty that afternoon, was given a cake or 
liquid or sweet to eat and that it was given 
iusidiously, rot only without the mother . 
seeing this hut also without the child saying 
anything to the mother. To our mind it is in 
ihe highest degree improbable, in view of the 
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relations on which the parties were, that the 
child could have eaten anything given by the 
accused without the mother being acquaint- 
ed of the circumstance under which it was 
given. The learned Sessions Judge never 
entered into the discussion how it was given 
and how it could have been given without the 
mother’s knowing about it, and he found 
that something was given to the child by the 
accused because there was nothing to prevent 
her from doing so. In my view the case can- 
not be better stated than it was stated by the 
Committing Magistrate when he was com- 
mitting the accused for trial. He says that 
“it can safely be said that there is very great 
probability of the accused giving arsenic to 
the boy and thus causing his death. The 
evidence is wholly circumstantial and perhaps 
not: very strong.” But a Tribunal in a case of 
murder has to be satisfied not of the pro- 
bability but of the certainty beyond any 
reasonable doubt, that is to say, doubt 
which would operate. on the mind of 
a reasonable man; certainly it has 
to be satistied beyond any reasonable doubt 
that the accused is guilty. As it has not 
been shown that the accused had arsenic in 
` her:possession or that she gave anything 
to eat to the child; one cannot say that 
there is no room for doubt in this case: For 
these reasons I hold that. the conviction 
should be quashed and the accused be 
released. "v 

Precorr, J.—I concur. 
` By THE Cocrt.—The conviction of Musam- 
mat Anandi and the sentence of death passed 
under section 302, Indian Penal Code, are 
set aside and she is directed to be forthwith 
released. 
i Conviction set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 1226 or 1915. 
January 21, 1916. 
Present:—Mr. Justice Shadi Lal. 
ABDUL AZIZ— PETITIOXER 
vOrSus 


. EMPEROR--RzsPONDENT. 
Punjab Municipal Act (II of 1911), ss. )14, 221—- 
‘Notice to demolish building or execute “sufficient” 
Crepairs—4AUscnce of spectfication-—Illegality— Revision; 
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A notice under section 114 of the Punjab Municipal 
Act must specify the portion of the building which in 
the opinion of the Committee is in a dangerous con- 
dition and should also mention the nature of the 
repairs required to be made. [p. 842, col. 1.] 


Where, therefore, a Municipal Committee served 
a notice under section 114 of the Municipal Act on 
the petitioner mentioning the building and calling 
upon him to remove it or execute “sufficient” repairs 
to such portion of the building as was in a ruinous 
or dangerous condition and the petitioner was con- 
victed for disobedience of such notice: 

Held, (1) that the notice did not comply with 
the requiroments of law; [p. 842, col. 1.] 

(2) that the Chief Court could mterfere on revision 
with tie conviction which was bad in law. [p. 842, 
col. 1. 

Pirthi Singh v. Emperor, 22 Ind. Cas. 767; 2 P. W. 
R.19 4 Cr; 15 Cr. L. J. 191; 5P. L. R. 1914 
Emperor v. Qadir Bakhsh, 13 Ind. Cas. 203; 56 P. L. R. 
1912; 9 P. W. R. 1912 Cr; 13 Cr. L. J. 17; 8 P. R. 
1912 Cr., followed. : 


Petition for revision, under section 489 
of the Criminal Procedure Code, of the 
order of the Additional Distri¢t Magistrate, 
Delhi, dated the 15th June 1915, affirm- 
ing that of the Magistrate, First Class, Delhi, 
dated the 18th March 1915, sentencing the 
petitioner to pay a fine of Rs. 50. 

Rai Sahib Lala Moi; Sagar, for the Peti- 
tioner. 


Mr. Herbert (Assistant Legal Remem- 
brancer), for the Respondent. 


JUDGMENT.—-The petitioner has been 
convicted, under section 219 of the Punjab 
Municipal Act, IIT of 191-, for disobedience 
of a written notice issued to him under 
section 114, and has been sentenced to a 
fine of rupees £0. Now the legality of the 
conviction depends upon the determination 
of the question whether the notice com- 
plied with the requirements of law. Sec- 
tion 114 authorizes the Municipal) Com- 
mittee to require the owner of a building 
in a dangerous state either to remove the 
same, or to cause such repairs to be made 
to it as the Committee may consider ne- 
cessary for the public safety. The notice 
after mentioning the building calls upon 
the petitioner to remove it or execute 
sufficient” repairs to such portieneof the 
building as is in a ruinous or dangerous 
condition. Now two objections are taken 
to the validity of this notice. In the first 
place, it is urged that it does not specify 
the portion cf the building, which, in the 
opinion of the Committee, is in a dangerdus 
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condition, and secondly, the nature of the 
repairs required to be made has rob been 
mentioned therein. 

In my opinion, these objections are valid. 
The judgment of the learned Chief Judge 
in Pirthi Singh v. Emperor (1). is 
inter alia, an authority for the view that 
the portion of the building, which in the 
opinion of the Municipal Committee is 
dangerous, should be specified. In regard 
to the second point, the ruling in Emperor 

v. Qadir Bakhsh (2) is on all fours with 

the present case. It’ is true that that 
judgment deals with the prosecution under 
the. Cantonment Code, but section 94 of 
the Code is in part materia with section 
114 of the Municipal Act. Both the Acts 
use the words “such repairs” as ithe Com- 
mittee may consider “necessary” and it 
will be observed that the notice in that 
case, which directed the owner to repair or 
demolish the house, was held to be bad. 
. In fact, the learned Counsel for the 
Crown frankly admits that the notice in 
question does not comply with the terms of 
the section, but he contends that as the 
Magistrate has convicted the petitioner, 
this Court should refuse to interfere on 
revision. This contention Jam unable to 
accept. It is clear that the notice. is the 
foundation of the conviction, and when the 
notice is bad in law, the conviction must 
fail. 

Accordizely I accept the application for 
revision, and sət aside the conviction and 
sentence. The fine, if paid, shall be refund- 
ed to the petitioner. 
: Revision allowed. 


- (1) 22 Ind. Cas. 767; K P.L. R. 1914; 2 P. W. R. 
1914 Cr; 15 Cr. L. J. 191. 

. (2) 18 Ind. Cas. 209; 3 P. R, 1912 Cr; 
3912; 9 P. W. R. 1912 Cr; 13 Cr. L. J. 17. 
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CALCUTTA HIGH COURT. 
CriminaL RgrERENOE No. 248 or 1915. 
January 21, 1916. . 
Present:—Mr. Justice Chitty and 
Mr. Justize Walmsley. 
Musammat MUTESARI—Compralnant 
versus 


NAND KUMAR SINGH—Accusep.- 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance for illegitimate child, application Jor, 
dismissal of—Order, if final—Magistrate, jur isdiction 
6f, to entertain another application. 

A Magistrate’s order dismissing an application for 
maintenance under section 488. of the Criminal 
Procedure Code, 1498, is a final order so far as his 
Court is concerned and he has no jurisdiction. to 
entertain a second application on the same facts, 
[p. 843, col. 1.] 


FACTS material to the report will appear 
from the following extracts from the letter: 
of reference of the Sessions Judge of 
Sarang:— 

"The facts of the case afe, that on “th 
October 1914. Musammat Mutesari made 
an application to the Sub-Divisional Officer 
of Sewan under section 483, Criminal Pro- 
cedure Code, against Nand Kumar Singh 
for maintenance of her illegitimate child 
of whom she alleged that Nanda Kumar 
Singh was the father. After evidence was 
taken on both sides the Magistrate passed 
an order on the 12th of January 1915 to the 
following. effect :— < 

‘Arguments heard * * * * Accused 
has one witness only * * *.# ¥* “y 
Applicant lives or lived next door to Nand: 
Kumar * * * Nand Kumar is her 
husband’s elder brother. The defence is 
that sbe is of bad character and was turned 
out on that account two years ago. It is 
also pointed out that Nanda Kumar has 
a wife and children and is fifty years of 
age 7*.,* * * * * * Taking all the 
facts into consideration I am unable to 
&ward maintenance to the applicant on the 
evidence produced. The evidence is slender ` 
and the accused ean hardly be said to have 
been the most likely person for the father. 
The cause is, therefore, accepted unless further 
evidence should turn up.’ 


Subsequently on the 12th July 1915 Mu- 
sammat Mutesari filed a fresh application 
before the Sub-Divisional Offieer of Sewan 
under section 458 against Nand Kumar 
Singh for maintenance of the same illegiti- 
mate child. The learned Sub-Divisional 
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Officer after taking further evidence passed 
an order on the 30th September 1915, 


directing Nanda Kumar to pay Rs. 9 a 
month maintenance under section 488, 
Criminal Procedure Code, with effect 


from the date of the original application. 
*.* ® In my opinion this order is illegal, be- 
cause the learned Sub-Divisional Officer had 
in effect dismissed the previous application 
by his order dated 12th January: 1915. 
(Mentioned above.) Thus he had no power 
to revive the application upon the same 
alleged facts. 

The learned Sub-Divisional Officer in his 
explanation says that he had not disposed of 
the original application and had not come to 
a definite finding, 

Howéver, the law does notintend that 

an application of this kind should be kept 
hanging over a person’s head for months 
in the hope of further evidence turning 
up. : 
“Thus I am of opinion that ‘the 
Magistrate’s order of the 12th January 1915 
must be held to be a final order and hence 
his subsequent order of 30th September 
1915-is illegal, as he had no power to re- 
vive the original application. 

For the above reasons I recommend that 


the order of the learned  Sub-Divisional 


Officer be set aside." 

Dr. Dwarkanath Mitterand Babus Manindra- 
nath Baneriee and Baikuntha. Nath Mutter, for 
the Accused. 

JUDGMENT.—We accept the reference 
for the reasons given by the learned 
Sessions Judge and set aside, the order 
for maintenance dated 30th September 1915. 
We may refer in this connection to the 
cases of  Musammat Jamoti v. Gadalo 
Kamar (1) and Laratti v. Ram Dial 
(2). In our opinion, the order of 
the Sub-Divisional Magistrate of 12th 
January 1915 dismissing Musammat Mu- 
tesari’s application for maintenance was & 
final order so far as the Magistrate’s Court 
was concerned. 


Reference accepted. 
(1) .1 C. L. R. 89. 
(2) 8 A. 224. 
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PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 757 or 1915. 

- November 19, 1915. 
Present:—Mr. Justice Rattigan. 
WARYAM SINGH AND orHers—-Convicrs— 
APPELLANTS 
versus - 
EMPEROR—PROSECUTOR— RESPONDENT. 

Approver—Corroboration, nature of—Preparation 
to commit dacoity—Evidence of preaching sedition, 
relevancy of - Penal Code (Act XLV of 1860), ss. 399, 
402—Evidence Act (I of 1872), s. 114 (b). 

There should be direct and material corroboration 
of the statement of an approver who is of very bad. 
character. [p. 845, col. 2. 

Where the charge is that the approver and, 
his companions made preparations to commit dacoity 
and actually assembled together at various places 
for that purpose, the evidence that they preached 
sedition and excited the populace to muéiny does in 
no way corroborate his statement, though their doing 
so was also illegal. [p. 845. col. !.] 

The evidence tending to show that the co-acoused 
or some of them were seen in the company of the 
approver at or in the vicinity of the places at which, 
he says, dacoities were to be committed, is not 


p. 845, 
col. 1.] 


Appeal from the order of the Magistrate 
lst Class, Ferozepore, exercising enhanced 
powers under section 30, Criminal Procedure 
Code, dated the 10th July 1915, convicting’ 
the appellants. 

“Mr. Nand Lal, for the Appellants. 

; The Assistant Legal Remembrancer, for 

the Respondent. 


` JUDGMENT.—The appellants in this 
appeal which was preferred through Mr. 
Nand Lal, Advocate, are (1) Waryam Singh 
son of Bhag Singh, Jat of Math Bhaik in 
the Gujranwala District, aged 30; (2) Ishar 
Singh, Jat of Boionwala, Zira Tahsil, Feroze- 
pur District, aged 23; (3) Kartar Singh, 
Jat Motola, Ludhiana District, aged 28; (4) 
Sardara, Jat of Singhanwala, Moga Tahsil, 
District Ferozepur, aged 30; (5) Waryam 
Singh son of Narain Singh, Jat of Mauza 
Bhikhi, Patiala State, aged 28. ! 

In Criminal Appeal No. 846 of 1915 which 
was presented through the jail authorities, 
and is connected with the same transaction, 
the appellant is Bachan Singlf, “a Jat of 
Mauza Bhikhi in the Patiala State, aged 24. 

All these appellants have been conyicted 
under sections 399 and 402, Indian Penal 


Code, by Shahzada Sultan -Asad Jan, 
Magistrate, Ist Class, exercising powers | 
under section 30, Criminal Procedure 


844 
WARYAM SINGH V. EMPEROR. 


Code, and have been sentenced each to 
seven years’ rigorous imprisonment with the 
exception of Kartar Singh, who has been 
sentenced to three-years’ rigorous imprison- 
ment. In this judgment I shall deal with all 
the appeals. 

The charge upon which the appellants 
were tried and convicted is to the effect that 
from the 14th to the 27th November (pre- 
sumably though this is not stated) 1911, 
they “formed into a gang of more than five 
persons to commit dacoity and did make 
preparation to commit dacoity naturally at 
Singhanwala, Gidarbah and other places” 
and thereby committed an offence punishable 
under sections 399, 402 of the Indian Penal 
Code. 


The trial began on the 17th June 1915; 
the defence closed on the 5th July and 
judgment was delivered on the 10th July 
1915. The record is extremely bulky, no 
less than 80 witnesses having been produced 
on behalf of the prosecution alone, but as 
admitted by the learned Assistant Legal 
Remembrancer, who appeared to support 
the convictions, the whole case practically 
depends on the evidence of the approver, 
Jawala Singh (P. W. No. 74). This witness 
has given evidence at great length and for 
ihe purposes of the present case the greater 
part of his evidence is wholly irrelevant 
and does not in any way concern the charge 
upon which the appellants were tried. 
Jawala Singh is admittedly a person of 
the worst possible character and had 
suffered seven years’ rigorous imprisonment 
for dacoity prior to his departure for 
Shanghai. At that place he came into 
contact with various sedition-mongers such 
as Gurdit Singh, Harnam Singh, Wir Singh 
and Nadhan Singh and eventually formed 
one of a company of about 80 persons. who 
returned to India with Nadhan Singh, with 
the object of preaching sedition and exciting 
mutiny. i 


Among his co-passengers, he tells us—-but 
there is no corroboration of his statement--, 
were two °of the present appellants, Ishar 
Singh and Waryam Singh son -of Bhag 
Singh. Nadhan Singh’s party landed at 
Columbo and thence proceeded to Madras 
where they separated, some going to 
Hydérabad Deccan, others (including the 
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approver) to Delhi. Thereafter the approver 
appears to have wandered about from 
place to place, talking sedition to various 
persons such as Dewa Singh (P. W. No. 31) 
and endeavouring to heat up recruits, The 
Police appear to have had their suspicions 
aroused about his intentions and he” was, 
therefore, constantly on the move. He 
managed, however, to attend the meeting 
convened by Nadhan Singh for the 8th 
November at Moga. Nothing definite was 
done at this meeting and Nadhan Singh 
ordered the members to disperse and to 
meet him later on at a time and place to 
be subsequently fixed. After this the 
approver once again wandered about in an 
aimless fashion until a second meeting was 
held at Mehna. This too proved abortive 
and those present, being obviously tired of 
doing nothing, begged Nadhan Singh to fix 
a pukka date for the great gathering and not 
to continue the policy of adjourning meet- 
ings. They further asked his permission to 
commit dacoities inthe meantime. Nadhan 
Singh appears to have been reluctant to 
grant this permission, but eventually told 
them that they must not commit dacoities 
on the publie, though there was no objec- 
tion to their looting Government treasuries 
and armouries, and robbing the Police of 
their rifles, The approver adds that -Nadhan 
Singh suggested that it would be'a good 
thing if they robbed the Police Station at 
Gidarbah of its rifles, 


Up to this time it is clear from the 
evidence of the approver that the main 
object which he and his friends had in view : 
was to excitea rebellion and that it was 
only after this meeting at Mehna that the 
suggestion was seriously propounded that 
dacoities should be resorted toin order to 
relieve them of ennui. I make this remark 
in this counection, because it is a point upon 
which tho prosecution lay stress that the 
appellants were seen at various places in 
company with the approver, Nadhan Singh 
and other notorious persons, The approver 
alleges that appellants, himself and others 
were present on those occasions and at those 
places in order to commit dacoity, and in 
the ordinary course of: things if these 
persons had previously been associated for- 
no other purpose, it would baan argament 
of some weight iu support of; the prosecn- 
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tion that they were actually proved to be 
together in a band at places where (accord- 
. ing to the approver) dacoities were to be 
committed. Butit seems to me that this 
argument loses weight and that the so- 
called corroboration of the approver’s story 
is really no corroboration at all, when we 
remember that the appellants are all 
returned emigrants and that admittedly they 
were, at all events originally, associated for 
the purpose of preaching sedition and exeit- 
ing the populace to mutiny. This, no 
doubt, was a criminal object and as such 
punishable under the provisions of Act VILI 
of 1913, which have added sections to the 
Indian Penal Code making criminal conspi- 
racy an offence. But the appellants have 
not been tried on that charge and what we 
have in the present case to see is whether 
there is any direct and material corrobora- 
tion of the approvers statement that he 
and they made preparations to commit 
certain dacoities and actually assembled 
together at various places for that purpose. 

According to the approver, after the 
meeting at Mehna he and eleven other 
persons, including Bachan Singh, the two- 
Waryam Singhs and Sardara, appellants, 
started off on a campaign to commit dacoi- 
ties. Their first intention was to rob the 
Police Station at Gidarbah, but this idea 
was abandoned. 'Sardara then suggested a 
dacoity at his own village, Mauza Singhan- 
wala, but this suggestion was also given 
up. Next the plan of looting the shop of one 
Shiv Charan at Mauza Bhai Bagha was 
mooted, but had to be abandoned as it was 
found that the villagers had got wind of 
the contemplated attack and had shut up 
all their shops and houses. 

Then the gang proceeded to Marza 
Bhikhi in the Patiala State, but were 
dissuaded from committing dacoity there 
owing to the entreaties of Bachan Singh’s 
and Waryam Singh son of Narain Singh’s 
relations. After this the gang proceeded to 
Sangawala and thence to Motala where they 
were homed and fed by Kartar Singh, appel- 
lant, who suggested the idea of a dacoity at 
Mauza Rajyana. They proceeded to that 
place and reconnoitred the house that was to 
be robbed, but the dacoity never took place 
as the gang were told that evening that they 
'had to meet the leaders of their party. at 
“Badoowal. They accordingly proceeded to 
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thé latter place and attended the meeting. 
The approver was here told off to collect 
members of the party for another meeting 
at Moga, and at Moga it was arranged 
that the party should proceed on the 25th 
to Mian Mir and there assist the native 
soldiers who had agreed to mutiny and to 
attack the Territorial regiments. After this 
meeting another was fixed at Ferozepore and 
the members were asked to wait at the 
latter place until the 30th, when it was 
expected that the Pathan regiment quartered 
there would revolt. While waiting there, 
the approver and certain other persons, 
including Waryam Singh sonof Bhag Singh, 
decided to commit a dacoity at the Govern- 
ment treasury at Moga and proceeded to 
that place but were there arrested. Roda, 
one of the gang, was found on arrest to 
have a loaded revolver and some 41 cartridges 
on his person. 

Such. briefly summarised, is the approver’s 
story and what I Lave to decide is whether 
upon the record before me, there is 
sufficient corroboration of his statements 
relating to the preparations for the com- 
mission of the alleged dacoities to justify 
me in upholding the conviction of the 
various appellants. Obviously it would be 
in the highest degree unsafe to accept the 
mere statement of a person of Jawala 
Singh’s character and  antecedants ag 
sufficient proof of the facts alleged by him, 
and unless his statements are independently 
corroborated, in material and relevant 
particulars, the appellants must be held 
entitled to the benefit of the doubt, 
which would then arise as to their guilt. 

Now what is the corroboration to which 
the Magistrate refers in his judgment? 
Shortly stated it is, in the main, evidence 
tending to show that the appellants or some 
of them were seen in Jawala Singh’s 
company at or in the vicinity of places 
at which he says dacoities were to be 
committed. Not one of the dacoities eyer 
was committed and we have only the bare 
statement of the approver that they were 
contemplated, while, on the other “hand, It 
is quite possible that these returned 
emigrants were wandering about in batches 
in order to carry out the original object 
of their association, which was to preach 
sedition -and excite the people to rise 3n 
mutiny. 
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Apart from the case of Waryam Singh 
son of Bhag Singh, with which I shall 
deal presently, it is not suggested that 
the appellants were seen in Jawala Singh’s 
company under circumstances which suggest- 
- ed that the gang was abont to commit 
dacoity. 


The Magistrate has referred to the evidence 
of a large number of witnesses as 
supporting the statements of the approver 
against each of the appellants. I have 
carefully scrutinised this evidence but am 
unable to agree with the Magistrate’s view 
‘of it. The witnesses, as I have already 
remarked, testify merely to casual meeting 
with the approver, who was accompanied 
by one or more of the appellants on the 
different occasions. The circumstances in 
' which they saw the approver were of the 
most ordinary kind and did not in any 
way suggest that a dacoify was in con- 
templation. Thus for example  Bishen 
Singh (P. W. No. 12:, a durzi of Moga, 
says that on a certain occasion the approver 
came to his shop to get a shirt made and 
that Jawala Singh son of Narain Singh 
was in his company. On another occasion 
Jawala Singh, Nadhan Singh, Ishar Singh 
and others paid a visit to Harnam Singh 
(P. W. No. 19) of Ghal Kalan, stayed with 
him the night and left'the next morning 
saying they were going toseea wrestling 
match. Then again Farid Bukhsh (P. W. 
No. 48) constable, stationed at Mour 
Railway Statior, states that on or about 
the 18th November at 6-30 a. m. he saw 
ten or twelve persons passing the godown 
and suspected them and asked them who 
they were. They replied that they were 
a recruiting party. He states that among 
the persons whom he saw were Waryam 
Singh son of Narain Singh, Bachan Singh 
whom he knew before, Jawala Singh and 
Sardara Singh. The rest of the evidence 
is of a very similar character and cannot, 
in my opinion, be said to afford material 
and relevant corroboration of that part of 
the approver’s story which relates to 
preparation for the commission of dacoity. 
The case against Ishar Singh and Kartar 
Singh is especially weak. As against the 
former we have the evidence of three 
persons, Harnam Singh (P. W.No.19) «ho 
merely states that Nadhan Singh, Jawala 
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Singh and five other persons among whom 
was Ishar Singh came to his village and 
stayed the night, Waryam Singh (P. W. 
No. 20) who corroborates Harnam Singh, and 
Ganda Singh (P. W. No. 17) who deposes that 
Ishar Singh and the two Waryam Singhs 
paid a visit to Nadhan Singh at Mauza 
Sula and stayed some days with him. f 

Kartar Singh is a returned emigrant and 
knew Jawala Singh previously. He admits 
that Jawala Singh and some of his friends 
came to see him on one ` occasion 
and that he supplied them with 
milk. The prosecution evidence is to the 
effect that he also let them have the use 
of akotha outside the village and they were 
subsequently turned out of that kotha by 
Hazara Singh (P. W. No. 56). All this 
evidence is probably true, but L cannot see 
that it incriminates Kartar Siagh In respect 
of the offences of which he kas been convicted. 
The Magistrate lays stress on the fact that 
the kotha to which Kartar Singh took 
Jawala Singh and his friends was outside the 
village and he infers from this that Kartara 
knew who the members of the gang were. 
Kartara no doubt had that knowledge ani he 
probably also knew that Jawala and his 
friends were sedition-mongers beut on excit- 
ing mutiny. There is nothing to show that 
his kuowledge went further than this or that 
he had any reason to suspect that the party 
had assembled in order to commit:a dacoity. 
The approver states that Kartara proposed 
the commission of a dacoity at Mauza 
Rajyana, but as to this we have the approver's 
statement alone. 


As regards Sardara, it is clear from the 
evidence of the Assistant Surgeon Rahmat 
Ullah, who was called as a witness by the 
defence, thatthe appellant when admitted to 
jail on the 16th December 1914 was suffer- 
ing somewhat severely from syphilis and that 
he had this disease upon him for probably five 
or six months priorto that date. The Assistant 
Surgeon states that Sardara could walk 
about but was quite unable to do anything 
active. 

The only appellant against whom there is 
material corroboration of the approver’s 
story is Waryam Singh, sonof Bhag Singh. 
According to the approver some five or six 
persons including himself, Roda Singh and 
Waryam Singh son of Bhag Singh made up 
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their minds after the meeting ab Feroza- 
pore to loot the Government treasury at 
Moga; that they proceeded to Moga with 
this. object. in view but that on arriving 
.there they heard of the fight in which the 


zaildar and the Sub-Inspector had been 
killed; that they thereupon decided to 
return to  T'erozepore, but that he, 


Waryam Singh and Roda were arrested | 


at the Station by the Polica. There is 
‘ample evidence to show that this arrest did 
-tako place and that Roda when captured 
.had on hi: person a loaded pistol and +45 
‘cartridges. 

As regards Bachan Singh, evidence has 
been given to the effect that after 
his arrest he pointed out a place outside 
Mauza Bhikhi, his village, where he had 
buried a revolver and that this revolver 
was found at the spot indicated. As a 
matter of fact probably most of ‘the 
returned emigrants had ‘revolvers in their 
possession, but it does not necessarily follow 
that Bachan Singh intended to use that 
revolver in any dacoity. J think his case 
is essentially different from that of 
<. Waryam Singh son of Bhag Singh. who was 
actually arrested at the spot where the 
dacoity was about to be committed in the 
company of a man who had a loaded pistol 
.upon him. 

Taking all ‘the facts into consideration, I 
am of opinion that there is no sufficient 
proof of the approver’s story as regards 
any of the appellants, except Waryam Singh 
son of Bhag Singh. Accordingly I accept 
the appeal of Waryam Singh son of Narain 
Singh, Bachan Singh, Kartar Singh, Sardara 
and Ishar Singh and àequit them. I maintain 
the conviction of Waryam Singh son of Blíag 
Singh and dismiss his appeal. 

Appeal of all but one accepted. 





PUNJAB CHIEF COURT. 
Criminat Revision Petition No. 1113 
or (915. 

November 12, 1915. 
Present:—Mr. Justice Shadi Lal. 
MOOL.CHAND AND ANOTHER — 
CONvICTS— PETITIONERS 
versus 


EMPEROR—PaosEcUTOR—HRESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 4389— 
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Complaint, non-mention of assault in—Conviction for 
assault, illegality of—Penal Code (Act XLV of 1860), 
s. 328. 

Where a complaint merely mentioned the fact 
of the accused having used abusive language but 
did not contain any mention of assault and the 
accused was Gonvicted under section 323, Indian 
Penal Code: 

Held, that the conviction was bad and liable to be 
set aside in revision. [p. 848, col. 1.] 


Petition for revision of the order of the 
District Magistrate, Lahore, dated the 25th 
of February 1915, modifying that of the 
Magistrate, Ist Class, Lahore Cantonment, 
dated the 5th of November 1914, convicting 
the petitioners. 

FACTS.—On 10th October 1914, at 10 
A. M., the petitioners, Mool Chand and Milkhi 
fam, along with one Mvsammat Hukam 
Devi were taken to the Cantonmant Magis- 
trate, Lahore, by a Police constable on the 
allegation that the petitioners were abusing 
Musammat Hukam Devi, and on being 
prohibited from doing so, they used im- 
proper language towards the constable also, 
and consequently they-were liable to be dealt 
with under section 67 of the Cantonment 
Code. Before the Court they were accused 
of hurt and assault under sections 323 and 
352, Indian Penal Code, and were ultimately 
convicted under section 323, Indian Penal 
Code. 

On 12th October 1914, another com- 
plaint was brought against the petitioners 
by one Harji, tonga driver, on the alle- 
gation that on 10th October 1914, at 10 a. m., 
the petitioners engaged his tonga and on 
their returning from the Court they struck 
him when he demanded thé fare from them. 


‘In this case also the petitioners were con. 


victed and fined under section 323, Indian 
Penal Code. The petitioners applied for 
setting their convictions aside in both cases, 
on the grourds inter alia that there was 
no mention of any assault in the first re- 
port of the Police, and that when at 104. m. 
on 10th October 1914 they were taken to 
the Court by the Police constable, they 
could. not have engaged the tonga of Harji 
complainant at that time. The Chief Court 
on revision set aside the conviction? only in 
Hukam Devi’scase by the following judgment. 
Lala Hukam Ohand, for the Petitioners, 


JUDGMENT.—As regards the assault on 
the complainant Harji, the Magistrate has 
believed the evidence of the witnesses and 
there is no adequate reason for interfering, 
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in revision, with the finding of facts. The 
ease brought by Musammat Hukam Devi 
stands, however, on a different footing. The 
complaint instituted by the Inspector of 
Police on her behalf merely mentions the 
fact of the accused having abused her, and 
does not contain the slightest allegation 
of the alleged assault. That being so the 
conviction under section 323, Indian Penal 
Code, cannot be upheld. I accordingly 
accept the application for revision so far 
as to quash the order of conviction in 
the aforesaid case and I direct that the 
fines, if paid by the petiticners, be refunded 
to them. i 
Petition partly accepted. 





LOWER BURMA CHIEF COURT. 
CriminaL Revision Petition No. 261-B or 
1915. 

November 29, 1915. 
Present:—Mr. Justice Ormond. 

MA SHEIN - Petitioner 
versus 
KIM SEIN alias SAW CHAN SEIN— 

RESPONDENT. 

Buddhist Law, Chinese—Marriage, forms cf—Pre- 
sumption—Long cohabitation. . 

Though there are usually six preliminary steps to a 
first class marriage in China, these forms are not 
indispensable and there is nothing to show that any 
particular ceremony is essential fora valid marriage 
under the Chinese Law, : 

If the parties {cohabit for several years as man and 
wife, the presumption that there was a valid marriage 
must prevail. 

Ma Thein Shin v. Ah Shein, 24 Ind Cas. 367; 7 Bur. 
L. T. 246, followed. 

Review oftheorder ofthe 1st Class Township 
Magistrate of Mudon, dated the 7th April 
1915, passed in Criminal Miscellaneous No. 5 
of 1915. 

ORDER.—The petitioner Ma Shein 
applied under section 488, Criminal Procedure 
Code, foran order for maintenance against 
her husband, the respondent Kim Sein. The 
respondent denied that petitioner was his 
wife, because neither his parents nor her 
parents gave him in marriage when he was 
young. e Phe parties eloped when they were 
each 16 years of age and respondent took the 
petitioner to his father’s house where they 
lived for one month as husband and wife, 
They then stayed a day or two in petitiouer’s 
parents’ house. Respondent then went to 
school at Moulmein for three years and spent 
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his holidays partly with his father and partly 
with the petitioner. During this period of 
three years respondent’s step-mother gave 
petitioner a monthly allowance of Rs. 10, 
When respondent left school, the parties 
lived four months in respondent’s uncle’g 
house and then for abouta year in petitioner’s 
parents’ house. About three years ago the 
parties got a divorce from the headman, but 
were reconciled that night and continued to 
live together as man and wife. About five 
months before her application, the petitioner 
became pregnant by the respondent. The 
respondent has now taken another wife. The 
parties are apparently well-to-do. The 
respondent’s father is Chinese and hismother 
a Talaing. . 

The Magistrate dismissed the petitioner's 
application because there was no marriage 
ceremony as is required by Chinese Buddhist . 
Law and heheld that there was no valid 
marriage. j 

From the evidence, I think, it is clear that 
according to Burmese Buddhist Lawthere was 
& valid marriage, which has been sanctioned 
by the parents of both the parties, It may 
be open to question whether a foreigner who 
contracts & marriage in à British dominion, 
which is valid according to the law admi- 
nistered in that place, is entitled to repudiate 
the marriage on the ground that certain .for- 
malities were not observed which are requisite 


- for a valid marriage according to his personal 


law as administered in the foreign country, 
But it is unnecessary to go into that question, 
because in Parker’s Essay on Comparative 
Chinese Family Law which has been accepted 
as an authority in Ma Thein Shiny. Ah Shein 
(1), it is stated that though there are usually 
six preliminary steps to a Ist class marriage 
in China, those forms are not indispensable, 

Assuming, therefore, that Chinese Buddhist 
Law is applicable to the case, there is nothing 
to show that any particular ceremony is es- 
sential for a valid marriage under that law. 
And the parties having cohabited for several 
years as man and wife, the presumption that 
there was a valid marriage must prevail. 

1 set aside the order of the Magistrate and 
direct that the petitioner’s application be 
proceeded with and the amountof maintenance 
to be awarded to her determined. | 


Order set aside. 
(1) 24 Ind. Cas 367; 7 Bur. L. T. 246, 
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CALCUTTA HIGH COURT. 
Appeat FROM APPELLATE DECREE No.-1491 
or 1913. 

i February 10, 1916. . 
Present: :—Justice Sir Herbert Holmwood, Kr. us 
and Mr. Justice Imam. 
` ABDUL HAKIM GAZI—Derenpant No. 1 
— APPELLANT 
versus 


- PANCHI DASI AND OTHERS — PLAINTIFFS — 


RESPONDENTS: 

. Decree —Ex parte decree— Decree-holder auction-pur- 
chaser, purchaser /rom—Plea of bona fide purchase for 
value, raising of—Consent decree obtained by forging 
name of judgment-debtor in solenamah, effect of— 
Fraudulent consent decree, whether requires to be set 
^aside—Consent decree, value of—Evidence Act (I'of 
1872), s. 44. 

A purchaser from a decree-holder auction-pur- 
-chaser in execution of an ex parte decree cannot avail 
himself of the plea of bona fide. purchase for value, 
p. 850, col. 1] 

Satis Chandra Chose v. Rameswaii Dasi, 
Cas. 894; 22 C. L. J. 409, applied. 

In a suit for the recovery of possession 6f a pro- 

` perty on declaration of plaintiff's right as auction-pur- 
; chaser in execution of a tent decree, it was found that 
in execution of a mortgage-decree by consent ona 
solenamah executed by the mortgagors and the 
: mortgagee the same property was purchased by 
. the mortgagee- decree-holder and sold ` to the 
, defendant No. 1, and the plaintiff though made a party 
to the mortgage suit was no party to the decree 
‘by consent but his name was forged in the solenamah: 

Held, that the plaintiff was in a stronger positión 
‘than a mere ev parte judgment-debtor and -the - 
defendant No. 1 could not resist his title on the plea 
. of bona fide purchase for value but must look to his 
fraudulent vendor for compensation. (p. 850, col. 1.]. 

Held, also, that the plaintiff being no party to the 
consent decree could attack it in his suit by virtue 

'of section 44 of the Evidence Act and did not 
require to have it set aside. [p. 850, col. 1] 

Rajib Panda v. Lakhan Sendh Mahapatra, 27 O. 11; 
3 C. W. N 660, followed. 

Golab Koer v. Badshah Bahadur, 2 Ind. Cas. 129; 10 
O.L. J. 420; 18 C. W. N. 1197; Sarbesh Chandra 
Basu v. Hari Dayal Singh, 5 Ind. Cas. 286; 14 C. 
W. N. 461; 11 C. L. J. 346, distinguished. 

Held, further, that the consent. decree against ‘the 
| plaintiff was a nullity and did not require “to be set 
aside. as it would, if there were an ea parte decree 
against him after making him a party. [p 850, col. 2] 


31 Ind. 


A consent decree differs from a decree of Court i in, 


this, that no one is a party to the decree who has 
not.willingly contracted to govern himself by the 
decree if sui juris and if he isnot, the Court must 
have declared the decree contracted for him by his 
guardian to be for his benefit. [p. 850, col. 2] 


decree of the Subor- 
dinate Judge, Khulna, dated the 17th 
January 1913, confirming that ¿of the 
` Munsif, Batkhira, dated the’ Ist September 
1911. 


Appeal against the 
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Babus Sarat Chandra Ray Chowdhury and 
. Dhirendra Krishna Roy, for the Appellant. . 

Babu Broja Lal Chakraberty for Babu Hara 
Prosad Chatterjee, for the Respondents, 


JUDGMENT.—This appeal arises out of 


' 2 suit brought by the plaintiff for recovery 


of possession of 13° plots of land measur- 
ing 20 bighus 14 cottas on declaration of 
the plaintifi’s right as auction-purchaser 
thereto. Three persons Arif, Khater -and 
Dhari called Dwarika in the record had a 
jama of Rs. 24. This was split up by 
partition recognised by the landlords and tlie 
jama of Rs. 16 fell tc Arif and Khater 
and one of Rs. 8 to Dwarika. The plaint- 
iff purchased these jamas at sales in 
execution for their own rent brought by the 
malkis. fle purchased the  smalltr jama 
on the 16th February 1903 and the larger 
juma onthe 21st July 19083. The whole 
jama had been mortgaged by way of condi- : 
tional sale to one Jadab ‘Sirdar, defendant 
No. 16, we are told in 1885, but there is 
nothing in the paper-book to show this and 
in 1903 the mortgagees sued the mortgagors 
and made the plaintiff a party. On the: 
5th May 1903, a solenamah was filed by all 
the mortgagors-defendants‘purporting to be 
also signed by the plaintiff. .On the basis 
.of this compromise the mortgaged property 
was put up to sale under a decree absolute 
made on the 9th April 1904, and purchased 
by the decree-hoider at the auction sale. 
He sold the land to the defendant No. 1 bya 
private arrangement. 


It has been found as a fact that the plaint- 
iff did not sign the solenamah and was no 
party to the decree by consent. It is 
further found that the alleged signature of 
the plaintiff on the solenamah is a fraudulent 
imitation of his real signature and that the 
mortgagors incurred no liability under that 
decree, which had the effect of depriving the 
plaintiff of the property which he had 
purchased. The fraud was the fraud of 
the mortgagors. The Subordinate Judge 
has held - that the plaintiff’s title bas not 
been: affected by the sale and that ‘he can 
recover, 

The ‘contentions .of the defendant No. 1 
in appeal are, frst, that he isa bona fide 
purchaser for value under section 53 of 
the Transfer of Property Act and cannót 
be ejected, and secondly, that the plaintiff 
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cannot succeed without having the consent 
decree set aside and this cannot be done 
inthe absence of the mortgagors. If the 
defendant No. 16 had no title to 
sell, the plaintiff must look to him for 
remedy. 

As regards the first question the decision 
of this Court in Satis Chandra Ghose v. 
Rümeswari Dasi (1) is a complete answer. 
The purchasers from decree-holders euction- 
purchasers in execution of an ez parie decree 
cannot avail themselves of the plea of 
bona fide purchasers for value. By the 
conduct of the mortgagorsand mortgagees 
in forging the plaintiff's name in the sole- 
namah, he was in a stronger position than a 
mere ex parte judgment-debtor. Certainly 
the defendant No. 1 must look to his 
fraudulent vendor, defendant No. 16, for com- 
pensation ‘and cannot resist the plaintiff's 
title. 


As regards the second point the rule 
laid down in Rajib Panda v. Lakhan Sendh 
Mahapatra (9) seems quite sufficient. The 
plaintiff being no party to the consent decree 
ean attack it by virtue of section: 44 of the 
Evidence Act and does not require to have 
it set aside. i 


It is finally suggested that the consent 
decree was not set up as a defence to this 
suit, because when the plaintiff brought his 
suit in the first instance in 1907 witha 
mere formal defect which compelled him 
to withdraw it with liberty to bring’ a 
fresh suit on the same cause of action 
this consent decree was then set up. The 
plaintiff clearly denies this; but even if 
it were true, of which there is no finding, 
the point not having been raised (for the 
written statement says that the plaintiff's 
denial is false inasmuch as he did sign 
-the solenamah and knew of it all along), 
that it was set up in answer to the 
first suit, it would not affect the operation 
. of section 44 of the Evidence Act, which: 
only takes effect when the decree is put 
in propf in Court by the adverse party. 
Against this it is contended that certain 
rulings of this Court lay down hara and 
fast rules and there are only three ways to 
get rid of the solenamah upon which the 


* (1) 31 Ind. Cas. 894; 22 C. L, J. 409. 
(2) 27 C. 11;3 0. W. N, 660. 
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decree has been passed by the person against 
whom it has been passed, firstly, to set aside . 
the decree by a suit secondly, to get & review, 
and thirdly, to get the Court which passed 
the decree to vacate it as passed. ex parte. 
The rulings cited to us, Golab  Koer v. 
Badshah Bahadur (3) and Sarbesh Chandra 
Basu v. Hart Dayal Singh (4), certainly 
Jay down nothing of the kind. The case 
of Golab Koer v. Badshah Bahadur (3) 
merely decides that an application for 
review of judgment and vacating a consent 
decree on thé ground of fraud does not bar 
a suit for setting aside a decree on the ground 
of fraud. In the case of Sarbesh Chandra 
Basu v. Hart Dayal Singh (4), it is laid 
down that a consent decree which has 
become infructuous by reason of something 
unlewfulin the agreement or by reason of the 
fact that it cannot be specifically enforced. 
by asuit can be successfully attacked by a suit 
just as if it had been obtained by fraud. 
But the plaintiff who is no party to the 
compromise cannot be bound .by the decree 
merely because he has been a party in the 
suit and decree has been made against him, 
and is not bound to set it aside. A consent 
decree differs from a decree of Court in this, 
that no one is a party to the decree who has 
not willingly contracted, to govern himself 
by the decree if sut juris and if he is not, 
the Court must have declared the decree 
contracted for him by his guardian to be for 
his benefit. On the facts found here an 
ea parte decree might have been passed 
against the plaintiff, but the mortgagors and 
the mortgagees elected to get a forged con- 
sent decree made against him. That decree 
is a nullity and does not require to be set 
aside, as it would, if it were an ez parte decree 
against the respondent, after making him a 
party. 

The defendant, therefore, has acquired 
no title from defendant No. 16 and 
it is unnecessary to go into the question of 
the plaintiff's title in detail. But we should 
in any case be concluded by the finding of 
fact in the lower Appellate Court’s judgment 
that the malcks sold the holdings for arrears 
of their own rent. The plaintiff’s title is, 


(3) 2 Ind. Cas. 129; 10 C. L. J. 420; 13, C. W. N. 
1197. 


(9 5 Ind. Cas, 286; 14 C. W. N. 451; 11. C. L J 
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therefore, complete from the date of his pur- 
chase. 

For all these reasons the 
be dismissed with costs. 


appeal must 


Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Rervenve PETITION No. 14 or 1913-14 or 
AZAMGARH DISTRICT. 
February 14, 1915. 

Present:—Mr. Holms, S. M., aud 

Mr. Campbell, J. M. 

ILAHI KHAN—Derenpant—APPLICANT 

versus 


LA 

RAJAB ALI—PrLAINTIFF—RESPONDENT. 

U. P. Land Revenue Act (III of 1901), 5. 219— 
Revision—Jamabandi, application for correction of— 
Summary disposal—Res judicata—Sir, entry of, in 
partition proceedings, if binds tenant, who is no party. 

Where an application for correction of jamabandi 
-is disposed of in a summary manner without fixation 
of issues, the decision does not operate as "es 
- judicata. 

An entry of a land as sir in partition proceedings 

does not bind a tenant who was no party to the parti- 
_ tion, and to hold him so bound is a gross and palpable 
error of law justifying interference in revision. 


Application for revision of the order of 
the Commissioner of Gorakhpur Division, 
dated the 7th November 1913, confirming 
that of the Assistant Collector, Azamgarh 
District, in a case of ejectment. 


JUDGMENT. 


CanrpsELL,J. M.—(January 18, 1915.) —I 

am unable to agree with the Commissioner in 
this case.” I do not think that the matter 
_is res judicata as between the parties on 
accouat of-the order of 1911, as the 
application for correction of the jamabandi 
was disposed of in a summary manner 
without fixation of issues. 


It is clear that the partition papers of, 


1302 Fasli cannot be accepted as possessing 
any great degree of accuracy, as old No. 
777 was recorded as respondent’s sir, 
which it would not possibly be, having 
only been cultivated for the first time in 
that year. 
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the appellant’s rights. 
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Às against this I can see no definite 
reason for rejecting the accuracy of the 
settlement record of 1309 Fasli, which 
shows applicant as occupying No. 777, on 
which he has now acquired occu- 


pancy rights. 


I would, therefore, set aside the orders 
of the lower Courts as regards that part 
of No. 1339 which represents old No. 777, 
and dismiss plaintiffs suit for ejectment 
on the ground that defendant has occupancy 
rights. 

I would uphold the Commissioner’s order 
for the rest of the land in suit. 

I would give, defendant-appellant half 
his costs in all Courts. 

Horus, S. M.—I agree, on the understanding 
that that part of No. 1339 which represents 
old No. 777 can be identified dnd is a 
separate sub-plot. The entry of sir in 
partition proceedings does not affect the 
tenant who was no party to the partition. 

After writing this order (which will 
remain good) I ascertained from my 
colleague that tle reason why he proposed 
to interfere on revision was that the lower 
Courts acted with “material irregularity” 
in accepting the order of 1911 as final 
and in attaching undue importance to the 
partition papers, which could not affect 
I would prefer to 
base the grounds for interference in 
revision on a gross and palpable error of 
law having been committed which has 
resulted in substantial injustice. 


Application alowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 8172 
or 1912. 
July 11, 1913. 
Present;—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
MAHARAJA BIRENDRA KISORE 
MANIKYA BAHADUR—PLAINTIFF 
— APPELLANT 
: versus " 
NABIN CHANDRA CHAKRAVARTY AND 
orHERS—DEFENDANTS— RESPONDENTS. 
Landlord and tenant—Relationship of lundtord 
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and lenant—Khatian, entry in—Adverse possession — 
Presumption. 

Ina suit for declaration of title. and. assessment 
of rent to the land in suit the plaintiff relied on 
an entry ina khatian for the purpose of establishing 
the relationship of landlord ‘and tenant. The 
defendant set up title by adverse possession. It 
was found that the defendant was in possession 
even prior to the entry: 

Held, that inasmuch as no rent was ever paid the 
inference was that not only there was no relation- 
ship of landlord and tenant between the parties but 
that the defendant was in adverse possession. [p. 
888, col. 1.] 

Appeal heard ander Order XLI, rule 11 
of the Code of Civil Procedure, against the 
decree of: the Officiating District Judge, 
Tipperah, dated the 20th August 1912, affirm- 
ing that of the Munsif, 2nd Court, Kashba, 
dated the 20th May 1912. 

FACTS appear from the following judg- 
ment of tke lower Appellate Court, dated 
20th August 1912:— 

“This appeal arises out of a suit by 
plaintiff for declaration of title and assess- 
ment of rent to tue land in suit. Plaintifi’s 
case is that the land is in his zemindare 
and the defendant has been in possession of 
it without obtaining settlement from him or 
from his predecessors. 

The defendant set up title by adverse 
possession for over the limitation period. 

The lower Court has dismissed the anit 
and the plaintiff has appealed. 

The only question urged for ioken 
in this appeal was that of limitation. 

It isadmitted on behalf of the appellant 
that defendant has been in possession for over 
the limitation period. The only question 
for determination is whether that possession 
has been adverse possession for over 12 years 
before this suit. 

Now it appears that the defendants set 
up their title by adverse possession before the 
Settlement Officer in March 1896, £e, 12 
years before this suit. This claim of adverse 
title was set up to the knowledge of 
the plaintiff. The period of limitation 
starts from the date when an adverse title 
and possession are set up to the knowledge 
of the opposite party. Thus tbe plaintiff's 
claim is clearly barred by limitation and 
the appeal must fail This case, I may 
remark, is exactly analogous to the case 
reported as Birendra Kishore Manikya Baha- 


dur y. Roshan Khan (1), in which their 
(1, 18 Ind. Cas. 018; 15 €. L. J. 208; 89 C. 468; 16 
C. W. N. 991 «ote. 
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.of the land, 


> ; (1016 


Lordships of the High Court held -the.same 
view. 

The learned Pleader for the.- appellant has 
filed a certified copy of a judgment, :of; the 
Hon’ble High Court in another analogous 
case reported as Aman Ga: v. Birendra 
Kishore Manikya Bahadur (2), decided by 
Stephen, J., and Richardson, J., on the 3rd 
May 1912, in which their Lordships held 
that the period of limitation began to run 
from the date of the final publication of the 
Record of Rights, and not from the date of 
the actual setting up of the adverse title 
by the defendant. With all due respect 
to the judgment of their Lordships in the 
last case I consider it right to follow 
the ruling laid down in Birendra Nishore 
Manikya Bahadur v. Roshan Khan (1). It 
is not clear how an inquiry by the Settle- 
ment Officer followed by an entry in 
the Record of Rights cat nullify the 
effect of the claim of adverse title and 
possession previously set up by the defend- 
ant so far asthe running of the period of 
‘concerned. Let us look at 
the position clearly. In March 1896, while 
the Settlement operations were in progress, 
the defendant, to the knowledge of the 
plaintiff, set up before the Settlement 
Officer his title by adverse possession. 
He asserted that he paid no rent in respect 
in question and that so far 
as this land was -concerned, -he had acquired 


‘title by holding the land without paying 


rent to any one. All that the Settlement 
Officer did was to record his. opinion in the 
finally published khatian that the defend- 
ant held the land without paying rent. It 
is clear that so far as the question of title 
was concerned, the entry in the Record of 
Rights left the mater indeterminate. 
That this was so is quite clear from 
pages 88 and 89 of the Settlement Officer’s 
(Mr. J. G. Cumming) report on the 
survey and settlement of the Chakla Roshan- 
abad Estate 1692-99, to which the learned 
Munsif has made ‘reference. While thus 
leaving the question of title open, the Settle- 
ment Officer found the defendant’s plea of 
possession without payment of rent correct, 

The parties were thus left on the sanie - 
status as before. It is difficult to see how 


(2) 15 Ind. Cas. 64; 16 C. W. N, 929 
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:the entry in the Record of Rights could’ have 
. made any differencé, in the defendant's posi- 

tion and how.it could have prevented; limita- 
tion running from the date of his claim of 
:adverse title and possession; for it is admitted 
that his possession continued. ; 

In the appeal. decided by their Lcrd- 
Ships Stephen and Richardson, JJ., they 
observe that in thé case reported as 
Birendra Kishore Manzkya Bahadur v. Roshan 


Khan (1) their Lordships did not con- 
sider the effect of | any entries in the 
Record of Rights. But. it. will appear 


thatin the judgment of Chatterjee, J., in 
the latter ease the entry in the. khatzan is 
expressly referred to and the khatian entry 
-was: evidently held not to have prevented 
limitation from running from the actual date 
' of the setting up of the adverse title and 
possession. e 

. The appeal is T dismissed under 
Order XLI, rule 11 of the Civil Procedure 
. Code.” 

Babu Romes Chandra Sen, for the Appel- . 
lant. . 

JUDGMENT .— We dismiss this appeal 
for this reason. It appears to us that a fair 
reading of the judgment under appeal is that 
there was no such relationship between the 


parties established as would - preclude: - 
‘the application of tke- dcetrire cf 
Adverse possession.. The plaintiff im this 


` case, as in all other cases, relied on the 
‘khattan,.and that alone, for the purpose of 
. establishing that relationship. The Courts 
were not satisfied on the entry in the khafian 
„that there was the relationship of landlord 
.and tenant. Although there was. an entry 
. which was susceptible of that meaning, having 
regard to the fact ‘of long possession — 
possession which, .according to the judgment 
of the Munsif, was prior to the entry—-and 
‘to the fact that no payment of rent was 
‘ever made, evidently the inference drawn 
‘was that mot only was the relationship of 
“landlord and tenant not established, but 
„further that there has been an adverse posses-- 
sion proved which furnishes an answer to 
ALe plaintiff's. claim, 

. The appeal is accordingly dismissed dudes 
Order XLI, rule 11, Civil Procedure Code. 

Appeal dismissed 
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PUNJAB CHIEF COURT. 
First Civi, Appeat No. 1490 or 1915. 
February 2, 1916. . 

Present; —Mr. Justise Shadi Lal. 


2 AMIR CHAND AND OTHERS—PLAINTIFFS— 


APPELLANTS 
versus 


JAWAHIR MAL anp OTHERS— DEFENDANTS 


— RESPONDENTS. 

Partnership—Property bought with money belonging 
to firm, nature of —Partnership at will, how dissolved, 
—Intention—Suit for dissolution of partnership and 
rendition of accounts Limitation Act (IX of 1908), 
Sch. I, Art. 106. 

In the case of a partnership at will, the intention 
to dissolve may be inferred from cir¢umstances 
showing that a partner has in fact abandoned his 
interest in the concern. [p. 854, col. 1.] 

Sudarsanam Maistvi v. Nar aimh ali Maistri, 25 M. 
,149 at p. 164; 11 M. L. J. 353; Moung ha Mui Y. 
‘Mah Thein Myah, 280.53; 5 C. W. N. 114; 27 I. A. 189 
(P. C.), referred to. 

A suit for ihe dissolution of partnership not 
entered into fora fixed term and for rendition of 
accounts was filedinJuly 1913. It appeared, how- 
` ever, that the business of the firm began to fail in 
Sambat 1968 (19008 A. D.) and was closed in 1966, 
‘the only work done subsequently consisted of realis- 
ing assets paying. debts due to the creditors-and 
recovering rents from tenants -in occupancy of. the 
immoveable property belonging to the partnership:' 

Held, that as the partnership came to an end 
.long before three years prior to the date of institution 
ofthe suit for dissolution of partnership, the suit did 
not lie and that the prayer for the rendition of tHe 
accounts of a dissolved partnership could not be 
granted in view of the lapse of the period pres- 
rud Article 106 of the Limitation Act. [p. 854, 
col. 2 

Lands or houses bought in the name of one 
partner and paid for by the firm or from the profits 
: of the partnership business are prima facie partnership 
- property, unless it be proved that from time to 
time portions of the partnership assets, wero, by 
mutual agreement, withdrawn from the partnership 
and converted inito land or house to be opne by 
the partners as co-owners. [p 853, col. 1.1 > 


Sudarsanam Maistri v. Nàrasimhulu Maistri, 25 M. 


-149 at p. 164; 11 M. L. J. 358; Nihal Devi v. Kishore 


Chand, 8 Ind. Cas. 999; 142 P. W R. .910; 
R. 1911; 97 P. R 1910, referred to. 


First appeal from the decree of the Dis- 
trict Judge, Amritsar, dated the 2nd of 
June 1914, dismissing the suit. | 

Mr. H. "Beechey and -Lala Labhu 
for the Appellants.  .. 

The Hon’ ble Mr. Muhammaza 


11 P. L. 


Ram, 


Shafi, for the 


E Respondents. . 


JUDGMENT.— The ‘suit brought ‘by the 
plaintiffs for the -dissolution of ‘partnership 
and the rendition of accounts has been dis- 
missed by the District Judge as barred by 
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time, and T have, after examining the ar- 
guments advanced on both sides and ihe 
evidence on the record, reached the con- 
clusion that the partnership had been dis- 
Solved more than three years prior to the 
lst July 1913, the date on which the suit 
was instituted. i 

It will be observed that the partnership 
in question was not entered into for a fixed 
term, and may, therefore, be treated as a 
partnership at will. The business carried on 
by the firm consisted of buying and selling 
of piece-goods, and there is not a scintilla 
of evidence on the record to show that any 
such business was done within three years 
prior to the suit. The testimony of the 
defendants’ witnesses Sant Ram and 
‘Ganga Ram, both of whom appear to be 
respectable and disinterested persons, shows 
that the business of the firm began to fail 
in Sambat 1963 (1906 A. D.), when several 
Marwari firms at Amritsar came to grief, 
that the shop was finally closed in Sambat 
1965, and that no business was done after 
Viru Mal’s death which took place in Magh 
or Phagan of the latter year. Indeed, Ramji 
Das, one of the witnesses produced by the 
plaintiffs, deposes that he was a munim 
of the firm, that the business was closed 


about five or six months before he left in' 


Phagan 1966, and that he simply realised 
outstandings after the closing of the business. 
. The only work done subsequently consist- 
ed of realising assets, paying debts due to 
creditors, and recovering rents from tenants 
in occupancy of the immoveable property be- 
longing to the partnership. Having regard 
to these facts I consider it unnecessary to 
‘determine the question whether the two joint 
families were partners in the firm, and 
whether the death of Viru Mal did not, 


by itself, amount to a dissolution of the | 


partnership. In the case of a partnership at 
will, an intention to dissolve may be inferred 
from circumstances showing that a partner 
has-in fact abandoned his interest in the 
concern; though no positive rule can be 
laid ddwh as to what evidence will suffice. 
However precarious or speculative the subject- 
matter of a partnership may be, it is 
a matter of inference to be drawn from 
the fact of each case whether or not there 
bås been akandonment or loss of interest 
by a partner, víde Sudarsanam Maistrt v. 
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Narástmhulu Maistri (1) and Moung Tha 
Huytn v. Mah Thein Myah (2). 

Upon the. material before me, I am 
convinced that the partnership came to an 
end long before three years prior to the 
date of institution of the suit and that 
the present suit for the dissolution of the 
partnership does not lie, and that the prayer 
for the rendition of the accounts of a 
dissolved partnership cannot be granted in 
view of the lapse of the period prescribed 
by Article 106 of the Limitation Act. 

I am unable to accept the contention 
that the plaintiffs were not allowed to 
produce all their oral evidence or that 
they did not get sufficient opportunity to 
examine the partnership books. The order 
of the District Judge dated the 25th 
May 1914 contains a correct statement of' 
the facts in this connection, and Iam 
satisfied that plaintiffs were afforded every 
reascnable facility to adduce their evidence 
and that the Court was justified in not 
acceding to requests for further adjourn- 
ments, which were intended to delay the 
decision of the case. 


If appears that part of the assets of 
the firm was invested in immoveable property, 
and consequently it is argued that both 
the parties became co-owners therein, and 
that the expiry of the period prescribed by 
Article 106 does not preclude the plaintiffs 
from recovering their share in the immove- 
able property. Now the plaint makes it 
abundantly clear that the: house property 
is a part of the firm's assets, and the 
plaintiffs Pleader, when called upon to 
pay Court-fee on the claim in respect of 
immoveable property, made the following 
significant statement on 19th August 1913: 
The suit is one purely for rendition of 
accounts. It is only after the settlement of 
accounts that the plaintiff can be in a 
position to know whether anything remains, 
out of which he is entitled to a certain 
share. There is a possibility that. all the 
assets of the firm including the immoveable 
property might not be sufficient to meet 
the liability of the firm, so it cannot be 
definitely stated that the parties will get any 


(1) 25 M. 149 at p. 164; 11 M. L. J. 358. 
(2) 28 C. 583; 5 C, W. N. 114; 27 I. A. 189 (P. C.), 
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portion of the immoveable property. The 
whole thing - depends upon adjustment of 
accounts.” In view of this statement of the 
plaintiffs’ claim, I have no hesitation in 
- holding that, if the claim is barred in respect 
of the moveable property, it is equally barred 
as regards the immoveable. The contention 

of the appellants would, as observed in 
: Sudarsanam Maistri v. Narasimhulu Maistri 
(1), “certainly hold good if it had been 
alleged and proved that, from time to time, 
portions of the assets of the partnership 
were, by the agreement of the partners, 
withdrawn from the partnership and convert- 
ed into land or house to be owned by the 
partners as co-owners. 

“In the absence, therefore: of any such 
allegation and proof, lands and houses 
bought in the name-of one partner and paid 
for by the firm or from the profits of the 
partnership business are prima facie partner- 
ship property. 

“The case is, therefore, governed by the 
ordinary rule that, unless a contrary inten- 
tion appears by express agreement, or by 
the nature of the transaction, property 
bought with money belonging to the firm, is 
deemed to have been bought on.aecount of 
the firm.” 

This judgment has been followed by a 
Division Bench of this Court in Nihal Devi v. 
Kishore Ohand (8). 

Accordingly I hold that the suit is barred 
in respect of both moveable and immoveable 
properties. The appeal, therefore, fails 
and is hereby dismissed with costs. 


Appeal dismissed. 
E (8) 8 Ind. Cas. 999; 97 P. R. 1910; 142 P. W.R, 
1910; 11 P. L. R. 1911. 


CALCUTTA HIGH COURT. 
APPEAL FROM AÁPPRLLATE Decree No. 888 
or 1914. 

February 10, 1916. 

Present; —Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 

Sheikh UMAR ALI—PLAINTIFF— 
APPELLANT 
versus 
JADU RAM KAPALI anu OTHERS— 


Derenpant3— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 6—Non-trans. 
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ferable occupancy holding, transferee of—Co-sharer 
landlord, recognition by, effect of. 

A settlement by a co-sharer landlord does confer a 
right with regard to the share of that landlord. 
Therefore, a transferee of a non-transferable ocou- 
pancy holding, who afterwards obtains a recognition 
from some of the co-sharer landlords, acquires a good 
title with regard to the shares of those landlords i and 
as such has the right to joint possession of the 
holding. [p. 856, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Mymensingh, dated 
the 12th January 1914, reversing that of the 
Munsif, Ist Court, Kishoregunj, dated the 
13th of November 1912. 


FAUTS material to the report were as 
follows:— 


The plaintiff purchased a non-transferable 
occupancy-holding and thereafter obtained 
the recognition of some co-sharer landlords; 
the defendants as burgadars of the land in 
suit were in possession. The plaintiff dis- 
possessed them, but they recovered possession: 
ina suit under section 9 of Act I of 1877. 
These burgadars then, perceiving the precarious 
nature of their right, approached the landlord, 
and obtained a settlement of the entire hold- 
ing from them, but the co-sharer landlords, 
who had recognised the plaintiff's purchase, . 
did not join in the settlement. The plaintiff 
being out of possession of the entire holding 
brought a suit against the defendants for 
declaration of his title in respect of the 
shares of the co-sharer landlords who had 
recognised him and for recovery of posses- 
sion thereof. The Munsif decreed the suit 
and granted him possession of these shares 
jointly with the defendants. On the 
defendants’ appeal the Subordinate Judge 
dismissed the plaintiff’s suit and observed 
“The jote is admittedly non-transferable and 
the plaintiff did not acquire any right by 
his purchase. The settlement by the co- 
sharer maliks also gave him no right 
as ryot. Vide the principles laid down in 
the case of Kader Bakhsh v. Ram Mantkya Das 
(1), The plaintiff has, therefore, no right 
to the land. As the suit fails on merits 
it is unnecessary to try the anestion of 
limitation.” 


The plaintiff thereupon appealed to the 
High Court. 


(1) 19 Ind. Cas, 395, 7 


'£56 
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BIRENDRA KISORE MANIKYA V. RAM KUMAR CHAKRAVARTI, 


* Babu Mulbindà -Nath Boy, for the  Appel- 
lont. b KAI 

-JUDGMENT.— "The; plaintiff in “this ease 
piirêhased: a` non-transferable oceupancy 


holding. and thereafter obtained a recogni-: 


tion. from. some of the co-sharers, The 
defendants had obtained a title, from some 
other co-sharers. The learned Subordinate 
J judge- has‘ dismissed the suit of the plaintiff 
en the ground that he had no title, because the 
i settlement by a co-sharer landlord does 
fot éonfer : ‘any title with regard to the 
share of that landlord. We think that the 
learned. Judge.is wrong in holding that a 
settlement’ by a co-sherer landlord does not 
confer any title. On the other hand there is 
ámple authority for saying that a settlement 
by, a co:shiter landlord does confer-a right 
witht : ‘regard to-the share of that land- 
lord: - Wé- think; therefore, that -the first 
Coiirt was’ ‘right i in décreeing joint possession 
to^ tfe plaingif in respect, of the- ‘share of 
| 156th. - , 


PUTT OSS oot! 

With segard -to ‘the question of ini kakon, 
ik is-‘clear.from the. pleading and the pro- 
ceedizgs.:in : the. Court below.’ that the 
plaintiff : was” id possession‘ in, March 1900, 
that is, .at. the time, when there wasa: 
suit under ‘section-..9 of the Specific Relief 
-Act by the -\defendants- against the 
plaintiff | and the suit being brought -in. 


Hebruary 1912 was quite within- twelve. 


years thereof. There: is, therefore,.no neces- 
sity. for.sending down this ease to the Court 
below for a finding on the question of 
limitation. "t. 
-: We. set aside the decree of .the lower 
Appellate Court and restore that of the first 
Court with costs. 


Appeal allowed. 


‘CALCUTTA HIGH COURT. 
‘APPEAL FROM APPELLATE Decrees Nos, 3462 
TO 8484, 3597, 3530, 3572, 3574, 3575, 

` 3579 anD 3580 or 1912. 
July 11, 1913. 
Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, and Justice Sir Asutosh 
, Mookerjee, KT. 

MAHARAJA BIRENDRA KISORE 
MANIKYA BAHADU se ea 
APPELLANT 
versus 
RAM KUMAR CHAKRAVARTI AND OTHERS 


— DEFENDANTS — RESPONDENTS. 

- Adverse possession—Landlord and. tenant—Settle- 
ment proceeding, right claimed at—Hostile right— 
Suit for possession—Limitation. 

A right claimed by a defendant at a settlement 
proceeding in himself is a’ right claimed hostile to 
the . plaintiff - and ,a’ suit brought miore- than 19 
years after is barred by limitation. [p. 857, col. 1.] 


.. Appeals heard under Order. XLI, 
rule 11, Civil Procedure Code, against the, 
decrees of the District Judge of Comilla, 
dated the 24th May 19:2, affirming that 
of the Munsif. 2nd Court, at Comilla; 
dated the 17th February 1912. 


FACTS appear from the following 
judgment of ‘the first Court, dated the 12th’ 
February 1919:- . 

This isa suit for assessment of ent on 
certain property and for mesne profits. The 
case for .the plaintiff is that at the last 
cadastral survey, the defendants were re- 
corded as tenure-holders under plaintiff with 
regard to the disputed property; that the 
defendants have not yet taken settlement; and 
that hence this suit. 

The defendants plead .«?shar right and 
raise other objections, which will appear 
from the issues. _ 

The issues settled are :— 

1. Is the suit barred by limitation ? 

2. Is the disputed property liable to as- 
sessment of rent? If so, at what rate? 

3. Is the plaintiff entitled to get mesne 
profits ? If so, how much ? 

4..To what relief, if any, is 
entitled ? 


plaintiff 


FINDINGS. 

Issue No. 1:— According to the reteni de- 
cision of Justices Caspersz and Chatter ee, 
limitation ought io run from the date of 
the dispute. This suit was instituted more 
ihan 12 years after the date of decision 
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of the dispute, vide defendants’ documents. 
Hence it is barred. . : 

The other issues need not be decided. 

Hence ordered that the suit be dismissed 
with costs. 
. Babu Gobind Chander Dey Roy, for thé 
Appellant. : 

JUDGMENT.—Both Courts have agreed 
in -dismissing this suit, and it is conceded 
that no case is more favourable tad the 
plaintiff than this. The Munsif expressly 
purported to follow the, decision in 
Birendra Kishore Manikya Bahadur v. Roshan 
Khan (1), where, in circumstances like 
` the present, the learned Judges considered 
that hostile “right was claimed to the 
knowledge of the plaintiff, and no suit 


was brought until more than 12 years 
after. Therefore, it was thought that 
the suit as framed was clearly barred 


by limitation and liable to be dismissed. 
That decision was certainly binding upon 
the lower Appellate Court, as it is on .us, 
and’ we must, . therefore, dismiss the 
appeal. 

Appeal dismissed. 


. (1) 18 Ind. Cas. 518; 39 C. 453; 16 C. W. N. 93 n; 
15 ©. L. J. 208. 


COURT .OF THE BOARD OF REVENUR, 
, UNITED PROVINCES. 
RevExvE PetiTioN No. 3 or 1913-14 or 
JHANSI DISTRICT. 

. March 19, 915. : 
Present:— Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
KHUSHAL SINGH  PrarxTIFF— 
APPELLANT 

J i versus 3 
' BHAGWAN DAS —DEFENDANT— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 18, 28—Bz-pro- 

prietary tenunt, permanent sub-lease granted by— 
Eu-proprietary right extinguished—Sub-lease, if binding 
on landholder. . 
. Quere— Whether any sub-lease given by a female 
ex-proprietary tenant should be binding in perpetuity 
against the landholder under section 28 of the Agra 
Tenancy Act fora period after her interest as ox- 
proprietaty tenant is extinguished. [p. 858, col. 1.] 


Second appeal from the order of the 
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Commissioner. of Jhansi Division, “datéd 
the llth May 1914, reversing that of thd 
Assistant Collector, Jhansi, in a- ease of 
ejectment. ! SLE 
» | JUDGMENT: RE 

Horns, S, M.— (February 27, 1915),—As- 


suming for present purposes that’ the 
ex-proprietary tenant, Musammat ^ Nona 
Dulaya, abandoned her holding’ and 


that her rights of occupancy were 'ex- 
tinguished under section 18, I'am unable 
to understand the Commissioner's finding 
that the zemindar was not eütitled . to 
eject the present respondent Bhag wan 
Das, the sub-tenant, until after ihe lady’s 
death. The abandonment, if established, 
was equally with her death operative to 
extinguish her. interest and I do «hob know 
why the Commissioner has made “the 
distinction, unless perhaps on account “of ' 
her having a -life-interest only. But 
according to the written statement it was 
the lady herself who sold her , proprietary 


rights, and she had. full ex-proprietary 
rights, [Babu Gopt Krishna v. Babu Mangia 


Prasad (1).] If the covenant in the 
perpetual lease was enforcible at all, it 
presumably was enforcible even after thé 
lady’s death, and this is the respondent's 
present contention. He contends’ that 
under section 28, when the interest of an 
ex-proprietary tenant is extinguished, then 
the landlord is bound for ever'by a perpetnal 
sub-lease given by the ex-proprietary 
tenant.. This on the face of it seems 
absurd. The result is that the perpetual 
sub-lessee might acquire a ‘greater interes 
in the land than the. oceupaney tenant 
had. No rulings have been produced 
before me as to the contention that à 
female ex-proprietary tenant has a right to 
sublet for.ever under section .25 (4), aad 
the point is not an easy one. Appellant 
refers me to Gulzari Mal v. - Lachmi 
Chand (2),in which an occupancy tenant 
is,treated as a tenant from year to year 
and in which the Board lay dawn, that 
the sub-lease granted by an, occupancy 
tenant is necessarily a sub-leasé from year to 
year being limited as to its term by the limit 


(1) Selected Decision No. I of (911, 
(2) Selected Decision No. 1 of 1£98; ka 
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of the term of the lease 
tenant. It is not easy to distinguish a 
perpetual sub-lease from a transfer ‘of 
occupancy rights under section 20, and I 
feel grave doubt as to whether any sub- 
lease given by a female ex-proprietary 
tenant should be binding in perpetuity 
against the landholder under section 28 
for a period after her interest ag 
ex-proprietary tenant is extinguished. 

There is, however, another point in the 
ease. The Assistant Collector fixed the 24th 
of January for delivery of judgment. There 
had been an issue in the case as to whether the 
suit was to fail on account of the non-joinder 
of the ex-proprietary tenant as a party, and 
the respondent has pleaded that the lady 
was still an ex-proprietary tenant and he 
held undér her. Despite this issue, the 
. appellant produced no evidence to prove 
that the lady had abandoned the holding, 
and it was on her own, application two 
days before the date fixed for. delivery of 
judgment that her evidence was taken. 
There was no. cross-examination. [t is 
recorded that Sajjan and Nathu, the re- 
spondents in the two connected cases, were 
present, but it does not clearly appear 
how they were present or whether their 
Pleaders were informed. A strong point 
in favour óf accepting the lady’s statement 
as to her abandonment as correct is that 
in the ejectment suit of 1909 she stated 
she had no objection to being ejected, 
and her admission of the 22nd January in 
the present suit was against her ‘interest. 
In the circumstances, however, the 
respondent had no proper opportunity of 
cross-examining her or producing rebutting 
evidence. 

I would, therefore, remand the case for 
a finding on the following issue: “At 
the time the present suit was ‘instituted, 
had Musammat Nona Dulaya abandoned 
thé holding P" Fresh evidence being taken 
if necessary. Objections in ten days from 
date of finding. No fresh date will 
necessarily be fixed unless objections are 
filed. 


CAMPBELL, J. M.—I agree. 


held by the 


Issue.remitted. 


CALCUTTA HIGH COURT. 
Rose Nis? No. 728 os 1915. 
Febraary 4, 1916. 
Present: —Mrv. Justice D. Chatterjee and 
Mr. Justice Beacheroft, 
PRAMOTHA NATH ROY CHOUDHRY | 

AND ANOTEER— DEFENDANTS—PRETITIONERS 

versus 

Rani DINOMONI CHOUDHURANI — 

: Prarntirr— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 10, O. XLII, v. 1, cl. (D—Continuance of suit by 
plaintiff after devolution of interest —No application — 
Appeal, maintainability of. 

A widow sued for recovery of possession of certain 
shares in a zemindari and thereafter adopted a son to - 
her late husband. But before the adoption a registered 
agreement was entered into between the widow and 
the natural father of tho adopted son to the effect 
that during the life-time of the widow she would 
continue to be in sole possession and enjoyment of 
the properties. The defendant raised an objection to 
the maintainability of the suit by the widow as her in- 
terest in her husband’s property devolved on the 
adopted son as soon as the adoption took place. The 
objection was overruled: 

Held, that the order was not an order under Order 
XXII, rale 10, of the Civil Procedure Code, inasmuch 
as the plaintiff did not make any application for 
being allowed to continue the suit in consequence of 
any assignment, creation or devolution of interest 
in her favour and was, threrefore, not appealable 
under Order XLIII, rule 1, clause (l) of the Civil Pro. 
cedure Code, 1908. [p. 859, col, 2.] 


Rule against the order of the District 
Judge of Mymensingh. 

FACTS of the case are as follows:— 

Rani Dinomoni Choudhurani_ instituted 
a suit in the Court of the Subordinate 
Judge of Mymensingh for recovery of 
possession of certain shares ina zemindare 
against Promatha Nath Roy Choudhry and 
another, the five-annas zemindars of Santosh. 

Sometime after the institution of the 
suit the plaintiff Rani adopted a son to 
her late husband. But before the adoption 
a registered agreement or  ekrarnama 
was entered into between the Rani and 
the natural father of the adopted son to 
the effect that during the life-time of the 
Rani she would continue to be in sole 
possession and enjoyment of the properties, 
as she had been since the death of her 
husband, and the adopted son would be 
maintained by ber according to his present 
position and get a personal allowance 
of Rs. 1,000 a month during the life-time 
of the Rani. 
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After the adoption the defendants raised 
an objection to the maintainability of the 
suit by the Rani as plaintiff, on the ground 
that her interest in her husband's pro- 
perty had devolved on the adopted son 
as soon as the adoption took place. The 
Subordinate Judge overruled this objection 
and ordered that the plaint should be 
amended by adding that the Rani is 
the plaintiff as guardian of the adopted 
son by reason of the ante-adoption agree- 
ment. 


Against this order the defendants pre- 
ferred an appeal to the District Judge of 
Mymensingh, who dismissed the appeal on the 
preliminary objection taken by the plaintiff 
that no appeal Jay. 


Against this order of the District Judge 
the High Ooupb was moved under section 
115, Civil Procedure Code, and the present 
Rule was issued. 


Mr. B. Chakravarti (with him Babu Jogesh 
Chandra Roy, Dr. Nares Chandra Sen Gupta 
and Babu Surendra Mohan Ghosh), for the 
Petitioners.—The Rani is now an assignee of 
the minor son whom she has adopted. On 
adopting the son to her late husband, the 
interest devolved on the son, but by an 
agreement, the merits or validity whereof 
we are not concerned with at the present 
moment, she got the assignment of all in- 
. terests from her adopted son to herself. 
This is clearly a ease of assignment, There 
being an assignment during the pendency 
of the suit, leave of the Court must be 
obtained for the continuance of the suit 
by the Rani under Order XXII, rule 10, 
Civil Procedure Code, and an appeal 
lies from such order under Order XLIII, 
rule 1, clause (J), Civil Procedure Code. 
Now the Rani seeks to go on with the 
case in her personal capacity as the as- 
signee of the interest of the son without 
getting the permission of the Court. She 
desires to be allowed to go on on the 
basis of the agreement * between herself 
and the natural father of the adopted son. 
The further prosecution of the suit is cer- 
tainly not maintainable by the Rani; she has 
not got the right to continue the suit by 
an order of the Court and the suit can- 
not be carried on by her. The District 
Judge was wrong in allowing the Rani 


“against a person in whose 


- interest 


(plaintiff) to continue the suit. He ought 
to have set aside the order of the Subordinate 
Judge, which was illegal. 

Sir S. P. Sinka (with bim Babus Basanta 
Qoomar Bose and Asita Ranjan Ghose), for the 
Opposite Party.—'The question here is, was 
there a right of appeal by the petitioners? The 
section referred to by my learned friend is an 
enablingsection. We do not want to sne on 
the basis of there having been a devolution of 
interest. In the present case nobody has 
asked for leave of the Court to prosecute 
the case saying that there has been a devolu- 
tion of interest. 

The Rani had not applied for the leave 
of the Court. The order appealed from 
is mot an order under Order XXII, rule 
10, of the Civil Procedure Code, so ob. 
viously no appeal lies. The Ranf contests 
ihe suit on the ground that there was 
no devolution of any interest but that 
the interest which she had before has 
been continued by reason of the agreament 
which she entered into, during the pen- 
dency of the suit, with the natural father 
of the adopted minor. The order against 
which appeal was preferred to the District 
Judge was not an order under Order 
XXII, rule 22, and no appeal lay to him 
as there is no provision for appeal against 
an order like this. 

Mr. B. Chakravarti, in reply. 

JUDGMENT.—Order XXII, rule 10, 
of the Civil Procednre Code has applica- 
tion to cases in which during the pen- 
dency of a snit, the interest is assigned, 
created or devolves and an application is 
made for the leave -of the Court for the 
continuance of the suit in favour of or 
1 favour such 
an assignment, creation or devolution hag 
operated. Against the order made by the 
Court on such application there is an 
appeal provided by Order XLIII, rule 1, 
clause (2), In this case the plaintif did 
not make any application for being allowed 
to continue the suit in consequence of any 
assignment, creation or devolution of in. 
terest in her favour. She contests the 
suit on the ground that there was no de. 
volution of any interest, but that the 
which she possessed had been 
maintained in consequence of a certain 
agreement with the father of the son eshe 
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had. adopted pending the suit. We have 
nothing .to. do with the merits of the 
question that arises upon the adoption or 
agreement. All that we have to see in 
this: case is..whether the order was one 
under Order XXII, rule 10. We: think 
it was not and, therefore, the appeal to the 
District -Judge did not lie and this Rule 
is discharged with costs, hearing fee five 
gold anohurs. 
Rule discharged. 


PUNJAB CHIEF COURT. 

Cm: Miscettangous APPEAL No, 1414 
RES i or 1915. . 
borsak January 10, 1916. 

- Present: .—Mr. Justice Shadi Lal. 

. BASHESHAR NATH-—DEFENDANT— 
APPELLANT 
E versus 
j RAMKISHAN DAŞ AND OTHERS— 

-PLAINTIFES AND ANOTHER DEFENDANT— 
nude le R*sPONDENTS, 
m Cid Pn ocedure Gode (Act V of 1908), O. XLVI, T. 
T— Order granting application for veview for “other 
sufficien reason”, whether appealable — Revision. 
* No 'appeal'lies under Order XLVII, rule 7, of the 
Civil Procedure Code against an order granting an 
application for review for “other sufficient reason” 
within the meaning of rule 1. 

Yucaf v. Naza, 16 ind Cas. 995: 17 P. L. R. 1913; 
278 P. W. R. 1912; 11 P. R. 1913, followed. 

Such an order cannot be interfered with in revi- 
sion; - especially as there is a right of appeal from the 
final decree. 

Miscellaneous first appeal from the order 
of the Subordinate Judge, lst Class, Delhi, 
dated’ the 8th May 1915, granting ` applica- 
tion for review of the order passed by him on 
thg, 18th Jannary 1915, granting a decree 
ina ‘partition snit. 

iil. Santanam, for the Appellant. 

_Rai Sahib Lala Motz Sagar, for the Re- 
spondents, 

JUDGMENT. —I have heard arguments 
on both sides and have no hesitation in 
holding that the law does not give any 
right of appeal from the order granting 
the application for review in this case. 

“Order XLYII, rule 7, of the Civil Procedure 
Code mentions those specific grounds upon 

which an order granting an application 
For review may be objected, to, and a perusal 
of the application and of the order of the 
Tower Court makes it clear that the present 
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ease does not come within the ,purview of 
any of the clauses mentioned in the afore- 


said rule. The learned ^ Counsel for the 
appellant places. his sole reliance upon 
clayse (b), and contends that the order 


appealed against is in contravention of the 
provisions of rule 4. 

Now, it is indisputable that thë previous 
notice required by law was’ given to 
the appellant, and there .can be no doubt 
that the application has not been granted 
onthe ground of the discovery of new 
matter or evidence. The application has 
been allowed for ‘what the Judge. con- 
sidered to be "other sufficient reason” within 
the meaning of rule 1, and the, circumstance 
that the respondent prayed for producing 
further evidenco and that prayer found 
favour with the Court, does not convert 
the order into one granting review on 
theíground, of the discovery of new evi- 
dence. 

The case is on all fours with that ‘reported 
as Yusaf v. Naza (1) and I must hold that 
no appeal is competent, 

The prayer for treating this appeal : as ari 
application for revision cannot be -enter- 
tained, for the simple reason that there 
is no sufficient ground which would warrant 
my interference on revision, The order 
granting the review and directing further, 
enquiry may be bad in law, but that is not 
sufficient for invoking the revisional juris- 
diction of this Court. Further, the appellant 
is entitled to prefer an appeal. from the 
final decree, and the existence of this remedy 
is an additional reason for declining to 
exercise the revisional jurisdiction. . 

For the aforesaid reasons, I dismiss - the 
appeal with costs. 


‘Appeal dismissed. 


(1) 16 Ind. Cas. 995; 11 P. R. 1913; 17 P.L. R. 
1913; 278 P. W. R. 1912. 
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. MADRAS HIGH COURT. 
: Seconp Crvit ArPEAL No. 2459 or 1914. 
February 3, 1916. - 
Present; —Mr. Justice Coutts Trotter and 
‘ Mr. Justice Seshagiri Aiyar. 
P. T. CHAMI—Derenpant No. 1— 
. APPELLANT 
uS ` versus 
A. ANA PATTAR AND OTHERS—PLAINTIFES 


AND Dzrenpants Nos. 2 AND 4— RESPONDENTS. 

Malabar Compensation for Tenants’ Improvéments 
Act (I of 1900), s. 6— Payment into Court by land- 
lord of amount due for improvements, whether valid 
tender— Contract Act (IX of 1872), s. 88—Transfer 
of Property Act (IV of 1882), s. 88— Tenant remaining 
in possession afterwards—Right of landlord to claim 
mesne profits. 

When a landlord has tendered that which a Court 
has subsequently found to be the true amount due 
and owing iii respect of the improvements effected by 
a tenant, if the tenant chooses to hold over after that 
date, he can do so only at his peril and on condition 
of Paving the mesne profits on the land. [p. 8861, 
col. 2. . 

Per Seshagiri Aiyar, J—The value of improve- 
ments effected by a tenant cannot’ be brought under 
the expression “amount due on the mortgage” in sec- 
tion 83 of the Transfer of Property Act and, there- 
"fore, the section does not enable a tender to be made 
by a landlord for the value of improvements but such 
a tender is a valid tender under section 38 of the 
Contract Act, [p. 862, col. 1.] . 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 1049 of 
1913, preferred against “that of the Court 
of the District Munsif of Palghat, in Original 
Suit No. 499 of 1912. 


Mr. T. K. Govinda Aiyar, for the Appel- 
lant. 


Mr. P. V. Parameswara — Adyar for Mr. 
O. V. Ananthakrishna Aiyar, for the Respond- 
ents. ` 


JUDGMENT. 


Courts Trorrer, J.- In this case the 
learned Judge found that the landlord 
_tendered by paying into Court the whole 
value of the improvements effected by the 
tenant. Itissaid that the Judge did not 
determine what was the exact sum due. 
What he did say was that “the correct 
amount was deposited because Rs. 100 was 
deposited” and, of course, in a matter of. this 
kind the value of the improvements cannot 
-be accurately estimated. AJl that he can 
say. is whether the sum tendered was 
substantially reasonable compensation for 
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the improvements; and he has found it was, 
and, therefore, it was a perfectly, good 
tender. I confess to a good deal of 
difficulty in seeing how the landlord was 
entitled to take the procedure of paying 
into Court. But that is not complained of 
here and, therefore, no difficulty arises ou 


That being so, the landlord then says 
that the tenant has got to pay him mesne 
profits for two years or for such period as 
he remained in possession after the principal 
mortgage-money and the interest had been 
paid off and after there had been this 
tender of the amount due for improvements, 
The Malabar Compensation for Tenants 
Improvements Act, section 5, says: "Every 
tenant shall on ejectment, be enfitled ‘to 
compensation for improvements "which 
have been made by him............and every 
tenant to whom compensation is so “due 
the determination 
of the tenancy or the payment or tender bf 
the mortgage-money, be entitled to remain 
in pussession until ejectment in execution 
of a decree or order of Court.” The 'appel- 
lant says that this entitles him ‘to turn'a 
deaf ear to any tender or offer of the 
compensation money and squat upon the 
land rigidly until a suit is actually brought. 
I think that is a wholly unreasonable con- 
struction of the Act and would permit wholly 
unreasonable conduct on the part ‘of’ the 
tenant. I think that when the landlord “Has 
tendered that which the Court has“ subige- 
quently found to be the true amount due and 
owing in respect of the improvements, if the 
tenant chooses to hold over after that date, he 
ean do so only at his peril and on condition'of 
paying the mesne profits “on. the “land, 
if the amount tendered is found to be 
adequate, SLi M E. 

I desire to express no opinign. as ...to 
whether the: compensation under the. Mala- 
bar Compensation for Tenants’ Improye- 
ments Act can be treated, in ciréumstanoes 
like the present, as being part. of., the 
mortgage-money within the "Transfer. of 
Property Act. I do not know., whether 
it "is or is not, but it is not necessary.,to 
decide that point-for the purposes of 
this case, having regard to the fact that 
no point is taken about payment int 
Court being a regular means of tendering, 
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The appeal fails and is dismissed with 


costs. 

SESHAGIRI Atyar, J.— The question raised 
by Mr. Govinda Aiyar is not free from 
difficulty. I agree with him that the value 
of improvements cannot be brought under 
the'expression ; amount due on the mortgage” 
in section 83 of the Transfer of Property 
Act, because the mortgage-money, as defined 
in the Transfer of Property Ast, only in- 
eludés the principal and the interest. 
Therefore, I do not think that ‘section 83 
of the Transfer of Property Act enables 
the tender to be made. But we have 
section 5 of the Malabar Compensation 
for Tenants’ Improvements Act and in 
clause (1) of that section it is stated 
that after the mortgage-money has been 
tendered, which must be, I suppose, under 
section 83 of the Transfer of Property 
Act, the relation of landlord and tenant 
subsiste between the parties for certain 
purposes. Tf that relation subsists, the 
liability to pay mesne profits to the land- 
lord by the tenant also subsists. Then 
the further question arises as to whether 
during the subsistence of this relationship 
the landlord is entitled to tender the value 
. of improvements. There is section 38 of 
the Contract Act, which enacts the general 
law that a person who is under an obli- 
gation, can tender the amount to the 
_ person whos entitled to it. Mr. Govinda 
Aiyar has conceded in this Court that his 
complaint is not that the amount has not 
been tendered to him personally but that 
it has been tendered in Court. Therefore, 
we may take it that he is not prejudiced 
by the fact that the' tender of the value 
‘of the improvements was made into Court 
and not directly to him. Applying the prin- 
ciple of section 38 of the Contract Act, 
there was a good tender and the obli- 
gation on the part of the. landlord was 
performed, If that is so, the obligation 
' on the part of the tenant under section 
5, clause (2), of the Compensation for 
Tenants’ Improvements Act remains and 
under that clause the tenant is bound to 
pay the mesne. profits. I, therefore, agree 
with my learned brother that the decision 
of the Court below is right in directing 
ethe appellant to pay the mesne profits after 
the period of tender by the respondent. 
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The question of costs was certainly in the 
discretion of the Court, and taking all the 
circumstances into consideration the Court 
below has made a fair award. I see no 
reason to differ from the exercise of the 
discretion. I agree that the appeal should 
be dismissed with costs. 


Appeal dimise, 


` CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacre No. 233 
or 1914. 
February 11, 1916. 
Present:-—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 
BHARAT CHANDRA DAS AND OTHERS— 
DEFENDANTS—-À PPELLANTS 


versus 
RAMANANDA DEB AND OTHERS— 


PrarNTIFFS— RESPONDENTS. 

Appeal, second— Thak map, preference given to, whea 
ther a question of law—JI'inding of fact or law— 
Weight given to a document which is not one of title, 
whether a question of law—Halabadi chittas—Evecu- 
tion proceeding, question to be left to be decided in. 

The question that a lower Appellate Court gave 
undue preference to a thak map involves a pure 
question of fact and as such cannot be raised in 
second appeal. [p. 864, col. 2.] 

Halabadi Chittas cannot be called documents of 
title and, therefore, what effect is to be given to them 
in evidence is not a question of law which can be 
raised in second appeal. [p. 864, col. 2.] 

A question, which it was not essential to decide 
in a suit, may be left to be decided in execution 
proceedings. |p. 865, col. 1.] 

Where a lower Court without ro-laying the thak 
map and ascertaining the boundaries decreed a 
suit for declaration of title to and possession of a 
share in the residuary chakof a thak number of a 
certain mauza and. directed that the thak map should 
be re-laid in the locality by a Commissioner in 
execution of the decree: 

Held, that there was no error in leaving the as- 
certainment of boundaries by re-laying the thak map 
to be decided i in the execution proceeding. [p. 865, 
col. 2.3 


Appeal against thedecree of the Additional 
District Judge, Sylhet, dated the 27th 
September 1913, affirming that of the Sub- 
ordinate Judge, 2nd Court at that place, dated 
the 18th of June 1912. 

FACTS material to the report will appear 
from the following extracts from the judg- 
ment of the Additional District Judge of 
Sylhet: 
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“The plaintiffs sued te recover possession 
as auction-purchasers of Talug Benode Ram 
Gopal, which it seems was brought to sale for 
arrears of revenue and local rates. They 
alleged that an undivided 2-annas share of 
the residuary chaks of thak map No. 3450 
appertains to the talug in question. As 
such they sought to resover possession of 
an undivided 2-annas share of the „above 
residuary chaks. The defaulting proprietors 
(defendants Nos. 1—22) were said to have 
stood in their way, they did not permit 
them to peacefully recover possession of 
the íalug sold for arrears of revenue and 
local rates. 

A few defendants only coztested the suit. 


Their common defence was that they did ` 


not oppose the plaintiffs when they (the 
plaintiffs), as they alleged, sought to recover 


possession. Defendants Nos. 11, 14 and 
-21, however, disputed the title cf the 
plaintiffs, as purchasers of the Taluq 


Benode Ram Gopal, to any land of Mauza 
Rampasha. 

The learned Subordinate Judge has decreed 
the suit against defendants Nos. 1--20 and 
22 only. The defendants Nos. 10,11, 12 
and 14 alone chose to challenge bis ‘decision 
in this appeal, * * 

* * * * 
The next ground taken in appeal is that 
‘the lower Court was wrong in deereeing 
‘the suit when there was no local investiga- 
tion, no re- “laying of the thak map. id = 
* * * * 

[After distinguishing the case reported 
as Mohesh Chunder Sen v. Juggut Ohunder Sen 
(1), the learned District Judge goes on] 

Here the plaintiffs seek to recover posses- 
sion of an undivided 2.-annas share of 
residuary thak chaks in Mauza Rampasha. 
Thore is no claim for recovery of specific 
plots. The lower Court has decreed pos- 
session of an undivided 2-annas share. 
The residuary thak chaks in Rampasha will 
in terms of the decree be marked out in 
execution, the thak map will then be re-laid. 
I think the decree cannot successfully be 
assailed because the re-laying ofthe thak 
map Das been postponed to a later stage. 

* * * » 


(After discussing the contentions of the 
appellant as tothe reliability of the thak 


(1) 5 C. 212; 4 Ind, Jur. 624. 
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map and wajib ul-arz, the judgment proceeds). 
In short there is no satisfactory evidence to 
hold that the thak map in the wajib- ul-arz is 


inaccurate. * 
* & * * * 

The thak map and wajib-ul-arz may well’ be 

relied on. * * * * 
% * & x * 


I need only add in conclusion that though 
the plaintiffs are allowed to recover an 
undivided 2-annas share of the residuary 
thak chaks in thak map No. 3450, they will 
not be entitled by virtue of this decree 
to claim joint possession of any specific 
plots of land which: any of the above 
defendants may hold as part proprietors 
of any of the 6 talugs which own land jointly 
in Mauza Rompasha. Joint possession is 
possible even when some of the co-sharers 
hold specific plots for the sake of con- 
venienee. Such a contingeney was clearly 
contemplated and recognised in a recent 
ruling [see Kumudini Mozumdar v. Rasik Lal 
Mozumdar (2)]. The plaintiffs will be able to 
dislodge them, if need be, by a regular suit 
for partition. The result is the appeal is 
dismissed with costs.” 

Dr. Sarat Chandra Basack and Babu He- 
mendra Kumar Das, for the Appellants. 

Babu Broja Lal Chakrubartty, for the Re- 
spondents. 

JUDGMENT. 

Bracucrort, J.— The plaintiff-respondent 
brought this suit for declaration of his title 
to and possession of a 2.annas share in 
the residuary chak of thak No. 8450 of Mauza 
Rampasha, as appertaining to the Talug No. 
24775-59, Benode Ram Gopal, which he had 
purchased at an auction sale and of which 
he alleged that the defendants had prevented 
him from taking possession. He also asked 
for mesne profits. He stated in his plaint 
that the other 14 annas of the mauza ap- 
pertained to 5 other #alugs of which he 
gave details. 

Written statements were filed by various 
sets of defendants and a number of issues 
framed by the first Court, of which the 
most important seem to have been whether a 
2-annas share of any land in Mauza Ram- 
pasha appertained to the plaintiff's talug and 
as to liability of various defendants for mesne 
profits. 


(2) 11 C. W, N. 517, ^ 
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!. The Subordinate Judge made a decree de- 
vélaring plaintiffs title to an undivided 2- 
armas ‘share of the lands of the residuary 
chak of the thak map No. 3450 of Mauza 
Rampasha. ' He directed that the map should 
"be relaid im the locality by a Commissioner 
“in execution proceedings, who would de- 
liver possession. He also awarded mesne 
“profits, .the amount to be ascertained later 
"against defendants Nos. 1 to 20 and 22. 

“On appeal the -Additional District Judge 
tupheldi the judgrhent anid decree of the Sub- 
sordihate! Judge, but in doing so remarked 
natha the.:plaintiffs would not be entitled by 
virtue : cof: the deéree to claim joint possession 


«of. any. ‘specific plots which the defendants | 


“may hold as ‘part proprietors of any of the 
-talugs which own land jointly in Manza 
“Rampasha’ . 

These: S uu. of hé learned Judge have 
‘nat: been incoPporáted in the decree. Nor 
^was-.it intended ‘that they should be. The 
“object was 'evideàtly merely to make clear 
tto-the plaintiffs the limitations of the decree 
for possession given to them. But they 
xhave been’ made the foundation for the main 
arguments advanced on behalf of the ap- 
- pellants: they ‘have been presented 
finding. on the. part-of the learned Judge 
-that by some arrangement, express or im- 
plied, the appellants were in exclusive pos- 
session of plots of lands representing their 
‘interest not only in the £alug which was 
sold; but.it others of the five remaining 
alus comprised in the 16 annas of the 
mauza and on this again, have been based 
the: further arguments that the exact limits 
-of. the residuary chak should have been 
‘ascertained by re-laying the boundary during 
"the course of the suit and that it should 
‘have been found in the course of the suit 
‘exaictly which was the land from possession 
-QÈ which the plaintiffs had been kept, that 
this question should not have been leftto be 
decided i in execution proceedings, and. unless 
rthis was found the decree for possession 
-could not -be executed. 

= In addition it: has been urged that the 
subject matter -of the suit has not been 
-described with the particularity required by 
“Order VII, rule 3, that the defendants 


' should. not’ have been made liable jointly for. 


mésne profits and that the learned' Judge 
Was wrong in giving prefererice to the 
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thak map over the  mouzawari papers and 
halabadi chittas filed by the defendants. ` 

The objection that the land has not been 
described with sufficient particularity is, in 
my opinion, unsubstantial. The name of the 
village is given, so are the name and num: 
ber of the ¢aluq and the number of the 
thak. But this is not all. Of thé defendants; 
who have appealed one only, viz, No. 12; 
raised an objection in his written statement 
on the ground of uncertainty of the subject- 
matter. He stated in one paragraph that ` 
want of a definite description and bounda- 
ries of the land had preved a bar to a pro- 
per answer being filed. And even though a 
supplementary written statement was putin 
by two of the defendants, Nos. 11 and 14, 
19 months after the first written statement, . 
uo objection was taken on this ground’ 
Nor does the objection of defendant No. 12 
appear to have been pressed in any way 
after the filing of the written statement. 

The argument that the learned Judge 
gave undue preference to the thuk map 
would seem, thus broadly stated, to involve a 
pure question of fact and as 'such not one 
to be admitted in second appeal: But it 
takes this form: though the learned Judge’s 
finding that the thak map is preferable to 
the mouzawari papers might be unassailable 
in second appeal, the halabadd chittas are 
documents. of title and the eftect to be 
given to them is a question of law. To 
support his argument the learned Vakil 
has referred to certain passages at page 
exxviii e£ sey of Words’ Introduction to the 
Assam Land and Revenue Regulation. But 
he seems to have confused halabadd pattas 
with Aalabadi chittas, which cannot be called 
documents of title. The argument thus 
loses its force and the matter is reduced to a 
pure , question of fact, and the learned Judge 


“bas found, a finding which cannot be in- 


terfered with in second appeal, that as 
evidence the thak map is to be preferred 
to the papers relied on by the appellants. 

The arguments that the appellants should 
not have been made jointly liable for mesne 
profits also depends ou the findings of 
fact of the learned Judge. The learned 
Judge says, “joint tort-feasors are jointly 
and severally liable for damages." 1 do 
not think the learned Subordinate Judge 
was in error when he found the above 
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‘defendants jointly liable for mesne profits." 
It is admitted that if the appellants com- 
bined to keep the plaintiffs out of posses- 
sion they would be jointly liable for mesne 
profits, but it is argued that that is not 
the case here and in the absence of such 
a state of things, the liability of each 
appellant is limited to mesne profits in 
respect of the land out of possession of 
which he kept the. plaintiffs and that this 
was an additional. reason for re-laying the 
boundaries in the locality before a decree 
was given. It is to my mind perfectly 
‘clear that the learned Judge, though. he 
‘does not say it insomany words, intended 
to find that the appellants combined to keep 
the plaintiffs out of possession. If that was 
not his intention his reference to joint 
tort-feasors is absolutely meaningless. 


No difficulty as to mesne profits arises 
* from the. fact: that the boundaries have not 
been re-laid in the locality. This is not 
one of those cases in which a question, 
which it was essential to decide in the 
“suit, has: been left to be decided in execu- 
iion proceedings. That argument might have 
had force had there been  dispossession 
of specific plots. But here there has been 
dispossession, or rather a keeping out of 
possession, of the whole of an undivided 
share of the mauza. 


As already indicated, the'main argument 
for appellants was that they could not be 


deprived of possession in execution because - 


the lands of which they are in individual 
possession represent not only their shares 
in the :£alugs purchased by the plaintiff, 
but of other £alugs. Now not only is there 
no finding that this is the nature of the pos- 
session of the appellants but a reference to the 
pleadings makes it clear that there could be 
no such finding. This state of things was not 
alleged by any one of the defendants who 
filed a written statement. Of the present 
appellants the three who filed written state- 
ments, viz., Nos. 11, 12 and 14 said they had 
nothing to do with any land of the íaluq 
bought by plaintiffs, and they did not con- 
test his right to get possession of any land 
in that talug. Then in their supplementary 
written statement defendants Nos. 11 and 
l4 stated that none of the six ¢alugs, t.e., 
the plaintiffs’ and the other five specified 
in the plaint were 2jmal, And from the 
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judgment of the  Subordinate Judge it 
would appear that the case was fought 
out on that line in the first Court. - Even 
if this line of defence is not inconsistent 
with the theory now set up, I do not think 
I am doing the appellants an injustice when 
I say that the theory now presented was 
never made a prominent part of the 
defendants’ case or involved in the issues 
framed. Apparently possession of specific 
plots was advanced as an argument that 
the talugs were not zjmal, and the learned 
Subordinate Judge to meet the argument 
hazarded the conjecture that possession of 
specific plots might have been with the 
consent of the proprietors of other talugs. 
But possession of separate plots was 
never advanced as a bar to the plaintiffs’ 
obtaining possession on the lines now for- 
mulated. 

It is quite possible that if in execution 
the plaintiffs attempted to take khas pos- 
session of lands in possession of the de- 
fendants, difficulties might arise if it were 
found that those defendants were-proprietors 
of other mali talugs, but there is no fault 
to be found with the decree given by the 
learned Subordinate Judge with which 
decree the first Appellate Court has not 
interfered. The decree is one for joint 
possession and the method of executing 
it is indicated in Order XXI, rule 35. l 

As regards the argument that possession 
cannot be given unless the exact subject- 
matter of the suit has bəen ascertained by 
boundaries and that that should have been 
ascertained in the suit itself, it is sufficient to 


say that that is the same argument which 


was raised in connection with the mesne 
profits in another form and requires no 
further discussion. 
I would, therefore, dismiss the appeal with 
costs, 
D. CHATTERJEE, J.—I agree. 
: Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2006 - 
or 1913. 
April 23, 1915. 
Present:—Mr. Justice Richardson and 
Mr. Justice Mullick. 
: HIRA LAL PAL—Derenpant No. 1— 
APPELLANT : 
versus 


ETBAR MANDAL AND OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O XLI, vr. 
28, 25—Remand— Remanding Court, whether can 
ve-consider decisions on 18sues decided on occasion of 
remand— Preliminary decree, when decisions on certain 
dssuea— l'est —Interlocutory orders, effect of. 

A suit for ejectment was dismissed by the first 
Court after deciding the issues relating to the 
merits of the dispute between the parties but 
withoute deciding the issues relating to limitation 
and misjoinder. The lower Appellate Court decided 
the issues relating to the merits and remanded the 
suit to the first Court to disnose of it after 
the trial:of the issues relating to limitation and 
misjoinder and according to its findings on the issues 
relating to merits On appeal to the High Court 
from the order of remand it was held that the 
lower Appellate Court ought only to have sent the 
case back under rule 25 of Order XLI of the 
Civil Procedure Code. The officer of the Appellate 
Court was succeeded by another officer. On the 
record again coming up before the Appellate Court 
it refused to review the decision already arrived at 
on issues relating to merits: 


Held, that the lower Appellate Court was not wrong 
in treating the decision of his predecessor upon the 
issues relating to merits in the suit as final and in 
refusing to re-consider those issues upon the evidence 
for the purpose of arriving at an independent 
determination in regard to them. [p. 865, col. 2.) 

Held, (Mullick, J., dubitante) that the order of 
remand of the lower Appellate Oourt was not 
merely interlocutory but was a formal expression of 
an adjudication and as such amounted to a prelimin- 
ary decree, and no appeal ha: ing been preferred from 
that decree as such, it became final. [p. 868, col. 2.] 

Lachman Prasad v. Jamna’ Prasad, 10 A. 162; A. 
W.N (1887) 295, referred to. 

Per Richar dson, J.—An opinion incidentally or pro- 
visionally expressed by an Appellate Court while 
remanding a case under Order XLI, rule 25, is open 
to re-consideration by the same Court when the 
record again comes up toit after the remand. [p. 
868, col. 1.] 

Boncharee Ghose v. Ainooddeen Biswas, 24 W. R. 
137; Mubarak Husain v. Bihari, 16 A. 306; A. W. N. 
(1894) Q7; Hiatunnessa Bibi v. Kailash Chandra Saha, 
17 Ind. Cas. 224; 16 C. L J. 259; Ganendra Nath Roy 
Chowdhury v. Surja Kanta Roy Chowdhury, 15 Ind. 
Cas 39; 17 C. W. N. 462: Balvant Ramchandra Natu 
v. Secretary of State, 32 B. 432; 10 Bom L. R. £31; 
Brojo Soondur Gossamee v Juggut Chunder Dey, 21 W. 
R. 198; Jammalamnadaku Subbalakshmamma v. Jam- 

“mi.a Venkatar yudu, 2 Ind Cas 525; 32 M. 318 at p. 
32, b M. L: T. 76; Suraj Din v. Chattar, 8 A. 755; 
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A. W: N. (1881) 55; Kharag Prasad Bhagat v. Durdhavi 
Rai, 14 A. 348; A. W. N. (1892) 25, referred to. ; 

Interlocutory orders may be, and often are, decretal 
and final in their character and, therefore, (subject 
to review by a superior Court in appropriate 
proceedings) binding as between the par ties in subse- 
quent stages of the same litigation. «p. 868, col. 17] 

One test for the purpose of determining whether 
an adjudication is or is not final and conclusive so 
far as it goes, is whether it does or does not amour 
to a preliminary decree. [p. 869, col. 2.] Í 

Per Mullick, J.—As a matter of practice a Court 
will not and ought not to revise after remand 
interlocutory decisions which’ were made either by 
itself or by an officer of co-ordinate jurisdiction on 
the occasion of remand. [p. 869, col. 1.] - 

When, however, the interlocutory decision amounts 
to a preliminary decree within the meaning of seç- 
tion 2 of the Civil Procedure Coda the Court is in- 
competent to reviso that decree tillitis duly set 
aside or amended according to law. [p. 869, col. 1/] 


Appeal from a decree of the Subordinate 
Judge, 24- Parganas, dated the 14th March 
1913, reversing that of the Munsif, Baron 
dated the 7th October 1909. 

Babus Mohendra Nath Roy, Mohini Mohain 
Chatterjee and Probodh Chandra Dutt, for the 
Appellant. ` 

Babu Provash Ohandra Mitter, for the Re. 
spondenis. ; j 

JUDGMENT. r 

RICHARDSON, J.—On consideration: we “are 
of opinion that there is no sufficient reason 
for our interference. The point which was 
taken at the hearing was that the learned 
Subordinate Judge in the Court of Appeal 
below was wrong in treating the decision 
of his predecessor upon issues Nos. 3: and 
4 in the suit as final so far as he was 
concerned and in refusing to, re-consider 
those issues upon the evidence for tlie 
purpose of arriving at an independent 
determination in regard to them. Issues 
Nos.3 and 4 relate to the merits of the 
dispute between the parties: and what 
happened was this. The first Court originally 
decided those issues against the plaintiff 
and dismissed the suit without deciding 
the remaining issues Nos. 1 and 2, which 
raised separate questions of limitation and 
misjoinder. Upon appeal the then Subordi- 
nate Judge in a judgment, dated the 31st 
May 1910, found in ‘the’ plaintiff’s favouf 
upon issues Nos. 8 and.4 and remanded 
the suit to the first Court with the direction 
that the Munsif was to “dispose of' the 
suit after the trial of the first and second 
iseues and. according’ to: the findings 
of this Court, on. -the third :and. fourth 


. 
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issues." There was an- appeal tothe High 
Court from the order 
High Court in ite judgment of the 4th 
June ‘912, held that the order was wrong 
inasmuch asit was passed apparently under 
rule 23 of Order XLI whereas the case 
‘should have been dealt with under rule 
25 of the same Order. In pursuance to 
directions given by this Court, the suit 
was then remitted to the first Court in 
order that the Munsif might try issues 
Nos. 1 and ?and certify his findings 
thereon to the lower Áppellate Court, upon 
whose file the appeal remained as a pending 
appeal When the record again came up to 
that Court, the Subordinate Judge who 
had previously dealt with ihe appeal had 
left. His successor expressly refused to 
-review the decision already arrived at on 
issues Nos. 3 and 4 and confined himself 
to a. consideration of the first two issues 
in regard to which he accepted the findings 
of the .Munsif which were in favour of 
the plaintiff. It may be mentioned that 
‘those issues are quite independent of issues, 
Nos. 3 and 4. The suit is a suit for ejectment. 
“The parties are rival tenants. The true title 
is found. in the plaintiff. The defence to 
which issues Nos. 1 and 2 were directed 
.was whether the plaintiff had: been dispos- 
.gessed by the landlord, whether he ought 
-tò have been made a party and whether 
the limitation specially provided by the 
Bengal Tenancy Act for suits between land- 
Jord and tenant applied? These questions 
have been answered in the negative and 
'upon the whole of the findings including 
-those of his predecessor, the Subordinate 
Judge made a final decree in the plaintiff's 
favour. The contention is that the decree 
“is wrong because the Subordinate Judge 
refused to treat the issues decided by his 
, predecessor as open to further discussion 
and the contention. is pushed to this 
_ point that if the appeal had come the 
“second time Before the Subordinate Judge 
"who first dealt with it, he too would not 
“have: been bound by his previous judgment. 
. Now, I observe that the first Subordinate 
Judge evidently intended to dispose off final- 
-ly issues Nos. 8 and 4, This is clear 
“from theterms of the order of remand, 


- It is- equally clear that the High Court - 


in its judgment of the. 4th. June 1912 
did not contemplate a re-hearing of these 
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„appeal remains open. 
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issues. Having pointed out ^ that the, 
Subordinate Judge ought “only to have 


sent the case back under rule 25 of Order: 
XLT in order that the Munsif might come 
to findings on issues Nos. l and ‘2,” the: 
learned Judges added:— "It would. haye: 
been open to ‘the parties then to: argue 
on those two issues (namely, issues, Nos. 
l and 2) and the lower Appellate -Court 
should have then proceeded to deal with 
the ease." There is no suggestion that 
issues Nos. 3 and 4 should be re-argued 
or re-heard. The High Court did not set 
aside the Subordinate Judge's ', judgment 
of the 31st May 1910, but merely altered thé 
form ofthe remand. Frima facie it would 
seem sufficient to say that in the subsequent 


proceedings the High Court’s orders, were 


properly understood and. carried out. It 
was argued, however, that, nothing ‘being 


expressly said about issues Nos. 8 and 4. 


the orders operated under the, Civil 
Procedure Code to re-open them, and in 
support of this argument some reported cases 
were cited which must be briefly noticed. 
The case of Boucharee Ghosev. Ainooddeen 
Biswas (1) is of no assistance to the ap- 
pellant. ‘The case had been wrongly 
remanded by a Subordinate Judge and the 


High Court gave specific directions : as. to 
how it was to be dealt with, including 
a direction that when ‘the case came 


again before the Subordinate Judge, with 
the findings of the Munsif upon the issués sert 
down to him for trial, the Subordinate Jndge 
was to hear the appeal de novo. In the present 
case the High Court might, no doubt, have 
made a similar direction but did not do soi 

In the cases of Mubarak Husain .v. 


` Bihari (2) and Hiatunnessa Bibi v. Kailash 
Chandra Saha (8) it does not appear from 


the reports that there was any adjudication 
remanding Judge which would 
‘bind him or his successor at the final hear- 
ing. There is no doubt that an issue can he 
sent down in such a way that the whole 
In such a case the 
appeal will be finally decided on the re- 
cord asa whole and it may be possiBle to 
disregard the issue sent down and the finding 


“upon it as otiose. 


I doubt whether the case of Ganendra 
(1) 24 WR. 137. z 

(2) 16 A 306; A. W. N. (1894) 97.. m -e 
(8) 17 Ind. Cas. 224; 16 0. Li J, 259. 
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Nath Roy Chowdhury v. Surja Kanta Roy 
Chowdhury (4) goes any further. It seems 
obvious that in remanding a case an 
opinion may be incidentally or provisionally 
expressed which would not amount to a final 
adjudication so as to conclude the parties. 

On the other hand, in Balvant Ram- 
chandra Natu v. Secretary, of State (5) it 
was recognised that a remanding judg- 
ment may be “conclusive on all points there- 
in specifically decided beyond possibility of 
revision.” In Brojo Soondur Gossamee v. 
Juggut Chunder Dey (6) it was held that a 
District Judge has no authority, when 
hearing an appeal from a Munsif’s decision, 
to vary or ignore the directions made by 
an Appellate Court of co-ordinate jurisdic- 
tion, such as that of the Subordinate Judge. 
The learned Judges observed :— The 
District Judge in such cases ought to be 
guided by the practice which obtains in 
this Court, where, when one Division 
Bench sees fit to give certain directions, 
any other Bench before’ which the case 
may afterwards come on, has to keep 
itself within those directions." This case 
was cited with approval in Jammalamadaku 
Subbalakshmamma v. Jammala Venkatorayadu 
(7). The cases of Suraj Din v. Chatter 
(8) and  Kharag Prasad Bhagat v. 
Durdhari Rai (9) may also be referred to. 
Moreover there is a catena of authorities 
which show that interlocutory orders 
may be, and cften are, decretal and final 
in their character and therefore (subject, 
of course, to review by a superior Court 
in appropriate proceedings taken before 
it) binding as between the parties in sub- 
sequent stages of the same litigation [ Mungul 
Pershad — Dichit v. Grija Kant Lahiri 
(10), Ram Kirpal v. Rup Kuari (11), 
Muhammad Abdul Majid v. Muhammad Abdul 
Aziz (12), Raja Bhup Indar Bahadur Singh v. 


Bijar Bahadur Singh (13) and Ahmed Musajt 
(4) 15 Ind. Cas. 39; 17 C. W. N. 462, 
(8) 32 B. 432; 10 Bom. L. R. &81. 
(6) 21 W. R. 199 
(7) 2 Ind. Cas. 525; 32 M. 318 at p. 320; 5 M.L.T. 75. 
8) 3 A. 765; A W. N. (1881) 55. 
{Be 1% A. 348; A. W. N. (1892) 25. 
(10) 8 I. A. 123; 11 C. L. R. 113; 8 C. 61; 4 Sar, P. 
C.J. 240. 
(11) 11 I, A. 37; 6 A. 269; 4 Saraswati's P. C. J. 


489. 
„62 24 I. A. 22 at p. 82; 19 A, 155; 7 Sar. P. C. J. 
Gis) 27 L A. 209) 5 C. W. N, 62; 23 A. 152, 
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Saleji v. Hashim Ebrahim Saleji (14) ]. 

The observations in the case of Lachman 
Prasad v. Jamna Prasad (15) as to the 
possible difficulty of drawing up a final 
decree on the basis of separate judgments 
delivered at different dates had reference 
to the Civil Procedure Code of 1882. The 
difficulty disappears under the Code of 
1908, which in section 2 defines the term 
S orelitninsny decree” and by section 97 pro- 
vides that if no appealis preferred from 
a preliminary decree, its correctness can- 
not be afterwards disputed in an ap- 
peal from the final decree. One test, there- 
fore, which may be suggested for the 
purpose of determining whether an ad- 
judieation, such as that of the 3lst May 


1910, is or is not final and conclusive 
So far as it goes, is whether it ‘does 
or does not amount to a prelimi- 


nary decree.” In the case before us the 
order of that date was assumed in argu- 
ment to be merely interlocutory in its 
nature or rather to be nothing more than 
an order of remand. It was appealed 
from as an order of remand and, there- 
fore, treated as such in the judgment of 
this Court of the 4th June 1919. On that 
footing it would, in our opinion, as we 
have already intimated, be sufficient to say 
that the lower Appellate Court has correctly 
carried out the directions of this Court 
according to their true interpretation. But 
if it be necessary to go further, I should 
be disposed to hold that the order was a 
formal expression of an adjudication which 
amounted to a preliminary decree and 
that no appeal having been preferred from 
that decree as such, the appellant is 
now bound by it. i 

In the result this appeal must be dis- 
missed with costs. 


Moric, J.—I agree that the appeal 
must be dismissed on the ground that 
having regard to the manner in which the 
remand order of the High Court was ex- 
pressed, it was not open to the Subordinate 
Judge to revise the decision of his prede- 
cessor (the remanding Subordinate Judge) 


(14) 28 Ind. Cas 710; 17 M. L. T. 312; 2 L. W, 
877; 91 C. L, J. 419; 13 A. L. J. 640; 17-Bom. L. R. 
482; 29 M. L. J. 70; (1915) M. W. N. 480; 42 C. 914; 
42 I. A. 91; 19 C. W. N. 449. 

(16) 10 A, 162; A, W. N, (1887) 295, 
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on issues Nos. 3 and 4. But even if there 
had been no appeal to the High Court, the 
Subordinate Judge was, in my opinion, not 
bound to re-hear the parties on these 
issues; for it seems to be well settled that 
though it is open to a Court to revise after 
remand interlocutory decisions which were 
made either by itself or by an officer of co- 
ordinate jurisdiction, yet as a matter of 
practice a Court will not-and ought not to 
do so. When, however, the interlocutory 
decision amounts to a preliminary decree 
within the meaning of section 2 of the Civil 
Procedure Code the Court is, of course, 
incompetent to revise that decree till it is 
duly set aside or amended according to 
law. In the present case I would hesitate 
to say that the findings on issues Nos. 3 
and 4 amounted to preliminary decrees. 
Issue No. 4 does not decide any question 
of right. Issue No. 3 does decide the 
question of title to the land in suit, but as 
that decision is subject to the decision of 
issues Ncs. 1 and 2 which relate to limita- 
tion and non-joinder of parties, it seems 
doubtful whether the remanding Subor- 
dinate Judge did conclusively determine 
the rights of the parties. But it is not 
necessary to go into this question any 
further because for the reason already 
given the appeal must be dismissed with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
FULL BENCH. 


Civiu Revision Petitions Nos, 338, 339 AND 
340 or 1914. 
October 22, 1915. 
Present:—Sir John Wallis, Kr., Chief Justize, 
Mr. Justice Abdur Rahim and Mr. Justice 
Seshagiri Aiyar. 
November 24, 1915. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 

A. T. S. A. ANNAMALAI CHETTY AND 
OTHERS— PLAINTIFFS— PETITIONERS IN ALL 
versus 
In C. R. P. Nos. 388 AND 340 or 1914 
S. V. VELAYUDU NADAR-—DEFENDANT— 
RESPONDENT 
In C. R. P. No. 239 or 1914 
- SUNDARA NADAN - DEFENDANT— 


RESPONDENT. 
` Limitation Act (ix of 1908), Sch. I, Arts. 73, 80— 
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Suit on [promissory mote payable on demand— 
Collateral agreement postponing time for payment, 
whether valid—Time, when begins to run. 

An agreement in writing executed along with a 
promissory note postponing the time for payment is 
a valid and enforceable agreement. [p. 870, col. 2.] 

Where, therefore, in a suit on a promissory note 
payable at demand it appeared that the drawer gave 
an agreement in writing fixing ten months’ time for 
payment from the date of the pro-note: 

Held, (1) that time began to run from the expiry of 
the period fixed in the agreement and that the suit 
was governed by Article 80 of the Limitation Act; 
[p. 871, ool. 2.] 

Simon v. Hakim Mahomed Sheriff. 19 M. 369; 
Somasundaram Chettiar v. Narasimha Charíar, 29 M, 
212; 16 M. L. J. 103, dissented from. 


Sanjivi v. Errapa, 6 M. 290, distinguished. 

(2) that such an agreement was “operative under 
sections 62 and 63 of the Contract Aot and was 
recognised by the Legislature in Article 73 of the 
Limitation Aot. [p. 871, col. 2.] e, 


Petition, under section 25 of Act IX 
of 1887, praying the High: Court to revise 
the decree of the Court ofthe Temporary 
Subordinate Judge of Ramnad at Madura, 
in Small Cause Suit No. 88 of 1913. 

This petition coming on for hearing on 
the 21st and 30th July 1915, upon perusing 
the petition and the judgment and decree 
of the lower Court and the record in the 
case, and upon hearing the arguments of 
the Counsel for both sides and the case having 
stood over for consideration till the 5th August 
1915, the Court (Oldfield and Sadasiva 
Aiyar, JJ.) made the following 


ORDER OF REFERENCE TO A FULL 
. BENCH. 


SADASIVA AlXAR, J.—The plaintiffs are the 
petitioners in revision. They brought the 
suit on a promissory note, dated 4th August 
1909, payable on demand. On that same 
date, however, awriting, Exhibit Al, was 
given by the drawer as follows: — ‘Ten 

months’ thavanat (time for payment) from 
the date of the pro-note has been fixed 
for this note.’ Thus Exhibit A was in 
the words of Article 73 of the First Schedule 
of the Limitation Act accompanied by a 
writing postponing the right to sue for 
ten months. The present suit was breught 
on the 30th June 1913, more than three ` 
years from the date of the promissory note, 
4th August 1909, but within the limitation 
period of three years from the expiry of 
the ten months’ period and within thee 
period of the extension given by the 
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provisions of section 4 of the Limitation 
Act, which permits the plaintiff to institute 
a. suit on the day on which the Court 
re-opens if the time expired during'' the 
vacation of the Court. The Subordinate 
Judge, relying on Somasundaram Chettiar v. 
Narasimha | Ohariar (1) which followed 
Simon v. Hakim Mahomed Sheriff (2) held 
that the writing which evidences the 
agreement to give time for payment is a 
collateral agreement, that - notwithstanding 
that agreenient, the plaintiffs could have 
sued on the promissory note within the 
ten months and that, therefore, time for 
calculating limitation began to run from 
the date of the promissory note itself and 
the:suib was, therefore, barred. He does 
not mention the ‘Article of the Limitation 
Act which. in his opinion applies to the 
case. I presume that he applied Article 
73 itself of the Limitation Act and that 
was theArticle relied upon by therespondent’s 

learned Vakil. 

The petitioners’ learned Vakil, Mr. B. 
Sitarama Rao, argued in the first place 
that the decision in Somasundaram Chettiar 
y. Narasimha Chariar (1) decided only that 
notwithstanding the contemporaneous written 
agreement restraining and postponing the 
payment, the holder of the note was entitled 
ío sue at once and not that the limitation 
period should be calculated from the date 
of the note under Article 73 of the 
Limitation Aet. Conceding that. the actual 
point decided was only that the holder 
was entitled to sue from the date of the 
.promissory note notwithstanding the 
accompanying agreement, that actual 
decision necessarily involves the ‘conclusion 
that the cause of action on the note arose 
at once notwithstanding the accompanying 
agreement. If the cause of action arose 


gt. once, the period of limitation must also ` 


;begin at once except in the cases of 
. disability, etc., provided for by the Limitation 
Act. I might add that Justice Sir 
Subramania Aiyar,.who was one of the 
-two ,4udges who decided Somasundaram 
Chettiar v. Narasimha Charvar (1), de- 
cided. as a single Judge the prior case 
of Simon v. Hakim Mahomed Sherif (2), 
in - which. he enunciated the same, view 


* (1) 29 M. 212; 16 M, L, J, 108, 
* (9) 19 M. 368; 
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‘as to the arising of the cause of action 


at once on-a promissory note payable. on 
demand even though there was a .contem- 
poraneous written agreement postponing 
the time for payment. In deciding - those 
two cases, that very learned Judge seems 
to-have been guided by certain Er 'glish 
decisions, the most important of which is 
the case of Salmon v. Webb and Franklin (8). 
It seems to me that those English cases are 
based upon the doctrine of the English Law. 
that an agreement not to sue for a limited ° 
time or a covenant for a limited time 
only, that is, a covenant. not to sue for 
& limited time was no answer to an action 
on a promissory note or even an oidipary 
bond unless that covenant was supported 
by. & fresh consideration. As pointed out 
by Sir Subramania Aiyar, J., himself in 
Davis v. Cundasamt Mudah, (4) ihe Indian 
Law (enacted in sections 62 and 63 of 
the Contract Act) is different; Article 73 
of the Limitation Act also clearly implies, 
in my opinion, that an agreement in 
writing acermpanying a promissory note; 
which agreement postpones the tine for 
payment, is a valid end  enfciceable 
agreement. Of course the negotiable character 
of the promissory note. is not destroyed 
and bona fide holders without notice of the 
accompanying agreement in writing will 
be protected even if they sued before the 
term mentioned in the accon panying 
agreement had expired. .As between the 
parties. ‘to the note and as between the 
drawer and- holders with notice-or holders 
who are not holders in due course I am 
unable to see why the accompanying 
agreement, if in writing, should uct be 
enforced. (That oral agreements to grant 
time will not. extend hmitation has been 
decided- long-ago by this Court and when 
such oral agreement varies the terms of 
a written contract, it would, in most cases, 
be inadmissible in evidence under section , 
92 of the Evidence Aet.) i 
Article 73 of tbe Limitation Act provides 
three years period from the date of the 
promissory note for a‘suit on a promissory 


note payable on demand and “hot 
- (3) (1852) 8 B. L. È ao oi R. 201; 88 R, R, 
382. 


Hz 
(4) 19 M, 868,6 M. D. J. 220. 
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accompanied by ‘any writing -postponing 
the -right to sue.” The promissory note 
in: the present case as it was. accompanied 
by such writing cannot fall, in my opinion, 
ander Article: 73. If ‘it cannot fall under 
Article 73 it must, in my opinion, fall 
-tnder Article 80 whieh relates to a suit 
on a bill of exchange, a promissory note 
or & bond-not herein expressly provided for, 
the Article providing 2 period of three 
years from when the bill, note or bond 
becomes payable. The promissory note in 
this ease not having been provided for in 
Article 73 or by any other previous Article, 
falls under Article 80 and as it becomes 
payable according to the accompanying 
agreement ten months after the date of 
the note, the three years must be calculated 
from the expiry of those ten months. 

' Mr. Sitarama Rao argued on the strength 
of Jamivi v. Errapa (5) that the suit came 


under the general Article 120, which gives a 
period of six years from when the right tosue 
accrues. L.am unable to accept this con- 
tention. : 

In the first place, the terms of the promis- 
sory note in Sanjivi v. Errapa (5) were very 
peculiar as the note was not one containing 
merely a promise to pay on demand, nor 
was ib accompanied by anything in writing 
postponing the period of payment; but its own 
terms were to pay at any time within six 
years on demand.” Hence the learned Judges 
thought the Article 120 applied. - . 


; In the second place, Article 80 of the Limi- 
tation Actis not referred to in the judg- 
ments and seems not to have heen brought 
to the notice of the learned Judges. Mitra 
în his Limitation Act, page 960, referring to 
this case, doubts its soundness and is evidently 
of opinion that Article 80 was the proper 
Article to be applied in such cases. Another 
learned writer, Rustomji, inhisrecent book on 
the Law of Limitation at page 233, also thinks 
that Article 80 ought to have been applied. 
‘In Kuttiassan "v. Suppi (6) Article SO was 
‘applied to a promissory note which was 
‘payable on demand to be made after the 
“payee attained majority, the Court holding 
that time began to run from when the payee 
after attaining majority made his demand. 


(5). 6 M. 290.: 
(6) 3 M; L. J; 199, 
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I would, therefore, refer for the decision of 
the Full Bénch:the following question: — 

What Article of the Limitation Act applies 
to the suit on the promissory note sued on 
and when did the period for calculation of 
limitation begin? 

: The opinion of the Full Bench will govern 
the decisions in the connected petitions alao.) 

Otprretp. J.—-T should have baen inclined 
after so many years to follow Soma- 
sundaram Chettiar v. Narasimha Chartar (0) 
as settled law. But T am not sure that 


-Enelish decisions, on which it is based, are 


applicable in India or that thay represent the 

English law correctly. Vide observations on 

ona v. Wane (7) and Thimbleby v. Barron 
8). 


_ I, therefore, concur in the reference proposed 
by my learned brother. i 

_ This petition coming on for hearing as per 
above order on the 18th October 915, upon 
perusing the said order of reference and upon 
hearing the arguments of Mr B. Sttarama 
Rao, for the Petitioners, and of Mr. S. Ranga- 
nadha Aiyar, for the Respondents, and the 
question having stood over for consideration 
till this day, the Court expressed the follow- 
ing ` > 


OPINION.—Weagree with Sadasiva Aiyar, 
J., and, for the reasons given by him, that 
Article 80 is the Article applicable, and that 
time began to run from the expiry of the 
period fixed in Exhibit Al. Such an agree- 
ment to give time is operative in India under 
sections 62 and 63 of the Indian Contract 
Act and is recognised by the Legislature in 
Article 730f the Limitation Act, which excludes 
on demand bills and notes from the operation 
of the Article when they are accompanied by 
any writing restraining or postponing the 
right to sue. Lastly, such agreements appear 
to be expressly saved by the provision in 
section 32 of the Negotiable Instruments Act, 
which provides that notes and bills are pavable 
‘at maturity according to the apparent tenor 
of the note or acceptance only in the 
absence of a contract to the contrary, thus 
expressly recognising that such 8 eontract 
‘may postpone (he date of payment. We think 


(7) 18m. L. C. 338 at p. 852; 1 Strange 426; 93 E. 
R. 618. 
(8) (1836. 3 M. & W. 210; 1 H. & H. 65 T L.J. Ex. 
128; 150 E. R. 1119, . 
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that Simon v. Hakim Mahomed Sherif (2) 


ard. Somasundaram Chettiar v. Narasimha 
Chariar (1) proceed -on the authority of 
English decisions which are inapplicable to 
India and would appear to be no longer law 
in England since the passing of the Judica- 
ture Act, and that they must be treated as no 
longer law. 

These petitions coming on for hearing 
after the expression of opinion by the Full 
Bench in Civil Revision Petition No. 338 
of 1914, the Court delivered the following 

JUDGMENT.—In accordance with the 
opinion of the Full Bench, we set aside 
the decision of the Small Cause Court 
which dismissed the suit on the prelimi- 
nary point of limitation and remand the 
suit for disposal on the other questions 
arising in the suit. Costs hitherto in- 
curred will abide. There will be similar 
orders in the connected Civil Revision Peti- 
tions Nos. 339 and 340 of 1914. 

Petitions allowed; Suit remanded. 





CALCUTTA HIGH COURT. . 
APPRAL FROM APPELLATE DECREE No. 2300 
or 1914. 

February 1, 1916. 
Present; —Mr. Justice Sharfuddin and 
; Mr. Justice Tuenon. 
JOGENDRA NARAIN ROY CHOU- 
DHURY —PLAINTIFF— APPELLANT 


VETSUS 
Miss P. J. FORBES—DEFENDANT— 
RESPONDENT. 


Limitation Act (IX of 1908), s. 22—-Suit against 
avrong defendant—Right persun made defendant after 
period of limitation, effect of—Clerical mistake—HMis. 
description of defendant—Amendment. 

` In a suit for the correction of a certain entry in the 
Record of Rights the defendant was described as Mr. 
P. J. Forbes bui sometime after the period of limi. 
tation for the suit had expired on the petition of the 
plaintiff, alleging that the defendant had been mis- 
described in the plaint and thatthe defendant was 
really a lady named Miss P. J. Forbes, the lady was 
made a defendant. She contested the suit and it was 
diamissedeae barred by limitation against the lady: 

Held, that the suit was not barred by limitation in- 
asmuch as the mistake in the name of the defendant 
was but a clerical one and the case was merely of 
misdescription having regard to the fact that the 
party that was meant to be the defendant in the suit 
was the person whose name had been recorded in the 
Re€ord of Rights. [p. 873, col. 1.) 
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Appeal against the decree of the District 
Judge, Purreah, dated the llth May 1914, 
affirming that of the Munsif, Kotihar, dated 
the 28th of July 1913. 

Babus Jogendra Nath Mukerjee and Karuna 
Moy Ghose, for the Appellant. 

Maulvi Muhammad Mustfa Khan, for the 
Respondent. 


JUDGMENT .—This is à second appeal on 
behalf of the plaintiff of the suit which was 
instituted on the 2nd January 1912. The 
suit was for the correction of a certain entry 
in the Record of Rights which was finally pub- 
lished on the 27th December 1905. In 
the plaint, the defendant was described as 
Mr. P. J. Forbes pisar la maloom, which means 
son of some unknown person. On the 20th 
April 1912, a petition was put in by the 
plaintiff alleging that the defendant had been 
misdescribed in the plaint and that the defend- 
ant was really a lady named Miss P. J. 
Forbes. It appears that on this application 
having been filed, Miss P. J. Forbes was 
made a defendant. She was summoned, put 
in appearance, filed a written statement and 
contested the suit. 


Both the Courts below have dismissed the 
plaintiff's snit on the ground of limitation and 
have held that inasmuch as Miss P. J. 
Forbes was made a defendant sometime after 
the period of limitation, the suit against her 
must fail. ‘The plaintiff appeals to this 
Court. i 

The only ground taken is that itis evident 
from a perusal of the plaint and the written 
statement that as a matter of fact the party 
that was meant to be the defendant in the 
suit was tke person whose name had been 
recorded in the Record of Rights as mokarar?- 
dar of the land in dispute and that it was 
for the correction of the word "mokararidar" 
into "malguzar istamrari” that the suit was 
brought. 

On behalf of the respondent, it is urged 
that it was at the discretion of the Court to 
accept the petition for amendment or not, 
and that in fact no order was made either 
on the petition or in the order sheet of the 
20th April 1912. 


We have referred to the order sheet and we 
find thatas a matter of fact there is no such 
order or any mention of the fact that a 
petition for amendment was -put in, It 
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appears, however, from the judgment of the 
first Court that there was an application 
made for amendment onthe 20th April 912 
and that Miss P. J. Forbes was made a de- 
fendant. 

The learned Pleader who appeared for 
Miss P. J. Forbes contended that as the 
petition for amendment was made 
20th April 1912, that is to say, sometimé after 
the period of limitation, the suit against the 
defendant, Miss P. J. Forbes, must fail. 

“The question, therefore, is whether in the 
circumstances the suit is barred by six years' 
limitation. 

Now, when Miss P. J. Forbes was made a 
defendant, the lower Court in the exercise of 
its discretion granted the application, other- 
wise there is no reason why she should have 
been allowed to put in a written statement 
and contest. the suit. From this it is clear 

that the fact of her being made a defendant 
' was the result of the application for 

amendment that was putin on the 20th April 
` 1912. The suit was the same, only with 

this difference that the plaintiff prayed that 
` the defendant should be described as Miss 
and not Mr. P. J. Forbes. This kind of 
mistake creeps into records in consequence of 
abbreviations frequently used in Hindi, for 
instance, ‘Mi’ is used for both Mr. and Miss. 
The Record of Rights is not before us; but 
we think that it would have been very diffi- 
cult for the plaintiff to find out whether 
the name mentioned in the Record of Rights 
was that of a male or of a female. But on 
finding afterwards that it was the latter, he 
came to Court and asked to have the mistake 
corrected. Weare of opinion that this is 
but a clerical mistake and a case merely of 
misdescription. 

That being our view, we set aside the 
judgments of the lower Courts and remand 
the case-to the lower Appellate Court in order 
that it may decide the case-on the merits; if 
necessary, that Court may send it to the 
first Court’ for the same purpose. 

Costs will abide the result. 


Appeal allowed; Case remanded, 


on ihe ` 


MADRAS HIGH COURT. 
Civin MrscELLANEOUS Petitions Nos. 1934 
AND 1633 or 1913. 

; December 21, 1915. j 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

Ix C. M. P. No. 1284 or 1913 
ATYAM VENKATASUBBARAYUDU 
-AND ANOTHER— RESPONDENTS— PETITIONERS 
In C. M. P. No. 1633 or 1913 
BACROTI BHAVAN NAROYANA 
SASTRI—RESPONDENT—PETITIONER 

. - versus 

Sri Rajah VELUGOTI GOVINDA 
KRISHNA YACHENDRULU 

VARU BAHADUR ZAMINDAR 

GARU -—PLAINTIFF— RESPONDENT IN BOTH. 

Civil Procedure Code (Act V of 1908), sq 114, 117 
— Letters Patent (Mad.), s. 15—Appeal—Julgments— 
Review, maintainability of —High Court, jurisdiction of. 

The High Court has jurisdiction to entertain a 
review in appeals preferred under section 15 of the 
Madras Letters Patent. [p. 874, col. 2.] 

As empowered under section 44 of the Letters 
Patent the Governor-General in Council has, by 
section 117 of the Civil Procedure Code, 1908, 
incorporated into the Letters Patent the provisions 
relating to review. [p. 874, col. 1.] 

Section 114 of the Civil Procedure Code, 1908, 
applies to judgments in appeal under section 15 
of the Letters Patent. [p. 874, col. 1.] 


Hafiz Muhammad Mohsin v. Sheo Prasad, 1 A. L. J. 
509, distinguished. 

Krishen Doyal v. Irshad Ali, 81 Ind, Cas. 965; 22 
C. L. J. 525, followed. 

Sabhapathi Chetti v. Narayanasam Chetti, 95 M. 
555, 11 M. L. J. 346; Babaji v. Babaji, 16 D. 650; Lala 
Pryag Lal v. Jai Narayan Singh, 22 O. 419; Nama 
v. Sheku, 32 B. 337; 10 Bom. L. R. 380, distinguished, 

Ravi Veeraraghavulu v. Bomma Devara Venkata 
Narasimha Naidu Bahadur, 25 Ind. Cas. 305; 16 M. 
L. T. 262; (1914) M. W. N. 695; 1 L. W. 779; 27 M. 
L. J. 451: 20 C. L. J. 376; 19 C. W. N. 97; 16 Bom. L. 
R.853; 37 M. 443 (P. C. jn followed. 


Petitions praying that, in the cireumstancea 
stated therein, the High Court will be 
pleased to review the judgment of the 
Hon'blé Justice Sir Ralph Benson and the 
Hon’ble Mr. Justice Sundara  Aiyar, in 
Letters Patent Appeals Nos. 26 and 28 
of 1912, preferred against the order of 
the Hon'ble Mr. Justice Abdur Rahim, in 
Second Appeals Nos. 1107 and 1102 cf 1911, 
fespectively, preferred against the decrees 
of the Court of the Subordinate Judge of 
Kistna at Hllore, in Appeal Suits Nos. 218 
and, 220 of 1910 (Original Suits Nos. 432 
and 430 of 1908 on the file of the Couft 
of the District Munsif of | Bllore), respéc- 
tively. 
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Mr. T. BR. Ramachanira Atyar, for the 
Petitioners. 
. Mr. 8. Subramania Aiyar, for the Respond- 
ent. 


JUDGMENT. - Mr. Subramania Aiyar has 
taken the preliminary objection that the 
High Court cannot entertain a review in 
appeals preferred under section 15 of the 
Letters Patent. The question is practically 
ves integra as the decision in Hafiz 
Muhatninad Mohsin v. Sheo Prasad (1), in 
‘ which” the point was directly raised, gives 
no reason, for the conclusion arrived at. 


After hearing the matter fully argued 
by the learned Vakils on either side, we 
are of opinion that there is no force in 
the objection. Section 44 of the Letters 
Patent says that the provisions are subject 
to the legislative powers of the Governor- 
General inCourcil As at present advised, 
we are in agreement with Mr. Subramania 
Aiyar that this provision would not enable 
Courts, by implication, to supplement the 
Letters Patent by importing into it all 
Acts ejusdem generis passed by the Governor- 
General in Council and that the provision 
ig - only intended to empower the Governor- 
General in Council to legislate with aview 
to ‘supplement omission in the Letters 
Patent. ‘Even in this view, we think that 
by section 117 of the Code of Civil 
Procedure (Act V of 1908) the Governor- 
General in Council did incorporate into 
the Letters Patent the provisions relating 
to review. It was then argued that the 


review section 114 of the Code (Act v 


of 3908) cannot apply as it provides only 
for the review of decrees or orders passed 
under the Code of Civil Procedure. We 
are not impressed by this argument. In 
the first place, decrees are passed in appeals 
heard under the Letters Patent only under 
the Code of Civil Procedure. In the 
second place, clause (b) of section 114 
does not require that orders and decrees 
should have been passed under the Code. 
„Further, the word decree or order includes a 
judgmehf. [Krishen Doyal v. Irshad Ali (2)1. 
Mr. Subramania Aiyar relies on Sabhapathi 
Chetti v. Narayanasami Chetti (3) for the 
proposition that section 15 of the Letters 


?*(1) 1A. L. J. 509. 
-.(8) 81 Ind. Cas. 965; 22 O. L. J. 525, 
(3) 25 M, 665; 11 M, L, J, 346, 


Patent is no& controlled by the Code of 
Civil Procedure. All that was decided in 
that case was that as section 15 had 
given an unlimited power of appeal against 
every judgment of a single Judge, the 
Governor-General in Council should not 
be understood to have taken away by 
implication that power of the litigant by 
making section 540 of the Code (Act XIV 
of 1882) applicable to Chartered High 
Courts. This does not contravene the 
principle that it is competent to the Governor- 
General in  Conneil to supplement the 
remedy of appeal by giving an additional 
remedy by way of review to the litigant. 
The decisions in Babasi v. Babaji (4), Lala 
Pryag Lal v. Jat Narayan Singh (5) and Nana 
v. Sheku (6), only lay down that a self. 
contained Act should not be added to by the 
provisions of the Code of Civil Procedure, 
This does not affect the present question. 
Mr. Ramachandra Aiyar has referred us 
to two reported cases and to an unreported 
decision, in which reviews under similar 
circumstances were entertained. Apparently 
the practice by this High Court has 
been in favour of allowing reviews to be 
filed in appeals under the Letters Patent. 
It was pointed out by the Judicial 
Committee in Ravi Veeraraghavulu v. Bomma 
Devara Venkata Narasimha Naidu Bahadur (7), 
that even though a strict construction of the 
law may not ‘permit of the entertainment 
of appeals, a long standing practice of the 
Court should not be lightly departed from 
in that respect. What relates to appeals 
applies mutatis mutandis to reviews also. 
We must, therefore, overrule the preliminary 
objection. lf we are to interfere in review 
in these cases, it can only be by upsetting 
conclusions of fact at which the learned 


Judges who heard the appeal arrived. 
We are noi prepared to adopt this 
procedure. 


The petitions are dismissed with costs. 
Petitions dismissed. 


(4) 15 B. 650. 

(5) 22 C. 4 9. 

(6) 32 B. 337 10 Bom L. R 330. | 

(7) 25 Ind Cas, 305; 7 M. 443 (P. C.); 16 M. L. T. 
262, (1914) M. W. N. 695; 1 L. W. 779; 27 M. L. J. 
451; 20 C. L, J. 375; 190. W. N. 97; 16 Bom. L. R. 
863. 
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PUNJAB CHIEF COURT. 
First Ürvin APPEAL No. 1127 or 1912. 
February 3, 1916. 
Present; —M.r. Justice Rattigan and 
Mr. Justice LeRossignol. 
Musamma RUKMAN aANDOTHERS— 
: DEFRNDANTS— APPELLANTS 
p versus 
SAIN DAS—P.alNriFF AND ANOTHER— 


: DgFENDANT— ResPon vents. 

` Custom-—Hindu Law—Kapur Khatris of Hafizabad 
— Succession, if governed by custom—Daughters, right of, 
to succeed. 

“Ina suit against the widow and daughters of a 
deceased member of a big land-owning Kapur Khatri 
- family of Hafizabad for a declaration that the 
plaintiff was the reversionary heir of the deceased, 
the question arose as to whether such family was 
governed by custom or by H ndu Law: 

. Held, 1) that the family, being exoga nous and being 
for generations past intimately connected with 
zemindari work, could not be taken to be governed 
by Hindu Law; [p. 877, col. 2; p. 878, col. 1. 

r(2) that in the absence of wajib-ul- araiz and 
rpwaj-i-ams limiting the collaterals’ preferential 
rights merely to ancestral property, a daughter in 
the family had, according to custom, no right to 
succeed as an heir to either the ancestral or the self. 
acquired immoveable property of her deceased 
father, [p..879, col. 1.] 


|| 


First appeal from the decree of the Addi-. 


tional District Judge, Gujranwala, dated the 
20th April 1912, decreeing the claim. 

; Messrs. Fasl-< Hussain and Abdul Chani, 
for the Appellants. 


. The Hon’ble Mr. Muhammad Shafi, and 
Bakhshi Tek Chand, for the Respondents. ` 


JUDGMENT.—The landed property in 
suit belongs to an influential Kapur Khatri 
family which’ owns a large amount of 
property: in various villages in the Hafiz- 
abad Tahsil of the Gujranwala District. 
The family tree is given in detail in the 
judgment of the Additional District Judge 
but. as it does not include the names of 
the various ladies who are interested in the 
present suit,the following might be added as 
3.8upplement:— 
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(his -wife’s brother's 
son is Badri Nath, 
defendant No. 7). 


` Raw Dur, 
died 
February, 1905 
| 





| 
Mathra Das, 


Sain Das, Narinjan Das, __ 
plaintiff died 8th November widow “7; 
1995, Musammat Jattó - 
widow l'usammat ' | - 
Rukman, Musammat 
, defendant No. 1. Ganga Devi, 
defendant No. 5. (?) 
r i P 
s Hardial, 'Musammat ^ — Musammat 
diedleaving Durga Devi, Mahesh Devi, 
widow defendant No. 5, defendant 
Musamm^t No. 8; 
Mehman a ti, M. Sukh Dial, 


` defendan: No. 2, 
"IE died pending 
suit. 


defendant No, 4 


eh] 
Sri Nath I 


Dr. Maharaj 
Kishen. 


Raghunandan Das, 


Harbang; ` 
Singh... i 


RH f ; 
Kashi Ram. Sri Gopal. 


“Tt is alleged that part of the Manon 
claimed was acquired by "Mathra Das. de- 
ceased, but there can be little doubt that 
by far the more valuable part of it has 
come down through Ram Dial, the father 
of the plaintiff, Sain Das, and the deceased 
Mathra Das. This Ram Dial died at an 
advanced age in February 1905. It was 
alleged that he made a Will. during ‘his 
life-time and on his death a dispute arose 
between his two sons Sain Das and ‘Mathra 
Das. While the matter of the -succession 
to Ram Dial’s landed property . WAS before. 
the Revenue Authorities for. consideration in 
connection with the alteration of the entries 
in the Revenue Records, the dispute was 
referred to arbitrators and an award appears 
to have been given. about June 1905. _ The 
dispute, however, was not settled and mu- 
tation had not taken place when Mathra 


"Das, who was an old man, fell ill in, Sep- 


tember 1905. He was taken by his son-in- 
law, Sukh Dial, defendant No. 4$ to Gujrat 
where he appears to have ‘consulted, and 
to have been treated by,, a local, medical 
man but seemingly. without, much bene- 
ficial result. He .was brought back, „to, his 
house in Hafizabad and.on the 20th $c; 
iober is alleged to have made. a Will, .Ex- 
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hibit D1, in favour of Musammat Rukman 
and defendants Nos. 2, 3, 5 and 6. He 
died on the 8th November 1905, and upon 
his death the defendants claimed to have 
mutation of names effected in their fayour 
in respect of all the deceased’s property, 
reliance being placed upon the said Will. 
The Revenue Authorities naturally declined 
to express any opinion with regard to the 
genuineness or validity of the Will, though 
in respect of lands in two villages (namely, 
Mauza Chatai and Mauza Karyala) they 
granted mutation in accordance with the 
terms thereof. As regards the lands in 
other villages mutation was sanctioned in 
favour of Musammat Rukman and Musam- 
mat Mehmanwanti, the two widows who 
were alleged to be in possession. 

The present suit was instituted by LalaSain 
Das on the 4th January 1907. The plaint re- 
cites that Mathra Das died on the 8th Novem- 
ber 1905, leaving moveable and immoveable 
property of the value of Rs. 64,916-13-0 in 
Tahsil Hafizabad, and claims that the whole 
of the said property, as specified in the 
lists attached, was the deceased’s ancestral 
property. It is admitted in the plaint that 
Musammat Rukman Devi, defendant No. 
1, as widow of the deceased is entitled to 
retain possession of the property: for her 
life-time; but the plaintiff claims that on 
her death he will be entitled by custom 
to succeed as reversionary heir. The plaint 
also refers to the fact that a Will is alleged 
to have been executed by Mathra Das, 
but states that the plaintiff does not ad- 
mit either its genuineness or its validity 
or that the deceased had a disposing mind 
at the time when he is alleged to have 
made the Will. Plaintiff prayed, therefore, 
for a declaratory decree to the effect that he 
is entitled to succeed as reversionary heir 
on the death of defendant No. 1 to the 
entire property left by Mathra Das and 
that the alleged Will set up by defendants 
is not genuine or valid or in any way 
effectual as against his rights. 

Defendants filed written statements to 
the effect that the property left by Mathra 
Das was not admitted to be ancestral; 
that the parties being high caste Khairis 
and residents of Hafizabad are bound in 
matters of succession by the Hindu Law 
and not by custom; that in the presence 
of daughters and daughters’ sons, plaintiff 
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as the brother of the deceased had no right 
to sue for possession and was not the 
heir to the property ; and that the deceased 
had made a Will in favour: of defendants 
and that the said Will was valid in every 
respect. Defendant Sukh Dial further 
pleaded as regards his own rights that in 
1898 Ram Dial and Mathra Das had given 
him one-half of a certain haveli and also the 
land attached to the well known as Ram 
Dialwala in Kila Ram Kaur and that to 
this property the plaintiff had no right 
whatsoever, especially as he had acquiesced 
in the gift. The Court framed the follow- 
ing issues :— 

1. Is the property in suit ancestral? 

2. Are the parties governed by custom ? 

3. Incase they are governed by Hindu 
Law, can the present suit for a declaration 
be brought by the plaintiff? , 

4. Cannot the late Mathra Das’ daughters 
and their children have priority over the 
plaintiff so far as the question of succession 
is concerned ? 

5, Did the late Mathra Das execute a 
Will validly, and ifso, was he authorized 
to do so by law ? 

6. Was Sukh Dial given a portion of the 
property by Mathra Das or Ram Dial, and 
did the plaintiff in any way acquiesce in 
that gift? How far does that acquiescence 
affect the present case ? 

7. Cannot the widows of Mathra Das and 
Hardial Singh claim any portion of the 
property as stridhan ? | 

8. Did the late Mathra Das make any 
sankalp, and if so, cannot his widow de- 
dicate a portion of his property to cover 
that sankalp ? 

9. What property has been left by the 
deceased Mathra Das ? 

10. Has Badri Nath, defendant, given up 
his rights under the late Mathra Das’ Will ? 

After a protracted trial, the suit was 
eventually decided on the 20th April 1912, 
when the Additional District Judge granted 
plaintiff a declaratory decree to the effect 
that he was entitled to succeed after the 
death of defendant No. 1 to the whole of 
the property left by Mathra Das (with the 
exception of ornaments and wearing ap- 
parel) and that the Will set up by the de- 
fendants was not to affect plaintiff's! right. 
The learned Judge's findings on the various 
issues were as follows:— 
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l. That the parties were in matters of 
succession to immoveable property governed 
by custom and not by Hindu Law; 

2. That the Will propounded by defend- 
ants was not executed by Mathra Das; 


3. That plaintiff was competent to institute ` 


the present suit and that the daughters of 
Mathra Das had no right of succession in 
the presence of a uear collateral such as 
plaintiff; 

4. That it was unnecessary to determine 
whether the property was ancestral or self- 
acquired inasmuch as the daughters had no 
right to succeed to either ancestral or self- 
acquired property; 

5. That Mathra Das madea gift of an- 
cestral residential houses in favour of Sukh 
Dial, but that plaintiff did not acquiesce 
in the gift which was in no way binding 
upon him; 

6. That thére was no evidence to prove 
that Mathra Das had made any  sankolp 
during his life-time and that accordingly 
his widow had no right to set apart any 
property for that purpose; 

7. That it was unnecessary in the pre- 
sent suit to decide issue No. 9; and 

8. That inasmuch as the Will of Mathra 
Das had not been proved it was unneces- 
sary to give any decision with regard to 
issue No. 10. 

Defendants have appealed to this Court 
and the case has been argued at great 
length and very elaborately by Mr. Fazl- 
i-Hussain for the appellants, and by Mr. 
Muhammad Shafi for the respondents. 

Mr. Fazl-i-Hussain contends :— 


1. That the parties are governed in mat- 


ters of succession by the principles of 
Hindu Law and not by the Customary 
Laws which obtain among  agriculturists, 
and that accordingly the daughters of Mathra 
Das, who was separate from his brother 
Sain Das, are entitled to succeed to the 
whole of the deceased's property; (2) that 
the Will propounded by defendants was ac- 
tually executed by Mathra Das who was 
fully competent to transfer his property as 
he pleased whether by gift inter viros or by 
Will; that Mathra Das wasin his senses 
and had a disposing mind at the time when 
he executed the Will; and that the Will is 
valid by law; (3) that if Hindu Law does 
not apply and.if the Will is held not to 
have “been established, even then the daugh- 
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ters would under the ordinary rule of Cus- 
tomary Law exclude plaintiff from succession 
to such part of the property as was self- 
acquired; that in the absence of evidence to 
shew that the property is ancestral, it must 
be deemed to have ‘been acquired by the 
deceased; (4) that the gift of the haveld 
in favour of Sukh Dial had been duly proved 
and that the gift was in every respect valid 
and binding on the plaintiff; and (5) that 
the decision of the Additional District Judge 
with regard to the alleged sankalp was 
erroneous. 

The first and perhaps the most important 
question to be decided on this appeal is, 
whether the Kapur Khatris of the Hafizabad 
Taheil are governed in matters of succes- 
sion to immoveable property by the ordi- 
nary principles of the Mitakshara Law or by 
the customary rules obtaining among agri- 
cultural tribes of this Province. This ques- 
tion has been carefully and exhaustively 
considered by the Additional District Judge 
and the conclusion at which .he arrived is 
that succession in such cases is regulated 
by custom. The learned Judge has given 
detailed reasons for his finding and after 
hearing Mr. Fazl-i-Hussain’s criticisms, we 
are satisfied that this finding is correct and 
in accordance with the evidence on the re- 
cord. 

Kapur Khatris are not members of any 
of the well-known dominant agricultural 
tribes of the Province, and Mr. Shafi for 
the respondents readily conceded that the 
onus proband? was upon plaintiff to shew 
that ithe branch of Kapur  Khatriís with 
whom we are now concerned do not follow 
Hindu Law in matters connected with suc- 
cession to immoveable property. He con- 
tended, however, and, in our opinion, suc- 
cessfully, that plaintiff had been able to 
discharge this burden and had proved that 
in such matters the family of Ram Dial 
had for generations past been intimately 
connected with zemzndart work; that they 
had been for two or three centuries, owners 
of large village estates situate ip the im- 
mediate neighbourhood of villages owned 
by such agricultural tribes as Bhatti Rajputs, 
Jats and Arame, that their main source of 
income was derived from the possession of 
such estates; that the head of the family 
for the time being was the leading agri. 
cultural headman (zaildat and lambardar) 
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in the Taksil, and had as such actually 
signed the wajzb-ul-araiz of his villages 
(pages 114 and 116 of paper-bonk ‘A’, which 
bear the signatures of Ram Dial); that the 
riwaj-t-am of the District prepared at the | 
‘Sattlement of 1868 was signed by the said 
Ram Dial and that the recent ríwaj-i-am 
.of 1894-1895 was signed by Mathra Das, 
the person whose property is now in dis- 
pute (see pages 184 and 200 of paper-book 
A’); and that so far as concrete instances 
‘sould be adduced, plaintiff had been able 
to give evidence of numerous instances 
(some, e.g., those relating to the property 
-Jeft ‘by Ram Rakha Mal and Narinjan Das, 
in this very family) of daughters being ex- 
“eluded from inheritance by collaterals of 
their father (see Exhibit P—37, 38, 39, 
“40, 41, 104, 105, 106, 107 110), whereas 
‘defendants had not been able to point to 
‘a single instance of a daughter's succession, 
apart from a gift made to her by her 
father in his life-time. As already remarked 
the Additional District Judge has dealt 
very fully with this question and it is un- 
necessary for us to travel over the ground 
‘once more. Nodoubt, as Mr. Fazl-i-Hussain 
argues, in most of the cases adduced as 
evidence to prove the daughters’ exclusion, 
- the value of the property involved was not 
great, but the fact remains that while plaint- 
iff has been able to adduce instances in 
‘support of his contention, defendants have 
‘entirely failed to point to a single well- 
‘authenticated case where a daughter has 
' guoceeded, as an heir, to her father’s immove- 
able property, ancestral or self-acquired. 
The fact that these Kapur Khatris are ex- 
- ogamous would doubtless account to some ex- 
- tent for this exclusion, butthe main grounds 
"upon which the rule of succession observed 
' by them was based were the prevalent desire 
in times past to keep the village compact and 
the conception that the best protectors of the 
land, at a time when might was often stronger 
“than right, were the male members of the 
‘family. 

The. bald statements of witnesses that 
Kapur Khatris observe, and are regulated by, 
- Hindu Law are obviously of no value, and it is 
“in this respect that a marked distinction 
exists between the evidence of witnesses 
eglled by the plaintiff and of those called 
.bg' the defence. The former are able to 
Vpefér^io-numerous -cases of exclusion of 
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daughters; the latter are not, and merely 
state dogmatically that Kapur Khatris ave 
high caste Hindus and observe the rules 
of Dharm Shastra. Some of them admit 
they are partly Sikhs and partly Hindus 
(e. g, Amar Nath, D. W. No. 6), and others 
are obliged in  eross-examination to say 
that they do not know the difference 
between the rules of Hindu Law and of 
custom (see Hira Nand, D. W. No. 22, Guran- 
ditta, D. W. No. 31). Hari Kishen (D. W. No. 
19) says that Jat customs are quite different 
from the rules regulating succession amongst 
Kapur Khairis, but admits that he does 
not know what Jat customs are, and 
Sri Nawas (D. W. No. 16), who is one of 
the priests of the family, deposes that 
Kapur Khatris are Guruke Sikhs, and that 
the customs observed by them are identical 


with the customs of the,Jats. Finally, 
three of defendants’ own witnesses 
(Amar Chand, D. W. No. 25, Nihal 


Chand, D. W. No. 27, and Devi Ditta Mal, 
D.W.No. 28) have admitted that among 
Kapur Khatris a daughter does not succeed 
as an heir to her father’s immoveable 
property. Having regard then to the cir- 
cumstances above referred to and especially to 
the very ancient connection of the family 
village lands, we agree with the Court below 
that so far as regards succession to immoveable 
property, the family of the parties is bound by 
the rules not of Hindu Law, but of custom as 
embodied in the wajib-ul-: raiz and riwaj-t-ams 
of 1856, 1868, 1892 and of the last Settle- 
ment (see Customary Law of Gujranwala 
District by Mr. Lall, pages 16 and 30). Under 
the ordinary rules of Customary Lawin this 
Province, a daughter would have no right to 
succeed to her father’s ancestral immoveable 
property in the presence of her paternal 
uncle, and defendants have completely 
failed to prove a special custom in this family 
which would give her such preference. 
On the other hand, plaintif has been able 
to point to numerous instances in support 
of the statements in the wajib-ul-araiz and 
riwaj-¢ ams above mentioned. Mr. Fazl-i- 
Hussain contends, however, that even if 
such be the rule with regard to ancestral 
immoveable property, the presumption is that 
a daughter has a preferential right to succeed 
to her father’s acquired immoveable property 
and that as there is no proof that any part of 
the landed or. house property left by Mathra 
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Das is ‘ancestral property qua plaintiff, the 
daughters of Mathra’ Das should be held 
to be entitled to- the whole of his estate. 
There is considerable authority for the 
general proposition as stated by Mr. Fazl-i- 
Hussain, and here again Mr. Shafi admits 
that the onus was originally on plaintiff. 
He argues, however, that the onus has been 
shifted by the evidence which his client has 
adduced: The wajib-ul-araiz and riwai-t ams 
do not limit the collateral preferential 
rights merely to ancestral property. The 
riwai-i-am of 1894-1895 especially 
makes it clear that the distinction between 
ancestral and acquired property was not lost 
sight of [see question 43 (2) and 47, pages 
225 and 227 of paper-book ‘A’], and the 
answer to question 47 is clear and emphatic 
that "the daughter has in no case a right 
to succeed to fhe property” 
answers to questions 49 and 50). Further- 
more, Narinjan Das (brother of plaintiff and 
Mathra Das) left both acquired and ancestral 
property and though a daughter, Musammat 
Ganga Devi, survived him, the whole of his 
property went to his brothers [see Nanak 
Chand, P. W. No. 18; Jawahar Mal, P. W. 
No. 21; Raghpat Bai, P. W. No. 99 (page 
419, line 20, page 420, line 30); Gayam 
Chand, P. W. No.32 (page 429, line 7)]. So also 
in the matter of succession to Ram Rakha Mal 
(another member of the family), his daughters 
‘ were excluded from the inheritance, though 
he left both acquired and ancestral property, 
[see Pandit Harnam Das, P. W. No. 8 page 
407, line 20) the first of the family; Raghpat 
Rai, P.W. No. 22 (page 419), line 18; Gyan 
Chand) page 429, line 7]. The like happened 
on the death of Guru Das, Kapur [see Mohan 
Lal, P. W. No. 62) page 461, lines 4—7.] 


We hold, theréfore, that plaintiff has 
succeeded in proving that in this family a 
daughter has no right to succeed, as an 
heir, to either the ancestral or the acquired 
immoveable property of her deceased father. 
It was probably for this very reason that 
defendants realized the necessity of having 
a Will to:support their claims to Mathra Das’ 
property. This brings us to a consideration 
of the Will which they have propounded. 

The Additional District Judge has found 
against the genuinéness of the Will and the 
reasons given by him in support of his finding 
are certainly very strong. “He points out 
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that the document was written out by the 
defendant Badri Nath who is himself one of 
the legatees thereunder; that there is coni 
siderable and material discrepancy between 
the statements of the three attesting 
witnesses who gave evidence in - Court 
as to what occurred at the time of execution’ 
that it was not possible for an enfeebled 
and paralysed man, over 70 years of age, and 
on his death-bed, to dictate an elaborate and 
detailed Will of this kind which, moreover, 
contains not a single alteration or correction 
(see the Will as translated at pages 383 and 
9e4 of paper-book *A’); and that in view of 
the value of the property involved and of 
the facts that owing to paralysis the 
testator was unable to sign the document and 
was compelled (apparently for the first time 
in his life) to affix his thumb-mark instead, 
and that registration could have been effected 
without any trouble or inconvenience at any 
time between the alleged date of execution 
(the 20th October) and the date of the 
testator’s death, the omission to take so 
obvious and natural a precaution was 
very significant. We might add that this 
omission is more remarkable when we find 
thatthe Sub- Registrar, Lala Harsukh Rai (P. 
W. No. 38) actually saw Mathra Das no. less 
than four times after he had been brought 
back from Gujrat (that is to say about the end 
of September) and before his death on the 
8th November. 1t is also an unfortunate fact 
that the three attesting witnesses who have 
given evidence in Court, Amar Chand, D. 
W. No. 25, Diwan Chand, D. W. No. 26, and 
Nihal Chand, D. W. No. 27, are, for various 
reasons, by no means favourably disposed 
towards plaintiff and his son Sri Nath, f 


Mr. Fazl-i-Hussain made: no attempt tb 
explain the omission to register so impor- 
tant a Will. All thathe could urge was that 
it was not compulsorily registrable. That, 
no doubt, is quite true, but it is neverthe- 
less a common practice i inthis country to regis- 
ter Wills andit is surely surprising to find 
intelligent men of business such as Mathra 
Das and Sukh Dial omitting to take’ a*precau- 
tion of the kind especially ata time when the 
relations between Sain Das, plaintiff, and 
Mathra Das were very strained and the 
disputed succession to Ram ‘Dial’s property 
had not been settled. e. 

In this conneotion we might point out 
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that the witness Daulat Ram (P. W. No. 41), 
who appears to be an impartial witness, 
has deposed that he was asked, some twenty 
days prior to Mathra Das’ death, to attest 
a Willalleged to have been executed by 
the latter, but that he refused to attest it 
as he knew that Mathra Das was not then 
in his proper senses. It was probably this 
man who raised, the suspicions of Sain Das, 
as we find the latter on the 4th November 
presenting a petition (see page 292 of paper- 
book ‘A’) to the Collector praying that 
officer to take action, as he (Sain Das) had 
reason to believe that certain persons were 
“securing” a document from Mathra Das 
who was not in his proper senses. The 
petitioner’s application states that Mathra 
Das has been seriously ill for tbe last two 
months and is quite incapable of any 
intelligent act,and he begs the Collector, 
while Mathra Das is still alive, to satisfy 
himself upon this point. Unfortunately 
no action was taken on this petition until 
after Mathra Das’ death when it was in due 
course rejected. In these circumstances we 
agree with the learned Additional District 
Judge that the Will set up by defendants is 
open tothe very gravest suspicion and that 
its genuineness cannot be regarded as estab- 
lished. But even if we could hold that it 
was infact executed by Mathra Das, we 
should still have to find that at the time 
when it was executed, the testator had not 
“a disposing mind”, Admittedly he had 
been seriously ill since the beginning of 
September and had been taken for medical 
treatment to Gujrat where Ganesh Das, a 
connection of his by marriage, resides. 
He remained there under treatment till 
about the end of September when he was 
taken back to his own house in Hafizabad, 
and from the admitted fact that he was 
then still ill, we may reasonably infer that 
the object of taking him back was to enable 
him to die (as it was feared he must very 
shortly) in his own house. He was certain- 
ly very ill indeed when he was brought 
back, ang on the 20th October when the 
Will is said to have been executed, he was 
so paralysed that (according tothe Will 
itself) he was unable to append his signa- 
ture. Inaddition to these admitted facts, 
we have a mass of evidence to the effect 
that he was utterly incompetent to makea 


‘Will after his return to Hafizabad (see the 
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statements of Lala Harsukh Rai, P. W. 
No. 38; Bhola Nath, contractor, P. W. No. 39; 
Dr. Amrit Singh, P. W. No. 40; Daulat 
Ram, Hospital Assistant, P. W. No. 4l; 
Nanak Chand, retired Hospital Assistant, 
P. W. No. 42; Gopal Das, P. W. No. 45; 
Badri Nath, P. W. No. 46; Devi Dial, P. 
W. No. 48; and Hari Chand, P. W. No. 49). 
On the other hand, Sukh Dial, defendant 
(who is conducting the case on behalf of 
himself and his co-defendant) deposed that 
Mathra Das, after his return from Gujrat, 
was professionally treated by Lal Muham- 
mad, Hospital Assistant (one of the attesting 
witnesses) and a Dr. Kaul Das (see 
page 394,lines 20 and 43). Lal Muham- 
mad died while the suit was pending in 
the lower Court, but defendants did not call 
Dr. Kaul Das nor have they explained why 
he was not called as a witness. 

Upon the.evidence `befofe us we must 
hold that Mathra Das was not mentally 
competent to dispose of his property at the 
time when he is said to have made the Will 
upon which defendants rely. The Will, 
therefore, fails. 

As regards defendant Sukh Dial's claim to 
the haveló (issue No. 6), we meed say no 
more than that it is admittedly based on 
the rugqa (Exhibit D-2). This document 
is open to grave suspicion in many 
respects and has clearly been tampered with 
in respect of the date which it purports , 
to bear, but it is unnecessary to discuss it 
further as Mr.  Fazli-Hussein had to 
admit that i& had not been proved. Sukh 
Dialin his evidence makes no reference 
to it nor was any witness called to prove it. 


The only other point to which reference 
was made at the hearing before us was as 
regards the right of the widow, Musammat 
Rukman, to make certain gifts by way of 
charity (sankalp). This is a very minor 
question, but as the donees are not parties 
to this suit, we obviously can give no 
decision as to the validity or otherwise of 
the gift that would be binding on them. 


Plaintiff preferred cross-objections from 
the decree of the Additional District Judge 
in respect of the dismissal of the claim to 
certain ornaments and moveables in the 
possession of defendants, but Mr. Shafi on 
behalf of his client withdrew them at the 
hearing. | | 
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The result is that the appeal and cross- 
objections stand dismissed. The parties 
will bear their own costs in this Court. 

Appeal dismissed, 
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on behalf of minor, when valid— Decree passed in accor- 
dance with award, scope of—Suit for partition— 
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parties—Leave of Court not obtained— Minor, whether 
entitled to aroid decree. 
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suit” under Order XXXII, rule 7, and it is not validly 
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[p. 886, col. 2.] 

Hardeo Sahai v. Gauri Shankar, 28 A. 35; A. W. N. 
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Das v. Ebji Umersey, 29 B. 285 at p 289; Lakshmana 
Chetti v. Chinnathambi Chetti, 94 M. 326; Samibai 
v. Premji Pragji, 20 B. 304; Venkatachellam Reddi v. 
Rungiuh Reddi, 12 Ind. Cas. 372; 21 M. L. J. 990 at 
p. 996; 10 M. L. T. 248; (1611) 2 M. W. N. 249; 36 
M. 358; Pragdas v. Girdhardas, 26 B. 76; 3 Bom. 
L. R. 431; Tincowry Dey v. Fakir Chand Dey, 30 C. 
218; 7 C. W. N. 180; Ganesha Row v. Tuljaram Row, 
19 Ind. Cas. 515; 86 M. 295 at p. 303; 17 C. W. N. 
765; 11 A. L. J. 589; 18 C. L. J. 1; 15 Bom. L. R. 626; 
14 M. L. T. 1; (1913) N. W.- N. 575; 25 M. L. J. 150; 


` 40 I. A. 182 (P. C.); Adams v. Great North of Scotland. 


Railway Company, (1891) A. C. 81 at p. 89; Jones v. 
Powell, (1888) 6 Dowl. P. C. 483 at p. 485; 49 R. R. 
728 ab p. 729; Wrightson v. Bywater, (1838) 3 M. & 
W. 199 at pp. 204, 205; 1 H. & H.'50; 7 L. J. Ex. 83; 
150 E. R. 1116; 6 Dowl. P. 0, 859; 49 R. R. 570, 
referred to. 

The principle of finality which attaches to a decree 
passed in accordance with an award givon in arbitra- 
tion proceedings, does not affect matters which are 
outside the arbitration proceedings. [p. 889, col. 2.] 

Ghulam Khan v. Muhammad Hassan, 29 C. 167 
at pp. 173, 188; 29 I. A. 51 (P.C.); 6 C. W. N. 226; 
Raja Narain Singh v. Chaudhrain Bhagwant Kuar, 
18 A. 800; 18 I, A.55(P.C.); 6 Sar. P. C. J. 14; 15 
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Ind. Jur. 283; Maharajah Joymungal Singh Bahadoor 
v. Mohun Ram Marwaree, 23 W. R. 429; Achuthayya 
v. Thimmayya, 31 M. 345; 18 M. L. J. 228; 3 M. L. T. 
815; Rajrani Dasi v. Gonesh Prosad Srichandan 
Mohapatra, 5 Ind. Cas. 650; 14 C. W. N. 626; 37 C. 
407; Nandram Daluram v. Nemchand Jadavachand, 
17 B. 357 at p. 380; Tallapragada Suryanaraina Row 
v. Tallapragada Sarabaya, 9 Ind. Cas. 173; 21 M. L. 
J. 268,9 M. L. T. 251; (1911) 1 M. W. N. 151 
(F. B.), referred to. 

Where a minor seeks to avoid n» decree he can 
avoid Ju only in foto, and not only in part. p. 890, 
col, 2. 

Bhimaji Govind v. Rakmabai, 10 B. 338 at p. 340; 
Pasupati Nath Bose v. Nando Lal Bose, 800. 7 18; 
Manohar Lal v. Jadunath Singh, 98 A. 585; 10 C. 
W. N. 898; 9 0. C. 219; 4 C. L. J. 8; 8 Bom. L. R. 489; 
1 M. L. T. 210; 16 M. L. J. 291; 3 A. L. J, 710; 83 I. A, 
128; Farl of Bandon v Bicher, 8 Cl. & Fin. 479 at p. 
510: 6 È. R 1517; 9 Bli. (x. s.) 532; Mewa Lal Thakur 
v. Bhujhunjha, 18 B. L. R. App. 11; 22 W, R. 213; 
Khajooroonissa v. Rowshan Jehan, 3 C. 184 at pp. 191, 
916: 26 W. R 36; 3 I. A. 291 (P. C.), referred to, 

Where a Court simply records a compromise under 
Order XXXII, rule 7, Civil Procedure Code, and 
passes a decree in accordance therewith, this does 
not amount to sanction. [p. 882, col, 1,] 

Kalavati v. Chedi Lal, 17 A. 581; A. W, N. (1895) 
126, followed. 

Aman Singh v. Narain Singh, 20 A. 98; A, W.N. 
(1897) 705, dissented from. 

Pluintiffs, wlio were minors, were parties to a suit 
for partition brought by the Ist defendant, That 
suit was referred to avbitration anda decree wag 
passed in accordance with the award. Plaintiffs’ 
father having appealed, the appeal was compromised 
and a decree was pnrported to bé passed therein by 
consent of parties. Plaintiffs now sued to haye the 
decree set aside as not binding on them: 

Held, that no leave of the Court having been 
obtained under Order XXXII, rule 7 of the Civil 
Procedure Code, the decree was not binding on the 
minor plaintiffs and they were entitled to avoid it. 
Lp. 890, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Masuli. 
patam in Appeal Suit No. 26 of 1913, pre- 
ferred against that of the Additional District 
Muasif of Masulipatam in Original Suit’ No. 
91 of 1911. | à 

Mr. V. Ramadoss, for the Appellant. 

Mr. P. Nagabhushanam, forthe Respondents. 
. This second appeal coming on for hear- 
ing on the 5th and 6th October 1914, the 
Court (Ayling and Hannay, JJ.) delivered 
the following 

JUDGMENT.—The first point ark&ed for 
appellant is that as the compromise was 
entered into by plaintiffs’ father and not 
by their guardian ad litem (who was their 
brother, the present 2nd defendant) no 
sanction of the Court was necessary under 
section 462 of the old Code of Civil Pro- 
cedure. Reliance is placed on Ganesha 
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Row v. "Tuljarum Row (1), “which, how- 
ever, affords no support for. such a con- 
-tention. It is not denied. that if plaintiffs’ 
father had been representing the interests 

of his sons in Appeal Suit No. 504 of 1907 
the could not have entered into a valid com- 
‘promise on their behalf without the leave 
of thé Court so as to bind them. We cannot 
accept the suggestion that when he had no 
responsibility for them, and when their in- 
terests were entrusted to ,another person, 
he should have larger powers to bind them. 
‘We have no hesitation in rejecting this con- 
tention. 

It is next argued that although the com- 
‘promise was entered into withont the leave 
of the Court, it is only voidable by plaintiffs 
if theyecan show that it was prejudicial to 
their interests. Reliance is placed on Aman 
‘Singh v. Narain Singh (2). We have careful- 
ly- considered that ruling and do not think 
it is of any use to the appellant. In that 
case -the Court appears to have considered 
the propriety of the compromise from the 
‘point of view of the minor’s interests and 
to have sanctioned it; though this was after 
and not before it was entered into. It is 
^nt suggested that anything of the kind was 
done here; the Court simply recorded the 
‘compromise under section 375 of the old 
‘Code-of Civil Procedure and passed a decree 
in .accordance therewith. This does not 
amount to sanction .[ Vide Kalavatt v. Chedi 
‘Lal.(3)]. So far as appears, the propriety 
of the : compromise from the point of view 
of the minors’ interests was never considered 
5t all.by.the Court. We must, therefore, hold 
that , the compromise is voidable by the 
plaintitis i in this case. 

Lastly, it is urged that the decree direct- 
ing the return by the appellant alone of a 
portion of the items received by him under 
the compromise decree is inequitable; and 
that his claim to plaint item No. 3 embodied 
in issue 4 ‘ust be decided. This appears to 
pe SO. `." 

“In order to frame a proper decree (apart 
from the portion declaring the razinama and 
deer ee in Appeal Suit No. 504 of 1907 to be 


de a 


“ay 3 Indi Oas. 028; 6 M. L. T. 325;21 M. L.J. 
1033.. 
e (2) 20 A. 98; A. W. N. (1897) 205. 

8) 1 WA. 58i; A. w. N. (1895) 126, 


not valid and binding on plaintiffs) we: must 
eall for findings on the evidence on record on 
issues 4,7 and 9. Two months are allowed 
for'submitting findings, and 7 days for filing 
objections. 

In compliance with the above order of 
thig Court, the Subordinate Judge submitted 
the following , 4 

'FINDINGS.—As directed by the High 
Court, I beg to record the following findings 
on issues 4, 7 and 9. 

2. Issue 4. ltem, No. 3 (la acre and 14 
cents in Survey No. 96) is admitted by the 
Ist defendant to be the ancestral property 
of himself and plaintiffs’ late father, vide 
his deposition. There is no proof that it was 
plaintiffs’ father’s exclusive property. 

3. In 1906, Ist defendant, who was the 
kurnam, sued plaintiffs’ father for recovery 
of some lands including the one in question, 
on the ground that they were service inams, 
and could not, therefore, be held by a non- 
office-holder, vide Exhibit A; and it was then 
decided that the land had lost the nature of . 

“service inam” and was held by the plaint- 
iffs father as "seri" under the zemindar. 
Even if it was a service mam on the date of 
its transfer by plaintiffs’ father to lst defend- 
ant under the compromise, the transfer was 
not valid in view of section 5 of Madras Act 
III of 1895, and even if the inum was enfran- 
chised subsequent to the alienation, 1st de- 
fendant is not entitled to the land as against ` 
the plaintiffs, vide Narahari Sahu v. Gira 
Korithan Naidu (4). When a service nam is 
enfranchised it becomes family property.. I, 
therefore, find the 4th issue for plaintiffs. 

4. 7th Issue. It has been held in Lakshmana 
Chetti v. Ohinnathambi Uhetti (5) that an 
award passed on a reference made to arbitra- 
tcrs in a pending suit would not bind the 
minors, ‘when leave of the Court was not 
obtained under section 462 of the old Code 
of Civil Procedure. The Ist defendant’s 
Vakil relies on the decision to the contrary 
reported as Hardeo Sahat v. Gauri Shankar 
(6) affirmed recently in Lutawan v. Lachya 
(7). I am bound to prefer the Madras ruling 


* (4) 19 Ind. Cas. 881; 24 M, L. J. 462; (1913) M. W. 
N. 416. dE 
. (5) 24 M. 826. 
(6) 28 A. 35; A. W. N. (1905) 171; 2 A. L. J. 493, 
(7) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57, 
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and, therefore, find -that the award. is not 
binding on the plaintiffs. . 

^ 5. 9th Issue. Even if the award was not 
superseded by the decree in appeal, plaintiffs 
can claim the suit properties, as the award 
‘as well as the compromise are not binding 
‘on them, vide Ganesha Row v. Tuljaram Row 
(8). I find accordingly’ on this issue. 


This second appeal coming on for final 
ihearing after the return of the findings of 
the lower Appellate Court upon the issues 
referred. by this Court for trial on the 
6th August 1915 and "having stood over for 
‘consideratiun till the 81st Avgust1915, the 
Court delivered the following 


JUDGMENT. 


Tyas, J.— The present plaintiffs, who are 
‘minors, were parties to Original Suit No. 
:416 of 1905: which had been instituted by 
.the .present Ist defendant for partition. 
-That suit was in the first Court referred 
io arbitration (by orders in November 
-1906'and March 1907).. The award was 
dated 9th April 1907 ‘and a decree 
spassed in accordance with it. The present 
‘plaintiffs’ father: appealed from the decree 


> 


.passed on the award (Appeal Suit No. 504° 


.of 1907). The. appeal was compromised 
and, a decree was purported to be passed 
therein by the consent of the parties. 
The present suit is to have it declared 
thatthe consent decree does not bind the 
plaintiffs, to have it set aside, to obtain 
possession of the properties mentioned in the 
plaint, and other reliefs. 

Tt is admitted that neither the reference 
‘to arbitration nor the consent decree was 
with leave of the Court under. Order 
‘XXXII, rule 7 (section 462 of the Civil 
: Procedure Code, 1882). I shall in the 
‘rest of my judgment refer only to the 
' Code of 1908 though most of the decided 
“gases are, of course, on the Code of 1882. 


‘At an earlier bearing it was held by this - 


"Court that the compromise was on 
‘ground ‘yoidable by the plaintiffs, and 
‘findings were called for. The finding on 
"the M. issue is admitted to be one of 


this 


(8) 19 Ind. Cas. 515; 36 M. 295 at p. 303; 17 C. W. 
N 765; 11 A. L. J. 589; 18C.L. J. 1; 15 Bom. L. R. 
626; 14 M. I. T. 1; (1913) M. W. N- 675; 25 M. L. J. 
150; 40 I. A. 182 (P. 02, 


d^ 


fact which, we cannot question in second 
appeal. The other findings are contested. 

It is contended for the appellant that as 
the consent decree in appeal is inoperative, 
the decree passed in the original Court 
must revive, and that, asthat decree was 
‘passed on an award, it cannot now be 
set aside, but has become final. 

The respondent in answer contends in 
the first place that the decree on the 
award was finally and effectively set aside 
by the appellate consent decree, not- 
withstanding that the plaintiffs elect to 
avoid the latter. But the plaintiffs having 
elected to avoid the consent decree must do so 
in lolo so far as they are concerned, and can- 
not, after avoiding it, rely upon it for the 
purpose of rescinding the decree, which 
it purported to supersede, and which it 
would have superseded only if it had 
been of any legal effect. 

The real point on which the parties 
are at issue is, the appellate consent decree 
being out. of the way, to what extent is 
‘the decreeon the award binding on the 
minors? The appellant’s argument is based 
‘on tio casesdecided by the Allahabad 
‘High Court which are directly in point: 
Hardeo Sahai v. Gauri Shankar (8) and 
Lutawan v. Lachya (7). The grounds on 
‘which the first of these decisions procceds 
are: 


. (a) that Schedule II to the Civil Pro- 
cedure Code, 1908, relating to arbitration 
proceedings, contains special proceedings 
which are’ not subject to Order. XXXII, 
rule 7; 

(b) that there is nothing in Schedule I 
requiring the Court to give leave to the 
parties to make the application for a 
‘reference to arbitration where minors. are 
“concerned; 

. (c) that an application made under 
‘Schedule IT, paragraph 1, is very different 


.from an, agreement or compromise contem- 


plated by Order XXXIL rule 7; and 


. (d) that assuming that Order XXXII, 


. rule 7, applies,. and has been violated, once a 


“decree is passed in accordance with the 
terms of an award, it can only be impeached 
on one of the grounds mentioned jn 
Schedule II, paragraph 16, that is only if, 
and in so far as, (2) the déereo d is in excess at 
or (4) rot in accordance with the award, 
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In the second case above alluded: to, 
Lutawan v. Lachya (7), Richards, C. J., and 
Ryves,J., approve of the decision in Hardeo 
Sahat v. Gauri Shankar (6); Banerji, J., pro- 
ceeds on a different basis. 


I shall deal for the present only with 
the first three reasons above stated which 
are cognate to each other. 

With all deference I cannot agree that 
arbitration proceedings can be considered 
to be special,in the sense that acts of 
the guardian ad litem or next friend of a 
minor—]1 shall include both in the term 
guardian ad litem—in regard to those pro- 
ceedings are unaffected by Order XXXII, 
rule 7, which defines the powers of 
guardians. The first step in arbitrations 
is that the parties should agree to refer; 
it is also contemplated that they agree upon 
the arbitrator (Schedule II, paragraphs 
1, 2,7, 17). See Ghulam Khan v. Muhammad 
Hassan (9) and  Lurumibai v. Hajee 
Widina Cassum (10). Where the parties are 
before the Court as plaintiffs and defendants 
in a suit, and any of them is a minor, 
such agreements on behalf of the minor 
can be entered into only at the instance 
of the guardian ad litem: Order XXXII, 
rule 5. It would be supererogation to 
expect that whenever any enactment contem- 
plates the doing of any act by the 
guardian ad litem (e.g. entering into an 
agreement on behalf of the minor) the 
provisions contained in Order XXXII, rules 
6, 7, which define the powers of a 
guardian ad litem should be repeated in 
that enactment. To say that those 
provisions are not to be given effect to 
unless they are repeated in every other 
Act is to make them a dead letter where 
they stand: If the provisions contained 
in the Civil Procedure Code are not to 
govern arbitration proceedings as laid down 


in a Schedule to the same Act, what 
force can they have in regard‘ to any 
independent enactment? See Mahadev 


Rrishnabat (11) referred 
v. Dattaram (12) during 


Balkrishna v. 
to in *Pithaldas 
arguments. 


(8) 99 C. 167 at pp. 173, 183; 29 I. A. 51 (P. C.); 6 
C. W. N. 226. 
e (10) 23 B. 629. 

(11) (1896) P. J. B. H. C. 609 

(12) 26 B. 298; 3 Bom, L, R, S87. 


Here I may refer to an argument of Richards, 

C.J., and Ryves, J., in Lutawan v. Lachya (7), 
viz, that in Schedule II, paragraph 1, the 
expression agree is to have no different 
force from the term desire, the latter word 
being what was contained in section 506 
of the Code of 1882; But where a particular 
word is altered ina provision which is in 
other respects re-enacted, it is hardly 
permissible to interpret the later provision 
on the basis that in spite of the alteration, 
the enactment will have the same force 
as if the original word had been retained. 
It seems to me that the Legislature 
substituted for the vague expression dese 
the more definite expression agree, which is 
legislatively defined, and frequently interpret- 
ed judicially. But in the present case reading 
the word "desire" for "agree" cannot support 
the argument based upon it, For the desire 
of a minor to refer to arbitration must in 
the first instance becommunieated to the 
other parties concerned and then to the 
Court through an application made by 
his guardian ad litem, and as the order 
granting the application can be made only 
by the consent of the parties, it must 
be sanctioned by the Court on behalf of the 
minor: Ghulam Khan v. Muhammad Hassan 
(9), Luvumbai v. Haji Widina Cassum-(10). 


The learned Subordinate Judge followed 
Lakshmana Chetti v. Chinnathambi Chetti (5) 
considering it to be directly opposed to the 
Allahabad decisions above mentioned. It is 
there decided that as the award therein 
was not made after a reference by the 
Court, it could only be taken cognizance 
of (ifatall) as an adjustment of the suit 
(Order XXIII, rule 3). The Court assumed, 
without deciding, the correctness of the 
view expressed by Starling, J., in Samba 
v. Premji Pragji (13) that "an agreement to 
refer coupled with the award resulting from 
the reference may be treated as an adjust- 
ment.” [Venkatachellam Reddi v. Rungiah 
Reddi (14)]. The grounds for making this 
assumption have become stronger since Laksh- 
mana Chettt v. Ohinnathambi Chetti (5) was 
decided asa similar decision is given by Jenkins, 


(13) 20 B. 804. 
(14) 12 Ind. Cas. 872; 21 M. L. J. 990 at p. 996; 10 
M. D. T. 248; (1911) 2 M, W. N. 249; 36 M, 353, : 
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C. J., and Starling, J., in Pragdas v. Girdhardas 
(15) | and itis not rejected in Tincowry Dey 
v. Fakir Chand Dey (16) and Venkatachellam 
Heddi v. Rangiah Reddi (14). 

The result of Lakshmana ‘Cheltt v. 
Chinnathambi | Chetti (5) in the eeu of the 
later cases may be taken to be that (1) 
where there is an agreement to refer to 
` arbitration; followed (without the intervention 
of the. Court) by an award, the two together 
may form “such an agreement, compromise 
or satisfaction” as has to be recorded by 
the Court under Order XXIII, rule 3, and 
in acċordance with which a decide has to 
be passed: and (2) that in such a case it 
is necessary if any minors are concerned 
that leave of the Court should be obtained 
under Order XXXII, rule 7, either before 
the submission to arbitration or after the 
award, otherwise the award cannot take 
effect as such agreement, compromise or 
satisfaction. Hence unless leave has béen 
obtained, the minor is not bound by it: 
the Court must proceed with the suit so 
far as he is concerned, and cannot merely 
pass a decree. in acéordanbé with the 
award. . , 


In the present case wehave a reference 
through the Court, and the gist of- this 
part of the appellant's argument is that 
such a reference is not an agreement or com- 
promise within Order XXXII, rule*7. The 
decision of this question depends in the first 
instancé upon the provisions of the law 
relating to references through the interven- 
tion of the Court, to which I shall presently 
refer more fully.: 


It seems to me, however, a legitimate 
argument on the side of the respondents 
to rely upon the following words in 
Lakshmana Chetti’s case (5) : “The effect of 
the submission was to take away from the 
Court the power of adjudicating upon the 
rights of the minors, and to leave such 
adjudication to a private tribunal. 
agreement seems to us to be clearly one 
falling within section 462 (Order XXXII, 
rule 7) of the Civil Procedure Code.” Thus 
a submission to arbitration without an order 
of the Court pending a suit was considered 
by the Court to be an agreement of the 


(15) 26B. 6: 8-Bom., L. R. 431, 
(16) $0 C. 218; TO: W. N. 180 


Such an - 


nature referred to in Order XXXII, rule 
7. The opinion so expressed is opposed 
to the view taken in Hardeo Sahai v. Gaurt 
Shunkar . (6); unless it can be shown that 
there is nothing common between such a 
submission and a submission through the 
Court. But the preliminary agreement to 
refer (on. which anapplication to the Court 
under Schedule II, paragraph 1,is sub- 
sequently based) must be exactly of the 
same nature” as that which the Court was 
considering in Lakshmana Ohetió v. Chinna- 
thambi Ohettt (5). This preliminary agree- 
ment must always be entered into out of Court. 
It is only after such an agreement has 
already been arrived at that the parties 
way follow or make a departure from the . 
provisions of Schedule II: (1) they may 
apply to the Court for an order of reference, 
or (2) proceed with the arbitration without 
such an order. If they choose to apply 
to the Covrt, does their agreement to 
submit to arbitration become (at the hear- 
ing of the application) something other 
than an agreement, merely by reason of 
their application? It may Le argued that 
after the Court makes an order upon the 
agreement, its original character merges iu 
the order of the Court. The answer is 
that by reason of Schedule II, paragraphs 
2 and 8, the order of the Court is entirely 
based. on tbe agreement. The Court does 
not in referring the matter to the arbitrator 
exercise any judicial discretion, and the 
passing of such an order on the agreement 


is hardly more than a ministerial act. The 
analogy between an order passed on an 
agreement to refer to arbitration, and a 


decree passed on a compromise falling under 
Order XXIII, rule 3, is complete. Where a 
compromise on behalf of a minor has not 
been sanctioned by the Court under Order 
XXXII, rule 7, it acquires no validity by 
reason of a decree haying been passed on: 
it : Ganesha Row v. Tuljaram Row (8), equally 
it seems to me that where an order is 
passed on an agreement to refer, the order 
has no more validity in regard to the 
sanction of the Court than the agreement 
itself, 

As against these considerations the decision 
in Ghulam Khan v. Muhammad Hassan (9) 
was relied upon by the appellant. Lord 
Macnaughten there said: “In cases falling 
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under head 1 the agreement to refer and 
the ‘application to the Court founded upon 
it must have the concurrence of all parties 
concerned and the actual reference is the 
order of the Court. So that no question 
can arise as to the regularity of the 
proceedings up to that point.” In the 
sentences immediately following he describes 
an application under : paragraph 17 or 20 
asa “litigious proceeding,” in the sense that 
“Cause may be shown against the applica- 
tion.” Reading. the whole of the paragraph 
together it seems to me that nothing more 
is meant than that when the- parties have 
agreed to a proceeding they cannot object 
to it. The words “no question can arise 
as to the regularity of the proceedings up 
. to that point” cannot imply that the validity 
of "the Agreement to refer" (which, as Lord 
Macnaughten expressly says, 
agreement of all the parties to the suit" 
(page 182) and “must have the concurrence 
of all parties concerned” (page 183) ] can 
never be questioned, or that if questioned 
before a Court competent to decide upon 
it, then the provisions of the Civil Procedure 
Code are not to be considered for determin- 
ing whether the guardian was entitled to 
bind the minor—this question being involved 
in tbe question -whether the agreement 
io refer had the concurrence of all the 
parties cancerned. 


His Lordship, however, also "S that 
“there did not appear to have been any 
substance in any of” the objections raised 
against the award—the first of these 
being that the defendant’s guardian had 
agreed without leave of the Court to refer 
the case to arbitration. It was argued that 


this expression of opinion must be taken 
to mean that leave is unnecessary. 
But this does not seem to be so. The 


allegation that at the time of the reference 
leave of the Court had not been obtained, 
was apparently brought to the notice of the 
Subordinate Judge [see Ghulam Khan v. 
Muhammad Hassan (9)] and be nevertheless 
pronounced judgment in accordance with the 
award.” As implied in Lakshmana Chetti v. 
Chinnathambi Ohetti (5) the leave may be 
obtained either at the time of agreeing to 
refer or after the award. Their Lordships 
of the Privy Council in Ghulam Khan v. 
Muhammad Hassan (9) ‘point out that the 
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award was a fair and' reasonable settlement! - 
Therefore, the objection was cbaracterised a8 
one in which there was no substance. It 
is also noticeable that their’ Lordships. refer 
(page 184) to the objection that the award 
was bad because’ the Court bad no jurisdic: 
tion and dispcge of this objection by saying 
that the Court will not sit as a Court ‘of 
Appeal on awards in respect of matters 
of fact: or of law and :cite. Adams v. Great 
North of Scotland Railway Company (17). But 
there is no reference.to.the point’ whether 
the minors were bound by the award; see 
oy Jones v. Powell (18), Wrighten vs Bywater 
19 i 

In my opinion, therefore, ' tne: agreement 
contemplated in Schedule II, paragraph I, 
et seq is an, ‘agreement with reference to the 
suit” under Order XXXII, rule 7, and ‘it 
is not validly entered "into on behalf ofa 
minor where the guardian" of- the minor 
purports to bind the minor without the leave 
of the Court expressly recordéd and ° thus 
exceeds the authority given to him. by the 
said rule. 

The Jast ground (a) mentioned: above 
must now be considered. It was contended 
that the decision of the Judicial Committee 
reported as Ghulam Khan v. Muhammad 


Hassun (9) is a direct authority. in its 
favour. : 
Before dealing with this aspect of the 


case it is necessary to refer to the relevant 
provisions of the Code with particular 
reference to the question whether any 
means are available to a minor for rectifying 
an order of reference made without leave 
of Court under Order XXXII, rule 7. 

The first stage in arbitration proceedings 
under Schedule II is, as I have already 
said, toagree to refer. Next -comes the 
application to the Court under paragraph 
l. The leave of the Court under Order 
XXXII, rule 7, may then be obtained. 
Where this is omitted to be done, the 
arbitration proceeds independently of the 
Court, unless the Court is asked to make an 
incidental order subserving the course of 
the arbitration proceedings, which it is 
a7) fear) A. C. 81at p. 39. 

(18) (1888) 6 Dowl. P. 0. 483 at p. 485; 49 R. 
R. 728 at p. 729. 

(19) (1888) 3 M. & W. 199 at pp. 204,205; 1 HN. & 
H. 50; 7 L. J. Ex. 83; 150 E. R. I116; 6 Dowl, P. €, 
359; 49 R. R. 570, 
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émpowered to make in regard to the. dol 

lowing matters:— 

i (1) Fixing or enlarging the time for 
making the award: paragraphs 3 
- (D), 4 (2), and 8. 

-(2) ^Providiag! for the course to be 
followed in cases of disagreement 
between.two or more arbitrators 
(when the parties are not able to 
agree) : paragraph 4 (1) (d). ' 

.(8) Appointing an arbitrator or umpire £ 
paragraph 5 (2). i 

(4) Giving leave to the arbitrator to state 
a case : paragraph 1l. g 


Apart from these incidental orders, the 
powers of the Court that has made an .order 
of reference, as well as of the Appellate 
Court, over the litigation or the arbitration 
are restricted [paragraph 3 /2)] to making 
one of the following 6 classes of orders: — 


0) The Court making the reference 
may make an order: superseding 
the arbitration, but only where 
there. has been failure (a) to 
appoint an arbitrator or umpire 

..» Or (b) to make the award in time: 

paragraphs 5, 8. 

(ii) It may modify or correct the award 

if (a) it deals with a  mattter 

not referred to, or contains some 

(b) formal or (c) -obvious or (d) 

me mistake, etc.: paragraph 

12. 

It may remit the 


(iii) 


award to the 


re-consideration of the arbitrator l 


if (a) some matter that ought to 
be determined by him has been 
left undetermined, or (b) vice versa, 
or (e) if it is indefinite, or (d) 

there is an objection to its legality 
apparent on the face of it: paragraph 
14. 

It may supersede the arbitration and 
proceed with the suit after setting 
aside the award in the circumstances 
mentioned orimplied in paragraph 15, 


(iv) 


viz., (a) for corruption or misconduct. 


of the arbitrator; (b) for fraudulent 
concealment, etc.; (c) the award hav- 
ing been made— 


“ (1) after an order of supersession by 


8); 


“the Court (under paragraph 5 or. 


(2) after the sapira kon of the period 
allowed by the Court; 

(3) being otherwise illegali; 4i} 
(d) the award having been remitted 

and the arbitrator or umpire 
having failed to re-consider 
it (paragraph 15, first sen- 
tence). | tà 

(v) It may pronounce judgment in ‘aecor- 
Ta with the award: (paragraph 
16). 

(zi) From a judgment pronounced by 
the Court making the. reference 
under the last mentioned provision 
there is no appeal except in so 
far as the decreó is (a)'in excess 
of, or (b) not in accordance with, the 
award, 


It wil be observed that the fiest class of 


orders may be made before and the rest 
after the award has been made: the 5th 
is merely to give effect to the "award: 


the first ive are powers to be exercised by 
the Court making the reference: the 6th 


class alone refers to the powers :of the 
Appellate Court, which (so far as the 
provisions now under consideration are 


concerned) are defined only in regard: to 
cases where the Court making the reference 
has passed an order under the fifth head: 
there are no provisions regarding ` the 
Appellate Court's powers -where the; Court 
making the reference. has exercised any of 
its powers under the first four heads. 

These powers do not, itis apprshendeds 
affect the Court's powers of reviewing its 
own judgment. But the power of review 
need not now be considered. I now come 
to deal with the decision in Ghulam Khan 
y. Muhammad Hassan (9). 

The argument before the Privy Council 
was that the award was not a valid and 
legal award, (1) having been made without 
jurisdiction—inrisdiction having been taken 
away from the Civil Courts by the Punjab 
Tenancy Act, and (2) the agreement to 
refer to arbitration having been without 
leave of the Court under Order XXXII, 
rule 7. 

The question directly decided was whether 


there was any ground (1) on which an 
appeal lay, or (2) on which’ the Chief 
Court, .of the Punjab could, have 


exercised its powers of revision. Hach head 


ès . 
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of this question was answered in the negative 
for the reasons 


(1) that no appeal lies except in so far 
as the decree is in excess of or 
not in accordance with the award, 
(6th head above) and this was not 
alleged, 

(2) that revision was not permissible, 
as (a) it would lay the finality 
of an award open to question, (5) 
being avowedly an application to 
Set aside tlie award it was barred 
by limitation, and (c) even if it 
were not barred, the Subordinate 
Judge had in the events that had 
happened, no option but to- pass 
a decree in accordance with | the 
award, and had strictly followed 
the course prescribed by the 
Code. 


Their Lordships’ decision, therefore, re- 
ferred directly only to the powers of the Ap- 
pellate Court in cases where the Court mak- 
ing reference has proceeded under the fifth 
head and consequently where the Appellate 


Court's powers are subject to the 6th 
' head above. 
Previous to this decision it had been 


held by the Privy Council (approving the 
trend’ of decisions in India) that the finality 
of & decree on an.award depends upon 
the award itself being valid and legal and 
that, therefore, an award may be shown in 
appeal to be illegal in which case the decree 
ou the alleged award would be set aside 
and suits ordered to be proceeded with: 
Raja Har Narain Singh v.Ohaudhrain Bhagwant 
Kuar (20). See also Maharajah Joymunugul 
Singh Bahadoor v. Mohun Ram Marwaree (21) 
[referred to in Nandram Daluram v. Nemchand 


Jadavachand (22) ]. 


I need not consider such cases as Achuthayya 
v. Thinvmayya (23) which had held that 
on appeal from the final decree passed after 
an award has been set aside, the propriety 
or otherwise of setting aside the award 
‘may be considered by the Appellate Court. 
Those cases have reference to the powers 
. (20) 13 A. 300; 18 I. A. 55 (P. O.); 6 Sar. P. C. J. 
14; 15` Ind. Jur, 283. 

(21) 28 W.R, 499. 

(22) 17-B.-357 at p. 360. | 

(23) 81 M, 845; 18 M. L, J. 228; 3 M. L, T. 815. 


of the Appellate Court when they are not 
restricted by the 6th head above, In Raja 
Har Narain Singh’s case (20) their Lordships 
of the Privy Council approved of this view, 
and proceeded further. For, reversing the 
decrees of both Courts in India, they set 
aside a decree based on an award which 
was shown to have been made after the 
expiry of the time fixed for the making 
of the award, thus in ‘effect enlarging the 
powers of the Appellate Court under the 
6th head, by adding to it the power to 


Seb aside a decree passed in accordance 
with the award when it is found that 
the award itself was illegal on one of 


the grounds mentioned in paragraph 15. 
On this point there seems to be a conflict 
between Raja Har Narain Singh’s case (20) 
and Ghulam Khan v. Muhammad Hussan (9). 


In the judgment in Ghulam — Kkan's 
case (9), however, the point (though 
argued in appeal) was not ‘alluded to. 


The decision in Raja Har Narain Singh's Gase 
(20) was apparently not cited to the Privy 
Council in Ghulam Khan v. Muhammad 
Hassan (9), nor is it alluded to in the 
judgments of the Punjab Chief Court, 
The conflict- between Raja Har Narain 
Singh v. Chaudhrain Bhagwant Kuar (20) and 
Ghulam Khan v. Muhammad Hussan (9) is ex- 
plained in Rajrani Dasi v. Gonesh Prosad Sri- 
chandan Mohapatra (24) by the fact that in the 
earlier case the question of the competence 
of a Court of Appeal was not raised, but 
it ig noticeable that Lord Morris said in 
the beginning of his judgment. that the 
case had to be decided upon the construction 
of sections 508, 514 and 322 of the Civil Pro- 
cedure Code;and inthe absence of express 
reference to Raja Har Narain Singh v. Ohau- 
dhrain Bhagwant Kuar (90) in Ghulam Khan 
v. Muhammad Hassan (9) we cannot proceed 
on the basis that that case has been overruled: 
and we must as far as possible give effect 


to both pronouncements of the Judicial 
Committee. 

The two decisions can be partially 
reconciled if Ghulam Khan v. Muhammad 


Hassan (9) is taken as deciding that the 
matters on which the decision of the 
Court making the reference is final (provided 
it upholds the award) must be connected 


(24) 5 Ind, Cas, 650; 14 O. W. N, 626; 37 C. 407. 


Vol, KAKI) 


INDIAN CASES, 


889 


DAVULURU VIJAYA RAMAYYA tt. DAYULURU VENKATASUBBA RAO, 


with the proceeaings before the arbitrator 
(see paragraphs 14 and 15). That some- 
thing to this effect was in the minds of 
their Lordships is indicated \by the following 
expressions: “The Court makes an order 
of agreement. (which must: be the agreement 
of all the parties to the suit),” “In cases 
falling under head 1 the agreement to 
refer and the application to the Court 
founded upon it must havethe concurrence 
of all parties concerned and the actual 
reference is the order of the Court. So 
that no question can arise as to the 
regularity of the proceedings up to that 
point.” Thus they assume that the regularity 
of the proceedings up to that point is not 
in question. Their Lordskips also cite 
Adams v. Great North of Scotland Railway 
Company(17), the first portion of the head note 
to which seems to me to represent correctly 
the views expregsed by Lords Halsbury and 
Watson in the following terms: “The Act 
of Regulations of 1695, which provides 
that ‘for the cutting off of groundless 
processes in time coming the lords of session 
sustain no reduction of any decrees arbitral 
pronounced on a prescribed submission upon 
any cause or reason whatsoever unless that 
of corruption, bribery, or falsehood to be 
alleged against the judges arbitrators’ 
was intended to put an end to the practice 
which had previously obtained of reviewing 
awards upon the merits; but not to prevent 
the Courts from setting aside an award where 
thearbitrator has exceeded his jurisdiction, 
or has disregarded any one of the expressed 
conditions or the submission, or the 
conditions implied by law, or has been 
guilty of misconduct in the course of the 
reference or in the making of the award.” 


This view of the ease of Ghulam Khan 
v. Muhammad Hassan (9) seems also to 
have been taken in Wai Mathura Das v. 
Ebji Umersey (25)by Jenkins, C. J., and 
Batchelor, J., who referring to Nandram 
Daluram v. Nemchand Jadavachand (22) say: 
“But the Bombay case only decides that 
an appeal lies where the award is ilegal 
ab initio, or, in other words, where in law 
there is no award. Obviously if there is no 
award, there is no basis for tbe decree.” The 
case of Ghulam Khan v. Muhammad Hassan(9) 


is cited by them at the end of the judgment. 
(25) 29 B. 285 at p. 289. 


Tallapragada Suryanaraina Row v. Tallapra- 
gada Sarabaya (26) may seem at first sight 
to be against the view I am taking, but 
the question referred to the Full Bench 
shows that the objection to the award was 
that on the refusal of two arbitrators to 
act and on their subsequent death the 
Court had appointed new arbitrators in 
their stead and three of the old and the 
two new arbitrators had made the award. 
This was clearly an objection to the 
proceedings in arbitration, on all of which 
the Court making the reference has to 
decide finally under the new Code. The 
Chief Justice (with whom Ayling, J., agrees) 
al page 277 distinguishes Raja Har Narain 
Singh v. Ohaudhrain Bhagwant Kuar (20) 
from Ghulam Khan v. Muhammad Hassan 
(9). Krishnaswami Aiyar, J., does the same 
and points out (page 278—279) one kind 
of invalid awards which would not be 
covered by paragraph 16. 

In the case before us the award is not 
said to be invalid for any corruption or 
misconduct on the part of the arbitrator 
or of the parties to it during the 
arbitration. The Court is not asked as a 
Court of Appeal to examine whether or 
not the conclusion at which the arbitrator 
had arrived was sound in point of law or 
in point of fact:” Adams v. Great North of 
Scotland Railway Company (17) per Lord 
Halsbury. What we are asked to pronounce 
upon is quite  distinet,— whether the 
proceedings, not of the arbitrator, but of 
the Court bind the minors or are voidable 
by them. 


It seems to me, therefore, though not 
without hesitation that the principle of 
finality which finds expression in the Code 
[Ghulam Khan v. Muhammad Hassan (9)], 
does ‘not affect matters which are outside 
the arbitration proceedings. The objection 
in the present case is, therefore, not 
barred. 


It has not been contended before us that 
the minors could in the present case have 
avoided the arbitration proceedings except 
by instituting a suit to have it declared 
that the decree which purports to bind 
them is a nullity. 


ay 9 Ind. Cas. 173; 21 M L.J. 263;9 M.L,T. 
251; (1911) 1 M, W. N. 151 (P. B.). ° 
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— For :these.reasons, in my opinion, it 
was. E to the minors to institute 
the present suit .and to obtain a declaration 
that the decree 
bind them.. s 

. - AYLING; J.—1 agree. 

» This: second appeal coming on for further 


hearing on the 6th September 1915, the Court. 


delivered the following 


JUDGMENT.— On a previous occasion, we 
aéliyéted our judgment holding thatthe minor 
Was 'entitled to avoid the decree against 
liim. ‘We let-the appeal stand over in 
order that’ tle learned Vakils may address 
ts ‘on thé exact form in which our order 
should be framed. 

ed has” been argued before us to- day 
that the ` decree which the minor seeks to 
avoid “i8- of, such a nature that it cannot be 
avoided: only as against him and not as against 
the othér parties to it. It is a partition 
decree under which the property is divided 
into two Widieties. - We have referred to 
the ‘terms’ of. the decree and to the facts: 
of; ‘the ‘case “and we are satisfied that the 
édritention 18, correct. In our opinion it 
would’, be™ “quite, impracticable and highly 
iiiequitable’ to allow the minor to -avoid 
the’ decree" only in part. His avoidance 
of it must be entireas his rights and 
liabilities under the decree are not separable 
frém tHe © rights and liabilities of the other 
party’ to: the partition. ` 
= Et was then argued by Mr. Nagabhushanam 
that! We cannot in the present appeal 
órdér that the’ original suit, which has been 
compromised in the decree that has now been 
declared tozbe voidablé, should proceed. We 
accedé to the contention. We are not seized 
of that’ ;suit and we cannot pass any orders 
with: reference’ to it." Formally our order 
will merely be that the minor is entitled 
to ‘avoid. thé. decree and we shall (should 
the minor exercise that option) record 
the fact that he has exercised: the option 
but. we cannot further give any directions 
in regard to the previous suit. 

‘Tis, however, a part of Mr. Naga- 
bhushasam’s argument not only that we 
cannot in’, our ‘decree give any such 
directions as aforesaid to the Court seized 
of the other suit, but that our order 
will. not. have. the effect of reviving that 
other suit. This is a point concerned with 


on the award does not, 


the effect and interpretation of: ourorden 
and we have heard arguments on the point 
and consider it imperative on us. to giva 
a decision on it. We are of opinion that 
the effect of our order is that the minor, 
has the option of avoiding the decree, 
£n toto, but that he has no option (even if, 
it were possible: to be done in the 
circumstances of this case) to avoid the 
decree in part only. Should then the minor 
avoid the decree the appellant will be able, 
in our view, to go to the Court of the 
District Munsif of Gudivada where the 
original suit was instituted and ask the 
Court to proceed on the basis that there. 
is no decree in. the suit, inasmuch as the. 
minor has been declared to be entitled to 
avoid the decree and has exercised that 
option. On this we expect that the Court. 
will proceed with the trial of the suit; as 
after the avoidance of tha decree the suit 


wil be without any proper or final 
adjudication. 

Mr. Nagabhushanam relied upon Bhimaji, 
Govind v. Rakmabai (27) in which; 


the Court refused to have the suit restored. 
to the file, We do not intend to lay 
down that the Court may not on occasions 
do that. The avoidance by the minor of. 
a decree against him may in some cases 
tpso.facio be tantamount to an adjudication’ 
of the suit; in others it may be possible 
and proper for the Court merely: to avoid 
such a part of the decree as would affect 
the minor and that part may be separable 
from the rest. This seems to have been 
the case in Pasupathi Nath Bose v. Nando 
Lal Bose (28), where however in:any case 
the matter arose in execution, and the 
Court considered that the decree had not 
as a matter of fact been set aside as 
against or between the parties other than ' 
the minor. The same seems to have been 
the case in Manohar Lal v. Jadunath Singh 
(29), where the Privy Council evidently 
considered that it would be' proper to let 
the decree stand as against others than 
the minors. In these cases, however, it was 


not, and could not be, considered what 
em 10 B. 338 at p. 340. 
(28) 80 C. 718. 


(29) 98 A. 585; 10 C. W. N. 898; 9 O. C. 219; 4 C. 
L. J. 8; 8 Bom. L. R. 489; 1 M. L. T. 210; 16 M. Led, 
291; 3 A. L. J. 710; 33 I. A. 128. 
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was to be the result of the suit so -far 
as the decree had been set aside, ?. e., 
as between the minor and the other parties 
to the decree. As to that part of the decree 
the cases show that the parties are relegated. 
to their original rights. 
. The decision in Barl of Bandon v. Bicher 
(30), cited in Bhimaji Govind v. Rakmabat (27), 
is not opposed to the view we have expressed, 
In form we cannot order thata suit from 
which there is no appeal before us should. be, 
proceeded with, notwithstanding that it 
might have been instituted in a Court, 
subordinate to us, any more than the Court 
of Chancery could review a decree of the 
Court of Exchequer. But that is not what 
we are doing. Weare merely declaring the 
terms on which in the present case the 
minor can avoid the consent decree. Tn our 
opinion it is impossible to let him avoid it 
only. in part. ' 
; Mewa Lall Thakur v. Bhujhungha (31) pro- 
coeds on the basis that the only proper 
course where a' decision is alleged to be 
fraudulently obtained is to apply by review. 
That-course is not in the light of more recent 
decisions now alleged to be the only available 
course. -Apart from this Mewa Lal Thakur v. 
Bhujhunjha (81) supports the view that the 
real effect of avoiding a-decree is to require 
that the-suit should proceed till a valid decre 
is passed therein. 
~ The view we have taken seems to us to be 
a by Khajooroonissa v. Rowshan Jehan 
32 
We declare, therefore, that the minor is 
entitled, if he elects, to avoid the decree in 
Suit No. 416 of 1905 on the file of the District 
Munsif of Gudivada and we give him 10 days 
to let us know whether ` the option has been 
exercised. 
This case again coming on for further 
- hearing on the 16th day of September 1915, 
the Court delivered the following 
JUDGMENT.—It is now stated to us that 
the minors elect to avoid the decree in 
Original Suit No. 416 of 1905, and we declare 
“that the decree is of no effect. The trial of 


(30) 3 Cl. & Tin. 479 at p. 510; 6 E. R. 1517; 9 Bli. 
(x. s.) 582. 

(31) 13 B. L. R. App. 11; 22 W. R. 213. 

(32) 2 0. 184a$ pp. 191, 196 26 W.R. 36 8 I. 
A. 291 (P; C.). 
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that suit will no doubt proceed “if a propek 
application is made to the proper--Court; 
though we cannot make any order: as ‘td 
that in the present appeal. : 

We set aside the decree of the loser Court 
so far as the Ist defendant is saa to put 
the plaintiffs into possession; - . 

We have heard the Vakils on the aesti 
of costs. In our opinion the suit has resulted: 
from errors in procedure for which we cannot. 
hold one side to be more at fault than the 
other. The most proper course seems to us 
to order each side to bear his or her own 
costs throughout. - i 

Appeal allowed; Decree sèt aside, i 


t 
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` MADRAS, 


Revision Petition No. 4 or 1915. ^ th 


MS Baka 


January 6, 1916. . Catan 
Present; —Mr. Clegg, F.M. 0 y 
D. SUNDARARAJA AIYANGAR-—: © 
PETITIONER i 54 
versus 7 a 


R. ASIRI NAIDU—Counter- Pooti ) 

Madras Estates Land (Act I of 1908), ss. - 131, 216 
—-Revenue Officer, power of, to revise order. of pre- 
decessor-in-office—Deposit under section 131, 4f. includes 
deposit in Sub-Treasury—Application for deposit, form 
of —Notice—Sale, setting aside of—~Jurisdiction. . 

A Deputy Collector has no jurisdiction -to ‘cancel 
orders passed by. his predecessor-in-offigg. : The 
proper procedure is to ask the District Collector to 
revise them. [p. 898, col. 1.] 

A deposit in a Sub-Treasur, y is a deposit with thé 
Collector within. the meaning of section 181 ofthe 
Madras Estates Land Act; and for the purpose of 
effecting it, the presentation of a challan containing 
purpose and particulars of the deposit is a ‘sufficient 
application. [p. 893, col. 1.] 

An order setting aside a sale is one passed “withouh 
jurisdiction when passed without - notice to the 
auction-purchaser. I 893, col. 2.] 


Revision Petition from the orden. of the 
Deputy Collector of Usilampastij in “D. D. 
No. 1043 Revenue, dated 30th. May 1915: 

FACTS of the case appear from, the jude: 
ment. 

Mr. A. Srinivasa ` Iyengar, for the Peti: 
tioner.—(1) In this case one officer having 
refused to set aside the sale, his successor 
had no jurisdiction to act inthe’ matter, 
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The subsequent order cancelling the sale was 
one passed without jurisdiction, the matter 
being res judicata. 

2. The present counter-petitioner is not 
the ryot whose land was sold; he is quite a 
different person. . 

3. As the subsequent order is one passed 
without jurisdiction I am entitled to come 
in under section 131, Madras Estates Land 
Act. 

Mr. V. R. Ponnusawmy Atyargar, for the 
Counier-Petitioner.— No question of res judi- 
cata arises here, the order is one passed in exe- 
cution proceedings. The real question in this 
case is whether there is a deposit within the 
meaning of section 131 of the Estates Land 
Act. The section does not prescribe the form 
of the application or the time within which 
such application should be made. On the 
other hand, the wording of the section gives to 
a mere deposit all the effects of an application: 
clause (2) casts the duty of setting aside 
the sale upon the Collector immediately 
after déposit; it does not say that there 
should be an application. This is the 
view taken by the Caleutta High Court 
in construing the analogous provision of 
section 174 of the Bengal Tenancy Act: 
Abdool Latif Moonshi v. Jadub Chandra Mitter 
(1), Muttathil Krishna Menon v. Collector of 
Malabar (2). 

[Mr. Cueca, F. M.—Then what do 
you say as to jurisdiction. Here one 
officer refuses to set aside the sale, another 
officer on the same facts cancels the sale, 
the latter acted without jurisdiction. | 

Mr. V. R. Ponnusawmy  Aiyangar.—The 
order is not-one passed without jurisdiction. 
The latter officer merely set aright an 
irregularity. Under section 131 of the 
Act, as soon as the deposit is made the 
Collector is bound to set aside the sale. It was 
a ministerial duty cast upon him and when 
he failed to do it, and the subsequent officer 
set it aright, the latter did not act without 


jurisdietion. 
tMr. Crece, F. M.—Again in this 
case once no deposit is made under 


section lgl within 30 days, the purchaser 
is entitled to a sale certificate and that is 
conclusive. | 


(1) 25 Q. 216. 
(29 22 Ind. Cas. 58. 
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Mr. V. RH. Ponnusawmy Adyangar. In 
this ease, there is nothing to shew fuat any 
certificate was issued. 

To sum up ifthe payment of money ina 
Sub-Treasury is a sufficient compliance with 
section 131 of the Estates Land Act, then 
the order of the Court of the Deputy Collector 
to set aside the sale is not illegal: it is 
setting aright a wrong already done. 
This is uot a case for interference 
under section 115, Civil Procedure Code. 
Property worth Rs. 209 is sold for one anna 
and that clearly shows how irregularly the 
sale was conducted. 


Mr. A. Srinivasa Iyengar, in reply.—The 
counter-petitioner has no interest at all 
in the property sold; it was a different 
Dasiri Naidu whose property was sold and a 
finding on that point may be called. 


Mr. Y. R. Ponnusawmy Aiyangar.—The 
auction-purchaser is no more the lessee 
and he has no interest in the property 
purchased. The Board has a discretion 
to interfere under section 205 of the Madras 
Estates Land Act, and in this case it would 
be most inequitable to interfere. 


JUDGMENT.—The facts of the case are 
as follows:—For arrears of rent for Fasli 1321 
two fields of patta No. 33 and four fields of 
patta No. 195 of Inam Thekkampatti village 
were sold under Chapter VI of the Estates 
Land Act. All were bought in by the 
estate lessee (the Board’s present petitioner) 
except one field No. 2S4of which the purchaser 
was Muthusamy Naidu. The Deputy 
Collector confirmed the sale on 27th February 
1914, and an order was issued directing 
payment of the arrears realised to the 
estate lessee. 


On 22nd June 1914 the Board’s counter- 


petitioner R. Dasiri Naidu petitioned the 
Deputy Collector for cancellation of the 
sale of both pattas, on the ground that 


he was the pattadar No. 33 and purchaser 
of the fields in No. 195 from the pattadar M. 
Kamatchi Nayakan, and that he had deposit- 
ed Rs. 6 for No. 33 and Rs. 14-3-0 for 
No. 195 in the Sub-Treasury of Periyakulam 
on 22nd January 1914. The arrears of the 
pattas were Rs. 6-5-9 and Rs. 10-2-6 
respectively and the total covered the 
arrears, The Deputy Collector on 2Sth 
July 1914 rejected the application as out 
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of time. Another application appears to 
have been. similarly rejected on 20th 
September 1914. In a petition, dated 23rd 
April 1915, R. Dasiri Naidu again petitioned 


the Deputy Collector for cancellation. 
Meantime the personnel of the Deputy 
Collector had changed and the Deputy 


Collector then in office passed an order on 
30th May 1915, cancelling the sale. 

It is this latter order that this petition 
seeks to revise on the grounds (1) that 
the order of the Deputy Collector was passed 
without jurisdiction; (2) that there was no 
application to the Collector nor legal deposit 
with the Oollector; (8) that counter- 
petitioner is not the paítadar of Nos. 33 
and 195 who are ‘two different persons 
and counter-petitioner had no right to 
apply under section 131; (4) thatthe order 
‘passed without any previous noticeof the 
application to the purchaser is bad in law; 
(5) that the application to set aside the 
sale is time-barred; (6) and under section 
131 there must be an application and 
deposit within 30 days and clause (2) must 
be'read with clause (1) and not separately. 


. There can be no question that the Deputy 
Collector’s latest order cancelling those of 
his predecessor was passed without jurisdic- 
tion. The proper procedure was to have 
asked the District Collector to revise them. 
Regarding contentions (2), (5) and (6) there 


is a rule under section 215 ‘of the Act 
which states that the amount required to 
be deposited under section 131 may 


be paid, into any Sub-Treasury and the 
Sub-Treasury Officer's receipt filed in token 
of payment. The deposit in the sub- 
treasury was, therefore, equivalent to a 
deposit with the Collector. It was made 


within 30 days and under clause (2) of 
section 131, provided the depositor had 
a right under the section to make, the 


deposit, the sale should have been set aside. 
It does not, appear that any formal 
application is necessary. The presentation 
of a challan containing purpose and 
particulars of the deposit seems to be a 
sufficient application. This view is support- 
ed by the decision in Abdool Latif Moonsht 


v. Jadub Chandra Mitter (1) in respect of the, - 


analegous provision in section 174 of. the 
Bengal Tenancy Act. 


With regard to the third and fourth 
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contentions, under the rule framed under 


section 215 a notice should have been 
given to the auction-purchasers before 
passing orders on the application. This 


rule was contravened. There is no evidence 
on record to decide whether the counter- 
petitioner is the defaulting ryo£ in respect 
of the holding under patta No. 33. which 
was sold or has any interest therein "and 
whether he was the purchaser of the 
holding under patta No. 195 so as to have a 
right or interest therein affected by the 
sale. “According to the sale records the 
pattadar No. 33 is one Akkaya  Dasiri 
Naicken, whereas the counter-petitioner. is 
R. Dasiri Naidu. In the challan paying 
the arrears for patta No. 195 he respresents 
himself as R. Dasiri Naidu for the,pattadar 
M. Kamatchi Naidu. The Revenue 
Divisional Offieer will, therefore, be directed 
to submit a finding on the above points 
within one month after giving notice to 
the two auction-purchasers (the petitioner 
and Muthusami Naidu) and the depositer 


R. Dasiri Naidu who is the counter- 
petitioner and making such enquiry ag 
may be necessary. 

* * * 


The Deputy Collector has found that the 
counter-petitioner had a right to apply 
to set aside the sale and no objection ig 
taken to the finding. f 

The sale will be accordingly cancelled 
and this petition dismissed with costs. 


Kale set aside; Petition dismissed. 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECRSEE No. 1107 
or 1914. 

January 17, 1916. 

Present; —Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

NURI MIAN—Derenvant No. 1— APPELLANT 
versis 
AMBICA. SINGH. AND OTHERS— 


RESPONDENTS. 
Muhammadan Latw-—Pre-emption—Talab muasabat 
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— Mention of price, of priae fad urisdiction—Appeal 
Suit valued, at less tham Rs. $,000— Decree above 
Rs. 5,00% 6 f 
| In, the; ; performance of the ceremony, of talab 
onuasabat what is necessary is an expression by the 
pre-emptor in clear and explicit terms that he demands 
to make the purchase and: it is not necessary that 
he. ‘should, at the time of the performance of the 
geromony ako any mentior of the price. [p. 895, 
ol. 2] = 

“ Under‘ ‘the Muhammadan Law a pre-emptor does 
job’ Jose his right of pre-emption by failing to state, 
while ninking theimmediate demand for pre- -emption, 
that he is. willing to pay.the price named in the 
šalg- deed ` or such a sum as a Court may award. [p. 
895, col,’2.]’ 
* The pendency of a proceeding for the partition ‘of 
& joint. estate does not.bar the claim of a co-sharer to 
pre-empt: [p. 896, col. 1.] 
: Where ina suit for pre-emption the plaintiff 
honestly "valued his suit at’ Rs.. 4,500 but the 
Subordinate Judge who tried the suit found the value 
to be Xs.,,000:and an :appeal was préferred to the 
District Judge: 
+, Held, that- the appeal to the District Judge was not 
incomipetent, especially as no objection on this ground 
was -taken'.before the' District Judge nor in the 
memorandum of appeal to the High Court, p. 896, 
gols.1&2]. 

Raj Lakshmi- Dasee v. Katyayani Dasee, 12 Ind, Cas. 
464; 38 C. 639: ‘at pp. 667, 668, distinguished. 
' Appeal dgainst the decree of the District 
Judge of ‘Saran, dated the 7th of April 
1914, reversing that of the  Subordinate 
Judge, 9nd Court of that district, dated the 
16th ‘of January “1914. 
“ Babu Umakali Mookerjee and M. Khurshed 
Hossein, for the Appellant. 

Babus Rajendra Prasad and Baidynath 


Narain ‘Sinha, for the Respondents. 
JUDGMENT. 


SaamPUDDIN, J.—This is an appeal by^de- 
fendant No. 1 named Nuri Mian against 
the appellate judgment of the District 
Judge of Saran, dated. the 7th April 1914. 

Ambica Singh, the plaintiff of the suit, 
sued Nuri Mian and Bansidhar,the two defend- 
ants in the suit, to establish his right of 
pre-emption. His case is that Bansidhar, 
defendant No. 2, sold his shares in three 


villages, namely, Maritand, Tola Ghyspur 
and Tola Pandaypur for Rs. 4,500 to Nuri 
Mian, defendant No. 1, on the lith .Septem- 


ed 1918. In the plaint he alleged that 
'7,000 mentioned in the sale-deed as 
i consideration money is a fictitious amount 
and that he, on “hearing from one Garju, 
one of. his witnesses, for the first time on 
the 90th September 1912, performed 


the .required ceremonies known as talab 
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muasabat and talab istishhad. The defend- 
ant No. 1 contested the suit and traversed 
the allegations made in the plaint. The 
Subordinate Judge dismissed the plaintiff's 
suit, upon which the plaintiff appealed to 
the District Judge who allowed the appeal 
by decreeing the plaintiff's suit. The lower 
Appellate Court further held. that the 
consideration money, namely, "Rs. 7,000 
mentioned in the deed of sale was the 
consideration money for the sale of. the 
shares although it included a sum of Rs. “500 
as arrears of rent from the tenants, and it 
was directed that the amount at which the 
plaintiff might redeem was Rs. 7,000, and it 
is this judgmeut which is the subject of the 
present appeal. 

Before I refer to the grounds. urged before 
us it is necessary to state that there was 
a partition proceeding with respect to the 
mahal wherein the shares* were situated, 
but the partition was not complete on the 
date of sale. The partition was completed 
on the 22nd September ,1913, and the sale of 
the shares took place on the 16th September 
1912, which means that the mahal remained 
joint for a little over a year before the sale 
was made.- 

The grounds ‘urged on behalf of the appel- 
lant are.: 

' 1. That having regard to the fact that 
the plaintiff alleged to have offered to" pay 
Rs. 4,500, and not Rs, 7,000 as stated in the 
deed of sale or the actual price tobe found 
by the Court, the plaintiff Hed no vight.of 
pre-emption. 

|. 2. That the butwara peomedies having 
been practically completed before the ‘sale 
in question, the plaintiff ned no‘ right of 
pre-emption. 

3. That the first Court harina found the 
value of the shares to be Rs. 6,000, the District 
Judge had no jurisdiction to trý the question 
on appeal anesthe as the appeal pr to the 
High Court. 


, lt has been found that the plaintiff and 
defendant No. 2 were cn- sharers and ‘the 
plaintiff on hearing the news of the sale 
performed the required ceremony and that 
thé value of the shares was Rs. 7,00C, which 
included a sum of Rs. 500. as arrears of 
Ou the above 
finding there can be no question that the 
plaintiff is a  shafee and that if he on 
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hearing the first news of the sale performed 
the ceremonies in the ways required by 
the Muhammadan Law.he is entitled to pre- 
empt. 

DECISION ON THE FIRST GROUND. 

There are three methods to claim shufa. The 
first of these methods is called talab muasabat. 
This has to be done by making an immediate 
demand of purchase on hearing the news 
of the sale- The second is what is called 
talab  istishhad which means an affirmation 
of the first method and. asking people 
to witness, and the third is by litigation. 

In the present appeal we are concerned 
.only with the first method, namely, talub 
muasabat. The contention on behalf of the 
appellant is that the ceremony of talab 
muasabat was not performed by the plaintiff 
jin the manner required by law. The 
defect pointed. out is that in the per- 
formance of the ceremony’ the plaintiff 
offered to pay Rs. 4,500 as the price of 
‘the share. He should have offered Rs. 7,000 
:which wás the sum mentioned in the 
deed ofsale. The question is as to whether 
it is necessary to mention any sum in the 
performance of the talab muasabat. 


“While dealing with the question the 
‘author of the Hedaya says that it is 
not material in what words the claim is 
preferred and itis sufficient that the words 
„used should imply a claim. Ifa person says 

“I have claimed Pa shufa" or "I shall 
-claim my shufa" “I do claim my shufa", 
he has performed the ceremony as required 
-by law. 


; In Ameer Ali’s Mubammadan Law (page 
,22, Volume 1, 4th Edition) there is the 
following passage: “A person who intends 
o advance a claim based on the 
right of pre-emptionin respect of property 
,whieh has been sold to another must, 
immediately on receiving information of 
tbe sale, express in explicit terms his 
intention to claim the property. ‘The inten- 
tion must be formulated in the shape of a 
demand. No express formula is necessary 
so long as the assertion of the right, or what 
is called a demand, is expressed in unequivocal 
language.” This learned author relies on 
the Hedaya. 

Another authority i is that of Durrul Mukhtar 
This hook is the well-known commentary of 
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Tanwirul Absar. It has _ been ; translated 
‘into English by Babu- Bri} Mohan Dayal 
of Lucknow, This book. is, considered „aS 
an authority on Muhammadan Law, - At page 
386 of this book there is, this. . passage 

"Demand should be made -by using an 
expression from which demand _ may. -be 
clearly understood ” 

In Tyabj? s principles of thè MG aa A 
Law it is stated that the pre-emptor should 
“assert his claim immediately on „getting 
information of a sale. 

From the above authorities it -is clear 
that in the performance of this ceremony 
what is necessary is an expression by, the 
pre-emptor in‘clear and explicit terms 
that he demands to make the purchase “and 
it is not necessary that he. should, | at the 
time of the performance of the ceremony, 
make any mention of the price. - 

Wilson in his Digest of Anglo- Mubammadan 
Law (at page 418, 4th Edition) says: “Tt is 
not necessary that the pre- -emptor, should 
tender the price at.the time of making his 
formal claim, Itis sufficient that he should 
then state his willingness to pay either the 
price named in the sale-deed, or, if he suspects 
the price naméd as fictitious, such a, sum as 
a Court may award.” 

There is no authority in Mubammadan ae 
that if the pre-emptor fails to state that he 
is willing to pay the price named in the "sale- 
deed or such à sum as & Court may award he 
‘loses the right of pre-emption. The passage 
quoted from Wilson's Digest has been rélied 
upon by the appellant. This learned author 
has only explained the intention of a pre- 
emptor. The pre-emptor in making the 
demand tacitly expresses his willingness to pay 
either the price mentioned in the deed or such 
a sum as a Court may award. Lge d 
' On a consideration of the various. com- 
mentaries on Muhammadan Law. Ido not 
think that mention of any sum of money is.a 
necessary condition in the due ee 
of the demand. 

Reverting to the facts of the case 1 find 
that the first inforniation of ‚the sale, that 
the plaintiff got, was from „one *@arju, E 
"witness examined on his behalf. That infor- 
mation was that defendant No. .2 had sold 
.his share of, Rs. 4,500 and had received a 
further sum of Rs. 2,500 from his vendee as- 
arrears of rent dye ` from the tenants. “Qn 
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receiving this information the plaintiff per- 
formed the ceremony of demand and in the 
performance thereof, although it was uot 
necessary, he mentioned the sum of Rs. 4,500 
ag the price he was willing to pay for the 
purchase. The plaintiff believed his infor- 
mant and said he would pay Rs. 4,000 for 
the purchase. There can be no doubt that 
there is no right of pre-emption against 
conveying the right of realisation of the 
arrears of rent from the tenants. In the 
plaint also he claimed to have purchased the 
property for Rs. 4,500 and further says that 
he is willing to pay any consideration that 
may be found by the Court. 


For the above reasons, I am of opinion 
that the jalab muasabat was duly performed. 
This greund, therefore, fails. 


DECISION on THE 2ND GROUND. 


Butwara proceedings are completed on the 
service of notice as required by section 94 
of the Estates Partition Act. The sale in 
question having taken place more than a year 
before the partition was complete, the pending 
butwara proceedings were no bar to the 
claim. The sale inquestion took place when 
the estate was joint and it being joint, the 
plaintiff being a co-sharer in the joint 
estate was fully entitled to claim his right 
of pre-emption. This ground also fails. 


Decision on THE 3RD GROUND. 


It is contended that when the Subordinate 
Judge found that the value of the shares 
wags over Rs. 6,000, the District Judge has no 
‘Jurisdiction to try the appeal and he should 
have stayed his hands and directed the 
appellant to prefer his appeal to the High 


`. Court. In this connection reliance is placed 


on the case of Rajlakshmi Dasee v. Katyayani 
Dasee (1), I must observe here that this 
objection was not taken before the lower 
Appellate Court, nor does it find a place in 
the memorandum of appeal to this Court. 
Section 11 of the Suits Valuation Act (VII of 
1887) provides that such an objection, if not 
taken in the memorandum of appeal to 
the Apptflate Court, cannot be taken at all. 

Under section 21 of the Civil Courts Act 
CXIIof 1887) it is provided. that an appeal 
should lie to the District Judge where the 


#1) 12 Ind. Cas. 464; 38 C. 639 at pp. 667, 668. 
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value of the original suit, in which tho decree 
was made, did not exceed Rs. 5,000. The 
plaint shows that the suit was valued for 
Rs. 4,500 and, therefore, the appeal lay to the 
District Judge. On behalf of the appellant it 
is conceded that the appeal no doubt lay to 
the District Judge, but the District 
Judge on finding the value of the 
shares to be more than Rs. 5,000 should not 
have recorded any judgment but should have 
directed the appellant to prefer his appeal 
to the High Court. - It is for this purpose 
that the authority reported as Rajalakshmi 
Dasee v. Katyayani Dasee (1) is relied upon, 
But the facts of that reported case are quite 
distinguishable froru the facts of the present 
case. In the reported case it was found that 
the suit was intentionally undervalued and 
it was further found that the value of the 
property in the reported casg was over a lac 
of rupees but it was grossly undervalued at 
Rs. 2,100. In the present case, however, 
there was no intentional undervaluation, 


The plaintiffs informant had told 
him that the shares were sold for 
Rs. 4,509. He honestly believed that the 


value of the shares was Rs. 4,500. I 
am of opinion that this reported case does 
not help the appellant. This ground also 
fails. The appeal is dismissed with costs, - 

Roz, J.—1 agree for the reasons given by 
my learned brother that this appeal must 
be dismissed. In the second and third 
grounds urged in support of the &ppeal 
there is no substance. 

The first ground is based upon a misconcep- 
tion of Sir Roland Wilson’s Commentary. It 
is clear from the Hedaya that it was recognis-. 
ed that the gaz? must always be called in to 
settle the price to be paid. Sir Roland Wilson 
cannot be understood to mean more than 
that on appearance before the qazi, the shafee 
must be willing to pay the price fixed by the 
qazi. 

Appeal dismissed. 
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APPEAL AGAINST ORDER No. 282 or 1915. 
~February 16, 1916. 
Present:-—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

A. V. BASHYAM REDDI—Petrrioner 
No. J— APPELLANT 

; versus 
. SOMASUNDARAM CHETTI AND orners— 
Derenpants— RESPONDENTS, 

Provincial Insolvency Act (III. of 1907), ss. 13 (2), 47 
—Interim Receiver, when tobe appointed—Cancellation 
of order in favour of a party without notice, if illegal.— 

` Execution sale in other Courts, whether can be stayed 
— Civil Procedure Code (Act V of 1908), s. 151. 

The discretion given undersection 13, clause (2), of 
the Provincial Insolvency Act to the Insolvency Court 
to appoint an ad interim Receiver should ordinarily 
be exercised only in cases where the property of the 

-alleged absconding insolvent has to be preserved from 
destruction or disappearance, and not in order to vest 
in an ad interim Receiver tho properties attached by 

‘other Courts in execution. < 

An order passed in favour of a party should not bo 
vacated without notice to that party. 

Neither section 47 of the Provincial Insolvency Act 
nor section 151 of the Civil Procedure Code gives a 
Court power io stay an execution sale going on in 
another Court. i 

Appeal against the order of the District 
Court of South Arcot, in Interlocutory Appli- 
cation No. 354 of 1915, in Insolvency Petition 
No. 35 of 1915. 

Mr. T. Narasimha Atyangar for Mr. T. 
Rangachariar, for the Appellant. 

Messrs. 0. V. Anantakarishna Avyar, V. 
Venkatachariar and P. S. Vaidyanatha | Atyar, 
for the Respondents. 

JUDGMENT.—The order of the District 
Judge dated 21st October 1915, so faras 
it stays an execution sale going on in 
another Court, was clearly passed without 
jurisdiction. Section 47 of the Provincial 
Insolvency Act, 1907, or section 151 of 
the Code of Civil Procedure, 1908, cannot 
be properly invoked in support of that order, 

The discretion given under section 13, 
clause (2), of the Provincial Insolvency 
Act to the Insolvency Court: to appoint an 
ad interim Receiver should, ordinarily, be 
exercised only in cases where the property 
of alleged absconding insolvent has to be 
preserved from destruction or disappearance, 
and not in order to vest in an ad interim 
Receiver the properties attached by other 
Courts in execution. 

The District Judge again acted irregularly 
in vacating his first order without notice to 
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unable .to 
any decep- 
Judge (as 
when the 


the. appellant and we are 
see that the appellant practised 
tion on the learned District 
stated . in the second order) 
appellant obtained the first order. 
However, as the first order cannot be 
supported on the merits, we shall dismiss the 
appeal, but under the circumstances without 
costs. . 
Appeal dismissed, 
PUNJAB CHIEF COURT. 
First CIL MrsagtLANEOUs APPEAL No, 2878 
: or 1914. 
$ ou February 15, 1916. 
Present:—Mr. Justice Scott Smith. 
CANON S. S. ALLUNTT— APPLICANT — 
APPELLANT ji 
i versus 
Musammat BADAMO AND ANOTHER— 


RESPONDENTS. 

Guardians and Wards Act (VIII of.1890), s 19 (a)— 
Minor child, presumption as to the religion of—Duty 
of guardian —Marriage of Christian minor with 
Chamar, whether valid—Christian Marriage Act (XV 
of 1872), s. 4—Right to be appointed guardian. 

A child in India must, under ordinary circum- 
stances, be presumed to have his father’s religion and 
his corresponding civil and social status, and it is, 
therefore, ordinarily the duty of a guardian to train 
his infant ward in such religion. [p. 898, col. 2.] 

Skinner v. Orde, 11 W. R. 77 (P. O.); 10 B. L. R. 
125; 14 M. I. A. 309; 2 Suth. P. C. J. 521; 3 Sar. P. C. 
J. 84; 20 E. R. 802, followed. 

Àn Indian Christian who was originally a chamar 
died leaving behind his wife and a minor daughter 
Shortly after this the wife was received back into the 


` chamar brotherhood and immediately afterwards she 


married the minor girl to a chamar to whom she had 
been already betrothed by her father. On an appli. 
cation for the appointment of a guardian to the 
person of the minor: 

Held, (1) that the mere fact that the Indian 
Christian betrothed his daughter to a chamar did nob 
warrant the inference thathe renounced the Christian 
religion; [p. 898, col. 2.] 

(2) that inasmuch ss the 


father of the 


. girl was, and died, a Christian, the girl must be 


presumed to be a Christian and the alleged marriage 
was, therefore, invalid; [p. 898, col. 2.] 

(3) that the mother of the girl having renounced 
ihe Christian religion was not a fit person to haye 
charge of the girl, who must be brought up as a 
Christian until she reached years of discretion, when 
she could choose for herself, [p. 899, col, 1] * 

Miscellaneous first appeal from the order of 
the Additional District Judge, Delhi, dated the 
16th November 1914, dismissing the petition, 

Mr. Kirkpatrick, for the Appellant. 

JUDGMENT.—This is an appeal from 
the order of the Additional District Judge, 
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Delhi, dismissing an application for the 
appointment of a guardian of the person of 
Musammat Sammon, 2 minor Chamar girl, 
"under Act VIII of 1890. The appellant is 
the Reverend Canon Alluntt of the Delhi 
Mission. The case has already been before 
this Court in Civil Appeal No. 571 of 
1914 decided on the Oth of June 1914. 
At first the lower Court dismissed the ap- 
plication, on the ground that the minor was 
the married wife of Data Ram and that 
it was: not shown that the latter was unfit 
to be her guardian. One of the the ques- 
tions in issue was whether Musammat 
Sammon was a Christian or not, and this 
Court pointed ont that if she was, then 
she gould not be married to Data Ram ex- 
cept under the provisions of section 4 and 
the following sections of Act XV of 1872 
which relate to marriages between persons 
one or both of whom is, or are, a Chris- 
tian or Christians. This Court pointed out 
that it was necessary for the lower Court 
to determine whether the marriage of Mu- 
sammat Sammon with Data Ram was valid 
or not. If it was not valid, then section 
19.0f the Guardians and Wards Aat, which 
the lower Court had applied, would not be 
applicable. The case was accordingly re- 
manded for re-decision. The lower Court 
has now held that Musammat Sammon was 
non-Christian at the time of her marriage 
and that her marriage with Data Ram was, 
therefore, valid. Tt accordingly again dis- 
missed the applieation and Canon Alluntt 
has appealed to this Court. 


It is admitted that the father of the 
girl by name Ude and the mother Mu- 
sammat Badamon were Christians and that 
Musammat Sammon was herself baptized in 
December 1907. Subsequently, apparently in 
about July 1912, Ude betrothed the girl 
to Data Ram, a Chamar. The reason he 
gave for this was that he was a poor man 
and the Mission did not give him sufficient 
help. What I gather from this is that he 
gote some money for betróthing his daughter 
to Data Ram. Ude died soon afterwards, and 
the evidence of Mr. Porter, Catechist, shows 
that he died & Christian and was buried 
with Christian rites. Shortly after this Mu- 
sammat Badamon, the mother, was received 
back, into the Chamar brotherhood, and im- 
mediately afterwards married the girl to 
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Data Ram. She, however, never cohabited 
with him bus ran away from his house and 
took refuge with the Missionaries and is 
now in the Girls’ Industrial School. The 
lower Court has held that Ude's conduct 
jn betrothing the girl to Data Ram shows 
that he severed his connection with the Mis- 
sion and went back to his brotherhood. 
It goes on to hold that Ude had  relin- 
quished the Christian faith sometime before 
his death. It is, however, not alleged that 
Ude was ever received back into the Cha- 
mar brotherhood in the same way as Mu. 
sammat Badamon was received back. On the 
contrary, Mr. Porter’s evidence shows that 
he died a Christian. The mere fact that 
he betrothed his daughter to a` Chamar 
does not warrant the inference that he re- 
nounced the Christian religion. I, there- 
fore, hold that Ude dide not renounce it. 
Musammat Badamon, no doubt, did so and 
was formally received back into the OChamar 
brotherhood. The lower Court holds that 
as the parents changed their religion their 
daughter must be presumed to have done 
so also and, therefore, her marriage is valid. 
As, however, it is clear that the father did 
not give up the Christian religion, it can- 
not be presumed that the girl ceased to be 
a Christian merely because her mother ceased 
to be one. 


The case has some points of resemblance 
with that reported as Skinner v. Orde (1). 
In that case the minor was born of a 
Christian marriage. Her father died a Chris- 
tian. Subsequently her mother contracted 
union with a second husband and both of 
them became Muhammadans. The Privy 
Council held that, from the very necessity 
of the case, a child in India, under ordi- 
nary circumstances, must be presumed to 
have his father’s religion and his 
corresponding civil and social status 
and that, therefore, it was ordinarily the 
duty of a guardian to train his infant 
ward in such religion, In that case the 
minor expressed her desire to become a 
Muhammadan, but inspite of that it was 
held that she should not remain with her 
mother. f 
The present case is an even stronger one, be- 
cause the girl herself says she is a Christian 

R77; 10B. L. R. 125;14 M, IA. 309; 2 
ray res P. C. J. 34; 20 E. R. 802. 
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and wishes to stay with Christians. Having 
regard ^to the ^ ‘principle enunciated ` by 
the. Privy Council I am of opinion that 


Musammat Sammon, who must be presumed : 
' L. J. 94; 32 M. 191; 


to be a Christian, should be brought up as such 
until she reaches years of discretion when- she 
ean choose for herself. Tt is, therefore, the duty 
of the Court to ‘take all necessary steps with 
a view that she may be. brought up in the 
Christian faith. If no guardian is appointed, 
there is a danger that she may go back 
to her mother and may be forced tolive in 
adultery with Data Ram. 

To sum up, I hold that Musammat 
Sammbn was a Christian at the time of her 
so-called marriage with Data Ram and that 
the marriage was, therefore, invalid. . Under 
the circumstances of the case itis clear that 
Musammat Badamon is not a fit person to 
have charge of her daughter whereas Canon 
Alluntt is emin8ntly fit to look after her. . 

I, therefore, accept the appeal and setting 
“aside the order of the lower Court, appoint 
Canon Alluntt the guardian of the person of 
Musammat Sammon. Mr. Kirkpatrick for 
appellant does not ask for costs, so I order 
tbat those shall be borne by. the parties. 


Appeal accepted. 


MADRAS HIGH COURT. 

First Civiu APPEAL No. 148 or 1915. 
January 6, 1916. 
Present:—Mr. Justice "Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

J. SUBBA ROWC-—DEFENDANT— APPELLANT 
. Versus 

J. RAMA ROW —PrAINTIFF—RESPONDENT. 

Limitation, Act (IX of 1908), Sch. I, Arts, 62, 120— 
Suit by co-sharer for recovery of his share of profits 
—Áccounts necessary—Previous suit for profits of 
certain year withdrawn—Subsequent suit for entire 
profits, whether barred — Civil Procedure Code (Act V 
of 1908), O. Il, v. 2. 

Where the plaintiff, who was entitled to a particular 
share in a certain “jagir, sued the manager thereof 
to recover’ his share of the profits after an 
account being taken of what was received by the 
defendant and what he lawfully spent: 

Held, that Article 62 of the Limitation Act had 


no application as it could not be said that the’ 


money’ which might be found due to the plaintiff 
was received. at any particular point of time, and 
that the suit was governed by Article 120. [p. 9U0, 
cols. 1& 2; p. 901, col. 1.] 
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Muhammad Habibullah Khan v, guis Husain 


` Khan, 7 A. 25; A. W. N. (1884) 219, followed. 


Dulabh Vahuji v. Bansidhar Hai, 9 B. 111; Chaman- 
lal v. Bapubhai, 22 B. 669; Vaidyanatha Aiyar v, 
Aiyasamy Aiyar, lInd. Cas. 408; 5 M. L.T. 49; 19 M. 
Mahomed Wahib v. Mahomed 
Ameer, 32 C. 527; 1 C. L. J. 107; Segu Chidambaramma 
v. Begu Balayya, 12 Ind. Cas. 104; (1911) 2 M. W. 
N. 467, distinguished. 

Where plaintiff sued to recover the profits of a 
certain year, but the plaint was returned to him 
for presentation to the proper Court because the 
valuation exceeded the limits of the pecuniary juris- 
diction of the Court in which the suit was originally 
brought, and the’ plaintiff never afterwards re- 
presented the plaint, but subsequently sued for his 
share of the entire profits: 

Held, that the first suit having been practically 
withdrawn must be treated as if it was never filed, 
and that Order IT, rule 2, Civil Procedure Code, did not 
operate as a bar to the present suit. [p. 900, col. 2.] 


Appeal against the preliminary decree 
passed by the District Court of Bellary in 
Original Suit No. 45 of 1913 on the file of 
that Court. 

Mr. E. V. R. Sarma, for the Appellant. 

Messrs. L. A. Govindaraghava Atyar and 
L. Venkataraghava Azyar, for the Respond- 


.ent. 


JUDGMENT. 


AnpuR RAHIM, J.—Two points have been 
argued before us in this appeal. The first 
relates to the question of limitation, and the 
point for decision is whether to this suit 
Article 62 of the Limitation Act applies. 
If it does not, admittedly we have got to 
refer to Article 120 of the Act. Article 62 
lays down 3 years for recovery of money 
had and received for the plaintiff's use and 
the starting point of limitation is when the 
money is received. That is a well.known 
form of action, and it applies in cases where 
a definite sum of money has been received 
by the defendant and which, the law says, 
he must hold for the use of the plaintiff. The 
present case is a suit againstthe defendant 
who is the manager of a jagir appointed by 
the Government, and he is asked to account 
for money which he received as such mana- 
ger to the plaintiff who is entitled toa 
particular share. It is undoubtedly a suit 
for an account. The defendant was entitled 
to receive the money and he was bound to 
pay over what was due to the plaintiff only 
after the deduction of the legitimate ex- 
penses and outgoings. One test which 
seems to be conclusive is that it could not 
be said that the money which may be found 
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due to the plaintiff was received at any 
particular point of time that is put down 
in Article 62 as the starting point of limit- 
ation. Then it is pointed out by the 
learned Vakil for the respondent that the 
defendant would be liable not only for 
what he actually received but also for what 
he failed to receive from default. That is 
a case which could not possibly be covered 
by Article 62. A number of rulings have 
been cited to us. Except Muhammad Habib- 
ullah Khan v. Safdar Husain Khan (1), 


-theother cases seem to be quite distinguishable. 


‘For instance, in the ruling reported as 
Dulabh Vahujt v. Bansidhar Rai (2) and 
Ohamanlal v. Bapubhai (3), there is no dis- 
cussion whatever of Article 62 and it does 
not appgar that that Article was applied 

to those cases.  Vaidyonatha Atyar v. Arya- 
` samy Adyar (4) and Mahomed Wahid v. 
Mahomed Ameer (5) seem to be cases very 
similar to the Bombay decisions, but none 
of them relate to suits for an account. The 
case in Vatdyanatha Atyar v. Atyasamy 
Aiyar (4) was a suit by a certain mem- 
ber of a Hindu family which had become 
divided and the claim was to recover money 


received by another member in which the’ 


plaintiff was entitled ta a share. There 
was no question of rendering any account 
and the money in the hands of the defend- 
ant belonged to the plaintiff. The defend- 
ant had no right to receive the money 
asthe defendant in this case had, and it 
was a claim for a definite sum which in 
law belonged to the plaintiff when it was 
received by thedefendant and was, there- 
fore, held to be received by the defendant 
for the plaintiff's use. The case reported as 
Segu Chidambaramma v. Segu Balayya (6) 
is also similar to those cases. To the case 


' of Muhammad Habibullah Khan v. Safdar Ali . 


Khan (1), Article 120 was applied. There 
the person who was jointly entitled with the 
defendant sued to recover his share of the 
money in the hands of the defendant 
after an account being taken of 
what was reseived by the defendant and 
what If’ lawfully spent. That was a case 
(1) 7 A. 26; A. W. N. (1884) 219. 
(2) 9 B. 111. 
(3) 22 B. 669. 
(4) 1 Ind. Cas. 408; 32 M. 191; 5 M. L. T. 49; 19 M. 
L. J. 94. . 
e H 82 C. 527; 1 0. L. J. 167. 
(8) 12 Ind. Cas. 704; (1911).2 M. W. N. 467. 
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very olose to the present and it was held 
that Article 62 had no application and the 
ease was governed by Article 120.. In 
my opinion the present suit is governed by 
Article 120 and not Article 62. 


The learned Pleader for -the appellant has 
also argued that the suit of the plaintiff 
is barred by virtue of rule 2, of Order II 
of the new Civil Procedure Code, corres- 
ponding to section 43 of the old Code. 
What happened was that the plaintiff in- 
stituted a suit for the profits of the year 
1912 in the District Munsif's Court, but — 
afterwards the plaint was returned to him 
for presentation to the proper Court because 
the valuation exceeded the limits of the 
pecuniary jurisdiction of the District Munsif 
and the plaintiff never afterwards re-presented 
the plaint. It is said that because he had 
filed a suit for the profits gf the year 1912, 
rule 2 of Order II applies and his present 
suit must be held to be barred. But it 
seems to me that the suit, having been 
practically withdrawn, must be treated as 
if it was never filed and it is impossible 
io understand how the mere fact that the 
plaintiff had filed a suit which was after- 
wards withdrawn should operate as a bar 
to his present suit, Nothing was adjudicated 
upon and the suit previously filed does not 
now exist. 3 


These are the only questions raised in the 
appeal and, in my opinion, the judgment of 
the learned District Judge is right on all 
the points. The appeal is dismissed with 
costs. 


Sernrvasa ÅIYANGAR, J.—The jural re- 
lationship between the plaintiff and the 
defendant is not disputed. Both of them 
are beneficially interested and are owners 
beneficially of a certain jagir. But 
the defendant is the person who is 
constituted the manager. As manager he is 
entitled to collect the rents and revenue of 
the  jagír and: bound to account finally 
for the collections and disbursements. The 
plaintiff cannot claim a share in each in- 
dividual collection nor can he claim any 
particular sum at the time of collection from 
the defendant. All that he is entitled to 
is an account technically so called. Whether 
that account is to be rendered once a year 
or when demanded, makes no difference, 
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On taking of the accounts, it may be found 

that no money is due to the plaintiff from the 

defendant and that money is due from the 


plaintiff to the defendant. The plaintiff is 
not entitled to a particular sum from the 


defendant at the moment he has received. 


it. The Article of limitation saving the suit 
is not, therefore, Article 69. There is no 
other Article suggested and the suit must 
fall within Article 120. The case in Muham- 
mad Habibullah Khan v. Safdar Husain Khan 
(1) seems to be precisely ‘in point and 
I follow it, though I am not willing to adopt 


the language “resulting trust” as expressing- 
the jural relationship between the plaintiff. 


and the defendant. Other cases, as pointed 


out by my learned brother, are clearly dis-. 


tingnishable from this case. In all these 
cases it will be found that the plaintiff was 
entitled from the very moment the money 
was received to a particular share of that 
sum. On the other question, I have nothing 
to add. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Civit Appear No. 28 or 1913. 
December 15, 1915. | 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 
SURAPUDI MUNIAPPA AND ANOTHER — 
Derenpants Nos. 12: AND 13 — 
APPELLANTS 
versus 
NOOKALA SESHAYYA GARI SUBBIAH 


AND OTHERS—PLAINTIFFS— RESPONDENTS. 

Mortgage —Simple mortgage—Mortgagor, whether 
entitled to use and enjoyment of mortgaged property 
—Plants growing on morigaged property cut aud 
removed—Mortgagee's suit to enforce security, whether 
maintainablo— Proper cause of action—Limitation Act 
(IX of 1908), Sch. I, Arts. 36, 49, 132. 

In India, a mortgage transaction is merely a 
‘security for the re-payment of the debt and in the 
case of a simple mortgage the mortgagor, both 
before and after default of payment of mortgage- 
money, is and continues to be the owner of the 
property entitled to possession and to the use and 
enjoyment of the property as an absolute owner. 
[p. 903, col. 2.] 

Where, therefore, the manager of an undivided 
family mortgaged .the family properties to the 
plaintiff on the 26th October 1900, and in October 
1905, certain trees growing on the properties were 


cut and carried away, by third parties, and the: 


mortgagee sued on 26th July 1909, to enforce his 
mor tage security: : 

Held, (1) that this was nota suit to enforce pay- 
ment of money charged on iinmoveablo property 
within the meaning of Article 182 of the Limitation 
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Act, for if that were the case, the plaintiff mortgagee, 
would be entitled to claim payment out of tlie 
portion of the security or its value in the hands of 
third parties irrespective of the sufficiency or insuffi- 
ciency of the remainder of the security in the 
hands of the mortgagor; [p. 905, col. 1; p. 902, col. 1.] 

(2) that the only catise of action which the 
plaintiff had was for damages for the depreciation‘ 
of the security, the measure of damages being tho’ 
amount by which the security was rendered insufli- 
cient, and the plaintiff in such an action would have 
to prove that the security was, as a matter of fact, 
rendered insufficient; [p. 905, col. 1; p. 902, col. 1.] 

(3) that the proper Article of the Limitation Act 
applicable to the case would be either Article 36 
or 49, but that whichever applied, the suit was. 
time- barred as ib was not brought till nearly 4 years 
after the date of the cutting and appropriation, [p 
905, col. 2; p. 902, col. 1.] 

Berhamdeo Pershad v. Tara Chand, 33 c. 92; 9 C. 
W. N. 989; Heera Lall Chowdry v. Janokeenath Mooker. 
jee, 16 W. R. 222; Umatara Gupta v. Uma Charan 
Sen, 30. L. J. 62; Kamala Kant Sen v. Abul Barkat,’ 
27 C. 1850; Jogeshur Bagat v. Ghanasham Dass, 5 
C. W. N, 366; Gosto Behary Pyne v. Slub Nath Dut, 20. 
O. 241; Shyam Chand Kundu v. Land Mortgage Bank, . 
12 O. L. R. 440; 9 C. 695; Barhamdeo Prasad v. Tarua. 
chand, 21 Ind. Cas. 961; 15 M. L. T. 62; (1914) M. W." 
N.38; 12 A. L. J. 82; 18 CO. W. N. 345; 19 C. L. J. 182; 
16 Bom. L. R. 89; 26 M. L. J. 243; 41 C. 654; 4l I. A. 
40; Raja Kishendatt Ram v.Raja Mumtaz Ali Khan, 6 
I. A. 145 at p. 160; 5 C. L. R. 213; 5 C. 198; 4 Sar. P,: 
C. J. 17; 3 Suth. P. C. J. 637; Rafique & Jackson's P.. 


* C. No. 58; 3 Ind. Jur. 426; 3 Shome L. R. 1; Joala v. 


Hurbuns, (1858) S. D. N. W. P. 669; Ram Kant Chowdry 
v. Brindabun Chunder Doss, 16 W. R. 246; Padmanabh ` 
Bombshenvi v. Khemu Komar Naik, |8 B 684 at p. 687; , 
Venkata Viraragavayyangar v. Krishnasami Ayyangar, 


-6 M. 344 at p. 347; 7 Ind. Jur. 358; Arumugam v. 


Sivagnana, 13 M. 821; Byjnath Lall v. Ramoodeen 
Chowdry, 1 I. A. 106;21 W. R. 283; Faqueer Soonar v. 
Khuderun, 2 N. W. P. H. C. R. 251; Hutchins v. King, 
17 U. 5. Supreme Court Law Ed. 544 at p. 546; L. 
Wallace 53; Usborne v. Usborne, L Dickons 75; 21 E. R. . 
196; Hampton v. Hodges, 8 Vesey 105; 32 E. R. 293; 
Humphreys v. Harrison, 1 J. & W.681; 21 R.B, 238; Ec: 
pute National Mercantile Bank, In re Phillips, (1880) 


16 Ch. D. 104; 50 L. J. Ch. 231; 441, T. 265; 29 W. R. | 
227, referred to. 
Gosto Behary Pyne v. Shib Nath Dut, 29 C. 241; 


Kristo Dass Kuadoo v. Ramkant Roy Chowdhry, 6 ©.: 
142; 7 C. L. R. 396; Ramakrishnama Chetty v. Vurvati 
Chengu Aiyar, 25 Ind. Cas. 643; 16 M. L. T. 502; 27, 
M. L. J. 494; Atyappa Reddiv. Kuppusami Reddi, 28 ' 
M. 298, followed. 

Appeal against the decree of the District 
Court of Nellora, in Original Suit No. 28 
of 1909. 

Mr. S. Varadackariar, for Mr. 
swamy Aiyar, for the Appellant. 

Mr. T. V. Venkatarama diyar, for the Re- 


spondents. 


A, dirishna:* 


JUDGMENT. . 

Courrs Trorrer, J.— This is an action by 
a mortgages against the mortgagor jand ' 
various other persons to enforce a mortgage, 
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dated the 26th October 1900. The only 
question that arises in this appeal relates to 
the liability of the appellants, the 12th and 
13th defendants. The facts are briefly these. 
The mortgaged property contained a plant- 
ation of casuarina trees, said to be twenty 
thousand in number. The allegation against 
the 12th and 13th defendants is that they 
in concert with the mortgagor cut and 
removed the trees and thereby depreciated 
the value of the plaintiff’s mortgage security 
by a thousand rupees. It is abundantly 
clear that such an act on their. part might 
very well give rise to an action of tort. 
But that will not avail the plaintiff, for such 
cause of action is admittedly barred by 
limitation, and he can only succeed if he can 
establish" that they are properly sued in an 
action brought to enforce the mortgage,which 
would fall under the longer period of limit- 
ation prescribed by Article 132 of the Limit- 
ation Act. 


` The learned Judge has held that the suit 
falls within Article 132 on the ground that 
the appellants appropriated a part of the 
plaintiff's security and converted it into 
money, which in their hands he is entitled 
to treat in equity as part ofthe security, or 
as security substituted for the original 
one. This is a well-recognized principle 
and has been frequently applied in India. 
See for example Berhamdeo Pershad v. Tara 
Chand (1). In my opinion to apply this 
principle to the present case would be wholly 
fallacious. The mortgage wasa mortgage 
of immoveable property and notof any 
chattel interest, whether existing at the 
date of the mortgage or capable of being 
created subsequently. The mortgagor was 
entitled to the standing timber and turned 
it into chattels; and the only . remedy 
against him would be an action for damages 
for the depreciation ofthe mortgage secu- 
rity if it can be shown that he has, in 
fact, by his action lowered the value of 
the mortgage security below the statutory 
minimum, (See section 66 of the Transfer 
of Property Act.) It may well be that if 
the defendants Nos. 12 and 18 had aided 
and abetted the mortgagor in so depreciating 
the security, they would be equally liable 
with him. No such cause of action is alleged 


or could be alleged in the present case. In 
(1) 33 C. 92; 9 C, W. N. 989. 
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my opinion as soonas the trees were cut 
and converted into timber, they ceased to 
be part of the mortgage security; and 
nonetheless so because their removal had 
pro tanio detracted from the value of the 
security. 

Mr. Venkataramier put forward another 
argument which l have very great difficulty 
in following. Itappears that the mortgage 
specifically included the casuarina trees eo 
nomine as part of the security, which, of course, 
is immaterial to his other contention as the 
Transfer of Property Act, section 8, includes 
all things attached tothe earth as passing on 
a transfer of immoveable property. But he 
says the specific mention of the casuarina 
trees in the mortgage has this further 
effect: it imports by implication a covenant 
by the mortgagor not to cutor sever the 
trees without the consent of the mortgagee. 
This in itself seems to me to be a very 
questionable proposition. But I will assume 
it to be correct forthe purposes of the 
argument. He then contends that such a’ 
covenant would run with the land and 
attach to the land in the hands of any 
alienee; the land for this purpose is the 
trees and the covenant runs with them 
in the hands of the person who acquires 
them as timber. I am quite unable to 
follow this reasoning. The land‘is not the 
trees, but the land with the trees on it; 
and when the trees were severed, they 
ceased to be part of the land and became 
chattels, and so far as they were concerned 
there was no land for the covenant to 
run with. I confess that my imagination. 
boggles at the conception of a covenant 
running with a tree trunk. I am of opinion 
that the only cause of action, if any, that 
the plaintiff ever had against the appel- 
lants was an action in tort to which the: 
Act of Limitation would be a complete 
answer, and that his attempt to make them 
liable in an action to enforce the security 
is wholly misconceived. The appeal must 
be allowed withthe plaintiff’s suit dismissed 
as against the appellants with costs here and 
below. 


S&INIYASA AIYANGAR, J.—Thisis an appeal 
by the 12th and 13th defendants. They 
contend that the suit as against them 
(if there was a cause of action) was barred 
by limitation. The facts which give rise. 


Vol. XXXII] 
SURAPUDI MUNIAPPA t, NYKALA SESHAYYA, 


to this contention are shortly these :— On 
the 26th of October 1900, the Ist defend- 
ant, the manager of thé undivided family 
consisting of ‘defendants Nos. 1 to 9, mort- 
gaged certain immoveable properties to the 
plaintiff to secure a loan of .Rs. 5,C00. 
Among. the properties so mortgaged was 
a casuarina plantation. At the time of the 
mortgage, the plants were young and were 
not fit to be cut. In October 1905, when 
they were fit to be cut, the 12th and 13th 
defendants cut and carried away the wood 
then standing onthe land. The action was 
brought on the 26th July 1909 against the 
mortgagors Nos. 1 to 9 to enforce the security. 
The claim against defendants Nos. 12 and 
18 is stated in paragraph 11 of the plaint and 
isin the following terms :— ‘The defendants 
Nos. 12 and 13 are alienees from defendants 
Nos. 1 to 9 of a casuarina plantation......... 
These defendants have in concert . with 
defendants Nos. lto 9 eut and. removed 
all the trees and have appropriated them 
to their own use. These defendants were 
aware of the mortgage in favour of the 
plaintiff at the time of their sale and have 
by their acts impaired the value of the 


. mortgage security available to plaintiff in. 


a sum of Rs. 1,000.” Defendants Nos. 12 
and 13 contend that the action in so far 
as they are concerned is not an action to 
enforce the security governed by Article 
132 of the Limitation Act, but is one for 
damages fora tort governed by Article 36 
or atthe best by Article 49, in which case 
the suit would obviously be barred by limit- 
ation. 


The Judge finds that the 12th and 13th 
‘defendants in collusion with the lst defend- 
ant depreciated the value of the security 
by Rs. 1,000. Whetherthe 12thand 13th 
defendants were purchasers of the wood 
from the Ist defendant or whether they were 
merely assisting him in the disposal of “the 
timber cut, without themselves appropriat- 
ing any portion of it, is not quite clear 
from his findings in paragraph 22 of the 
judgment; in paragraph 25 he' says clearly 
that the timber was appropriated by the 
12th and 13th defendants. If the defend- 
ants Nos, 12 and 13 merely assisted the Ist 
defendant in cutting: and disposing of .the 
timber without . themselves appropriating 
any of it, the suit. as against them could 
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not, in any sense, be said to ` fàll within 
Article 132 of the Limitation Act. In the 
argument it was assumed that defendants 
Nos. 12 and.13 had appropriated the: wood 
standing on the land to the value of 
Rs. 1,000, and itis on this basis that I 
proceed to: decide the question -of limit- 
ation. i 
In determining which Article of - the 
Limitation Act applies to this suit it 
is necessary to ascertain precisely what, if 
any, are the rights which the plaintiff has 
against the 12th and 18th defendants. In 
India a mortgage transaction is merely a 
security for the re-payment of the debt and in 
the case of a simple mortgage the mortgagor, 
both before and after default of payment 
of mortgage-money, is and continues to be 
the owner of the property entitled to’ pos- 
session and to the use and enjoyment of 
the property as an absolute owner. He is 
at liberty to sell the property subject, of 
course, to the charge of the mortgagee, and a 
suit by a mortgagee to realise the debt due 
by sale of the security in the hands of the 
alienee would be a suit'to enforce, payment 
of money charged upon immoveable property 
governed by Article 182 of the Limitation 
Act: it has also been held in this Court that 
that remedy is available even when the 
property is in the hands of a trespasser 
who had acquired a title to the property 
by adverse possession ‘against the mortgagor. 
Again the mortgaged property: after the 
date.of the mortgage may assumea new 
form and in that new form may be in 
the hands of the mortgagor or of a third 
party. Even in such cases a suit by the 
mortgagee to enforce payment of his debt 
may be governed by Article 132. As for 
example (a) the mortgaged property may 
have been sold for arrears of Government 
revenue payable by the mortgagor, (b) by 
a landlord for arrears of rent, (c) by a 


(a) Heera Lal Chowdry v. Janokeenath Mookerjee, 
16 W. R. 222; Umatara Gupta v. Uma Charan Sen, 8 
C. L. J. 52; Kamala Kant Sen v. Abul Barkat, 27 O. 
180; Jogeshur. Bhagat: v.. Ghanasham Dass, 5 C.W. 
N. 356. $ 

' (6) Gosto Behary Pyne v. Shib Nath D, 20 C, 
241; Shyam Chand Kundw v. Land Mortgage Bank, . 
12 C. L. R. 440; 9 C. 695. 

(c) Raja Kishendatt Ram v. Raja ` Mumtaz Ali 
Khan,6 I. A. 145 at p. 16065 O.L.R 2136 C. 
198; 4 Sar. P. C. J. 17; 3 Suth. P. C. J 637; Rafique 
& Jackson's P. C. No. 58; 8 Ind: Jur. 426; 3 Shome B. 
R. 1; Barhamdeo Prasad -v.- Tarachand; 21 Ind; Cas. 
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first mortgagee under a power of sale or 
(d) through Court in execution of a decree 
for sale to which mesne encumbrancers are 
parties. It might haye been acquired in 
the exercise of theright of eminent domain.* 
For other examples see Ashburner on 
Mortgages, page 230, and Joala v. Hurbuns 
(2). In all these cases the original 
security in the hands of the purchaser is 
freed of all encumbrances subsequent to the 
charge for realising which the property 
was sold. In fact the charge is transferred 
to the surplus sale-proceeds (see section 73 
and 97 of the Transferof Property Act); 
and a suit by an encumbrancer who is 
entitled to be paid out of it, to follow 
it in the hands of a person holding it, 
is a suit to enforce payment of money 
charged on immoveable property, 
the time of the institution of the suit 
the immoveable property has assumed the 
shape of money. In equity the money is still 
considered to be land. Again, instead of the 
original security, there may be a substituted 
security, as for instance in cases where 
the original mortgage was of an undivided 
share of immoveable property for which by 
a subsequent partition a particular portion 
is allotted. [Byjnath Lall v. Ramoodeen 
Chowdry (3).] In all the above cases the 
person in whose hands the substitute for 
ihe original security jis, holds it subject 
to the right of the encumbrancers as if they 
were alienees of the security, Berhamdeo 
Pershad v. Tara Chand (1), confirmed by 
the Privy Council [Barhamdeo Prasad v. 
Tarachand (4)] which has been followed 
by ihe lower Court, isa case of this sort. 
Defendants Nos. 12 and 13 are in no sense 
alienees of the Security or any portion of 
it. The suit mortgage is not a chattel 


mortgage of the casuarina plants. It is 

(2) (1853) S. D. N. W. P. 669. 7 
Wn 11, A. 106; 21 W. R 283. 

21 Ind Cas 961; 15 M. L. T. 62; (1914) M. W. 

N. 38; 12 A. L. 7.82; 18 C. W. N. 345; » C. a J. 182; 

16 Bom, L. R. 89; 26 M. L. J. 248; 41 C. B54; 41 I. A. 


961; 41 I. A. 45; 12 A. L. J. 82; 18 C. W. N. 315; 19 C. 





L. J. 132,18 Bom. L. R. 89; 26 M. L. J, 248; 41 C. 654;. 


(1914) M. W. N. 88: 15 M. L 71.2, referred to 

inu) Pu es eee v. Brindabun Chunder Doss, 
. R. : manath Bombshenvi v, Kh ° 

Naik, 18 B. 684 at 687. DORT DID 


5 Venkata Viraragavayyangar v, Krishnasami 
Ayyangar ; 6 M. 344 at p. 847; 7 Ind, Jur, 358; 
Armtugam v, Sivagnana, 13 M. 321. 
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doubtful whether a person who is both the 
owner of the land and of the trees growing 
thereon can make a chattel mortgage of 
the trees alone before they are severed. 
However, that question need not be considered 
in this case, as the suit mortgage was a 
mortgage of immoveable property. It is 
said that the mortgage specifically refers 
to the casuazina plants than growing on 
the landas being subject to the mortgage. 
Even without a specific mention they would 
pass undera mortgage of land: see section 
8 of the Transfer of Property Act; Faqueer 


Soonar v. Khuderun (5); Jones on Mort- 
gages, section 145; Hutchins v. King 
(6), and I do not think for the 


determination of the question of limitation, 
that is material. If the question were, 
whether the mortgagor in the usual course 
of enjoyment was entitled to cut and 
utilise it without any liability to the 
mortgagee, the fact that the standing 
timber was specifically mortgaged may 
possibly give rise to an inference of a 
covenant not to cut and appropriate them 
without the consent of the mortgagee. 
Now coming to the question in 
dispute in ` this case, as I have already 
observed, the mortgagor is entitled to 
use and enjoy the mortgaged property 
in any way he likes. He is at liberty to 
cultivate the lands and take the crops 
grown on them. He is also entitled to 
cut and appropriate for his own use under- 
wood, on the same footing as yearly crops. 
He is also entitled to cut and sell the 
timber and appropriate the proceeds. All 
these are merely acts of enjoyment of 
the property by the owner and are inno 
sense alienations or conversions of the 
security: in fact so far as the use or 
enjoyment of the properties is concerned, 
the mortgagor is entitled to its unrestricted 
enjoyment as if no mortgage existed on 
the property subject only to this qualification 
that he, by his acts, does not render the 
security insufficient. This was laid down 
in England in a series of cases from 
the earliest times, Usborne v. Usborne (7); 
Hampton v. Hodges (8); Humphreys v. 


(5) 2 N. W. P. H. C. R. 251. 

(6) 17 U. S. Supreme Court Law. Ed. 544 at p. 546; 
1 Wallace 53, 

K 1 Dickens 75; 21 E. R. 196. 

(8) -8 Vesey 105; 32 E. R. 292. 
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Harrison (9). In -the last two cases the 
mortgage was also specifically of the trees. 
In Eg parte National Mercantile Bank; In re 
Phillips (10), the Master of the Rolls said: 
If a mortgage includes timber trees the 
mortgagor, while he remainsin possession, is 
entitled to cut them down and sell them”. 
Section 66 of the Transfer of Property Act 
is based on the same principle. A different 
view appears to have been taken in a 
case decided by the Supreme Court of 
the United States. [Hutchins v. King (6).] 
In America there seems to be a difference 
of opinion on this , matter; see Jones on 
Mortgages, sections 144, 453 and 688, the 
difference depending on the view entertained 
as to the nature of a mortgage security 
in particular jurisdictions. But whatever 
that may be, we are bound by’ section 66 
of the ‘Transfer of Property Act. The 
only cause of action, therefore, which the 
plaintiff can have against defendants Nos. 12 
and 18 is for damages for the depreciation 
of the security, the measure of damages 
being the amount. by which the security 
is rendered insufficient and the plaintiff 
in such an action must prove that the 
security as a matter of fact was rendered 
insufficient. (Ghose on Mortgages, page 
819.) Such an action is not one to enforce 
payment of money charged, for if that 
were the nature of the action, the plaintiff 
mortgagee would be entitled to claim pay- 
ment out of the portion of the security or its 
value in the hands of -the third party 
irrespective of the sufficiency or insufficiency 
of the remainder of the security in the 
hands of the mortgagor. Gosto Behary Pyne 
v. Shib Nath Dut (11), Kristodass Kundoo 
y. Ramkant Roy Chowdhry (12). I think, 
therefore, Article 182 of the Limitation Act 
does not apply. This is the view taken in 
Ramakrishnama Chetty v. Vuvvati Chengu Atyar 
(13) and Aiyappa Reddi v. Kuppusami Reddi 
(14). In the former case trees were cut 
and appropriated by the alienee from the 
mortgagor of the mortgaged lands. This 


(8) 1 J. & W. 5S1; 21 R. R. 23$. 


(10) (1880) 16 Ch. D. 104; 50 L. J. Ch. 231; 44 D. 


T, 265; 29 W. R. 227. 
an 20 C. 241. 
12) 6 C. 142; 7 C, L. R, 396. 
(13) 25 Tad. Cas, 643; 16 M. Le T. 502; 
494, 
(14) 28 M. 208. 
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was held to be waste and not an alienation 
of part of the security. In the latter case, 
which is indistinguishable in principle from 
this case, there was a mortgage by a tenant- 
in-common of his interest in certain lands. 
There were irees on the common lands, 
the whole of which was cut by the other 
tenant and appropriated to his own use. 
The security was rendered insufficient and 
the mortgagee sued the other tenant for 
damages. This Court after considering the 
nature of the action held that the ‘proper 
Article of limitation applicable to the case 
was Article 49. It may be a question 
whether Article 36 is not the more appro- 
priate, Article as the action of the mort- 
gagee is one on the case, of damages for 
injuring the interests of the mortgagee in 
the mortgaged properties. This is the 
nature of the action whether the suit isagainst 
the mortgagor, or his assignee or against 
a stranger: Sedgwick on Damages, section 78. 
But whether Article 49 or Article 36 applies 
the suit is equally barred by limitation 
as the action was not commenced till nearly 
4 years after the date of the cutting and 
appropriation of the wood by defendants 
Nos. 12 and 13. The appeal must, there- 
fore, be allowed and the suit dismissed 
against 12th and 13th defendants and with 


` costs here and the Court below. 


Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revexve Petition No. 12 or 1910-11 or 

Meerut DISTRICT. 
» August 19, 1911. 

Present; —Mr. Reynolds, S. M., and 
Mr. Tweedy, J. M. 

NATHW A —PLAINTIFF— APPELLANT 


versus 
JAGDISH NARAIN—DszrENUANT— 
RESPONDENT. 


Jurisdiction— Revenue Court—Document, validity of, 
question as to— Finding, when fimal—Civil Court 
jurisdiction of. i 

The Revenue Courts, for the purpose of deciging 
questions of tenancy, should decide whether ornot 
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MANMATHA NATH BOSE V. KRISHNA PRAMADA DASI. 


e opem e pt P 4 A " idable 
dídoGunient éan be acted upon as void or voi , 
and, subjects'towappeal, such a finding is final -unless 
the -Reyenue,-Gourt specially reserves authority of 
the-Civil Court. 

"Second, appeal from the order of the Com- 
missioner of the Meerut Division, dated the 
12th November 1911, reversing that of the 
‘Assistant Collector, Meerut, in a case of 


. determination of tenure. 


: JUDGMENT. 
‘Tweupy, J. M.—(July 22nd, 1911 .)— I agree 


with the Commissioner that appellant is not 


an occupancy tenant. But I am not sure that 
he is a trespasser. The case turns upon 
the lease given by the general attorney of 
the respondent’s guardian to the appellant. 
That lease is admitted and is registered. 


“but it is disputed. by the respondent on 
. ihe ground that, it 


was given by his 


agent, in collusion with the appellant. 


, er. 


It is true that the appellant had been 
quarrelling with the respondent for years 
about this land and that the former had been 
declared more than once to be a trespass- 
e But it is conceivable that the 
zemindar for the sake of peace might give 


him a lease although the presumption is 


certainly against it. 


, The lease was to 


executed according 


jaw and was given by a person who was 


ima facie empowered to grant it and it 
ears set aside in the way that the 
Jower Appellate Court has done. 

As far as the Revenue- Courts are 
concerned, the question of their jurisdiction 
to determine the validity of documents 
appears to be ves integra. At l least I 
can find no decision dealing specially with 
the point but I think the general rule 
which has been laid down as to questions 
of marriage, adoption, etc., must be followed 
in respect of documents. The Revenue 
Court must for the purpose of deciding 
questions of tenancy decide whether or 
not a document ean be acted upon or 
should be treated as void or  voidable. 
Subject to the result of any appeal that 
may be made, such a finding will be final 
in that gamit. unless the Revenue Court 
specially reserved authority of the Civil 
Court. p 
` Iean find, no evidence, in the proper 
sense of the word, regarding the validity 
ofethe lease. The Commissioner’s reasons 


"for rejecting it; ‘although they . may. be 


quite sound, appear to rest upon conjecture 
and rot upon evidence. It is said that 
the geueral attorney was dismissed directly 
after the execution of the lease and also 
that a criminal complaint was pending 
against him, but there is nothing of the 
nature of evidence to support these al- 
legations. : 

I would return the case under. rule 95 
for & distinct finding in respect of this 
lease (Z) whether it was executed by a person 
legally authorised to grant it in respondent/s 
behalf, (7) whether it is by reason of the 
fraud of both agent and tenant- voidable 
at the option of the respondent. 

Reyyotps, S. M. I concur. 

Appeal allowed; Issues remitted. 





CALCUTTA HIGH COURT, 
APPRAL FROM APPELLATE Decitues Nos. 1701 
AND 1702 or 1914 anp Rutes Nos. 845 AND 

846 or 1914. 

January 5, 1916. 
Present:—Justice Sir Herbert Holmwood, Kr., 
and Mr. Justice Imam. 
MANMATHA NATH BOSE AND oTHERS— 
D&FENDANTS— Á PPELLANTS 

. versus . 

Sreemati KRISHNA PRAMADA DASI—. 
PLAINTIFF, AND OTHERS— DESENDANTS 
—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, v. 
23, O. VI, vr. 17, 18 —Plaint, amendment of, in appeal 
—Remand -- Appellate Court, power of. 

There are other provisions for remand under the 
Civil Procedure Code, 1908, than given under Order 
XLI, rule 28. [p. 907, col. 1.] 

When a plaint is amended in appeal under Order 
VI, rules 17,18 and a defendant: desires to traverse 
the facts stated in the amendment, the Appellate 
Court has power to remand the case. [p. 907, col. 1.] 

Peary Mohan Mukherjee v. Narenira Krishna 
Mukherjee, 6 C. W. N. 278 at p. 279, referred to. 

Nabin Chandra lripati v. Praw Krishna Dey, 20 
Ind. Cas. 38; 18 © L.J. 613; 41 C. 103, disapproved. 

Zohra Bibi v. Zabeda Khatoon, 7 Ind, Cas, 76; 
12 O.L. J. 368, approved. : 

Appeal against the decree of the Sub- 
ordinate Judge, Additional Court of Khulna, 
dated the 25th of November 1913, reversing 
that of the Officiating Munsif, 3rd Court, 
Satkhirah, dated the 19th of May 1918. 

Babus Sarat Ohandra Roy Choudhry and 
Probodh Chandra Rat, for the Appellants. 

Babu Provas Chandra, Mitter and Babu 
Satis Chandra Bose, for Babu Susil Madk y 
Mullick, for the Respondents. 
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JUDGMENT. 
In Appgat No. 1702 or 1914. 


We do not think that this is a case 
for interference of this Court. The 
. defendants themselves asked for a re- 


mand when the plaint was allowed to be 
amended, and as was pointed out by this 
Court in the case of Peary Mohan Mu- 
kherjee v. Narendra Krishna Mukherjee (1), 
the Law Reports show many cases in which 
amendments have been allowed by the Ap- 
` pellate Court and suits have been. sent back 
for re-trial on amendment of the plaint even 
under the old Code. In the present Code 
‘of Civil Procedure we may observe, firstly, 
that section 564 has been omitted, and 


whatever might have been the view.taken in a. 


recent case, Nabin Chandra Tripati v. Pran 
Krishna Dey (2), thal opinicn is contrary to 
the case of Zohra Bibi v. Zabeda Khatoon (3), 
and the learned Judges did not act upon 
their own opinion but treated the mistake of 


the Subordinate Judge as a mere irregularity ` 


under section 99 of the Code and held that 
the merits of the case were in no way affected 
“by the remand. But even that case is 
. strictly confined to Order, XLI, rule 23, and 
we do not-agree that there are not and 
‘cannot be other provisions for remand 
“under the Code of Civil Procedure; the new 
` rules 17 and 18, Order VI, admittedly render 
,& remand necessary when the pldint is 
amended in . appeal. and the defendant 
desires to traverse the facts stated in the 
amendment. 
therefore, in case of amendment of . the 


plaint ‘is perfectly clear and there always ` 


has been this power on the authority of 
the case we have already -cited Peary 
Mohan Mukherjee v. Narendra Krishna Mukerjee 
(1) and the numerous other cases cited. 

The defendant's objection to this remand 
Seems to be that itis unnecessary and puts 
the’ parties to inconvenience, because he 
admits the facts which the Subordinate 
Judge held ought to be added to the plaint 
by way of amendment. That might very 
well be so, had it not been that he himself 
asked for the remand. He cannot be heard 
in appeal against the decision in his favour. 
Moreover, the opposite side were perfectly 
, willing to go on with the case before the 


Subordinate Judge, but having gone to the 
(1) 50. W. N. 278 at p. 279. 
(2) 20 Ind. Cas, 89; 18, C. L. J. 613; 41 C, 108. 
(3) 7 Ind, Cas. 75; 12 C. L; J. 368. 
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extent of amending their plaint and 
putting in fresh proceedings before the 


Munsif they are not now prepared to support 
the defendant’s request that the Subordinate 
Judge should decide the matter himself. 
We do not quite see how this appeal 
came to be made, but in any case it is 
incompetent, and must be dismissed with 
costs. 

- This judgment will also govern Second 
Appeal No. 1701 of 1914. 


The question of jurisdiction having been 
decided in the course of our judgment 
the Rules (Nos. 845 and 846 of 1914) are 
discharged. 


Appeals dismissed; Rules discharged, 


PUNJAB CHIEF COURT. 

: Seconp Civic Arrear No. 171 or 1916. 
January 24, 1916. 
Present:—Mr. Justice Shadi Lal, 
BELI RAM-—APPELDANT 

versus : 
SOHAN SINGH AND orHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O: XXI, rv. 
71, 84—Auction sale m emecution—Failure of 


purchaser to deposit—Re-sale—Defaulting purchaser, 
when liable for loss. ; 
- Incase of a default on the part of a purchaser 
ab an auction sale to deposit the purchase-money, 
the property must be re-sold forthwith. Fresh bids 
should beinvited soonafterwards and no fresh procla- 
mation of sale is necessary. [p. 904, col. 2.] 

- Bhim Singh v. Sarwan Singh, 16 C. 33; Vallabhan v. 
Pangunni, 12 M. 454, followed. . 

Where, therefore, a period of nearly six months 
intervened between the default of the auction. 
purchaser and the final sale: 

Held, that the requirements of Order XXI, rule 84, 
had not been complied with and the auction-pur. 
chaser could not be called upon to pay the deficiency 
in price. [p. 908, col. 2.] : 


Second appeal from the order, of the 
District Judge, (New) Jhelum, dated the 10th 
February 1915, affirming that of thg District 
Judge, (Old) Gujrat, dated the 91st May 
1914, taxing the appellant with Hs. 203 on 
account of deficiency in the amount of resale 
of a house attached in execution of decree. 

Rai Sahib Lala Mot? Sagar, for the Appel. 
lant. : 


Sardar Teja Singh, for the Respondents, 
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MARIMUTHU PILLAL V, VELU PILLAT, 


JUDGMENT.—The facts of this case 
are briefly as follows. In execution of a 
decree obtained by Hazara Singh against 
Jai Singh; a house belonging to the latter 
was put up to auction, and the highest bid 
was that of Beli Ram, appellant, who offered 
Rs. 1,210 for it. On being required, how- 
ever, to make the necessary deposit, Beli 
Ram refused to do so, and the house was, 
accordingly, forthwith put up to auction 
again, but could not be sold inasmuch as no 
bidders came forward. Subsequently after 
a fresh proclamation the house was again 
auctioned and was eventually sold to thesame 
Beli Ram for Rs. 1,007. These two auctions 
took place on the Qist August 1913 and 
the 14th February 1914, respectively, and 
between, these two dates there was another 
infructuous sale on the 19th November 1913, 
when one Muhammad Ali offered Rs. 235 
but his bid was not accepted by the Conrt. 

The decree-holder has now made an 
application under Order KAT, rule 71, for the 
recovery of Rs. 203 from Beli Ram on 
account of the loss sustained by reason of 
his default in making the deposit required by 
Jaw. The Court below has directed him to 
pay the money, and the question of his lia- 
bility depends upon the interpretation to be 
placed upon Order XXI, rule 84, which is in 
the following terms: . 

“On every sale of immoveable property, 
the person declared to be the purchaser shall 
pay immediately after such declaration a 
deposit of twenty-five per cent. on the amount 
of his purchase-money to the officer or other 
person conducting the sale, and in default 
of such deposit, the property shall forthwith 
be re-sold.” 


Now, 1 have no doubt that the bid of Beli 
Ram wasaccepted by the officer conducting 
the sale and this is apparent from the fact 
that Beli Ram was called upon to make a 
deposit of twenty-five per cent. He was, 
therafore, declared to be the purehaser within 
the purview of the aforesaid rule, because the 
law does nob require any speeial form of 
declaratigg. 

Lam, however, of opinion that in default of 
such deposit, the property was not sold “forth- 
with." As pointed out in Bhim Singh v. Sar- 
wan Singh (1) at p. 88, “the word ‘forthwith’ 


e 
(1) 16 C. 83. 
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is worthy of special attention. The sale is 


not to be adjourned; the putting up of the - 


property again and soliciting fresh bids is a 
continuation of the original sale, a part and 
parcel of the proceedings which had their 
origin in the first putting up of the pro- 
perty, and which do not come to an end until 
the property has been knocked down to a 
purchaser and that purchaser has made the 
statutory deposit." It seems to me that the 
sale need not necessarily take place on that 
very day, but the law contemplates that 
the fresh bids should be invited soon after- 
wards, and it isclear that a fresh proclama. 
tion of sale is not required. See Vallabhan 
v. Paugunni (2).] “The whole thing is ex- 
pected to he one continuous transaction. 

In the ease before me there was, as stated 
above, & second sale after a fresh proclamation, 
and then there was a third sade and the appel- 
lant was finally declared as the auction-pur- 
chaser, A period of nearly six months 
intervened between the default and the final 
sale, and the deficiency in the price may be 
due to deterioration ‘in the property 
or fluctuation in the market. The loss 
cannot, therefore, be properly attributed 
to the omission of the plaintiff to make the 
deposit. Accordingly, I hold that the require- 
ment of Order XXI, rule 84, has not been 
complied with, and that the order. of the Court 
below éannot be upheld, I, therefore, accept 
the appeal and set aside the order calling 
upon the appellant to pay the deficiency. In 
view of the circumstances of the case I direct 
the parties to pay their own costs in all 


“the Courts. 


iy tak det Appeal accepted, 





MADRAS HIGH COURT. 

Suconp Civit Appuat No. 2205 or 1914. 
December 22, 1915. 
Present: — Mr. Justice Kumaraswami Sastri 
and Mr. Justice Phillips. 
MARIMUTHU PILLAI—PrzAmTUIFF— 
APPELLANT 

versus : 
VELU PlLLÀl] AND OTEERS—DEFENDANTS— 


RESPONDENTS. < 
- Qiwil Procedure Code (Act V of 1908), O. XLI, v. 27 
—Appellate Court, when can admit fresh evidence-— 
“Substantial cause,’ interpretation of —Necessity, proof 
of—Recitals in documants, whether enough, 
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An Appellate Court has no power to call for fresh 
evidence in cases where no evidence has been 
adduced in the lower Court in respect of any issue 
and where there is consequently no, room for any 
doubt, Itean do so only when, on examining the 
evidence as it stands, some inherent lacuna or defect 
end apparent, [p. 910, cols. 1&2; p. 912, cols. 
162. 

Where, therefore, the defendants adduced no 
evidence in the original Court and gave no ex- 
planation for the omission to do so and in appeal 
made no application for further evidence: : 

Held, that there being no evidence on record, the 
lower Appellate Court could and should have given 
judgment agaicst the party on whom the onus lay, 
and that the provisions of Order XLI, rule 27, did 
not justify the Court in ordering fresh evidence to be 
recorded. [p. 912, cols. 1 & 2.] 

Kessowji Issur v. Great Indiam Peninsula Railway 
Company, 31 B. 381; 11 OC. W. N. 721; 6 C. L. J. 5; 4 
A. L. J. 461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 M. L. 
J. 84//; 34 I. A. 115 (P. C.), followed. 

Krishnama Chariar v. Narasimha Chariar, 31 M. 114; 
3 M. L. T. 308; Midnapore Zemindary Co. Lid, v. 
Muktakeshi Dasi, 16 Ind. Cas. 776; 40 C. 402; 17 C. 
W. N. G15; Garden Reach Spinning and Manufacturing 
Company Ltd. v. Se&retavy of State for Indiain Council, 
28 Ind. Cas. 865; 19 C. W. N. 401; Subba Naidu v. 
Ethirajammal, 12 Ind. Cas. 678; 10 M. L. 'T. 409; 22 
M. L. J. 14; (1911) 2 M. W. N. 440; Andiappa Pillai 
v. Muthukumara Thevan, 14 Ind. Cas. 140; 11 M. L. 


T, 241; 86 M. 477; (1912) M. W. N. 450; Arasappa | 


Pillai v. Manika Mudaliar, 25 Ind. Oas. 587; 16 M. L. 
T. 801; Ambuja Ammal v. Appadurai Mudali, 30 Ind, 
Cas. 402; .38 M. 414; Venkatachela Pillai v. Ranga 
Pillai, 28 Ind, Cas. 694; 28 M. L. J. 384,17 M. L. T. 
220, referred to. 

Recitals in documents as to the existence of neces- 
sity are not by themselves evidence of necessity in 
the absence of any other evidence aliunde. [p. 909, 
col. 2; p. 912, col. 2.] 

Brij Lal v. Musammat Inda Kumvar, 28 Ind. Cas. 
715; 1 L. W. 794; 26 M. L. J. 443; 18 C. W. N. 619; 12 
A. L. J. 495; 36 A. 187; 19 C. L. J. 469; (1914) M. W. 
N. 405; 15 M. L. T. 395; 16 Bom. L. R. 352 (P. C.), 
followed. G 

Per Phillips, J.—In interpreting the words “for other 
substantial course” in Order XLI, rule 27, the facts 
of each case must be taken into account and an 
answer supplied accordingly subject to the principles 
governing the case. [p. 912, col. 2.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Tanjore, in Appeal Suit No. 473 of 
1913, .preferred against that of the Court 
of the District Munsif of, Mayavaram, in 
„Original Suit No. 318 of 1911. 

“Mr, G. S. Ramachandra Atyar, for the 
Appellant. : 

Mr. K. Sundara Rao, for the Respondents, 


JUDGMENT, 


Kumaraswamr SASTRI, J.—Plaintiff is the 
appellant. He sued to set aside certain 
-alienations made by his grandmother pur- 
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porting to act as his guardian during his 
minority. His allegations were that there 
was no necessity for the sales referred to in 
the plaint and that they were fraudulent 
and for grossly inadequate consideration. 
The present appeal relates only to the 
alienation in favour of the respondents under 
Exhibit 4. The respondents stated that the 
sale was bona fide for consideration and for 
purposes of discharging the debts mentior- 
ed in the sale-deed and that it is binding 
on the plaintiff. The District Munsif held 
that the alienation evidenced by Exhibit 4 
was not binding on the plaintiff, as there 
‘was no evidence adduced to show that the 
sale-deed was for the purpose of discharging 
the debts mentioned therein. An appeal 


- was filed against the decree of the District 


Munsif: but neither in the grounds of 
appeal nor in any other proceedings was 
any reason given for the defendants not ex- 
amining witnesses to prove the necessity 
for the sale. Even before the Subordinate 
Judge no application seems to have been 
filed by the parties requesting permission to 
adduce further evidence, nor is any expla- 
nation, so far as I can see, offered as to 
why the defendants did not call witnesses 
to prove that the recitals in Exhibit 4 were 
correct. On appeal, the Subordinate Judge 
commented on the fact that the creditors, to 
whom money under Exhibit 4 is alleged to 
have been paid, would be important wit- 
nesses and directed the District Munsif to 
record evidence adduced by both the parties 
as regards the necessity for the alienation 
and submit it to him. 

It is argued by the appellant’s Vakil that 
the Subordinate Judge had no power to 
call for further evidence. The question for 
determination is whether an Appellate Court 
has power to call for further evidence 
in cases where there is no evidence on record 
in respect of the issue under consideration. 

There can be little doubt that the recitals 
jn documents as to the existence of necessity 
are not by themselves evidence of necessity 
in the absence of any evidence aliunde. I 
need only to refer to the decision of their 
Lordships of the Privy OCounciBein Brij 
Lal v. Musammat Inda Kunwar (1), where 

(1) 23 Ind. Cas. 715; 1 L. W. 794; 26 M. L. J. 443, 
18 C. W. N. 649; 12 A. L. J. 495; 36 A. 187; 19 C. L, 


469; (1914) M. W. N. 405; 15 M. L, T. 395; 16 Bom. 
1, R. 352 (P. 0.) . 
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they observe as follows :—“Recitals in mort- 
gages or deeds of sale with regard to the 
existence of necessity for the alienation 
have never been treated as evidence by 
themselves of the fact. And it has been 
repeatedly pointed out by this Board that to 
substantiate the allegation there must be 
some evidence alzunde." 

I am of opinion that the District Munsif 
rightly held that Exhibit 4 was not bind- 
ing on the plaintiff as there was no evidence 
of necessity. 

As I have already pointed out, there is 
absolutely no explanation on record as to 
why witnesses were not called to prove 
‘necessity,’ nor does the judgment of the 


Subordinate Judge throw any light on the 


matter. “That this evidence is necessary 
for a pfoper determination of the question” 
is atruism: but the point is whether there 
were any materials before the Subordinate 
Judge which would in law empower him 
to call for further evidence. I do not think 
that Order XLI, rule 27, of the Code of 
Civil Procedure empowers the Appellate 
Court to call for further evidence of its 
own motion in regard to a question on 
which no evidence was adduced in the lower 
Court and no explanation offered for the 
omission. The cases referred to by the 
respondents’ Vakil, to which I shall refer 
later ón, do not really touch the question. 
Rule 27 (1) of Order XLI runs as follows :— 

“The parties to an appeal shall not be 
entitled to produce additional evidence, 
whether oral or documentary, in the Appellate 
Court. But if— 

(a) the Court from whose decree the 
appeal is preferred has refused to 
admit evidence which ought to have 
been admitted, or 

(b) the Appellate Court requires any 
document to be produced or any 
witness to be examined to enable 
it to pronounce judgment, or 
for any other substantial cause, 

the Appellate Court may allow such evi- 
dence or document to be produced, or witness 
to be esmined." | 

There has been no change in the law 
so far as this section is concerned and rule 
27. (1) is in terms identical with section 568 
of ‘the Civil Procedure Code, 1882. 
e Thepowers ofthe Appellate Court were con- 
sidered by their Lordships of the Privy Coun- 


INDIAN CASES, 


[1916 


eil in Kessowjt Issur v. Great Indian? Peninsula 
Railway Company (2), where it was held that 
the legitimate occasion of section 568 is when, 
on examining the evidence as it stands, 
some inherent lacuna or defect becomes 
apparent, not where a discovery is made, 
cutside the Court, of fresh evidence and 
the application is made to import it. That 
is the subject of the separate enactment in 
section 623." 


In Krishnama Ohariar v. Narasimha Ohartar 
(3), Sir Arnold White, C. J., and Mr. Justice 
Miller, after quoting the observations of 
their Lordships of the Privy Council above ` 
referred to, held that the Appellate Court 
can admit further evidence only if the 
conditions laid down by. the Privy Council 
are satisfied. The facts, as reported, show 
that the documents which were admitted in‘ 
evidence in appeal were npt filed in .the 
lower Court. 

Krishnama COhariar v. Narasimha Chariar(3) 
was followed by Mookerjee and Holmwood, 
JJ., in Midnapore Zemindary Oo., Limited v, 
Muktakeshi Dasi (4). 

In Garden Reach Spinning & Manufac- 
turing Oo. Lid. v. Secretary of State for India 
in Council (5), Fletcher and Richardson, 
JJ., held that Order XLI, rule 27, confers on 
Courts only a restricted power of admitting 
further evidence, and: that the Appellate 
Court ought not to admit fresh evidence, 
documentary or oral, whether or not it 
was in existence at the time of the judg- 
ment of the lower Court or at the time 
the appeal was preferred, . unless the Appel- 
late Court, after examining the evidence 
on record, comes to the conclusion that it 
requires additional evidence in order to enable 
it to pronounce judgment. 

In Subba Naidu v. Hthirajammal (6), 
the question arose as to whether an Appel- 
late Court can call for a document for the 
purpose of coming to the conclusion as to 
whether the oral evidence in the case is 
true. The question for decision was whether 


(2) 81 B. 381; 11 C. W. N. 721; 6C. L. J. 5; 4 A. 
L. J. 461; 2 M. L. T. 435; 9 Bom, L. R. 671; 17 M. L. 
J. 347; 841. A. 115 (P. C ). 

(3) 31 M. 114; 8 M. L. T. 808. 

(4) 16 Ind. Cas. 776; 40 C. 402; 17 O. W. N. 616. 

5) 28 Ind. Cas. 865; 19 O. W. N. 401. 

6) 12 Ind. Cas. 673; 10 M. L. T, 409; 22 M, L. J, 14; 
(1911) 2 M. W. N, 440, 
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Article 85 of the Limitation Act applied 
(it being alleged that the accounts were 
mutual, open and current). ° The facts of 
the. case, as stated in the judgment of 
Phillips, J., are that oral evidence of the 
transactions between the parties was given 
but the account books were not filed al- 
“though a summons had been taken out for 
their production. It also appears that the 
plea of limitation was not raised before the 
District Munsif but was, for the first time, 
raised before the Appellate Court, On the 
facts Mr. Justice Abdur Rahim was of 
opinion that the District Judge had no 
power to admit further evidence, but Mr. 
Justice Phillips took the contrary view. 
A Letters Patent Appeal (No. 118 of 1911*) 
was preferred and Justices Benson, Sankaran 
Nair and Sundara Aiyar were of opinion ` 
that on the facts stated by Mr. Justice 
Phillips, the District Judge was justified in 
admitting additional evidence. Their Lord- 
ships rested their decision on the facts of 
the particular case. The facts set out in 
the judgment of Mr. Justice Phillips 
show that this was not acase where there 
was no evidence but was a case where there 
was oral evidence, and a wilful default in 
the production of account books which had 
been subpoonaed for and which would have 
thrown light on the evidence. 


In Andiappa Pillay v. Muthukumara 
Thevan (7), Benson and Sadasiva Aiyar, 
JJ., differed from the view taken. by Abdur 
Rahim, J., in Subba Naidu v. Ethirajammal 
(6): above referred to, and held that an 
Appellate Court has power to admit further 
evidence under the clause ‘or any other 
substantial cause’ in section 568, Civil Pro- 
cedure Code, which cause need not be 
ejusdem generis with the causes stated in the 
previous part of the section. This was a 
case where the District Judge wanted fur- 
ther evidence, as the District Munsif had not 
sufficiently considered Exhibit I filed in 
the case. and had only exhibited part of. 
that document. Benson, J., was of opinion 
that the words ‘or for any other substantial 
cause’ in section 568 of the Civil Procedure 





* See Subba Naidu v. Ethirajammal, 28 Ind. Cas. 
640.— Ed. 


(T) 14 Ind. Cas. 140; 11 M. L. T. 241; 


36 M. 477; 
(1912) M. W. N. 490.' ` 
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Code, 1882, should not be construed in the 
narrow sense suggested by the doctrine of 
ejusdem generis so as, in effect, to confine them 
to causes of the same kind as those stated in 
the earlier part of the section. Sadasiva 
Aiyar, J., was inclined to take a wider 
view that the Appellate Court had power 
to admit evidence and will admit evidence 
if it thought that it was necessary. - He 
observed that the Privy Council in &essowji 
Issur v. Great Indian Peninsula Railway Oom- 
pany (2) did not mean to give lesser powers 
toan Appellate Court to admit fresh evidence 
than the Original Court. would have had 
in the case: of a review. With all 
deference I am of opinion that section 568 
will be rendered nugatory if the Appellate 
is invested with the same powers 
as the Original Court to adntit further 
evidence. The language of the Privy 
Council in Kessowji Issur v.: Great Indian 
Peninsula Railway Company (2), followed in 
Krishnama Chariar v. Narasimha Chamar (3), 
is clear and limits the powers of the Appellate 
Court considerably. ; 


In Arasappa Pillai v. Manika Mudaliar 
(8), Spencer and Hannay, JJ., were nob 
prepared to go to the length ofa holding 
that the powers of the Appellate Court 
and Original Court were the same as regards 
the admission of evidence. There the 
question was whether- a certain document 
was fraudulent and collusive. The defendant 
examined no witnesses and filed no docu- 
ments to prove his case, and on appeal the 
District Judge suo motu made an order 
remanding the case for fresh evidence to 
be taken and calling for a finding upon 
the issue whether the sale was for grossly 
inadequate consideration. It was argued 
that the District Judge was wrong in 
remanding the suit for fresh evidence when 
the defendant had deliberately stated in 
the lower Court that he had no witnesses 
to call. Their Lordships were of opinion 
that there was no inherent lacuna or defect 
in the evidence as it f 
as the defendant was concerped, it was 
a case of no evidence at all. : 
of the District Judge was, set aside and 
he was directed to deal with the case on 
the evidence on record. : 


(8) 25 Ind. Cas, 587; 16 M. L, T. 301, e 


stood, for, so far. 


The order. 


Gos 
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In Ambuja Ammal v. Appadurat Mudali 
(9), Sundara Aiyar and Sadasiva Aiyar, JJ., 
were of opinion that the words “any other 
substantial eause" confer a wide discretion 
on the Appellate Court to admit additional 
evidence when the ends of justice require it 
to be done. 

It appears from the facts of that case 
that a petition was presented to the 
Subordinate Judge for the admission 
of eertain documents in evidence, but it 
does not appear whether it was either a 
case where there was no evidence in the 
lower Court or a case where the evidence 
was insufficient to satisfy the Appellate 
Court without further light being thrown 
on the question, 

In Verkatachella Pillai v. Ranga Pillai 
(10), Ayling and Sadasiva Aiyar, JJ., were 
of opinion that the expression or any 
other snbstantial cause” in Order XLI, rule 
27, gives power to the Appellate Court to 
admit fresh evidence on tbe- same grounds 
as would justify the Court of first 
instance in granting a review. This was 
a case where fresh evidence was discovered 
after filing the appealand was not known 
to the parties at the trial in the lower 
Court. 

If in cases where there has been no 
evidence in the lower Court the powers 
of the Appellate Court are to be restricted 
to the grounds specified in Order XLVII 
relating to review, it is dificult to see 
how the Appellate. Court can, without 
any proof of facts sufficient to bring it 
under Order XLVII, admit documents suo 
motu or call for evidence. 

Whatever doubts or difficulties may exist, 
where there is some evidence on record 
and further evidence is required by the 
Appellate Court in order to satisfy itself, 
I think that Appellate Court has no power 
to call for fresh evidence in cases where 
no evidence has been adduced in the lower 
Court in respect of any issue and where 
there is consequently no room for -any 
doubt. I would reverse the decree of, the 
Subordinate Judge and restore that of the 
District Munsif with costs in this as well 
as lu the lower Courts, 


9) 30 Ind. Cas. 402; 38 M. 414. 
10) 28 Ind. Qas, 694; 28 M. L. J. 334; 17 M. L.T. 
220, 
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Patties, J.— The sole question for deter- 
mination is, whether, when a party has 


` deliberately omitted to adduce evidence on an 


issue in the original Court, an Appellate 
Court is justified under the provisions of 
Order XLI, rule 27, in ordering the party 
to adduce his evidence. It cannot be said that 
such evidence is necessary to enable the Court 
to pronounce judgment, for when the 
burden of proof is on a party who fails 
to adduce evidence, it is perfectly clear 
that judgment should go against him, and 
such a ‘jndgment can be pronounced 
without further evidence. It has then to 
be seen whether the Subordinate Judge 
had any other substantial cause for calling 
for further evidence. There was no evidence 
on record to prove the necessity for which 
the alienation under Rixhibit IV was made, 
for the recital in the documept is in itself 
not evidence, when there is no other evidence 
to support it, [Brij Lal v. Mussummat 
Inda Kunwar (1)], and in this case we have 
only the evidence of an attesting witness 
who remembers nothing about the execution 
of the document. I have read my learned 
brother’s judgment and, therefore, I need 
not again discuss the several cases which 
have been very carefully reviewed by him 
for in these cases the several learned 
Judges are not in entire agreement as to 
the limits within which an Appellate Court 
is empowered to call for further evidence 
when there is already some evidence on 
record, but in interpreting the words ‘‘substan- 
tial cause” the facts of each case must 
be taken into account and an answer 
supplied accordingly subject to the principles 
governing the case. In this case, however, 
defendants Nos. 1 to 4 adduced no evidence 
in the original Court, and gave no explana- 
tion for the omission to do so and in appeal 
made no application for further evidence. 
There being no evidence on record on the 
question of necessity the Subordinate Judge 
could and should have given judgment 
against the party on whom lay the burden 
of proving necessity, and I have no doubt 
but that in these cireumstances the provisions 
of Order XLI, rule 27, did not justify him 
inordering further evidence to be recorded, 
I, therefore, concur in the order proposed. 


Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Seconp Crvin APPRAL No. 1359 or 1914. 
° February 10, 1916. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 
BAJRANGI LAL AND OrRgRS—DEFEND- 
ANTS—APPELLANTS 
VETSUS 


GHURA RAI-—PLAINTIFF—RESPONDENT. 

Sale-deed, suit to set aside—Sqle of occupancy and 
fized rate holding by one deed—Contract, validity of 
—Transfer, effect of — Contract for sale— Deed. of trans- 
fer— Plaintiff, if can set wp illegality of his own contract 
—Fraud, effect of—Contract Act ([X of 1872), ss. 23, 
24—Agra Tenancy Act (II of 1901), s. 20—Transfer of 
Property Act (IV of 1882), ss. 58, 54—Infants Relief 
Act of 1874, 87 § 38 Vic. Ch. 02, s. 1. 

A transferor is not entitled to a decree declaring 
the transfer of a fixed rate holding void because 
the deed purported to transfer an occupancy holding 
(not transferable by law) as well as a fixed rate 
holding unless he would have been entitled to a 
decree for possessien of the fixed rate holding if 
the transferee had obtained possession after the 
transfer. [p. 914, col. 2.] 

A contract for sale is one thing and a deed of 
transfer another and a transfer is not void merely 
because the contract is unenforceablo. [p. 914, col. 2; 
p. 915, col. 1.] 

A plaintiff should not be allowed to set up the 
illegality of his own contract as a ground for 
defeating a valid transfer on the principle of ex turpi 
causa non oritur acho, [p. 915, col. 1.] 

Where, therefore, the plaintiff sued to set. aside a 
sale-deed executed by him both of a fixed rate 
holding and an occupancy holding on the ground of 
the illegality of the contract: 

Held, that in the absence of fraud the plaintiff 
was not entitled to sot aside the transfer of the fixed 
rate holding. [p. 915, col. 2.] 

Semble.—An occupancy tenant who executes 
a transfer of his interest can, notwithstanding the 
transfer, recover the holding not because the contract 
is illegal, but because the interest is an interest 
which the transferor (by the express words of the 
Agra Tenancy Act) is not capable of passing. [p. 
915, col. 1.] 


Second appeal from the decision of the 
District Judge, Ghazipur, dated the 23rd 
of July 1914. : 


FACTS.—The plaintiff brought a suit for 
cancellation of a sale-deed of certain fixed 
rate holdings, on the allegation that the 
defendant had fraudulently obtained the 
sale-deed instead of a usufructuary mortgage 
and that the sale was void because it 
included certain occupaney holdings also. 
The defence was that no fraud had been 
practised and that the defendant was entitled 
to the fixed rate holdings and was willing to 
forego all the consideration which he had 
advanced for the occupancy holdings, which 
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had been sold through the mutual mistake of 
the parties. 


The Court of first instance deoreed the suit, 
holding that the sale-deed was void inasmuch 
as it included certain occupancy holdings. 
The lower Appellate Court confirmed the 
decree. 

The defendant appealed to 
Court. 

Dr. Tej Bahadur Sagru (with him Dr. 
Sundar Daland Messrs. Lakshmi Narayan and 
Kailash Nath Katju), for the Appellants.— 
The plaintiff is not entitled to any declara- 
tion. So far as the sale of the fixed rate hold- 
ing is concerned, there is nothing illegal in it. 
The illegal part of the contract can beseparat- 
ed from the legal one. Moreover the plaint» 
iff cannot succeed unless he is able to show 
that he is entitled to possession of the fixed 
rate holding. This he is clearly not entitled 
to say, inasmuch asthe transfer of a fixed 
rate holding is not forbidden by law. The 
plaintiff is clearly not entitled to set up the 
illegality of his own contract. 


Mr. Sital Prasad Ghosh, for the Respondent. 
—The contract being one which is 
forbidden by law, the plaintiff is entitled to 
the declaration he seeks. The considera- 
tion for the contract being indivisible, the 
whole contract is unenforceable. The parties 
to this agreement are in fact in pari delicto. 


JUDGMENT.—This appeal is connected 
with Second Appeals Nos. 1354 of 1914 and 
1511 of 1914. The suit out of which the 
appeals arise was brought by Ghura Rai 
against Lala Bajrangi Lal and Chatarpati 
Ojha. The plaintiff alleged that defendant 
No. 1 had fraudulently obtained from him 
a sale-deed on misrepresentation. He also 
alleged that the sale-deed was void because 
it included a transfer of part of an occupancy 
holding. As against defendant No. 2 he claim- 
ed to have a mortgage-deed set aside on the 
ground that it was mortgage of an occupancy 
holding which was void by law. He claimed 
accordingly that the sale-deed and the mort- 
gage-deed might be declared void. ew\ lierna- 
tive relief was claimed that if for any reason 
the two documents should be held to be 
genuine, then he should get Rs. 1,600, part 
of the consideration which was not paid. The 
present appeal is the appeal of the defendant 
No. 1. Second Appeal No. 1354 of 1914 is ar 
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appeal by the same defendant on the ques- 
tion of costs. The third appeal is that of 
defendant No. 2, who complains that the 
Court below has not decided whether or not 
he should get back the Rs 400 which he 
alleges he paid as consideration for the mort- 
gage. 

The Court of first instance has found many of 

the issues in favour of defendant No.1. In his 
‘ease that Court found that the sale-deed was 
duly executed for good consideration and that 
there was no fraud. It, however, declared the 
sale-deed void because it included a transfer 
of a portion of an occupancy holding. As 
against defendant No. 2 it held that the mort- 
gauge of an occupancy holding was bad in law 
and (apparently) that the Rs. 400 was not 
paid, | : 
The lower Appellate Court held that the 
.mortgage in favour of defendant No. 2 was 
void. [t also decided a question of costs, the 
correctness of whieh decision depends on the 
ultimate result in the case. [t also held that 
‘defendant No. 2 was not entitled to get back 
ihe Rs. 400 he alleged he paid. All other 
questions were left undecided. 


The Court of first instance decreed that the 
sale-deed, dated the 20th January 1914, execut- 
“ed in favour of Be jrangi Lal was void and the 
learned Judge u.pield this part of decree of 
the first Court, on the ground that the plaint- 
iff had in the same deed purported to sell 
.part of his oceupaney holding. The decision is 
- based: on the provisions of sections 23 and 24 
:of the Indian Contract Act. Section 23 pro- 
.vides that every agreement of which the ob- 
ject or consideration is unlawful is void. Sec- 
- tion, 24-provides that if any part of a single 
consideration for ong or more objects, or any 
- part of any one of several, considerations for a 
single object, is unlawful, the agreement is 
void. The contention is that under the pro- 
yisions of the Tenancy Act an occupancy 
tenant is prohibited from transferring his 
--oecupancy holding. It is said that because 
tthe sale-deed included the transfer of part of 
jan occupancy holding the contract was void 
. and, thegefore, the plaintiff was entitled to 
«the decree he sought. In considering the 
. force of the contention we must bear in mind 
` that we are not dealing with a case in which 
: the Court is asked to decree specific perform- 
: ance or even to enforce a contract. We must 
deal with the question without any regard 
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to the allegations of fraud or of non-payment 
of the consideration. We must assume that 
the plaintiff comes into Court admitting "that 
he duly executed the deed of transfer after 
receiving the consideration and contending 
that the mere fact that the deed purported to 
transfer an occupancy holding as well as a 
fixed rate holding entitles him to the declara- 
tion. We think it is clear that the plaintiff 
is not entitled to a decree declaring the trans- 
fer of the fixed rate holding void unless he 
would have been entitled to a decree for 
possession of the fixed rate holding if the 
transferee had obtained possession after the 
transfer. Let us suppose that after the 
transfer the transferee had entered into 
possession by receiving profits, collecting rents 
from the sub-tenants orin any other legal 
way aud the transferor had brought a suit 
for ejectment, Could such aesuit be success- 
ful? The plaintiff’s case would be: “I have 
received the money I bargained for. I execut- 
ed a deed of transfer sufficient in law to pass 
my interest in the fixed rate holding, but 
because I myself purported at the same time to 
transfer other property which I could not 
transfer, the transfer of the interest in the 
fixed rate holding is also invalid and I can get 
the holding back." lt may here not be out 
of place to refer to certain provisions of the 
Transfer of Property Act. By section 5 the 
expression “transfér of property” is dened as 
an act by which a living person conveys pro- 
perty in present or in future to one or more 
living persons or to himself and one or more 
living persons. The expression “to transfer 
property" means ‘to perform such an act". Sec- 
tion-8 is as follows: “Unless a different in- 
tention is expressed or necessarily implied, 
a transfer of property passes forthwith to 
the transferee all the interest which the 
transferor is then ‘capable of passing in the 
propertyandinthelegalineidentsthereof?, By 
section 54 "sale" is defined to be a transfer of 
ownership in exchange for a price paid or 
promised or part paid and part promised, By 
the same section it is enaeted that a contract 
for the sale of immoveable property is a con- 
tract that a sale of such property shall take 

lace on terms settled between the parties. 
‘lt does not of itself create any interest in or 
charge on such property”. It thus appears 
that a contract for sale is one thing and a 
deed of transfer another and it does not neces: 
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sarily follow that because the contract was 
unenforceable that the transfer “s void., In 
the case wa have supposed the. transferor 
. would have got all that he bargained for, and 
something. more and every parbof the con- 


sideration passing from the transferee to the. 


transferor for the transfer of the interest in 
the fixed rate holding was perfectly legal. It 
may.be urged that an occupancy tenant who 


executes a transfer of his interest can, not-, 
withstanding the transfer, recover the hold-, 


ing. This is so, but the reason is not because 
the contract was illegal, but because the in- 
terest, was an interest which the transferor 
(by the express words of the Tenancy Act) 
was not capable of passing (see section 8 of 


the Transfer of Property Act and section 21 


of the Tenancy Act.) In the case of the in- 
terest in the fixed rate holding the transferor 
was capable of passing the interest and the 
effect of the deed of transfer was to vest the 
interest in the transferee. Suppose that in 
pursuance of, a contract for the sale of an 
interest in a fixed rate holding and of the 
interest in an occupancy holding fora lump 
sum of Rs. 1,000 the contract was completed 
by two separate deeds, one being a transfer 
of the interest in the fixed rate holding and 
the other a deed purporting to transfer the 
other interest. The contract would have 
been exactly the same, carried out and com- 

pleted by two deeds instead of one. Could 
the transferor succeed in asuit in which he 
asked to have the deed of transfer of the fixed 
rate interest declared void and delivered up 
to be cancelled? . It seems contrary to justice 
that the plaintiff should be-allowed to set up 
the illegality of his.own contract as'& ground 
for defeating a .valid transfer. It Seems a 
violation of the. well- known maxim "ev turpi 
causa mon oritur actio? 


By section 1 of the Infants Relief Act, 1874, 
all contracts, whether by speciality or by 
simple contract, henceforth entered into for 
the re-payment of money lent or to be lent or 
for goods supplied or to be supplied (other 
than contracts for necessaries)and all accounts 
started with infants shall be absolutely void. 
In the case of Valentini v. Canali 11) the 
plaintiff, an infant, agreed with the defend- 
ant to become tenant of a house and to 


(1) 24.Q. B.D. 166; 59 L. J. Q. 3.74; 61 L. T. 731; 
38 W. R. 831; 64 J. P. 295, 
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pay a certain sum for the furniture, The 
plaintiff paid part of the sum in cash and 
gave a promissory note for the balance. The 
contract was set aside and the .. promissory 
note was ordered to be cancelled, but it was 
held that the plaintiff could not recover 
back the money he had paid after he had 
enjoyed the use of the furniture. In Kearley 
v. Thomson (2), it was held that where 
money was paid under an illegal contract 
which had been partially carried into effect 


the money could not be recovered. Fry, L. J., 


quotes the words of the Lord Chief Justice in 
Collins v. Blantern (3): “Whoever is a party 
to an unlawful contract, if he hath once paid 
the money stipulated to be paid in pursnance 
thereof, he shall not have the help ofa 
Court to fetsh it back again, you slfall not 
have a right of action when you come into a 
Court of Justice in this unzlean manner to 
recover it back." 

There is the maxim "In pari delicto potior est 
conditio  possidentis. In Broom’s Legal 
Maxims the learned author says: "Upon 
the whole, then, it seems that the true 
test for determining whether or not the 
objection that the plaintiff and defendant 
were in pari delicto can be sustained is 
by considering whether the plaintiff can 
make out his case otherwise than through 
the medium and by aid of the illegal 
transaction to which he himself was a 
party". In the present case on the 
assumption that there was no frand it is 


only by proving and relying. on the 
illegality of his own contract that the 
plaintiff can hope to succeed. In our 


opinion, in the absence of fraud the plaintiff 
was not entitled to set aside the transfer 
of the fixed rate holding: and the view 
taken by the learned Judge was not 
correct. | : 


We have mentioned that the Court 
below has held that defendant No. 2 was 
not entitled to get back the Rs. 400 he. 


alleged he paid. The Court has not decided 
the question whether defendant No. 2 paid 
this sum. Nor has it decided thewestion 
whether defendant No. 2 got possession of 
the occupancy holding mortgaged to him 
or whether the mortgage was obtained 

(2) 24 Q. B. D. 742; 59L. J. Q. B. 288; 63 L. T. 
150; 38 W. R. 614; 54 J. P. 804. 

"(3) (1765) 2 Wils. K. B. 341; 1 Sm. L. C. Tth Ed. 
369; 95 E. R. 847. 
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"by fraud. We may mention that if defend- 
ant: No. 2 got possession the plaintiff 


should have sued for possession and not 
merely for a declaration. In our opinion 
the case must be remanded. 

We allow the appeal, set aside the 
decree of the lower Appellate Court and 
remand the case to that Court with 
directions to re-admit the appeal upon its 
original number on the file and proceed to hear 
and determine the same according to law. 
Costs here and heretofore will be costs in the 
same cause. Costs in this Court will include 
fees on the higher scale. This remand is 
under Order XLI, rule 23, ` 

' Appeal allowed; Case remanded. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 
Revenue Petition No. 44 or 1913-14 or 
ALLAHABAD District, 
August 4, 1915. 
Present:—Mr, Holms, S. M. 
RAHMAT—Davenpant—Avrertanr 
versus 
B. SIDH NARAIN SINGH AND otarrs— 


PLAINTI¥FS— RESPONDENTS, i 

Agra Tenancy Act (II of 1901), s. 22—Minor's 
tenancy—Guardian—Co-sharer in cultivation. 

A guardian of a minor tenant, who looks after 
the minor’s cultivation, can be deomed to be 
sharing in the cultivation of the holding within 
the meaning of section 22 of the Tenancy Act. 


Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 17tk 
June 1914, reversing that of the Assistant 
Collector, Allahabad District, in a case of 
ejectment. 

FACTS appear from the following 
extract from the judgment of the Com- 
missioner:— For the appellant it is urged 
that she was a minor atthe time of her 
death awd that respondent Rahmat could not, 
therefore, co-share in cultivation with her. The 
Board's order on Petition No. 10 of 1908. 09, 
Sobha Ram v. Chandra Jugul Kishore, is clear 
on this point Rahmat, the- respondent, 
was a cousin of her- father. It is in evidence 
that he //ves—his house is—10 or 19' miles 
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away from where Musammat Hafizan lived. 
His mother, ib appears; lived: with Hafizan.... 
issus I am satisfied myself that she was still a 
minor, a mere child, perhaps 9 or 10 years 
old when she died and I cannot see how 
Rahmat can be held even to have really co- 
shared in cultivation with her. The fact that 
he had a separate holding-and home of his 
own ten miles away makes co-sharing in 
cultivation very improbable. He probably did 
help in settling the fields with others on her 
behalf, but it is most improbable that he 
even actually did any cultivation himself.” 

' JUDGMENT.—The respondent does not 
produce the Board's decision of Petition No. 
10 of 1908-09 mentioned by the Commissioner, 
and I am not prepared to hold that a guardian 
of a minor who looks after the minor’s culti- 
vation cannot be deemed to be sharing in the 
cultivation of the holding wifhin the meaning 
of section 22. Indeed the Board recently 
held to the contrary. 

` Apart from this the Commissioner has held 
that the appellant did not share in the 


cultivation. This is then an appeal on the 
facts and does not lie. Dismissed. with 
costs. i 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Crvrt Appran No. 2603 or 1914. 
February 14, 1916. 

Present: —Mr. Justice Shah Din. 
Musammat MALAN AND ANOTHER— DEFEND- 
ANTS—APPELLANTS 
versus 
Musammat JIW AN-——PrAINTIFF— 


RESPONDENT. 

Hindu Law—Mitakshara—Alienation by mother 
of last male-holder— Half-sister, if can object. 

According to the Mitakshara School of Hindu Law 
only females expressly named in the text can 
inherit. The half-sister of a deceased Hindu being. 
not so named is not entitled to succeed to his estate. 
Therefore, she is not competent to question an 
alienation made by his mother, the sole surviving 
heir. [p. 937, col. 2.] 

Gauri Sahai v. Rukko, 3-A. 45; Jagat Narain v. 
Sheo Das, 6 A. 811; A. W. N. (1883) 51; Jagan Nath 
v. Champa, 28 A. 307; A, W. N. (1906) 13; 8 A. L. J. 
87; Hangat Ram v. Devi Chand, 20 P.:R. 1906; 69 P. L. 
R.1906, referred tō, 
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Second appeal from the decree of the 
District Judge, Sialkot, dated the 20th 
August 1914, affirming that of the Munsif, 
First Class, Sialkot, dated the 10th July 
1914, decreeing the claim. 


Mr. Morton and Pandit Jawala Parshad, for 
the Appellants. : 
Mr. Fazl-¢-Hussain, for the Respondent. 


JUDGMENT.—The following pedigree- 
table is material for the purposes-of this 
appeal :— 


First wifo Second wife 
Musammat = Bhagwan Das = Musanmat 
Atma Devi alias Bhana. Malan, 


defendant No. 1 


Puran Chand, 
dicd 13 or 14 years ago. 


. "Musammal 
Jiwan, 
` plaintiff. 


Puran Chard, who was the 
owner of the land in dispute, died some 
18 or l4 years before suit; and ‘his estate 
devolved upon his.mother, Musammat Malan. 
On the 7th of July 1918 Musammat 
Malan made a gift of 19 kanals 8 marlas 
in dispute in favour of the temple of Swami 
Radhenath in Kila Soba Singh, of which 
Musammat Radhi is the manager. On the 
14th of February 1914 Musammat Jiwan, 
half-sister of Puran Chand deceased, insti- 
tuted the present suit against Musammat 
Malan and Musammat Radhi for a declara- 
tion that the gift above referred to was 
invalid and shall not affect the reversionary 
rights of the plaintiff. On behalf of the 
defendants it was pleaded that Musammat 


Jiwan was not the daughter of Bhagwan ` 


Das alias Bhana and, therefore, not the 
half-sister of Puran Chand deceased; that 
even if she was proved to be the half- 
sister of Puran Chand, ske was not an 
heiress to his property after the death of 
Musammat Malan; and that, in any case, 
the gift in question was binding on her 
and she was not entitled to contest it. 


Both the Courts ‘below ‘have concurred 
in holding that Musammat Jiwan is the 
‘half-sister of Puran Chand; thataccording to 
the Mitakshara School of Hindu Law, which 
admittedly governs the parties, she would 
succeed as an heir, after the death of 
Musammat Malan, ‘to the estate of her half- 
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brother, Paran Chand; and that as such. heir 
she had a right to contest the gift made 
by Musammat Malan in favour of the temple. 
Upon these findings the plaintiff's claim has 
been decreed by the lower Courts. 


The defendants have preferred a second 
appeal to this Court, and the sole question 
argued before me by their learned Counsel 
is that Musammat Jiwan being half-sister 
of Puran Chand deceased is not an heir, 
according to the Mitakshara School of 
Hindu Law, to the estate left by him, and 
that she is not; therefore, entitled to contest 
the gift of part, of Puran  Chand's land 
which was made by Musammat .Malan in 
favour of the.templeon the 7th July 1913. 
The question has been argued at some length 
before me by ‘the learned Counsel on both 
sides, and I have consulted the authorities 
bearing upon it. It is unnecessary for me 
to discuss the matter at any length, as 
the result of. my examination of the 
authorities is that under ihe Mitakshara 
School of Hindu Law, by which admittedly 
the parties in this case are governed, the 
plaintiff, Musammat Jiwan, who is half- 
sister of the last male owner Puran Chand, 
is not an heir to his estate after the death 
of the deceased's mother, Musammat Malan. 
There is a decided weight of authority in 
favour of the view that, according to the 
Law of Mitakshara, none but females ex- 
pressly named in the text can inherit; and 
since the half-sister of a deceased Hindu 
is not so named, it follows that she is 
not entitled to succeed to his estate. 
The authorities in support of this view 
are Gauri Sahat v. Rukko (1), Javat 
Narian v. Sheo Das (2), Jagan Nath v. 
Champa (3), Mangat Ram v. Deri Chand 
(4), Mayne’s Hindu Law, 8th Edition, pages 
741 to 743 and. 751 to 753; Mulla’s Hindu 
Law, 2nd Edition, page 50; and Trevelyan’s 
Hindu Law, 1912, pages 350 and 377. The 
question of the right of a Hindu female 
governed by the Mitakshara system of Hindu 
Law to inherit to the male owner was also 
considered in a very recent case, Civil 


(1) 8 A. 45. 

(2) 5 A. 811 (F. B.) A. W. N. (1883) 51. 

(3) 28 A. 207; A. W. N. (1926) 13; 3 A. L. J. 87. 
(4) 20 P. R. 198; 69 P. L. R. 1906, 
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Appeal No. 1598 of 1913, in this Court, 
and the decision given was in accordance 
with the view propounded by the above 
&uthorities. 

, I may note here that admittedly Puran 
Chand has left no male heirs, and that 
his mother Musammat Malan ig in posses- 

. Sion of his estate as the sole surviving 
heir under Hindu Law. The Counsel for 
the plaintiff kas argued that in the absence 
of other heirs his client is entitled to suc- 
ceed to Puran Chand’s estate upon the 
death of Musammat Malan; but the Hindu 
Law according to the Mitakshara School 
affords no justification | for this view. 
The fact that, upon the view: taken 

. by me, on the death of Musammat Malan 
the undisposed of residue of Puran Chand’s 
estate in. her possession would go to the 
Crown by escheat, affords no ground for- 
holding that the plaintiff is an heir under 
Hindu Law to Puran Chand’s estate. But, 
even assuming for the sake of argument 
“that the plaintiff should be held entitled 
to succeed to Puran Chand’s estate : asa 
relation of the half blood, since she is 
not an heir expressly named in the text of 
Mitakshara it follows that she has no right 
to control Musammat Malan’s power of 
disposition as regards the estate in posses- 
sion of the latter as an heir under Hindu 
Law. 

For the foregoing reasons, „I accept this 
appeal and setting aside the decree of the 
lower Appellate Court dismiss the plaint- 
iffs suit with costs throughout. 


Appeal accepted, ` 


BOMBAY HIGH COURT. 
“ORIGINAL Crvit Surr No. 875 or 1915. 
September 20, 1915. - 
Present;—Mr. Justice Macleod. 
SEWARAM GOKALDAS AND OTHERS-— 


a PLAINTIFFS 
Versus 
BAJRANGDAT HARDWAR POTDAR— 
DEFENDANT. K 


Cause of action—Hundi executed for balance of 
account due in respect of transactions effected else- 
whare—Transactions no part of cause of action— 
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Jurisdiction—Letters Patent 
when given and when refused. . 
A hundi was executed at Bassam. The consider- 
ation for it as the balance of account due in 
respect of ‘transactions effected in Bombay. The 
hundi was not made payable at Bombay. In a suit 

on the hundi: - , . - d 

Held, that the Courts at Bombay, had no jurisdic- 
tion and that it was not necessary to prove the 
transactions out of which the claim arose. as. the 
claim on those transactions was satisfied by the 
passing of the hundi, and thus the transactions did 
not form a part of the cause of action in the case. 
[p. 919, col. 1.] : 

Under clause 12 of the Letters Patent, in suits on 
hundis, leave will be given when the money is payable 
in Bombay and when it is not payablé in Bombay, 
leave will be refused. [p. 919, col. 1.] - 

Mr. Strangman, for tbe Plaintiffs. 

Mr. Desai, for the Defendant. 


JUDGMENT.— The plaintiffs, carrying on 
business in Bombay, had dealings with the ~- 
defendant, who is said to carry on business at 


(Bom.), cl. 19— Leave, 


-Bassum in Akola under the style of Chatandas- 


Shankardas. The plaintiffs say that the 
account was settled in 1912 between tlie 
parties. The defendant, after paying a 
certain’ amount in cash, passed two hundis 
for Rs. 900 and Rs. 1,000, respectively, 
drawn on his own firm by the defendant 
payable in Bombay 181 and 361 days.after 
sight, respectively. As those undis were 
not met when they fell due, the plaintiffs 
brought this suit for the recovery of the 
amount. 


Paragraph 5 of the plaint states thatthe 
defendant resides at Bassum; that the 
hundis were passed at Bassum but the 
consideration of the humdis was the balance 
of the account due by the defendant to 
the plaintiffs in respect of transactions 
effected in Bombay and the moneys were 
payable to the plaintiffs in Bombay and 
a material part of the cause of action 
arose in Bombay. ` : 

Leave was obtained under clause 19 of 
the Letters Patent to flle. the suit in 
Bombay. . 
' The question has now arisen whether - 
any part of the cause: of- action has arisen 
within the local limits: It must-be admitted, 
on an inspection of, the hundis, - that the 
statement in the plaint that the hundds 
But 
it is contended that the consideration for 
the hundis was the balance of account due 
by the defendant to the plaintiffs in respect 
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of transactions effected in Bombay. 
question is whether that was a 
the cause of action. 
does not seem to have arisen before; but 
if the whole cause of action consists of 


those facts which it is necessary for the ' 


: C. V. C. T. CHIDAMBARAM CHETTY— 


plaintiffs to prove in order to succeed in 
getting a decree, then it was not necessary 
to prove the transactions out of which 


the present claim arose, as the claim on 


those transactions was satisfied by the 
passing of the hundis ‘and under the 
. Negotiable Instruments Act the consideration 
for the Aundis must be presumed, so the 
plaintiffs are entitled to a decree merely 
‘on production of the Aundis unless 
defendant can show that there  was' no 
' consideration. In : giving leave under 
' clause 19 of the Letters Patent in suits 
„on promissory notes,’ or hundis, I have 
always given deave when the money was 
payable: in Bombay, and refused leave 
when the ' money was payable out of 
Bombay; and, in my opinion, if there are 
transactions in Bombay, which result in a 
credit in favour of the Bombay merchant 
against an upcountry merchant, and if 
the Bombay merchant goes to settle ‘his 
account up country and accepts a promissory 
note or hundi in satisfaction of his account, 
then if he wants to sue on that note in Bombay 
he must take the precaution to see that 
| “the ‘note is made payablein Bombay. 


` Unfortunately, the plaintiffs, when they: 


„applied for leave,‘ made a misstatement 
in the plaint upon which I relied . in 
granting the leave. If I had been aware 
that the facts’ stated in the plaiut were 
incorrect, I should have refused the leave. 
. Therefore, I must hold .now that the 
`` Court has no jurisdiction. The plaint 
. should be returned to the plaintiffs - for 
` presentation in the proper Court. 
The plaintiffs to pay the 
costs. 


defendant’s 


Plaine returned. 
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MADRAS HiGH COURT. 
Suconp Crvin APPEALS Nos. 2057 ro 2066 
or 1912. 

August 2, 1914. 

Present; —Mr. Justice Seshagiri Aiyar and 
"Mr. Justice Kumaraswami Sastri. 


PLAINTIFF'S ASSIGNEE—-APPELLANT 
versus 
AYYAVU alias MUTHUKARUPPAN 
THEVAN AND OTHERS— 


DEFENDANTS | RESPONDENTS. 
Landlord and tenant—Madras Rent Recovery Act 


` (YIII of 1865)—Kanganam or kulavettu, nature of— 


Tenant, liability of. 

A tenant is not bound to pay anything for 
kanganam or kulavettu in reference to samudayan 
lands inasmuch as they are in the nature of voluntary 
payments. [p. 922, col. 1.] 

Second appeals against the decrge of the 
District Court of Ramnad, in A. S. 
No. 628 of 1910 and No. 3L of 1911, No. 622 ` 
of 1910 and No. 26 of 1911, No. 624 of 1910 
and No. 27 of 1911, No.625 of 1910 and No. 28 


-of 1911, No. 626 of 1910 and No. 29 of 1911, 


No. 627 of 1910 and No. 30 of 1911, No. 629 
of 1910 and No. 32 of 1911, No. 630 of 1910 
and No. 33 of 1911, No. 632 of 1910 and 
No. 84 of 1911, No. 634 of 1910 and No. 35 
of 1911, preferred against the decrees of the 
Court of the Spesial Deputy Collector of 
Ramnad, in S. S. Nos. 697, 673, 689, 
691, 693, 696, 699, 703, 712 and 714 of 1909, 
respectively. 

FACTS appear from the following 
order of the lower Appellate Court: — 

"These are appeals and  counter-appeals 
in a batch of suitsin which the, land- 
holders sued certain ryots of lands in, Kila- 
rangian village for arrears of rent claimed 
to be due for Faslzs 1315, 1316 and 1317. 

2. The principal issue in the case was 
whether the landlords were entitled to 
treat-the suit lands as wet lands and claim 
waram. I consider that the lower Court 
was wrong in its finding on this point. 
There is no doubt that the ryots have 
held these lands at a money rent for 
along time and there is absolutely no 
reliable evidence to prove that they have 
ever cultivated them with wet™crops or 
paid sayasart waram. The lower Court 
has discussed at considerable length the 
question whether the lands were fysal nunjas 
and has apparently accepted the arguments 
on which a similar point was decided® in 
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regard to some other lands in the village in 
a suit in the Civil Court. There are no 
old accounts to settle this question and 
Exhibits A and C series appear to be entirely 
inconclusive; nor is Exhibit M of any value 
in my opinion. On the other hand it is 
virtually admitted that the lands have always, 
so far as any certain information goes, been 
held as dry. I consider, therefore, that the 
Jand-holders have failed to establish their 
right to charge a wet rate now, whether 
or not he has repaired the tank and 
made a supply of water available. Reference 
is made to Lakshmanan Chetti w. Kolan- 
daivelu Kudumban (1) but the circum- 
stances of the case there dealt with were 
not parallel. There is in the case no 
satisfactory evidence that the lands were 
ever cultivated as wet or that the charge 
of a dry rate in money was ever made 
as a concession. Both these points are 
essential if the specific provisions of 
section ll of the Rent Recovery Act 
are to be superseded. In the present case 
‘it is not impossible that the lands in 
question once lay in a wet ayacut, but the 
only certain fact is that they have been 
held as dry and paid a money rent as 
such for an indefinite time. If the land- 
lords now wish to charge a wet rate it 
is open to them to bring a suit under 
section 30 (2) cf the Madras Estates Land 
Act. 


3. I find accordingly that for the faslis 
jn question the plaintiffs are only entitled 
to money rent as collected in previous 
years. The exact amount of this must be 
ascertained by the Divisional Officer. These 
suits will accordingly be remanded for a 
fresh finding on the llth issue in the 
light of the above remarks. The plea of 
the ryots that only a money rent was due 
should not have been accepted without a 
deposit of the amount admitted as required 
by section 195. They are now directed 
to file a statement showing the amount 
of rent which they admit tobe due on the 
lands and to deposit that amcunt in the 
Court of the Sub-Divisional Officer within 
20 days. Parties will bear their own 
costs in these appeals so far. The findings 
should be submitted within six weeks.” 


(1) 6 M. 811. 
LJ 
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In pursuance of the above .order, the 
Divisional Officer of Ramnad submitted the 
following findings: 

“The only points taken with regard to 
ihe ràte of rent were whether the correct 
charge was 3i panams per kurukkam or sara- 
sari. The District Judge having ruled that 
sarasari is not leviable, the only remaining 
alternative is the rate of 3i panams per 
kwrukkam. The finding on the llth issue 
will accordingly be altered calculating rent 
at the rate of 3i panams per kurukkam. 
The claim for Fasli 1315 is time-barred 
and is disallowed accordingly.” 

These appeals coming on for final 
hearing before the District Judge, the Court 
delivered the following judgment:— 


“Appeals from rent suits Appeal Suits 
Nos. 622 to 634 of 1910 are appeals 
by ihe land-holder. Appeal Suits 
Nos. 26 to 35 of 1911 are eross-appeals by 
the tenants. There are no cross-appeals cor- 
responding toAppeal Suits Nos. 623, 631 and 
633. Appeal Suits Nos. 631 and 633 of 
1910 were withdrawn by the 
Vakil during the arguments. 


2. The appeals came up before Mr. 
Evans who decided that money rent alone 
was payable and directed the lower 
Court to ascertain the exact amount of 
such rent. The lower Court has returned 
a finding to which the Jand-holder has 
put in an objection memo. 


3. The lst point argued before me 
was as to whether I should go behind 
my predecessor’s finding and hear the appeal 
on the merits or whether I was entitled 
to proceed with the appeals from the 
point at which my predecessor left them. 
I held on the authority of Wise v. 
Ishan Chander Banerjee (2) and Svucrendro 
Pershad Dobey v. Nundun Misser (8) that 
I was entitled to assume the correctness of 
my predecessor’s order. The ruling reported 
as Jammalamadaka Subba Lakshmanuma v. 
Jammala Venkatarayadu (4) lays down the 
same principle in respect of final remands. 


appellant’s 
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In Lachman Prasad v. Jamna Prasad (5) 
the opinion disregarded was apparently 
passed without hearing arguments. There 
is. nothing to show that the learned Judge 
who sent down some issues for findings in 
Mubarak Husain v. Bihari (0) himself 
passed any decision on any of the matters 
under appeal. 


4. The lower Court has sent up a finding 
that 3} panams per kurukkam is the proper 
rate of rent. It is objected on behalf of 
the land holder that this is indefinite as 
it is hiscase that there are 3j kurukkams 
to the che? whereas the tenants put forward 
the contention that there are 4 kurukkams 
to the chei. On behalf of the tenants it is 
pointed out that their contention would 
give the land-holder more and not less 
rent per che: and that the tenants have 
no objection to the rate being expressed 


in cheis at 13 fanams per cher to avoid 
ambiguity. The rent will be accordingly 
expressed and calculated in cheis at 4 


kurukkams to the chez. 


5. The evidence let in by the land-holder 
in the lower Court was to the effect that 


13 panams per chet-were paid for cotton 
and that all other crops used to pay 
waram, The evidence for the defendants 


was that 13 panams per chet were payable 
for all dry crops. The Jand-holder also wished 
to put in the evidence of two men, who he 
says are dead and of whom one stated 
in the Munsif’s Court of Manamadura that 
a higher money rent was paid for chillies. 
I have refused to admit this evidence as there 
is before me no proof of the death of the 
deponents. I may further add that I would 
not consider the evidence of the one dead 
man who speaks to higher rate as of 
greater value than the defendants’ evidence 
in the matter. The evidence of living 
witnesses could easily have been secured 
by the land-holder if what was stated was 
true. I, therefore, find 186 panams per cher 
to bethe correct rate. : 


:6. Ib is objected before me that it has 
not been decided what the proper rate 
for paddy is. The tenants’ Vakil admits 


. W. N. (1887) 295. 


(5) 10 A. 162; A. ( 
| W. N. (1894) 97. 


(6) 16 A. 806; A 
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before me that the money rate found is not the : 
correct rate for paddy. The defendants’ 2nd 
witness and the plaintiffs own witnesses, 
however, stated that no paddy was raised on 
the suit lands. + 

In these circumstances it appears to ‘be 
unnecessary to come to a finding as to 


. the correct rate for paddy. 


7. The land-holder also wishes to collect 
various minor dues such as kanganem in 
grain. These dues appear to be incidents of 
waram tenure and I do not think it neces- 
sary for me to decide whether they are 
payable. My predecessor has already 
come to afinding that the land-holder is 
entitled to money rent only and I cannot 
add odds and ends in grain to such 
rent. 

8 The next point argued before me ig 


‘as to whether the suit is barred as regards 


that rent for Fasli 1815. The question is 
whether rent was due at the harvest or 
at the end of the fasli. It is for the land- 
holder, to prove that he is in time, and 
he has proved no custom or contract that 
rent should be paid at the end of the 
fasli. I, therefore, find that the rent for 
Fasli 1315 is barred. 


9. Appeal Suits Nos. 681, 633 and 623 
of 1910 are dismissed with costs. The.decrees 
in the other suits will be amended in 
accordance with this jüdgment. The plaint- 
iffs will bear the défendants' costs in both 
Courts and for both sets of appeals." 


Messrs. T. Rangachariar and K. V. 
Krishnaswani Iyer, for the Appellant.” 
Mr. B. Sitarama Rau, for the Respondents. 


JUDGMENT.—In these second appeals 
the District Judge is apparently of opinion 
that Issue ll covers all the lands in dispute. 
The defendants in the various suits have not 
denied the correctness of the account 
annexed to the plaint except with reference 
to the samudayam lands. For the purpose 
of this appeal we must take it that the 
dispute between tke parties is confined to the 
samudayam karisa! lands on which dry crops 


were raised. - 


` Mr, T. Rangachariar argues that as it has 
been found by the Sub-Collector that the 
samudayam lands were included in the 
wet ayacut and as the said finding has not 
been upset in appeal, it follows that when 


o 


: for kanganam or 


the. order 


596; 14 C. W. N. 938; 20 M. L. J. 596; 8 M. L. 
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the landlord repairs the tank and makes 
it possible for the tenants to cultivate 
nanjah crops, wet assessment is payable. 
The decision .in Lakshmanan Chet v. 
Kolandaivelu Kudumban (1) which he relies 
upon is no authority for this contention. 
In that case it was found that an original 
wet assessment was payable which was 
given up owing to the tanks not being 
repaired. The learned Judge held that the 
landlord was entitled to go back to the wet 
rate after the repair. There is nothing in 
the case before us to revert to. The entire 
evidence shows that for a long time a 
definite and uniform rate of money payment 
was made regarding chillies and cotton. 
Therefore, the principle in Venkatagopal v- 
Rangappa (8) applies, and the Court below 


was justified in presuming animplied contract. ` 


The decision in Purthasarathi Appa Row v. 
Chevandra Venkata Narasayya (9) has no 
bearing. In that case there was no uni- 
form rate of payment. 

We agree with the District Judge that 
the tenants are not bound to pay anything 
kulavettu. in reference 
io samudayam lands. They are in the 
nature of voluntary payments. Mr. T. Ranga. 
chariar says that Second Appeal No. 2062 of 
1912 has been settled and does not press 
it. It is dismissed with costs. 

We dismiss the other second appeals 
with costs subject to the modifications that 
the parties will-bear their own costs up to 
of remand. (Vide Mr. Evan’s 
order in paragraph 8 of the order.of remand.) 

i : Appeals dismissed. 


(8) 7 M. 365. 
(9) 6 Ind. Cas, 988; 33 M. 177 (P. C.); 22 M. L. J. 
T. 141; 
12 Bom. L. R. 648; 12 O. L. J. 233, (1910) M. W. N. 
466; 37 I. A. 110. ; 


[1916 


CALCUTTA HIGH. COURT. 
APPEAL FROM APPELLATE Decree No. 2359 
? or 19.3. 
February 10, 1916. 
Present: ~ Justice Sir Herbert Holmwood, KT., 
E and Mr. Justice Imam 
Tus HON'BiE Maharaja RA 4 AJIT SINHA 
— DEFENDANT—APPELLANT 
versus 
SAJJAD AHMAD CHOWDHARY AND 


ANOTHER—PLAINTIFFS— RESPONDENTS. 

Res judicata—Land Acquisition Act (I of 1594), ss. 
18, 31 { -—Reference—Party to reference, not pressing 
his claim to compensation before Special Judge, if 
debarred, from claiming it in cic il suit. 


A person, who having been made a party to a 
reference under the Land Acquisition Act had the 
opportunity and duty of litigating his claim before 
the Spevial Land Acquisition Judge but did not then 
press his claim to any part of the compensation, is 
not entitled to come again to the Civil Court and 
re-open the question. [p. 924, col 2.] 


Bhandi Singh v. Ramadhin Roy, 10 C W. N. 991; 
2 C. L. J. 359, explained and followed. 


Appeal against the decree of the District 
Judge, Berhampore, dated the 26th April 
19 3, confirming that of the Sab- 
ordinate Judge, Berhampore, dated the 30th 
March 1912. 


FACTS will appear from the following 
extracts from the judgment of the District 
Judge:— 


“Plaintiffs-respondents claim to be patnzdars 
of land that was acquired by the provisions of 
Act Lof 1894. There was a reference on the 
subject of apportionment of the compensa- 
tion money. Plaintiff No. 1 was named in the 
letter of reference, but at the hearing in 
this Court, his Pleader withdrew his claim 
on the ground that the plaintiff No. 1 had no 
locus standi in the proceedings. The result 
was that the compensation money was 
distributed between two zemindars in whose 
zemindaris the acquired land was found to 
fall. Plaintiffs in this suit sought to recover 
from one of these zemzndars the sum of 
money that represented the compensation for 
the patni interest. The suit has been. decreed 
and the defendant appeals.” 


The principal questions raised in the appeal 
were whether the withdrawal by plaintiff's 
Pleader of his claim in the reference amounted 
to a waiver, and whether recovery of the sum 
claimed by the plaintiff was barred by: the 


Vol. XXXII} 
RANAJIT SINHA V, SAJJAD AHMAL. 


principle of res judicata. In deciding these 
questions the District Judge observed as 
follows :—‘“It would  appeaf from the 
Collector’s proceedings, Exhibit 5, that for 
the land with which we are here con- 


cerned, he awarded Rs. 3,1 0-11-9 jointly : 


-to Raja Jogendra Narain Roy-as proprietor 
and to the present respondent as painidar, 
and that’ this sum was placed in civil 
deposit. In respect to this sum, he made 
a reference under section 18 of the Act. 
. Init hestated that the land in question was 
„situate near the boundaries of Estates Touzi 
No. 1152 of Birbhum and Touzi No 2721 
of Murshidabad, belonging respectively to 


Raja Ranajit Sinha (the present appellant) ~ 


and Raja Jogendra Narain Roy of Lalgola. 
.Each claimed it.as lying in his estate. 

0 * * * * 

“It seems to me that all that was referred 
was the question between the two rival 
proprietors. No one appears to have raised 
the question of the apportionment of the sum 
awarded between the proprietor and the 
patnidar, and. this question was not the 
subject of the reference under section 18. 
„The present respondent, therefore, who was 
not interested in the question referred was 
-no party to the proceedings in this Court, 
and the action of his Vakil, who realised 
that his client had no locus stand in: this 
Court, in withdrawing his claim did not, 
in my opinion, amount to a waiver. The 
proceedings under Act I of 1894 came to 
an end without the relative rights of the 
patnidar and proprietors ever having been 
raised or decided. Thatbeingso, the respondent 
is, in my opinion, entitled to the advantage of 
the third proviso of section 31 of the Act.” 
The learned Judge then discussed the cases 
.of Raja Nilmoni Singh Deo Bahadur v. 
‘Ram Bandhu Rat (1); Chowakaran Makki 
Vv. Vayyaprath Kunhi Kutti AU 
Bhandi Singh v. Ramadhin Roy (8), and 
confirmed the decree of the lower Court with 
a slight modification in favour of one of the 
plaintiffs. 


Babu Satish Chandra Ghosh (with him 
Babus Basanta Kumar Bose and Priya Sankar 
Mozumdar), for the Appellant, contended 


(1) 7 0. 888; 10 C. L. R. 898; 8 I. A. 90; 4 Shome 
L. R. 263; 4 Sar. P. C. J. 284; 6 Ind. Jur. 388. 

(2) 29 M. 173. 

(8) 10 0. W. N. 901; 2 C, L, J. 359, 
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that as the plaintiff did not prèss his claim: 
in the reference, his claim was barred by 
res judicata and the doctrine of waiver. 
He referred to Bhandi Singh v, Ramadhin 
Roy (3). - 
Babu Dwarkaiiath Chakravarty (with him 
Babu Upendra Narayan Bagchi), for the 
Respondents.—The case reported as Bhandi,, 
Singh v. Ramadhin Roy (3) is not at all ap- 
plicable. There the party making thereference. 
did not appear atthe time when the reference 
was taken up for hearing and it’ was held 
that a civil suit by such a party was not 


. maintainable. i 


Moreover, in this case the reference was 
obtained by the respondent Maharaja and 
it was a reference under section 18 of the 
Land Acquisition Act and the, question 
referred did not relate to the apportionment 
of the amount of compensation | money 
awarded by the Collector as between the 
appellant and the respondent, nor ‘was there 
any objection with regard to the amount 
of compensation awarded. The  plaintiff-. 


‘respondent’ was a patnidar under both the 


present respondent and the Raja of Lalgola 
in respect of two different fouzís. Thè Land 
Acquisition Collector decided that the whole 
of the land acquired fell within the zemindait 
of the Raja of Lalgola. Against this the 
present appellant chtained the reference. 
The present respondent did not appear 
before the Land Acquisition Deputy Col- 
lector and was not a proper party to the 
reference. From the order of reference 
it will be found that the only objection was 
that the land is included in the zemindari 
of Raja Ranajit Sinha Bahadur and that the 
award should have been made in his favour. 
The respondent was not at’ all concerned 
as to whose zemindard the land be found to 
belong, as becould claim the amount he ig 
legally entitled to from the zemdndar. 

The respondent cad maintain this suit 
under section 31, clause 2. 


JUDGMENT.—This appeal arises out of 
a claim made by the plaintiffs as patnidars 
of land under the provisions of Acted of 1894 
to the compensation money ‘which has been 
taken away by the appellant, Maharaja 
Ranajit Sinha. Both the lower Courts de- 
creed the claim and in appeal it is urged 
that the doctrine of res judicata- applies, that 
the respondent Sajjad Ahmed Chowdhry 
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palnidar was a party to the reference in 
the Land Acquisition Court and that he 
did not press his claim to any part of the 
compensation. z 

It appears to us that at law this con- 
tention must prevail. The observations of 
Mr. Justice Mookerjee in the 
Bhandi Singh v. Ramadhin Roy (3) 
apply. to this case and do not con- 
fine the decision, as was sought to be 
argued: by“ the learned Vakil for the re- 
spondent, to the case of a person who him- 
‘self obtains the reference from Collector. 
It is true that in that particular case the 
parties who were held to be barred had 
themselves obtained the reference, but the 
Jaw as laid down by the Court covered the 
case of every person who was made a 
party tq the reference and who had the 
opportunity and the duty of litigating his 
claim before the Special Court. As pointed 
out by Mr. Justice Mookerjee, a person who 
disputes the claim of the plaintiff to com- 
pensation occupies the position of a defend- 
ant and the jurisdiction of the Special 
Court ought to be regarded as exclusive. 


The facts of this particular caseare that 
an award was made in favour of Raja 
Jogendra Narain Rai Bahadur of Lalgola and 
Sajjad Ahmad Chowdhry patnidar, the 
Collector holding that the land acquired 
lay exclusively in the estate of the Raja 
of Lalgola and Sajjad Ahmad was the 
patnidar of the whole of the land. Maharaja 
-Ranajit Sinha put in an objection that the 
land was included in his zemindari and that 
the award should have been made in his 
favour; in other words, as the Collector says, 
it was an apportionment dispute arising from 
a boundary dispute between two Rajas. 
The reference was then made and it was 
stated that the persons interested in addition 


to the objector who had obtained the reference- 


were Raja Jogendra Narain Bahadur and 
Sajjad Ahmad Chowdhry. As a matter 
of fact, as the plaintiff now claims in his 
plaint, the patnidar was entitled to the whole 
.of the compensation money, Rs. 1,431-15-8, 
inasmue® as it is not contended that 
any reduction has been made in his rent. The 
parties then went before the Special Land 
Acquisition Judge who was the District Judge 
of Murshidabad and the Judge said that the 
erily question Before him was hew the amount 
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awarded should be apportioned between the 
three parties, the first party claiming as pro- 
prietor of the Estate Touzi No. 1152, the gecond 
party claiming as proprietor of the Estate 
Touzi No. 2721 aud the third party, that is, 
present respondent not pressing his claim. 
Now the third party was properly represented 
by à learned Pleader and he stated that he did: 
not press the case. What was, the case? 
The case was that the two zemindars were 
entitled each to a portion of the compensation 
money; and it was decided that the first party 
was entitled to Rs. 846-5.8 and the second 
party to Rs, 780-18-l. That made up 
the whole of the Rs. 1,431-15.8 with the 
additional compensation of 15 per cent. 
under section 28. The-Judge went. further 
and said that the zemindars were, entitled 
in addition to this to the capitalized value 
of the Government revenue in the case, 
which of course is exclusively- their own 
right. It was, therefore, clear to the re- 
spondent that he was bound to ask for his 
share of the compensation money which 
consisted of a lump sum specifically award- 
ed to the two zemindars in his presence. 
How he can say that he is entitled to come 
again to the Civil Court and re-open the 
question we are ata loss to see. At the 
same time there is no doubt that the Maha- 
raja and the Raja are morally bound to 
pay him compensation money as far as his 
paint covers the land, subject to his getting 
registered upon whicha fee of 2 per cent. 
is leviable and on his furnishing security 
for half the amount of the rent. But even 
ifhe did this a large portion of the com- 
pensation must stil be due to him, and 
he alleges that Raja Jogendra Narain Rai 
Bahadur has already given him what he is 
entitled to. In all honesty and fairness the 
other party, the present appellant, ought to 
have done the same, ' 

In decreeing the appeal and in dismiss- 
ing the plaintiff’s suit we do so without 
costs in any Court to the appellant on 
account of the failure of the appellant to 
honestly fulfil his clear duty to the plaintiffs. 


Appeal decreed, 
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BOMBAY HIGH COURT. 
ORIGINAL Civit Sor No. 95 
or 1913. 

September 7, 1915. 
Present:—Mr. Justice Beaman. 
KANJI JETHSI AND anorHeR— PLAINTIFFS 
versus 
Tig ADVOCATE-GENERAL AND OTHERS— 


DEFENDANTS. 
Cy pres doctrine, Cowrt’s power to apply, extra 
territorium —Remedy. 

Where objects of a charity lie withont the 
jurisdiction of a Court, the most the Court can do 
is to safeguard the funds intended to be applied to 
those charitable purposes where such funds lie 
within the Court’s jurisdiction and thereafter leave 
the application of them to the intended objects 
of the testator’s bounty to the Courts of the conntry 
within whose jurisdiction those objects are. [p. 926, 
col. 1.1 

A Court has no jurisdiction to apply the cy pres 
doctrine extra terrigorium. [p. 926, col. 2.] 

Where a Court has by its decree so applied the 
doctrine, a Court of concurrent jurisdiction is com. 
petent to vary the decree as passed and to direct ap- 
plication of the funds to the intended objects within 
the limits of the country where those objects are, 
and should there be no scope for those uses, to leave 
to the Courts of the same country on the cy pres 
doctrine to divert the funds to other like charitable 
uses. [p. 926, col. 2.] 

Messrs. Desa? and Kanga, for the Plaintiffs, 


Mr. Bahadurji, for Defendant No. 1. 


Messrs. Wadia and Davar, for Defendants | 


Nos. 2 and 3. 


Mr. Tavraporevalla, for Defendants Nos. 4 
and 5. . 

Messrs. Taleyarkhan and Jinnah, for De- 
fendant No. 7. i 


JUDGMENT.—No issues are raised in 
this suit because none of the parties are 
disposed to take up a contentious attitude. 
The position with which I am confronted is 
certainly very unusual. In form the present 
suit may be defective. I think that the 
relief that is asked for is too large. I do 
not think that I amin a position, or have 
jurisdiction, to set aside the decree of a 
Court of concurrent authority. Never- 
theless, the plaintiffs are suffering what 
appears to be a substantial injustice, and 
there must be some remedy. 


It appears that a Jain of some wealth 
died, bequeathing considerable sums of money 
to two charities. The first of these was merely 
described as Jiva Daya, that is, in the ordinary 
sense, the feeding of animals or insects. 
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The other half was the bestowal of clothes 
and food upon sadhus and sadhavis, shravake 
and shravikas within the territorial limits 
of the State of Palitana, and, doubtless 
according to the intention of the  trustor, 
while performing the sacred pilgrimage to 
the temples on Satrinja. In 1910, an 
originating summons was taken ont before 
Mr. Justice Robertson. The trustees were 
the plaintiffs. The Advocate-General was 
made a defendant and so were four mem- 
bers of the Jam community, one residing 
in Bombay, one in Poona, one in Cutch 
and one in the State of Palitana. It is 
quite clear that this originating summons 
was not a suit under section 92 of the 
Civil Procedure Code. It is algo quite 
clear that the four Jain defendants were 
not representing the intended beneficiaries 
under Order J, rule 8. But it is not at 
all clear what this rather heterogeneous 
array of parties really meant or what it 
conveyed to the learned Chamber Judge. 
The Advocate-General merely submitted to 
the decision of the Court and appears to 
have taken no interest whatever in the 
subject-matter of the summons. Affidavits 
were putin by the Jain defendants supporting 
the suggestion of the trustees that the 
designated objects of the testator’s bounty 
were already amply supplied, and that ag 
regards the first half of the charitable 
bequests, the meaning of the words ‘Jiva 
Daya’ might and ought to be extended so 
as to include benefits to the soul, of which 
not the least was primary education. 
Accordingly, the learned Chamber Judge 
made an order directing the trustees to 
apply all the funds at their disposal cy 
pres to a certain local educational institution 
situated in Bombay.. 


The present plaintiffs have come in under 
Order I, rule 8, as representing the 
intended . beneficiaries in the territorial 
limits of the State of Palitana. We have 
now the Advocate-General, the trustees of the 
charity and the trustees of the lol School 
amongst the defendants and there is a ‘th 
defendant, who has taken upa_ position of 
his own and claims that the interpretation 
put upon the words ‘Jiva Daya’ in the 
proceedings before Mr. Justice Robertson 
was entirely wrong and that that. learned 
Judge’s order has, through the incorrect 
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information supplied by these affidavits, 
wholly misapplied that partof the charity. 
The difficulty which I have felt through- 
out lies in the fact that there is a decree, 
in-form, seemingly a decree in 1em, of a 
Court cf co-ordinate authority and concurrent 
jarisdiction, directing the trustees to apply 
the entire funds of this, charity to a 
.particular local object. With respect Iam 
clearly. of opinion that had the matter 
been properly represented by the Advocate- 
General to the -learned Judge sitting in 
Chambers, he would have seen at once that 
touching, at any rate, so much of the 
charity as was in the plainest and most 
unmistakable language intended to be given 
within the limits of foreign territory it was 
not competent for him, applying the cy pres 
doctrine, to divert the charitable funds 
from their destined object to a totally 
different, object within the jurisdiction of his 
own .Court.. The principle has long been 
established and is perfectly wellsettled in 
the English Courts that where the charitable 
objects lie without the jurisdictión of the 
Courts, the most the Courts can do is to 
safeguard the funds intended to be applied 
to those charitable purposes where such 
funds lie within the Courts jurisdiction 
and „thereafter leave the application of them 
to the intended objects of the testator’s 
bounty to the Courts of the country within 
whose jurisdiction those objects are. If 
that principle had been represented to 
Mr. Justice Robertson he could hardly 
have taken upon himself, as a Judge on 
the Original Side of this Court, the territorial 
jurisdiction of which is restricted to the 
town and island of Bombay, to determine, 
first, upon the question whether certain charit- 
able objects in the State of Palitana were 
or were not already sufficiently supplied, 
and assuming that they were, then, on the 


cy pres dcctrine to divert the funds 
to other like charitable uses. That is 
clearly a matter for the Courts of the 


State of Palitana and one lying wholly with- 
out the ffrisdiction of the Original Side 
of this Court. The case in its present 
development is very much the same as 
that in which this Court may have 
construed a Will in such a way as 
toe direct the executors to distribute all 
the funds to named persons and thereafter 
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a suit be brought by a legatee who was 
not a party te those proceedings proving 
that he himself was entitled to the money 
in the hands of the executors. In such 
a case notwithstanding the decree of the 
first Court, a Court of concurrent jurisdiction 
might, and indeed in my opinion ought 
to; -make a decree in the second suit which 
would necessarily operate to modify, if not 
wholly annul, the decree first made. So 
here the result of Mr. Justice Robertson’s 
decree has been to deprive the. intended 
beneSciaries residing within the limits of 
the Palitana State of the bounty intended 
to be conferred upon them by the founder 
of this charity. They were no parties 
to the proceedings in which that decree 
was made. Itis contended that the Advocate. . 
General was a party and that the Advocate- 
General represents all charities. That is true, 


‘and thatis a point which has occasioned me 


the most difficulty. But for the purposes 
of such a matter as was under the con- 
sideration of Mr. Justice Robertson it 
may be thought that the functions of the 
Advocate-General were restricted to safe- 
guarding the funds within this Court’s juris- 
diction. Certainly the Advocate-General 
seems to have made no attempt to protect 
the interests of the intended objects of 
the testator’s bounty. Nor did the Advocate- 
General point out; as he well might have 
done, at the time that the learned Judge 
had nojurindiotion toapply the cy pres doctrine 
extra térritorium, 


In these circumstances and keeping in 
view the considerations I have briefly outlined, 
I think.that.I shail be within my com- 
petence in so far varying the decree made 
on the Chamber summons as to direct that 
the trustees shall expend half the charitable 
funds in their hands upon the purposes 
for which they were, intended, that is, the 
feeding.-and clothing of sadhus and sadhavis 
and shravaks and shravikas in the Palitana 
State; and should there be no scope for 
these uses, then it will be for the trustees 
to apply to the Courts of’ ‘the Palitana 
State for directions as to the manner in which 
the funds in their hands may best be applied 
cy pres. 

As to the other half of the charity, itis 
not contended that it has been limited 
definitely to any locality, and, therefore, I 
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cannot say that the order of Mr. 
Robertson in dealing with so, much of it 
was without jurisdiction, or that I have 
any authority, whatever my own opinion 
may be as to the correctness of his application 
of the cy pres doctrine to the matter before 
him, to interfere inany way in this suit with 
so much of the decree he passed upon the 
Chamber summons. 

Decree will now be drawn in the suit 
directing the trustees to apply half the 
charitable funds in their hands to the 
purposes I have mentioned, that is to say, 
feeding and clothing of the sathus, ete., in 
the Palitana State, or should it appear 
that the money cannot be usefully so 
expended, then to apply to the Courts of 
the Palitana State for directions how best 
to apply it' cy pres. | 


The costs of all parties to this suit may 
come ọut of the charitable funds, those 
of the Advocate-General and defendants 
Nos. 2 and 3 as between attorney and 
client aal of the plaintiffs and defendants 
Nos. 4, 5 and 7 being party and party 
costs. 

Order accordingly. 





MADRAS HIGH COURT. 
Crviu Revision Pertrtun No. 64 or 1914. 
January 11, 1916. 

. Present: Mr. Justice Srinivasa Alyangar. 
A. K.T. K.M. NARAYANAN NAMBODRI- 
PAD— PETITIONER 
Versus 
TAWKER J. MEGAJI SEIT AND OTHERS— 


COUNTER-PETITIONERS— RESPONDENTS. 

Civil Procedure ‘Code (Act V of 1908), s. 68, O. XXI, 
v. 90—Sale in execution Property also under attach- 
ment in execution of superior Court's decree Purchaser 
not in fault—Sale, whether can be impeached—Irregu- 
larities, how corrected, 

A sale held in contravention of the first clause 
of section 63, Civil Procedure Code, is not ‘null and 
void but merely irregular. [p. 928, "eol, 1 J 

The mere fact that the Court ordering the sale had 
notice of an attachment by a superior Court does not 
oust the jurisdiction of the former Court and the 
sale cannot be treated asa nullity. [p. 928, col. 2.] 

The title of a purchaser at a judicial sale not 
-himself in fault cannot be impaired at law nor 
in equity by showing any mere error or irregularity 
in the proceedings. Errors and irregularities must be 
corrected by a direct proceeding. If not+o corrected, 
they cannot be made available by way of collateral 
attack on the purchaser’s title. Ls 928, col. 2.] 


Justice. 


There cannot be a collateral impeachment of a 
judicial sale anda direct impeachment is possible 
only to the parties to the proceedings er persons 
interested therein in the manner prescribed by the 
Code. Persons not parties to such proceedings 
cannot impeach 2 judicial sale on’ the ground ‘that 
it was held in contravention of section: 63 of the 
Code of Civil Procedure. [p. 930, col. 1.] : 

Abdul Ka im v Thakordas T ibhovundas, 22 B.88 
ab p “2; Ashutosh Sikdar v. Bihari Lal Kritania, 85 
C. 61 at p. 77; 1L OC. W. N, 1011; 6 C. L. J. 320: (F.* 
B.), referred to. 

In the matter of the petition of Badri Prasad v. Saran 
Lal, 4 A. 359; A. W. N. (1882) 69, not followed. 

Pati Naranji Morarji v. Haridas N vvalram, 18 B. 
458: Kunhayan v. Ithu Kutti, 22 M. 295; 9 M. L.J. 1 
followed. ; 
`A sale of certain immoveable properties was 
held under the orders of the  Munsif's Court 
of Calicut in execution of a decree of that 
Court, while the properties were also under attach- 
ment in execution of a decree of the Subordinate 
Judge’s Court at Calicut. ‘he decree-hol&er of the 
latter Court applied to the Munsif to, set aside the 
sale under Order XXI, rulo 90: 

Hed, that he was not entitled to have the sale 
set aside merely on the ground ‘that it was. in 
contravention of section 63, Civil Procedure Code. 
Lp. 930, col. 1.] 


Petition, under section 115 of Act Y. of 
1908, praying the High Court to. revise 
the order of the District Court of South 
Malabar, in Civil Miscellaneous Appeal 
No. 17 of 1918, preferred against,the order of 
the Ccurt of the District Munsif of Manjeri, 
in Civil Miscellaneous Petition No. 2293 of 
1912. (Original Suit No. 96 of, 1900, on the 


file of the Court of the Principal Dis- 
trict Mnuosif of Calicut.) f 
Mr. T. R. Ramachandra Aiar, for the 


Petitioner. 


Mr. K. P. M. Menon, for the Bai 

JUDGMENT.—This case raises a ques: 
tion of some difficulty on -the construc- 
tion of section 63 of the civ Procedure 
Code. ' 
There was a sale of kada immoveable 
properties under the orders of :the Principal 
Munsif’s Court of Calient in execution of a 
decree of that Court, in which the pro- 
perties were purchased by one. V.. Ahmad. 
The sale was in September )!912.. When 
the order for sale was’ made and 
when the sale took place the peperties 
were also under attachment in execution 
of a decree of the Subordinate Judge’s Court, 
Calicut. It appears that attachments in 
execution of decrees in both the Courts 
were made in March 1912. Prior to the sales 
ina petition put in by the judgment-debtor 
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opposing an. application for permission to 
bid: by the decree-holder, the fact of the 
attachment by the superior Court and an 
order by the superior Court directing 
ihe. sale of the same properties were set 
out and were thus brought to the notice 
of the District Munsif’s Court which direct- 
ed the sale. But the sale was, as a matter 
of fact, held in spite of the objections of 
the judgment-debtor in contravention of the 
first. clause of section ‘63 of the Code. The 
decree-holder in the Sub-Court suit applied 
to the District Munsif to set aside the sale 
under Order XXI, rule 90, and it was stated 
in ‘the petition that the properties fetched 
a low price in consequence of the irregu- 
larity. in the sale. The first Court dis- 
missed fhe application on the ground that 
the second clause of section 63 rendered 
the. sale valid and that ‘the Court, therefore, 
cannot. set it-aside. It further held that no 
substantial-loss by reason of any irregularity 
was proved in this case. There was an 
appeal to the District Court which was dis- 
missed; and this application is to revise that 
appellate order. 

If the petitioner was entitled to apply 
under Order XXI, rule 90, as in fact he 
did, then the concurrent finding of both the 
Courts that no loss had been proved by 
ihe petitioner by reason of the irregularity 
complained of would be conclusive against 
him, and this petition would be incompetent. 
But it is difficult to say that the complaint 
in this case was an irregularity in the con- 
duct of the sale; it is not clear that the 
irregularity was in the order for sale which 
was antecedent to the publication or the 
conduct of the sale; nor is it clear that the 
petitioner was a person who was entitled 
to apply under that rule. But as the main 
question as to the validity of the sale in 
the circumstances: above mentioned has been 
argued on both sides. I prefer to deal. with 
it; more especially as the present petition, 
though directed against the appellate order, 
can, if necessary, beamended and treated as 
an applifation to revise the original order of 
the District Munsif. 


It is quite elear that a sale held in con- 
iravention of the first clause of section 63 
is not a nullity. Even prior to the enact- 
Ment of clause 2 of section 63, under section 
285 of the old Code, it was held by this 


Court and by the Caleutta and Bombay High 
Courts that sich a sale was not a nullity 
but was only irregular. The enactment 
of clause 2 places the matter now beyond 
all argument, The result, therefore, is that 
the.title of a purchaser in such a sale cannot 
be impeached collaterally, but that the 
proceedings irregularly taken can only be 
set aside either by appeal or by other pro- 
ceedings prescribed for that purpose. Mr. 
Ramachandra Aiyar contends that if the 
Court which ordered the sale had notice 
of an attachment by a superior Court, as 
was the case here, the sale is void or at 
least one which must be set aside by the 
Court which held iti on an application 
made to it by a party interested in getting 
rid of the sale. Mere notice to the Court 
which ordered the sale cannot oust the 
jurisdiction, and the sale in this case cannot 
therefore, be treated as a nullity, [See 
Abdul Karim v. Thakerdas Tribhovandas (1), 
per Farran, C. J.] Treating, therefore, the 
sale in this case as being merely irregular, 
in so far as the purchaser is concerned his 
title cannot be affected unless he was in 
fault. As stated ir Freeman on Void Judi- 
cial Sales, page 87, the general principle is 
, that the title of a purchaser not himself 
in fault cannot be impaired at law nor in 
equity by showing any mere error or 
irregularity in the proceedings. Errors and 
irregularities must be corrected by a 
direct proceeding. If not so corrected 
they cannot be made available by way of 
collateral attack on the purchaser’s title." 
Whether mere notice of irregularity to the 
purchaser makes him a purchaser in fault, 
is a question which it is unnecessary to 
decide, as the purchaser in this case has 
not had such notice. It would have been 
competent for one of the parties to the suit 
in the Munsif's Court to have applied to 
that Court to vacate the order for sale, on: 
the ground that at the time when the order 
for sale was passed the property directed 
to be sold was under attachment by order 
of a superior Court or that after the- order 
for sale, an attachment had been made un- 
der such an order; and if the inferior 
Court does not set itaside the! same may 


(1) 22 B. S8 at p. 92, 
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be ordered in appeal or in revision, as the 
case may be. It may be that the decree- 
holder in the superior Court «who may be 
affected by the sale, 
apply to set aside the order for sale though 
it may be difficult to bring his application 
within any specific provisions of the Code, 
as I think that section 47 may not cover 
a case of that sort. However, that is not 
the case here as no application was made 
to set aside the order for sale. After 
the sale has taken place it can be set 
aside on an application under Order XXI, 
rules 72, 89, 90 or 91 by persons com- 
petent to make an application under one or 
other of these rules and on the conditions 
set forth in them. The question on which 
I have felt a difficulty is, whether those 
provisions are exhaustive or whether the 
Court had power to set aside a sale held 
in contravention of the prescribed rules, on 
a motion made in the proceedings in which 
‘the sale was held. Suppose a purchase is 
made in contravention of rule 73. Has 
not the Court power to set aside the sale ? 
I think the Court can and must set it aside. 
lt may be said that the prohibition con- 
tained in that rule is one based on public 
policy (ef. the similar provision in sec- 
tion 136, Transfer of Property Act) and a 
purchase made in contravention of that rule 
is illegal and: void. 
better opinion, however, seems to be that 
such a sale is nob a nullity, at any rate 
after confirmation. (Freeman, page 113.) 
Has not the Court then the same power, 
where the sale is in contravention of another 
rule ? There is, of course, this difference 
between the two cases that in the one 
ease the purchaser must be in fault, while 
in the other, he is hot, or at any rate he 
need not be. All the same if proceedings 
&re'taken in contravention of the prescribed 
rules of procedure, there must be a power 
in the Court to set aside the irregular 
proceedings if the appropriate action is taken 
by the person or persons affected by, those 
proceedings, unless they have waived their 
right. See Ashutosh Sikdar v. Bihari Lal 
Kritania (2), et seg per Mookerjee,J. The judg- 
ment-debtor then in the Munsif’s Court decree 


(2) 25 C. 61 at p.77; 110. W. N. 1011; 6 C. L. J. 
320. : 
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ean, I think, apply under section 47 to set 
aside the sale, and would be .entitled so to 
have it set aside merely on proving the irregu- 
larity without proving any loss. It is clear 
that the decree-holder in the Subordinate 
Court may be prejudiced, if, for example, he 
cannot get any portion of the sale-proceeds 
under section 73. Unless the superior Court 
can get hold of the sale-proceeds (it is 
suggested in one of the cases that it can 
be transferred under the order of the Dis- 
trict Judge), the decree-holder in the supe- 
rior. Court cannot share in the distribution, 
while by the sale being set aside, aud 
a fresh sale held by the superior Court, 
the decree-holder in the inferior Court 
cannot suffer. The purchaser might, no 
doubt, lose his bargain, but he has no 
right to it at least till confirmation. I 
should, therefore, be inclined to hold that 
the petitioner was entitled to -apply to 
set aside the sale; and as I do not find 
any specific provision in the Code enabling 
him so to apply, he was entitled to invoke 
the inherent powers of the Court. 

There are, however, two cases decided un- 
der section 285 of the old Code which are 
directly in point. One is fn the mat er of the 
petition of Badri Prasad v. Saran Lal (3) 
and the other Patel Naranji Morarri v. Hari- 
das Navalram (4). In both the above cases 
-an application was made by the decree-holder 
in the superior Court to set aside a sale 
held under the order of the inferior Court; 
it does not, however, appear whether the 
applications were made under any specific 
provision of the Code or under the inherent 
powers of the Court. There is a reference 
to section 311 of the old Code in the case 
of In the malter of the petition of Badri 
Prasad v. Saran Lal (8), but the learned 
Judges point out that that section does not 
apply. The Allahabad High Court held 
thai the sale was a nullity and set it aside. 
The Bombay High Court arrived at precise- 
ly the .opposite conclusion. The view of 
ihe Allababad High Court-has not been 
followed in this Court, which has followed 
the Bcmbay and Calcutta High Qourts in 
this matter. It is no doubt true that in 
the later case of Abdul Karim v. Thokardas 


3) 4 A. 859; A. W. N. (1882) 69, 
4) 18 B. 458, x 
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. Tribhovandas (1) where there was a contest 
between two rival purchasers the Bombay 
High Court upheld the title of the 
later purchaser in the sale by the superior 
Court, on the ground that the earlier 
purchaser under the sale by the inferior 
Court had notice of the attachment by 
the superior Court. It appears to me 
that that was a case of collateral impeach- 
ment. But, however that may be, the de- 
cision in Patel -Naranji Morarji ` v. 
Haridas Navalram (4) was cited with ap- 
proval in ‘that case and the principle of 
that decision has been followed in this Court 
in Kunhayan v. Ithu Kutti (5). It was pointed 
oub in this case that the question of notice 
can arise only between the parties to the 
. proceedings and that third parties are not 
enlitled to impeach the proceedings as be- 
ing in contravention of section 285. This de- 
cision, if I understand it right, decides, first, 
that there cannot be a collateral impeach- 
ment of such a sale and second, that a 
direct impeachment is possible only to the 
parties to the proceedings or persons in- 
terested therein, in the manner prescribed 
by the Code. Clause 22 of the new section 
was evidently intended as an enactment of 
this principle. I have, therefore, come to 
the conclusion, though not without hesita- 
tion, that the petitioner is not entitled to 
apply to set aside the sale merely on the 
ground that that sale was in contravention 
of section. 68 of the Code. The petition 
must be dismissed with costs. 


Petition dismissed, 
(5) 22 M. 295; 9 M. L. J. 1. 


ALLAHABAD HIGH COURT. 
Sreconp CIVIL APPEAL No. 1492 or 1914. 
January 4, 1916. 

Present: —Mr. Justice Walsh. 
Musammat BAGESHRA AND ANOTHER— 
DEFENDANTS—A PPELLANTS 

a versus 
SHEO NATH AND OTHERS— PLAINTIFFS— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts..144, 91— 
Suit for possession and cancellation of document— 
Limitation. 
elhe plaintiff sued for possession of a property 
basing his title under a grant executed in his favour. 
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Tn the plaivt he also prayed for the cancellation of 
a document executed by his grantor in favour of the 
defendant subsequent to his own: 

Held, that thé suit was not one for cancellation and 
was governed by Article 144 and not by Article 91 
of the Limitation Aot. [ p. 931, col. 1.] 


Second appeal from the decision of the 
District Judge of Benares, dated the 28th 
April 1914. 

Mr. Harendra Krishna Mukerji, for the 
Appellants. 

Mr, Harnandan Prasad, for the Respondents, 

JUDGMENT.— This is a suit for possession 
by the plaintiffs, as to whom it is found that 
they are the owners ofthe property in question 
and that they have succeeded in showing their 
title. The defendants at the commencement 
of the plaintiffs’ suit were in possession of 
the property. They claimed title under a 
document granted long subsequently to the 
document under which the plaintiffs claim 
their title, víz., some time in December: 1902. 

The first Court dismissed the plaintiffs’ 
suit on the ground that the plaintiffs or their 
predecessors-in.title had been out of posses- 
sion for more than 12 years. The lower 
Appellate Court, t.e., the District Judge, over- 
ruled this finding and held that the suit was 
one for possession, that the time for bringing 
ihe suit dated from 1902 and that the period 
applicable was 12 years under Article 144 of 
the Indian Limitation Act. I am not sure that 
any point of law really arises. After hearing 
the judgments of the Courts below, if seems 
to me that snbstantially the questions 
raised were entirely questions of fact 
from which there is no second appeal. How- 
ever an ingenious argument has been advanc- 
ed before me by the appellants’ Counsel, 
suggesting that in this case the plaintiffs’ 
suit is barred, it being in substance a suit 
for cancellation of the document granted to 
the defendants and that, therefore, it ought 
to have been brought within the three years 
provided by Article 91 of the Indian Limit- 
ation Act. His argument is to some extent 
based upon section 39 of the Specific Relief 
Act and it does appear though I have not 
been able to form a decided opinion about the 
matter that a person, in the position of the 
plaintiffs here, who leaves another person, 
who is in possession under a void lease, in 
possession as ostensible owner, might have a 
right to take proceedings under that section 
for cancellation. Itis perfectly clear, how- 
ever, that he is not compelled to do so, 1 He may, 
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as was said by their Lordships of the Privy 
Council in the case of Bijoy Gopal Mukerji v. 
Krishna Mahisht Debi (1) cited before 
me, treat the document as a nullity without 
the intervention of any Court. Itis perfectly 
true that his suit for possession involves 
the document, under which the defend- 
ant claims to enjoy the property, being treat- 
ed as null and void, and to that extent béing 
cancelled, ‘but the suit is not one for cancella- 
tion in the ordinary sense of the term. I 
' do not think it necessary to go through the 
authorities; the dividing line is perfectly 
clear. Where a person who claims title 
finds something done either by himself or 
by some one through whom he claims stand- 
ing, so to speak, upon his title and preventing 
him from the full enjoyment thereof, he has 
got to get rid of it before he can fully enjoy. 
the property; in other words, his title is 
defective and he must take proceedings, 
if he can, to remove the defect from his title. 
That is not the position of one who comes 
| with a title altogether unstained, com- 
plete in itself, but finds somebody in 
possession claiming under a void or void- 
able document. In this case it happens to be 
& document subsequently granted by the same 
grantor as the grantor of the plaintiffs. It 
may be possible, but it is certainly not 
necessary, for such a person to take proceed- 
ings to set aside or cancel such a document 
under which a person wrongfully claims to be 
in possession. Itis sufficient for him to 
show title. The moment he does that, he is 
entitled to possession; he need take no steps 
with regard to the voidable document held 
by the defendant or the trespasser, until 
that person relies upon it and sets it up in 
suit, then he makes his answer to it and 
alleges that it is void. That is all that has 
happened in the present case. The plaintiffs 
sued for possession; they incidentally asked 
for cancellation; they have succeeded in prov- 
ing their title and they are entitled to posses- 
sion. Article 144 applies to that claim and 
ib is admitted that under that Article their 
claim is not barred. It is quite immaterial 
that they also asked for cancellation of the 
document and it is also immaterial that they 
have succeeded in getting it cancelled. 


(1) 34 C. 329; 9 Bom. L. R. 602; 4 A. D. J. 329; 6 C. 
L. J. 334; 11 C. W. N. 424,17 M. L. J. 154, 94 I. A. 
87 (P. 0.); 2 M. L. T. 133, à 
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In my opinion the decree of the District 
Judge is right and must be affirmed and this 
appeal must be dismissed with costs. 

Appeal dismissed. . 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE ORDER No. 480 

or 1914. 
January 26, 1916. 
Present; — Justice Sir Herbert Holmwood, KT., 
and Mr. Jastice Imam. 

KARTIC CHANDRA MONDAL AND OTHERS 

—DECRER-HOLDERS—ÅPPELDANTS 

versus 
NILMANI MONDAL AND ANOTHER— 

JUDGMENT-DEBTORS— RESPONDENTS. 

Execution of decree—Pendency of appeal, af gives 
right to defer execution—Application for execution, 
prevention of —Fraud—Suspension of execution, 

The mere pendency of an appeal from a decision 
which has removed all obstacles from a decree- 
holder’s way to execute his decree, caunot give him 
aright to defer execution for an indefinite period. 
Lp. 932, col. 2.] . : 

Where there is no intervention of fraud or force 
which prevented the consideration of a previous 
application for execution, there is no suspension of 
execution. [p. 933, col. 1.] 

Appeal against the order of the District 
Judge, 24-Parganas, dated the 21st July 
1914, reversing that of the Munsif, Ist 
Court, Baruipur, dated the 25th of April 
1914. 

Babu Atul Krishna Roy, for the Appel. 
lants. 

Babu Sudhangsu Sekhar Mookerjee, for the 
Respondents. 


JUDGMENT.—The facts upon which this 
appeal arises. have only to be stated to 
show thatthe principles which have been 
held by the Courts in India to relieve 
decree-holders of their duty to bring the 
application for execution within three. years 
of the last application do not apply to this 
case. After numerous applications for exe- 
cution of a decree which was pfesed in 
December 1901, the 4th application wag 
made on the 21st July 3908 in Execution 
Case No. 1443 of that year. On the 16th 
September 1908 the present respondent, the 
judgment-debtor, applied before the Court 
stating that the decree had been: satisfied 
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by payment which should be certified. On 
this a miscellaneous case was started. It 
appears that on the same day substitutions 
were made of an heir of one decree-holder 
and of one judgment-debtor and notices 
were issued under section 248, Code of 
Civil Procedure, fixing the 4th of November 
for hearing of the execution case. The 
miscellaneous case came up again on the 
21st October and it was ordered that the 
execution case should come up too on that 
date. But in the meanwhile on the 4th 
November the decree-holder took no step 
after service of notices under section 24$, 
‘and the execution proceeding was, there- 
fore, struck off on the 5th November. Mean- 
‘while the miscellaneous case as to certi- 
fying the payment was continued and the 
Munsif allowed the judgment-debtor's appli- 
cation on the 17th July 1909. So far, 
therefore, the principles laid down in the 
cases "which we had to consider would 
apply for the benefit of the decree-bolder. 
But on appealthe finding of ihe Munsif 
was reversed by the learned District Judge 
on the 6th August 1909 and it was de- 
clared that the decree-holder had not been 
paid anything and that it was open to him 
to execute the whole decree. He took no 
step to renew the application for execution. 
Sometime afterwards the judgment-debtor 
appealed to the High Court. This appeal 
was rejected on the llth January 1912. The 
present application for execution was not 
made till the 12th September 1913, that 
is, nearly two years after the High Court's 
decision. 

Itis contended that the decree-holder 
is entitled to the whole period during which 
he was bona fide litigating or resisting the 
judgment-debtor’s application to have the 
satisfaction certified. Reference is first 
made to section 14 of the Limitation Act. 
It is, however, frankly conceded that that 
section can have no application, inasmuch 
as there was no proceeding in another Court 
which proved fruitless for want of jurisdic- 
tion omecme similarcause. We are then re- 
ferred to what is said to be a general 
principle that a decree-holder is not bound 
‘to proceed with execntion during the pen- 
dency cf an appeal and that the limitation 
eurder Article 1€2 shculd apply and the 
present prcceedings - should be considered 
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to be in continuation of the previous appli- 
cation. . As yegards the first branch of this 
contention, the authorities which have been 
laid before us do not seem to go further 
than to deal with the particular facts of 
the cases then before them and to hold 
that when a decree-holder is obstructed by 
violence or fraud and litigation is neces- 
sary to get rid of such obstruction the 
execution is suspended during such liti- 
gation. It is nowhere laid down that mere 

pendency of an appeal from -a decision 
which has removed all . obstacles from the 
decree-holder's way can give him.a right 
to defer execution for an indefinite period ; 
and were we to hold so the parties could 
Spend three years in tbe High Court 
and six years in the Privy Council and 
the decree-holder would be able to revive 
his.executión after a lapse of more than 
12 years. The ease which goes nearest to 
the general proposition put before us ‘is a 
decision in Sheikh, Mahomed v. William Alfred 
Thomas (1), which is not reported. But the 
general proposition therein laid down is 
limited by the consideration of the facts of 
that case and the learned Judges who decided 
that case added a rider to the general 
proposition that a decree-holder can have 
hig rights suspended, more especially when 
the amount for which execution has been 
taken is contingent on the decision in appeal. 
Here there was no contingency at all, 
The District Judge had given the decree- 
holder a right to execute the decree in full 
and at that time there was no knowing 
„whether the judgment-debtor would appeal 
or would not appeal. The mere fact of 
appealing could not possibly take away the 
decree-holder’s right. Nor could it relieve 
him of the ordinary duty of a decree-holder. 
There was absolutely no reason in our 
opinion why he should sleep on his right 
pending the appeal to the High Court 
which in the .end made no change whatever 
in the District Judge’s order. The reg- 
ponsibility for getting the execution stayed 
for that period was with the judgment- 
debtor and had the ‘decree-holder taken 
out execution it would have been open to 
the judgment-debtor to apply to this Court 
fora stay. This Court might have refused 
to stay. But for the decree-holder to say that 

(1) 11 Ind. Cas. 972. 
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he was in no:way bound to take out exe- 
cution of the decree after the order of the 
District Judge appears to us” to be wholly 
untenable. The observation of Mr. Justice 
Banerjee and Mr. Justice Geidt in the case of 
Ashrafuddin Ahmed v. Bepin, Behari Mullick 
(2) and the principle laid down by Mr. 
Justice. Mookerjee in the case of Madhab 
Moni Dust v. Pamela Lambert (3), make it quite 
clear that where there is no intervention of 
fraud or force which prevented the consider- 
ation of the previous application, there is no 
suspension of execution. nS, 
Now with regard to the contention that 
the present application may be regarded 
as the continuation of the previous application, 
we need only point out that the previous 


` application-was finally disposed of on the 5th. 


November 1908. So that that branch of the 
‘contention has no substance in it. ya 
The result is that this appeal is dismissed 
with costs. We assess the, hearing fee at two 
gold mohurs, i 
Appeal dismissed, 
(2) 30 C. 407 at p. 413. 


3 
(3) 6 Ind. Cas, 537; 37 C. 796; 12 C. L. J. 338; 15 
C. W. N. 887. , 


BOMBAY HIGH. COURT. 
Seconp Civit APPRAL No: 198 or 1915. 
. Noveniber 16, 1915. : 
Present: —Mr. Justice Batchelor and 
Mr. Justice Shah. 
MAHOMED BEG AMIN BEG—Ltraan 
REPRESENTATIVE OF: PrarxTIEP No. 2— 
APPELLANT 
i versus 
NARAYAN MEGHAJI PATIL AND 


OTHERS— DERENDANTS— RESPONDENTS. 


Muhammadan-Law —Pre-emption —Khandesh District ` 


— Equity, justice and good conscience. 

There -is no. custom of pre-emption recognized in 
the District of Khandesh, nor can the right of pro- 
emption according to Muhammadan Law be enforced 
thore solely as a matter of justice, equity aud good 
consciénce.. [p. 934, col: 2;-p. 936, col. 1.] 

Second. appeal from the decision of the 

. Assistant Judge, Khandesh, in. Appeal No. 
162 of 1911,conürming the decree passed by 
the Subordinate Judge, Nandurbar, in Civil 
Suit No. 730 of.1910. ; 

Mr. D. O. Virkar, for the Appellant. 

Mr. P. B.. Shingne, for. Respondent No; 1. 
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JUDGMENT. 


Baroggron, J.— The plaintiffs, who are the 
appellants before -us, are two Muhammadan 
women, and they brought this suit to enforce 
their right of pre-emption in respect of two 
agricultural survey numbers which were sold 
by the 2nd defendant, a Muhammadan woman, 
to-the lst defendant, a Hindu. The plaint- 
own the fields adjoining the land 
‘sold. - i 

The suit is from a villagein the Nan- 
durbar Taluka of the Kbandesh District. 
Both Courts have held that the Muhammadan 
right ‘of: pre-emption does not exist in the 
‘Khandesh District and have accordingly 
dismissed thé suit. ' i 

It is to be observed that no attempt 
was made in the Trial Court to grove the 
right of pre-emption as a special custom or 
usage; but the plaintiffs relied exclusively 
on the doctrine of Muhammadan Law. It is 
now contended on behalf of the plaintiffs 


‘in this appeal that the Mubammadan rule of 


pre-emption exists in the Districtof Khan- 
desh and should be enforced here, notwith- 
standing that the purchaser was a Hindu. 
This contention is based’ on clause 26 of 
Regulation IV of 1827 and the reference 


‘there occurring to "the law of the defendant.” 


Seeing that the principal defendant here, 
the purchaser of the property, is a Hindu, 
the appeal, it seems to me, would be 
exposed to many difficulties, even if the 
Court conceded the appellants’ primary 
rule of 
pre-ernption was operative in Khandesbh. 
But, in my opinion, that argument cannot 
be conceded. 

Clause- 26 of the Regulation of 1827 is 


as follows :— : 


“The law to be observed in the trial 
of suits shall be Acts of Parliament and’ 
Regulations of Government applicable to the 
case; iw the absence of such Acts and 
Regulations, the usage of the country iu 
which the suit arose; if-none such appears, 


“the law of the defeudant ; and in the absence 
of special law and usage, justice, equity and 


good conscience alone.” 

Jt is admitted in argument that the 
phrase “Regulations of. Government” must 
to-day include the Acts of the Indian 
Legislature governing the sale of immovegble 
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property, that is to say, the Indian Contract 
Act and the Transfer of Property Act. 
That being so, there does not: here exist 
that absence of Regulations which alone 
permits the Court to have recourse to “the 
law of the defendant,” and the appeal must 
be decided by reference to the Acts, not by 
reference to the defendant’s personal law. 
It is urged that the Transfer of Property 
Act and the Indian Contract Actare merely 
silent upon the question whether the rule of 
pre-emption survives. But the answer, in 
my opinion, is that that rule cannot be 
recognized unless the provisions and prin- 
ciples of these Acts are disregarded. For 
the rule is a clog or fetter upon that 
freedom of sale for which the Acts provide. 
This becomes, I think, the more clear if a 
comparison is made between Chapter III of 
the Transfer of Property Act, which deals 
with sales, and Chapter II, which deals 
with the general principles of the transfer 
of property and contains provisions regarding 
vested and contingent interests, or Chapter 
VII, which deals with gifts. By section 2 
(d) of the Act it is enacted that “nothing 
in the second chapter shall be deemed to 
affect any rule of Muhammadan Law," and 
section 129 of the Act contains a similar 


provision saving the rulesof Muhammadan, 


Law in regard to gifts. But the sections as 
io sales are quite general and contain no 
such restriction. Therefore, I do notthink 
that the appellants can succeed by virtue 
of this doctrine as a naked rule of law. 
The pertinent rules of law, as I think, are 
those to be found inthe Statute. This view 
is in accordance with the judgment of the 
Acting Chief Justice Holloway in Ibrahim 
Saib v. Muni Mir Udin Saib (1) and, in 
my opinion, that decision is applicable 


generally to this Presidency with the excep-. 


tion of  Guzerat. It is true that the 
Muhammadan rule of pre-emption, at least 
as between Musalman litigants, is accepted 
by the High Courts of Allahabad and 
Calcutta. But this circumstance, so far from 
assisting the present appellants, really sup- 
plies, as'*l think, another sufficient reason 
for dismissing the appeal. For in the 
United Provinces and Bengal, owing to 
local conditions which are not reproduced 


tl) 6 M. H. C. R. 26. 
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in this Presidency, there has been a course 
of judicial decisions in favour of the recog- 
nition of pre-emption; whereas in this 
District of Khandesh there is admittedly 
not a discoverable instance in which this 
right has been either allowed by the Court 
or even asserted by any litigant. And this 
fact, which I think is true of the Presi- 
dency generally except Guzerat, affords con- 
clusive evidence that to enforce the rule of 
pre-emption now would be to introduce 
into the law of property an innovation 
which is as foreign to the practice of the 
people as it is to the Statutory Law. -I 
desire to say nothing as to what the result 
would be if there were evidence in this 


case establishing a local custom 
in favour of the rule of  pre-emp- 
tion. For a custom is a local common 


law as it existed before the time of legal 
memory, as was said by Jessel, M. R., 
in Hammerton v.' Honey (2). And I see 
nothing in clause 26 of the Regulation which 
would prohibit the Court from giving effect 
to the established local custom in modification 
of the provisions of the Act, though whether 
the Court would do so or notis a matter 
which it is not now necessary to determine. 


From what I have already said it follows 
that, in my opinion, the appellants could 
not succeed under the Regulation even if 
they were able to show that the rule of 
pre-emption should be accepted by us asa 
rule of justice, equity and good conscience. 
Out of respect, however, to the arguments 
which have been heard upon the point, I 
will state that my own opinion is that this 
Court cannot recognize such a rule as a rule 
of justice, equity and good conscience. The 
decisions in Dada Honajiv. Babaji Jagushet 
(3) and Waghela Rajsanjt v. Shekh Masludin 
(4) are authorities for the view that it is to 
the English Law in general that- we must 
look for guidance as to what is a principle 
of justice, equity and good conscience, And 
this particular rule, as I have said, is not in 
accordance with the principles of English 
Law. On this point I desire to express my 
concurrence with what was said by Mr. Justice 


(2) (1876) 24 W. R. (Eng.) 603. 
(3) 2 B. H. C. R. 86. 
(4) 11 B. 551 at p. 661; 14 I, A. 89, 
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Phear in Nusrut Reza v. Umbul Khyr Bibee 
(5): “The right to pre-emption js very special 
in its character. It is foundedon the supposed 
necessities of a Muhammadan family arising 
out of their minute sub-division and inter- 
division of ancestral property; andas the 
result of its exercise is generally adverse to 
public interest, it certainly will not be 
recognized by this Court beyond the limits 
to which those necessities have been judicially 
decided to extend.” It seems almost 
unnecessary to add that the rational basis 
and justification for the rule of pre-emption 
has largely, if not entirely, disappeared in the 
mofussil on this side of India. As to the 
position in Guzerat upon which much was 
said in argument, that is now not so clear as 
it was, since the earlier decisions have been 
questioned by Mr. Justice Beaman and 
Mr. Justice Macleod in Dahyabhai Motiram 
v. Ohunilal Kishoredas (6). Whether the 
earlier decisions should still be followed is a 
question upon which, since the point does 
not now arise; it would be improper for me to 
express an opinion. I may, however, say just 
this, as the result of considerable experience 
as District Judge of Ahmedabad, that the 
judicial recognition of pre-emption in 
Guzerat, particularly amongst Hindus in that 
province, has always appeared to me 
anomalous and artificial. 

On these grounds I am ofopinion that the 
appeal fails and shouldbe dismissed with 
costs. : 

Suam, J.—I am of the same opinion. I 
desire to state briefly the grounds upon 
which I have arrived at the same conclusion. 

The lower Courts have rejected the 
plaintiffs claini for pre-emption, and the 
dispute now is substantially between the 
pre-emptors and the purchaser of the 
agricultural lands in suit. 


Under clause 26 of Regulation IV of 
1827, "the law to be observed in the trial of 
suits shall be Acts of Parliament and 
Regulations of Government applicable to 
the case; in the absence of such Acts and 
Regulations, the usage of the country in 
which the suit arose; if none such appears, 
the law of the defendant; and in the 


(6) 8 W. R. 309, 
(6) 22 Ind, Cas. 289; 38 B. 188; 15 Bom. L. R. 1186, 
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absence of specific law and usage, justice 
equity and good conscience alone.” 

On behalf of the purchaser it is urged 
that the Transfer of Property Act and the 
Indian Contract Act are applicable to this 
ease, that there is no saving clause in favour 
of the Muhammadan Law of pre-emption, 
that the provisions of the Acts are inconsistent 
with the right of pre-emption, and that 
the rules as to pre-emption must be deemed 
to have been abrogated by these Acts. 
There is considerable force inthis argument. 
But Mr. Shingne has not been able to suggest 
any satisfactory answer to the two difficulties, 
which present themselves in the way of 
accepting it. Firstly, in spite of these Acts, 
the right of pre-emption according to 
Muhammadan Law has been enforced in 
virtue of the usage of the” country 
in certain parts of India outside 
this Presidency, and in Guzerat, or at least 
in certain parts of Guzerat, in this Presidency. 
Secondly, Chapter III of the Transfer of 
Property Act, which relates to sales of 
immoveable property, does not purport to 
deal with the right of the vendor to 
sell, but only provides the mode of effecting 
sales, and contains provisions as to the rights 
and obligations of the seller and the buyer, 
in the absence of a contract to the contrary. 
I, therefore, hesitate to accept Mr. Shingne's 
contention. 

Assuming, however, without deciding, 
that there is no statutory provision applicable 


' to the case, itis clear that the plaintiffs 


cannot rely upon the usage of the ‘country’, 
as both the lower Courts have held that 
there is no custom of pre-emption 
recognised in the District of Khandesh 
and that there has been. no instance of 
the right of pre-emption having been 
exercised in that District. 

The law of the defendant cannot justify, 
in my opinion, the application of a special rule 
of Muhammadan Law to a case of this kind, 
in which there are two defendants, one a 
Muhammadan and the other a Hindu, the 
latter being substantially interested in his 
own right. There has been somédifference 
of opinion in other parts of India as 
to whether a  non-Mubammadan pur- 
chaser buys the property subject to the 
right of pre-emption according to the 
Muhammadan Law. lt may be that there 


+ 
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is good reason for the view that the non- 
Muhammadan purchaser buys the property 
subject to the right of pre emption in 
those parts of the country where such a 
right is enforced on the ground of usage 
or as a rule of Mubammadan Law. But 
that reason, as I understand it, is not 
that it is ‘the law of the defendant,’ but 
that it is in accordance with justice, equity 
and good conscience to enforce the right of 
pre-emption against the non-Muhammadan 
‘purchaser in such a case. 

Lastly, it is argued by Mr. Virkar that 
‘the right of pre-emption should be enforced 
asarule of justice, equity and good con- 
‘science. I am quite unable to accept this 
.argument. I agree generally with the 
observations relating to this point in Ibrahim 
Saib v. Muni Mir Ud n Saib (1) and hold 
that the right of pre-emption according to 
Muhammadan Law cannot be enforced solely 
‘as a matter of justice, equity and good 


conscience. 
"Mr. Virkar has relied upon the case of 


Gobind Dayal v. Inayatullah (7). The 
'eonelusions of Mahmood, J., in that case 
cannot apply to the present case, as the 
words of section 24 of the Bengal Civil 
-Courts Act upon. which they are based are 
materially different from the words of 
section 26 of Bombay Regulation IV of 
1827. The other Judges in that case 
apparently based their conclusion upon the 
ground stated in the judgment of Oldfeld, 
J., that on grounds of equity the Muham- 
madan Law in claims of pre-emption had 
always been held to bind Muhammadans 
and had always been administered between 
them. The Muhammadans were found as 
between themselves to hold property subject 
to the rules of Muhammadan Law, and it 
was not considered equitable that persons, 
who were not Muhammadans but who had 
dealt with Muhammadans in respect of 
property knowing perfectly well the con- 
ditions and obligations under which the 
property: was held, should merely, by reason 
that the were not themselves subject to 
Muhammadan Law be permitted to evade 
“ those conditions and obligations. This 
reasoning cannot apply to cases arising in 
a district where, the right of pre-empticn 


(7) T A. 775 at p. 764; A. W. N. (1885) 228, 
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is not shown to have been exercised even 
as between .Muhammadans, and where the 
persons not themselves subject to Muham- 
madan Law cannot be prcperly held to 
know that a Muhammadan holds the 
property in that District subject to the 
obligation of offering it to his neighbours 
before selling it to a stranger. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL FROM Oapxzn No. 125 
or 1915. 

February 1, 1916. 

Present:— Mr. Justice Piggott and 
Mr. Justice Walsh. 

BALI NATH—Derenpant— 
APPELLANT 
versus 
Syed WALI HASAN AND OTHERS—OPPOSITE 

. PauTIES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 19— 
Appeal -Date of hearing  postponed— Date mot com- 
municated—Default-—- Dismissal of appeal— Restoration 
of appeal —Sufficient cause. 

An appeal set down for hearing was ordered to be 
putup for hearing on the following day, but there was 
nothing on the record to show that this order was 
communicated to any of the parties concerned. The 


‘appeal was dismissed for default of appearance on 


the part of appellant: 

Held, that there was sufficient cause for the res- 
toration of the appeal. (p. 987, col. 1.] 

First appeal from the order of the Dis- 
trict Judge, Moradabad, dated the 19th 
March 1915. : . 

Tbe Hon'ble Mr. Gokal Prasad, for the 
Appellant. 

Mr. Agha Haider, for the Respondents. 


JUDGMENT.—The question for determi- 
nationis whether the appellant before us, 
who was appellant. in the Court below, 
should be permitted to have his appeal to the 
lower AppellateCourt re-admitted and decided 
on the merits, or whether the order refusing 
to re-admit his appeal which has been passed 
by.the learned District Judge should be 
allowed to stand. The. appeal in the: 
Court below was set down for hearing on , 
February 16th, 1915. It was postponed 
because the pressure of work was too great 
to admit of the Courts disposing of the 
day's list. An order was passed that 
ihe appeal should again be put up for 
hearing on February 17th, 1915. There 
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is nothing on the record before us to 
show that this order was communicated 
to any of the parties concerned, or: their 
legal representatives. There is anafidavit 
by the defendant himself to the effect 
that no intimation of the next date of 
hearing was given. On February 20th, 
- 1915, the appellant presented .an applica- 
tion to the Court below, supported by this 
affidavit, asking for a ye-hearing. The 
Legislature has provided no appeal from 
“an order dismissing an appeal for default 
under Order XLI, rule 17 of the Code of. 
Civil Procedure, but it has provided an 
appeal from an order refusing to re-admit 
an appeal dismissed for default. In our 
opinion this appeal must succeed. The 
appellant has shown sufficient cause for his 
absence on February 17th in that he has 
shown that de did not know that his 
appeal was set down for hearing on that 
day. We accept this appeal and, setting 
aside the order of the Court below, direct 
that the appeal of Lala Baijuath dismiss- 
ed by that Court on February 17th, 
1915, be re-admitted to the file of pending 
appeals and disposed of according to law. 
We think that the appellant is entitled to 
his costs of the present hearing in any 
event, and we order accordingly. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
Appuan FROM ORIGINAL Decree No, 455 
or 1914. 

February 28, 1916. 
Present:—Mr. Justice Chapman and 
Mr. Justice Mullick. 
GOPINATH BHAGAT— Pratntirr— 
APPELL:NT 
versus 
Raja LAKSHINARAIN SINGH— 
DEFEXDANT—HESPONDENT. 

Chota Nagpur — Encumbercd Estates Act (FI of 
1816), ss. 8, 124 —"Heir", meaning of—Contract dct 
(IX of :872), ss. 2 (d), 68—Necessity—Money required 
forsradh of mother—Consiteration, promise to defer 
bringing suit on void contract if. 

The provision in section 3 of the Chota Nagpur 
Encumbered Estates Act of ,1876 contemplates tho 
existence of an heir of the holder of a propert r 


CASES. 937 


under management under that Act, during lis life- 
time; and a contract made by such an heir of tho 
holder during his life-time which may involve 
them or either of them in pecuniary liability is void. 
(p 988, col. 1.] 

A promise to defer bringing a suit upon a contract 
which is void, does not amount to a consideration. 
[p 988, col 2] 

During the life-time of his father money borrowed 
by a person incapable of entering into a contract, to 
pay for the sradh of his mother, is not a necessary 
within the meaning of section 63 of the Contract 
Act. [p. 938, col. 2. : 


Appeal against the decree of the Subordi- 


nate Judge, Manbhum, dated the 6th 
August 1914. i 
Sir Rash Behari Ghose and Babu Bepin 


Behari Ghose, for the Appellant. 

Sir S. P. Sinha, Babus Jyotee Prosad Sarba- 
dhikary and Moumotha Nath Mukherjee, for the 
Respondent. . 

JUDGMENT.— This appeal arises out of 
a suit originally instituted for the recovery 
of money alleged to be due upon two bonds. 
The suit was decreed so far as it related to 
one bond. The claim upon the other bond 
was dismissed. The plaintiff appeals against 
the latter part of the decision. . 

The facts may be stated shortly as follows: — 
The estate of one Raya Baikunth Narain 
Singh was under’ management under the 
Chota Nagpur  Encumbered Estates Act, 
1576, from May 1888 til August 1907. 
Raja Baikunth Narain Singh was‘then alive 
and, during his life-time, in August 1899, his 
son Raja Radha Mohun Deb Singh executed 
a bond in- favour of the plaintiff for a sum 
of Rs. 7,500. After the estate had been 
restored and Government management had 
been withdrawn in the year 1907, the de- 
fendant in the present suit, who is the son of 
Raja Radha.Mohun Singh, executed a bond 
which refers to the loan taken by Raja Radha 
Mohan Singh in 1899 and recites that “a 
portion of that debt has been remitted and 
that the defendant promises to pay the re- 
mainder in instalments in & period of ten 
years.” This is the bond which has been 
sued upon in this ease. The learned Sub- 
ordinate Judge has held that the defendant 


_is protected, on the ground that there was no 


consideration for the bond sued ‘upon inas- 
much as his father Raja Radha Mohun 


Singh was atthe time he entered into the 


contract in 1899 ineapable of entering into 
any contract which involved him in pecu- 
niary liability. Section 3 of the Chota Nag- 
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pur Eneumbered Estates Act was relied 
upon. The first argument that has been 
&dvanced before us is with reference to 
the wording of that provision which is to 
this effect: “The holder of the property 
‘and his heir shall be incapable of entering 
into any contract which may involve them 
or either of them in- pecuniary liability.” 
At the time when the contract was entered 
into, the holder of the property, Raja Bai- 
kunth Narain Singh, was alive. It is argued 
that Raja Radha Mohun Singh who en- 
tered into the contract did not legally be- 
come the heir until his father’s death and 
that, therefore, at the time he entered into 
the contract, he was not the heir and was 
not protected by this provision. Na doubt, 
it is correct shortly speaking, to say that 
‘no person can become an heir until after 
the death of his ancestor, but, on the word- 
ing of the provision itself, it seems im- 
possible to attach that strict meaning to 
the word ‘heir.’ The provision is to the 
effect that the contract shall not involve 
them, that is, the holder and his heir or 
either of them in pecuniary liability. The 
provision, therefore, appears to contemplate 
the existence of an heir during the life- 
time of the holder. We hold, therefore, 
that the provision did protect Raja Radha 
Mohur Singh at the time when he entered 
into this contract. 

It is then argued that the contract was 
not void coutract but was only voidable; 
and in support of this argument reference 
is made to section 124 of the Act, which 
was added by a recent amendment which 
provides a special protection against pro- 
mises made after possession is restored to 
the holder. It is argued that this would 
be unnecessary if the contract made during 
the management were void. In our opinion, 
it is impossible to say that the contract 
made by a person incapable of entering into 
a contract is not void. We hold, therefore, 
that the contract was void. 


It is then contended that inasmuch as 
there wagen new consideration for the con- 
tract entered into by the defendant, the 
contract was a good one, although there 
was uo consideration so far as the recogni- 
tion of the liability under the bond entered 
into by Raja Radha Mohun Singh was 
concerned. The consideration is said to be 
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the remission of a portion of the debt and 
the permission to pay in instalments in a 
period of ten years. The new consideration, 
therefore, consisted merely of a promise to 
defer bringing a suit upon the void con- 
tract. We do not think that that amounts 
to a consideration. ] 

It is then said that the bond entered into 
by Raja Radha Mohun Singh in 1899 was 
partly to provide for necessaries and re- 
ference is made to the fact that a part of 
the money is said to have been borrowed to 
pay for the ,sradh of his mother. Even if 
we were to hold that section 63 of the 
Contract Act is applicable, we would be . 
unable to say that this was a necessary 
during the life-time of Raja Radha Narain’s 
father, Raja Baikunth Narain Singh. 

The result, therefore, is that the appeal is 
dismissed with costs, one hundred and forty 
rupees. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Crvi Appeat No. 840 or 1914. 
December 3, 1915. 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
JAGJIVAN MULJI—Derenpant No. 3— 
APPELLANT 
versus 


NATHJI JAGESHWAR —Prammrr— 
RESPONDENT. 

Evidence Act (I of 1872), s. 92— Written speed 
—Addition of new terms, if permitted—Transfer of 
Property Act (IV of 1882), s. 40. 

Criminal proceedings between, the parties were 
compounded on certain terms arranged between 
them and set forth in great detail and with 
much care and elaboration ina written agreement. 
The agreement contained no reference to the subject- 
matter of the suit which the plaintiff subsequently 
instituted, alleging in the plaint that the said sub- 
ject-matter formed part of the consideration for the 
compromise in the criminal proceedings: 

Held, that in putting forward the case as alleged 
in the plaint, the plaintiff was attempting to adda 
new term to the written agreement which settled 
the terms of the compromise, and that, therefore, 
under the provisions of section 92 of the Indian 
Evidence Act, the plaintiff could not be permitted 
to do so. [p. 989, col. 2; p. 940, col. 2; [p. 941, col. 1.] 

Second Appeal from the decision of the 


Joint Judge, Ahmedabad, in Appeal No. 396 


Vol. XXXII] 
JAGJIVAN MULJI 9. NATHJI JAGESHWAR. 


of 1912, confirming the desree passed by 
the Subordinate Judge, Umreth, in Civil 
Suit No. 308 of 1911. 


Mr. H. V. Divatia, for the Appellant. 
Mr. G. N. Thakor, for the Respondent. 


JUDGMENT. 


Scorr, C. J.— The plaintiff sued for the 
removal of what is styled in the plaint 
a curved heap of clay projecting beyond 
the ofta of a house formerly belonging to 
defendants Nos. land 2 and subsequently 
transferred to defendant No. 3. He alleged 
that in & complaint lodged before the 3rd 
Class Magistrate against defendants Nos. 1 
and 2, it was agreed that the heap projecting 
beyond the offa was -to be removed and 
that owing to an undertaking accepted by 
defendant No. 4 the complaint was with- 
drawn; and lgter on he says that defendant 
No. 3 has been joined as he purchased the 
plaint house, that is, the house to which 
the otta appertained mentioned above in 
the plaint, and defendant No. 4 was made 
a party because of his kabuliyat to get 
the heap removed. The defendant No. 4 in 
his written statement denied being a surety 
to the compromise between the parties and 
said that in the criminal proceedings he was 
working as a ‘nukhtyar on behalf of 
defendants Nos. 1 and 2, and that finally an 
. amicable settlement was arrived at and 
mutual documents wére passed whereby 
defendants Nos. 1 and 2 had agreed to 
remove so much of the otta as might be 
found to have been newly enlarged, and 
that he had been unnecessarily joined. 

Upon the evidence the learned Trial 
Judge states: “It appears that a charge 
was framed against defendant No.1 on the 
9th January 1910, and the agreement was 
entered into two days later, č. e.„ on the 
llth January 1910. But the defendants 
were acting under legal advice.  Messrs. 
Harishankar D. Joshi and Mulji Narottam, 
mukhiyar, were their advisers in the 
Magistrate’s Court. The written agreement, 
Exhibit 44, is proved by the latter, and 
in his written statement, Exhibit 7, he 
supports the oral agreement setup in the 
plaint.” That is a misstatement of defend- 
ant No. £s written statement which, as 
already observed, states that an amicable 
settlement was arrived at and mutual docu- 
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ments were passed whereby defendants Nos. 1 
and 2 agreed to remove so much of the 
otta as might be found to have been 
newly enlarged. Exhibit 44, which was 
the document drawn up by the legal 
advisers of the parties in compromise of 
the criminal proceedings, commences with 
the recital of disputes relating to a privy 
and land and other matters concerning the 
old houses of the plaintiff and the Ist 


"defendant adjoining each other, and after that 


recital it states: ‘Ultimately I filed a com- 
plaint. The same is this day compounded, 
i.e, a settlement is come to as follows." 
Then follow elaborate provisions with regard 
toa privy and passage between the two 
houses without any reference whatever to 
any projection from the otta, and it is 
stated and also proved to the Satisfaction 
of the lower Court that this document 
was prepared in duplicate, one counterpart 
being signed by each of the contesting 
parties. Therefore, we have a full and 
elaborate statement of the consideration 
for the withdrawal of the criminal proceed- 
ings. The plaint, however, is entirely 
silent as to all the considerations stated 
in Exhibit 44, and states that owing to 
an undertaking accepted’ by defendant 
No. 4 the complaint was withdrawn, the 
undertaking’ being with reference to the 
removal of the projecting part of the 
otta. It appears to me that in putting 
forward the case that the complaint was 
withdrawn in consideration ofthe compromise 
to remove the otta, the plaintiff is at- 
tempting to add a new term to the agree- 
ment, Exhibit 44, which settled the terms 
of the compromise. The point appears to 
have escaped the notice of the lower 
Courts, and we have, therefore, now had a 
prolonged argument on the part of the 


: plaintiff's Pleader, and since the adjournment 


yesterday he has addressed us again upon 
the same point, but nothing that he has 
urged has in any way shaken my conviction 
that the alleged agreement sued upon is 
without consideration. 


In this view of the case, it is not 
necessary to consider another important 
and difficult question of law, which also 
appears to have escaped notice in the 
lower Courts, and that is whether an 
affirmative agreement to do certain Work 
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purchaser 
so as to 


can be enforeed against the 
with notice of the agreement 
justify a mandatory injunction calling 
upon him to do the work. It apparently 
could not be enforced in England upon 
the authority of Tulk v. Mowhay (1) and 
subsequent cases. Whether it could be 
enforced under section 40 of the Transfer 
of Property Act is a point which, in view 
of the failure of the plaintiff to prove 
consideration for the agreement set up, it 
is not necessary now to decide. I. would, 
therefore, reverse the decree of the lower 
Appellate Court and dismiss the suit with 
costs throughout. 


Beaman, J.—I concur. This suit has 
been brought to enforce an obligation 
arising gut of contract under section 40 
of the Transfer of Property Act. It is 
plain then that if we cannot look at the 
contract under section 92 of the Indian 
Evidence Act, it would not be open to us 
to give the plaintiff the relief he seeks. 
And the question which has to be answered 
is whether we are permitted by the terms 
of section 92 of the Indian Evidence Act, 
in ihe state of facts alleged in the 
pleadings and held proved by the Courts 
below, to look at the oral agreement upon 
which the plaintiff relies. 

Briefly his case. is this, that owing to 
certain disputes between himself and 
defendants Nos. 1l and 2 he had instituted 
eriminal proceedings, and those proceedings 
were compounded on certain terms arranged 
' between himself and the said defendants 
Nos. 1 and 2 and set forth in great 
detail and with much care and elaboration 
in awritten agreement, which is Exhibit 
' 44 in this case. That agreement contains no 
reference to the subject-matter of this suit, 


and the plaintiff in bringing his suit has . 


to rely upon an oral agreement, which 
we find in his plaint is referable to 
the consideration expressed in, and 


presumably, therefore, exhausted by, the 
“ following terms of the writing Exhibit 
44. He seeks to evade this difficulty, first, 
by sayin that the oral agreement upon 
which he relies does not fall within the 
general prohibition of the opening part cf 


- (1) (1848) 2 Phill. 774 at p. 778; 1 Hall &.Tw. 105; 
18 L. J. Ch. 83; 13 Jur. (o. s.) 89; 12. L. T. (o. s.) 469; 
U Mg R. 1143; "8 R. R. 289. 


. was drawn up. 


‘careful supervision of tlie 
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the section.. In my opinion it very clearly 
does. It cannot be anything less than an 
addition, and' a very material addition, to 
the promises or undertakings exacted from 
defendants Nos. 1 and 2 in consideration of 
the plaintiff withdrawing his criminal pro- 
secution. That hardly admits of argu- ` 


_ ment. 


The plaintiff ¿hen fell back upon proviso 
2 to that section and contended that this 
was a separate oral agreement upon which 
the writing is silent and which is not 
inconsistent with its terms. But having 
regard to the fact that the plaintiff him- 
self refers its consideration to the consider- 
ation set forth in the writing, it becomes 
perfectly evident that the oral agreement 
now relied upon must be inconsistent with 
the terms of the writing Exhibit 41, as 
that is to be regarded as a complete 
expression of the contract ° tben entered 
into between the ‘parties. It might be 
simply illustrated in this way, that a 
writing which shows that 4 bought from 
B an article X for a given sum of & 1G, 
is inconsistent with the subsequent averment 
of A that he likewise: bought from Ban 
article Y for the same consideration. Tor 
the effect of that would be that while the 
writing expresses that the article X wag 
bought for £ 10, 4 now seeks to show 
that the price was less than £ 10 or that 
nothing at all was. paid for Y. In the 
former case a separate oralagreement set 
up would clearly be inconsistent with the 
writing, and-in the latter case it would 
leave the agreement sought to be enforced 
without any consideration at all. 

Lastly, I understand the plaintiff relies 
upon proviso 4, which permits any sub- 
sequent oral agreement which rescinds or 
modifies the writing to be proved. But 
again it is the plaintiff’s own admission, 


‘and it is proved beyond doubt, that this 


was not a subsequent oral agreement, but 


“was part of a single transaction to which 


expression was given in Exhibit 44. I must 
have been arrived at before that writing 
The writing is not one of 
an informal or careless character in favour 
of which any presumptions could be drawn 
in order to make proviso 2 applicable. 
It appears to have been drawn under the 
legal advisers 
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of the parties. In these circumstances I 
am of opinion that the order proposed by 
my Lord the Chief Justice is finquestionably 
right that we are precluded from locking 
at the oral. &greement upon which the 
plaintiff relies by ‘section 92 of the Evidence 
Act, and as a consequence his suit fails 
and must be dismissed with all costs. 

. Decree reversed. 


: -MADRAS HIGH COURT. 

‘Figs Civit. ArpraL No. 98 or 1914. 
November 10, 1915. 
Present:—Mr. Justice Coutts Trotter and 

i Mr. Justice Srinivasa Aiyangar. 

. sree Raja Dantalooru PEDA VENKATA 
JAGANNADHA RAJU BAHADUR GARU 
AND ANOTHER— PLAINTIFFS Nos. 1 AND 2 

—APPELLANTS 
versus 
KARLAPATI RADHAKRISHNAIAH AND 
ANOTHER—-Derenpants Nos. 1 AND 2— 


' : RESPONDENTS. 

Registration Act (XVI of 1908),s. 17 (v) (2j— 

. Agreement to execute a deed of release in favour of 
lessor collateral.to the lease—Admissibility in evidence 
—Evidence Act. (I of 1872), s. 92— —"'Qollateral", 
meaning of—Plaint mot properly framed—Points at 
issue well known to parties—Court, whether can grant 
relief. E 

Where plaintiffs in consideration of the defend- 
ants procuring thom a loan, leased out to the 
defendants a considerable piece of property at a 
specially favourable rental, and the defendants, in 
their turn, executed on the same date a document 
whereby they agreed to surrender the property and 
execute a deed of release in favour of the lessors 
onthe failure. of the said consideration, and the 
loan not having been procured, the plaintiffs sued 
to compel defendants to execute a deed of release: 

Held, (1) that the document executed by the 
defendants, theugh forming -a part of the larger 
transaction of which the lease formed another 
part, was wholly independent of tho lease or of 
any of itsterms; [p. 943, col. 2.] 

Subramanian Chettiar v. Arunachalam Chettiar, 25 
M. 603; 29 I. A. 138; 12 M. L. J. 479; 6 C. W. N. 865; 
De Iassalle v. Guildford, (1901) 2 K. B. 215; 70 D. J, 
K. B. 533; 84 L. T. 549; 49 W. R. 467; 17 T. L. R. €84, 
followed. 

(2) that is was entirely collateral to the lease 
and was within the terms .of sub-section (v), clause 
(2), of section 17 of the Registration Act, and was, 
therefore, admissible in evidence without registration; 
(p. 948, col 2.] - 

(3) that being only collateral to the lease, it was 
pubside the operation of section 92 of- the Evidence 
Act, whether regarded as itself the contract or as 


evidence of an-oral agreement to the same effect. 
(p. 944, col. 1.] ; 

One agreement is said to be "collateral" to another 

when it subserves in some part the same purpose as 
the other. (p. 943, col. 2.] 
Where defendants are perfectly weil aware of 
what is in issue between them and the plaintiffs, a 
Court will grant plaintiffs the relief to which they 
are in law entitled, even though the plaint does 
not properly frame the relief. [p. 944, col. 1.] 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Bezwada, in Original Suit No. 18 of 1912. 

Messrs. P..Narayanamurihi and B. So- 
mayya, for the Appellants. 

Messrs. T. Rangachariar, Visvanatha Sas- : 
tra, G. Krishnaswami Atyar and K. Krish- 
naswamy Aiyangar, for the Respondents. 


JUDGMENT. 


Courrs Trotter, J.——This is aw appeal 
by the plaintiffs from the judgment of the 
Subordinate Judge of Bezwada dismissing 
their suit and refusing them the reliefs 
they asked. The facts out of which the 
suit arose are these; The plaintiffs are the 
proprietors of an estate known as the 
Gundepalli Estate, which was apparently of 
considerable extehb, and in the year 1911 
they were extremely hard pressed for money. 
Their lands were mortgaged to the extent 
of something like two Jakhs and they were 
indebted to sundry personal creditors in 
sums which amounted more or less to 
another lakh; and they were naturally 
anxious to borrow money in order to dis- 
charge those liabilities and disencumber 
their lands. Sometime in the early part 
of 1911 they seem to have got in touch 
with the defendants who are sowcars in 
Madras. Various proposals were made, 
first by sale, and then by mortgage, for a 
comparatively modest loan of Rs. 15,000, 
and then as the negotiations developed, 
it became obvious that so modest a sum 
could afford no substantial relief to the 
embarrassments of the plaintiffs and there- 
upon a proposition was set on foot, of the 
defendants finding a lender of three lakhs 
of rupees for which the defendants were 
to receive a commission. The original figure 
seems to have been fixed at 4 per cent. 
The negotiations went on. The plaintiffs 
were continually pressing for news as to 
whether the loan’ had been arranged and the, 
defendants were constantly. holding out hopes 
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that & loan would very soon be arranged, 
and so matters went on until the 11th of 
September 1911. In that month the plaint- 
iffs leased to the defendants a consider- 
able piece of property out of their kama- 
tam lands at a rental of Rs. 500 per an- 
‘num. On the same date, according to the 
plaintiffs’ case, they were given by the de- 
fendants a document, which is Exhibit S 
in the case, of which the important clause 
is the last which is in these terms: — If 
the said loan (that is, the loan of three 
lakhs to which I have alluded) could not 
‘be given to you for any reason, I shall 
have the ‘said patta and muchiléka (that 
is, the lease of even date to which I have 
referred) cancelled and execute a deed of 
release in your favour. That was signed 
by the 2nd defendant. It is not disputed 
that he had authority to bind his co-de- 
fendant. Now the plaintiffs’ case is this: 
that the lands comprised in the patta 
yielded a revenue very greatly in excess of 
the Rs. 500 rental ta be paid by the de- 
fendants, and that the difference between 
the rent they were paying and the realiz- 
able rent, which they put at Rs. 1,500 and 
which the learned Judge accepts as worth 
at least Rs. 1,200, was to be in lieu of 
the commission which would otherwise have 
been payable to the defendants on finding 


the desired lender. Now in fact the 
lender was never found. The defend 
ants suggested that. one of them had 


a wealthy father-in-law who was .on the 
verge of lending money. Whether that 
be so or not, it is impossible now to say. 
Having regard to the fact that hopes were 
held out to the plaintiffs, who, it is ob- 
vious from the correspondence, were very 
helpless and unbusinesslike people, that 
the loan would be given at arate of not 
more than 4 percent. per annum, I think 
it extremely questionable whether the whole 
of the defendants’ story as to the readi- 
ness of the father-in-law to come forward 
was not a mere bait to induce the plaint- 
iffs to do that which they did. In. fact, 
as I haveesaid, the Joan was never made, 
so that the plaintiffs got nothing and the 
defendants were, of course, never in a posi- 
tion to earn their commission. The case 
of the plaintiffs is based upon Exhibit S. 
Thgy ask that, as the loan has never been 
granted io them, the Court should relieve 


them by ordering the defendants to carry 
out their covenant in Exhibit S and exe- 
cute a deed ôf cancellation of the lease 
and a deed of surrender to the plaintiffs, 

The defendants’ case raises two issues, one 
of fact andone of law. The issue of fact is 
as to the genuineness of Exhibit S, which the 
defendants ask us to believe was a forgery. It 
is conceded, and we think it is manifest 
to the eye, that if thesignature of Exhibit 
S is a forgery, it is an extremely good 
one, its likeness to the admitted signatures 
of the 2nd defendant is extremely striking 50 
much so that the learned Judge in stig- 
matising this document as a forgery does, 
not suggest that the signature is forged, 
but make the- suggestion, which, as far as 
Ican see, was never suggested in the cross- 
examination and of which there is nothing” 
even in outline in the evidence-in-chief for 
the defence, that it is not ° unlikely that 
the 2nd defendant may have given one of the 
witnesses for the plaintiffs a blank paper 
with his signature in connection with certain 
criminal proceedings that were then in 
the air. All Ican say is that, that seems 
to me a wholly gratuitous suggestion and 
one which a Court of Law ought not to 
indulge in for the purpose of branding 
litigants with the inculpation of a crimie 
nal forgery. The person upon whom this 
stigma is personally: cast, the 5th witness 
for the plaintiffs, was never asked a single 
question about it in cross-examination, nor 
was any question put to the Ist plaint- 
iff who went into the box imputing com- 
plicity in any such scheme. T -think that 
it would be acting contrary to judicial 
principle to hold Exhibit S on the materials 
before us to be a forged document. The 
probabilities seem to me to be all against 
its being a forged document. If it were, 
then we must suppose that the plaintiffs 
handed over these valuable lands to the 
defendants without a farthing’s worth of 
security that they would get anything what- 
ever in return for them. It is quite true, 
as Mr. Rangachari said, that they were in 
bad grace. It is quite true that they were 
un- businesslike people; and it is quite possible 
that the defendants were ready to take 
any possible advantage of them that they 
could. But at the same time I 
bring myself to believe that they went so 
far as to give away the whole of the lands 


cannot . 
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that were the recompense of the defendants 
without & saving clause to ensure that 
they got something in returm for what 
they gave. It is said that the letters 
contain no reference to this agreement 
Exhibit S either before or after the 
llth September. I have perused those 
letters, and itis quite true that they do 
not refer to this agreement. But they bear 
the stamp of being written by men hard 
pressed for money solely anxious to beseech 
the defendants to try and get a loan and 
extricate them out of the mire into which 
they have fallen. I hold that Exhibit S 
was a genuine document and represented a 
genuine transaction. 


Then Mr. Rangachari says, even if it be 
so, it is in. law void and of no effect, because 
he says the lease is a registered document 
and it cannot have its effect varied or 
altered by an untegistered document, which 
Exhibit S admittedly is; and he relies for 
that proposition upon various portions of 
section 17 of the Registration Act. He 
says that the effect of Exhibit S is to 
limit or extinguish a right, title or interest 

. in immoveable property of the value of 
Rs. 100, (that is, sub-section (b) of sec- 
tion l7). He further says that if it does 
not fall within that, it falls within sub- 
section (c) of the same section as being an 
instrument acknowledging the receipt of 
consideration on account of the declaration 
or extinction of such right or interest in 
immoveable property. The plaintiffs’ case 
is that the apt clause of the section is 
sub-section (v) of clause 2 of section 17, which 
exempts from the necessity of registration 
a document which does not itself create or 
extinguish any right, such as 
described, in immoveable property but merely 
creates a right to obtain another document 
which will,!when executed, create or extinguish 
such right. He also relies on section 92 
of the Evidence Act, and says that Exhibit 
S is a violation of the rule, there laid 
down, that the lease is a document which 
contains all the terms of the contract, and 
that Exhibit S falls within the mischief 
of that section, because it is called in 
evidence for the purpose of adding to or 
subtracting from, it does not matter which 
way it is put, the terms of the lease. He 
cited a great many authorities to the 


- the Evidence Act. 


I have’ 


-me quite 


effect that an unregistered document is 
not admissible in evidence, which qualifies 
the effect of a registered document or adds 
to or varjes its terms. With that pro- 
position I am in complete accord. The 
only point where I differ is, that I do 
not think that any of these cases apply, 
because I do not think the present case 
can properly be put in any way as a 
violation of the principle laid down either 
in the Registration Act or section 92 of 
In my opinion Exhibit S, 
though no doubt in the widest sense 
part of the same transaction as the lease, and 
indeed the word that^lam going to apply, 
namely, ‘collateral’, implies in itself that 
it subserves in some part the same 
purpose, though, as I say, it forms a part 
of the larger transaction of which the 
lease forms another part, is, in my opinion, 
wholly independent of the lease or of any 
of its terms. For that view of the docu- 
ment, I rely upon two decisions, one a 
decision of the Privy Council, Subramanian 
Chettiar v. Arunachalam Chettiar (1), and 
the other the well-known case of De Lassalle 
v. Guildford (2). Mr. Rangachariar pointed 
out that De Lassalle y. Guildford (2) was 
not a suit for specific performance but an 
action sounding in damages for breach of 
contract. That seems to me in no way 


‘to detract from its authority as to when in 


contemplation of law, one document will 
be held to be a variance or derogation of ° 
another, and when it will be held to be 
embodying a collateral and distinct agree- 
ment. In. my judgment Exhibit S is 
entirely collateral to the lease and was 
a document within the very terms of 
sub-section (v), clause (2), of section 17 of 
the Registration Act, namely, a document 
which does not itself create or extinguish 
a right in immoveable property, but a 
document which gives the right to obtain 
another document which, and which only, 
wil have that effect. If the words 
of Exhibit S are examined, they seem to 
incapable of any other con- 
straction. The wordstused are: “I shall have 
the said patta and muchiltka ‘cancelled 
and execute a deed of release in your 

(1) 25 M. 603; 29 I. A. 188; 12 M. L. J. 479; 6 C. W, 
N. 865. 

(2) (1901) 2 K. B. 215; 70 L. J. K. B. 533; 84 L. T. 
549; 49 W, E, 467; 17 T. L. B. 384. . 
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favour" That is the only operative portion 
of the document and how anybody can 
contend that the moment it was found that 
the loan could not be given, these documents 
became Zpso facio void and of no effect 
I cannot conceive. If they were void and 
of no effect, there was not the slightest 
reason for the patia and muchilika being 
cancelled by the defendants, and still less 
is there any need for a deed of release 
in favour of the plaintiffs. In my opinion 
this contention of the respondents is quite 
. untenable, and I, therefore, hold that 
Exhibit S is not & document requiring 
registration, and since it is only collateral 
to the lease, I think it is outside the 
operation of section 99 of the Evidence Act, 
whether it be regarded as itself the contract, 
oras ewdence of an oral agreement to the 
same effect. 


The result is that Exhibit S being an 
enforceable contract; the plaintiffs are 
entitled to the relief claimed. It is said 


that the plaint does not properly frame 
the relief to which the plaintiffs, on the 
construction this Court bas adopted, are in 
law entitled. I think that is very likely 
right. I think the exactly appropriate 
relies was not asked for, although the 
: second head of the relief claimed comes very 
near it inasmuch as the plaintiffs ask for 
cancellation of the paita and 
of if to them. That is at any rate an 
` appropriate statement of a portion of the 
relief they are entitled to, But eveu if 
I thought that the plaint wholly failed to 
ask in apt terms of art that which the 
plaintiffs are entitled to, that would not 
be the slightest obstacle to doing them 


justice in this case, because it is perfectly - 


obvious that the defendants knew absolutely 
clearly what it was that was in issue 
between them and the plaintiffs, and what 
the plaintiffs wanted; and the precise way in 
which it is framed is after all a mere 
question of words. 

The result will he that the judgment 
of the lower Court will be reversed and 
the defendants will be ordered to cancel and 
deliver up the patta and muchilika and 
-to execute a deed of release in favour of 
the plaintiffs. But they cannot, of course, 
obtain specific relief without putting the 
gther parties .in the position they were 
in before the transaction in question. The 


delivery ` 


evidence of the defendants is that, 
request of the plaintiffs, 
two years’ erent, namely, Rs. 1,000 in 
advance, and they got a receipt for 
the Rs. 1,0C0. The plaintiffs do not attempt 
to deny that they gave the receipt. They 
admit they gave the receipt, butthey ask 
us to believe that they gave that receipt 
without getting the money. We do not 
accept that story. Whether it is true or 
not it is impossible to determine; but if 
parties choose to execute formal documents 
acknowledging receipt of .moneys which 
they have not received they have only 
themselves to thank if-a Court of Justice 
binds them to their written word. There- 
fore, the relief granted to the plaintiffs 
will be conditional on their refunding to the 
defendants the sum of Rs. 1,000 with 
interest at 6 per cent. per annum from the 
4th October 1911 till paymeat. The appeal 
is allowed with costs throughout. 

SRINIVASA Atyancar, J.—I agree. 1 desire 
to add only this. I doubt whether section 92 
of the Evidence Act can have any application 
to this document, Exhibit S. Exhibit S, 
as I read it, is an agreement in writing. The 
plaintiffs do not desire to let in evidence of any ' 
oral agreement, because I think Exhibit S 
isan agreement in writing and not merely 
a memorandum of a previously concluded 
oral agreement. 


at the 
they paid them 


Appeal allowed, 


MADRAS HIGH COURT. 
Civi, Revisioy Petitions Nos. 1013 AND 1014 
or 1914. 

November 11, 1915. 
Fresent:—Mr. Justice Kumaraswami Sastri. 
PRABHALA NARASIMHASOMA- 
YAJULU GARU--PraINTIFF— 
CouxTER-PETITIONER— PETITIONER IN BOTH 
versus 
In C. R. P. No. 1013 or 1914 
MUTTURY SOMAPPA — PLAINTIFF— 

PETITIONER— RESPONDENT 
: In C. R. P. No. 1014 or 1914 
KOLLURY LAKSHMINARAYANA— 


PLAINTIFF — PgTITIONER— RESPONDENT. - 
Civil Proçedure Code (Act V cf1€£Cg), non 
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XXXVIII, v. 10—Sale of mortgaged property—Sub- 
sequent attachment of sale-proceeds by puisne mort- 
gagee, effect of—Attachinent before judgment by simple 
creditor—No application for execution prior to 


realisation—Simple creditur, whether entitled to rateable 
distribution. 


A puisne mortgagee does not lose his rights under 
the mortgage simply by attaching the sale-proceeds 
in Court after the sale of the mortgaged property at 
the instance of a prior mortgagee. 

An attachment before judgment cannot by itself 
give a simple creditor priority overa mortgagee, nor 
. can the former come in for a rateable distribution 
under section 78 of the Code of Civil Procedure, when 
not only is there no application by him for execution 


of the deoree but the money is realized before attach- 
ment. 


Arunachellum Chettiar v. Haji Sheik Meera Rowther, 
7 Ind. Cas. 856; 8 M. L. T. 226; 34 M. 25; 
(1910) M. W. N. 688; Srinivasa Ayyangar v. Seetha- 
ramayyar, 19 M. 72; 6 M. L. J. 151, followed. 


. Petitions, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the orders of the Court of the Principal 
District Munsif of Peddapur, in Civil 
Miscellaneous Petitions Nos. 778 and 773 of 
1914, in Small Cause Suits Nos. 926 and 917 
of 1913, respectively. 

Mr. P.' Somasundaram, for the Petitioner. 

Mr. M. Patanjali Sastri, for Mr. P. 
Narayanamurthz, for the Respondents. 


JUDGMENT.—The District Munsif was 
clearly wrong in thinking that the petitioner 
lost his rights as mortgagee simply because 
he attached the surplus sale-proceeds. 
He is the puisne mortgagee and has a 
charge over the surplus sale-proceeds in 
Court after the property was sold at the 
instance of the prior mortgagee. The 
proper course was pursued by him when 
he applied for payment. 

The attachment before judgment made 
at the instance of the counter-petitioner 
will not affect the petitioners rights; 
Order XXXVIII, rule 10, of the Code of 
Civil Procedure is clear. 


Itis also difficult to see how the ‘attaching 
ereditor is entitled to rateable distribution, 
as not only was there no application for 
execution made by him cf the decree, but 
the money was realised before he attached 
the property: Arunachellum Chettiar v. Haji 
Sheik Meera Rowther (1) and Srinivasa 
Ayyangar v. Seetharanayyar (2). 


(1) 7 Ind. Cas. 856; 34 M. 25; 8 M. L, T. 226; 
(1910) M. W. N. 688. - 
(2) 19 M. 72; 5 M. LL. J. 151. 
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It is argued by the counter-petitioner’s 
Vakil that the order for payment was 
obtained by the petitioner by fraud and 
that apart from any other consideration 
the Judge had power to vacate the order. 
I can find nothing in the record to show 
that the petitioner or his Vakil were 
guilty of any fraud or were responsible for 
ihe entry asto notice to attaching creditors 
made by the execution clerk. As the 
attaching creditors had absolutely no right 
to the money which in law was clearly: 
payable to the petitioner as puisne mortgagery 
it is difficult to see what motive the 
petitioner and his Vakil had to perpetrate 
any fraud. Probably the execution clerk 
thought that it was his duty to have 
brought the fact of attachment to the notice 
of the Court and tried to cover up his 
negligence. 

T set aside the order of the District Munsif 
with costs throughout. The civil miscel- 
laneous petitions in the lower Court will be 
dismissed. 


Petitions allowed; Order set aside, 


ALLAHABAD HIGH COURT. 
FigsT Cryin APPEAL No. 178 or 1914. 
January 24, 1916. < 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MURLIDHAR AND oruzgS—DEFENDANTS — 
APPELLANTS 
versus 


DEWAN CHAND AND oTHERS—P LAINTIFFS 


——HRESPONDENTS. 

Will, construction of —Lrust. 

A Wili executed by a Hindu in favour of his two 
nephews contained the following provisions:— 

"In the other dwelling house consisting of three 
sections of thakwrdwara including the staircase 
both the executors aforesaid should reside, put 
up pilgrims and attend on them jointly and 
from the income thereof to daily perform *the usual 
worship of the gods Murlidhar, Raj Rajeshwari and 
Mahadeo and the worship on Basant Panchmi, etc.) 
and to look alter its repairs. After thisis done both 
the executors should make a receipt and disburse- 
ment account of the income annually and after 
deducting the, above expenses should divide the’ 
profits between them in hal£ and half....... None of the 
executors shallin any way be entitled to transfer 
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mortgage or sell this house and if they do so it 
will be utterly null and void": 

Held, that the Will created a trust in favour of 
the two nephews and did not confer an absolute 
interest upon them. [p. 946, col. 2.] 

First appeal from the decision of the Ad- 
ditional Subordinate Judge, Benares, dated 
the 26th March 1914. . 

Dr. S. N. Sen, for the Appellants. 

Mr. B. E. O'Conor (with him Mr. Harendra 
Krishna Mukerji), for the Respondents. 


JUDGMENT.—This appeal arises out of a 
suit in which the plaintiffs sought a ‘declara- 
tion that a certain house was the property of 
defendant No. 3 and was liable to be sold in 

_ execution of the decree against him. It ap- 
pears that at one time the house belonged to 
a man called Krishna Aiyar, a Brahman 
Madrase8. He made a Will dated the 7th 
of September 1886, in which he dealt with a 
considerable amount of property. The Will 
recited that he had two nephews Ganpati 
and Subrai. His Will provided that after 
his death Subrai should be the absolute owner 
of one of two houses he mentioned in his 
Will The Will then proceeds: “In the 
other dwelling house consisting of three 
sections of thakurdwara including staircase 
both the executors aforesaid should re- 
side, put up pilgrims and attend on them 
jointly and from the income thereof to daily 
perform the usual worship of the gods 
Murlidhar, Raj Rajeshri and Mahadeo and the 
worship on Basant Panchmi, Ram Naumi, 
Janam Ashtam?, Nauratra, Shivaratri, Dhanur- 
mas, and Saun festivals and to look after its 
repairs. After this is done both the executors 
should make a receipt and disbursement ac- 
count of the income annually and after de- 
ducting the above experises should divide the 
profits between them in half and half-and 
should grant receipts and acquittances as 
between themselves....... None of the 
executors shall inany way be entitled to 
transfer, mortgage or sell this hozse, and if 
they do so it will be utterly null and void. 
In this connection the members of my com- 
munity and everybody shall be entitled, 
whenever.ethey come to know that either of 
these persons or their heirs have in any way 
sold the said house, to make an application 
immediately and get the transfer set aside." 
The house with which the present suit is 
coyversant is this last mentioned house. The 
lower Court has held that the defendants, or 
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the persons who represent the original de- 
visees, hold the house subject to a charge for 
the worship of the gods and the observance 
of the religious festivals and has so far deo- 
reed the claim, holding that the house can be 
sold subject to the charge. The defendants 
appeal. The case really turns upon the view 
we shall take as to the true construction of 
the Will we have mentioned. It will be 
seen at once that he drawsa sharp contrast 
between the two houses. One he leaves 
absolutely to Subrai. He places no restric- 
tion on Subrai dealing with the house left to 
him as he should think fit. Idols of the 
varions deities had been set up in different 
parts of the second house. It is absolutely 
clear that if a Muhammadan or a Christian 
or even a Hindu other than a Brahman be- 
came the purchaser of this house, such pur- 
chaser could not possibly *carry out the 
provisions of the Will. The chief profits 
that would arise to the nephews of the testa- 
tor and their descendants would probably be 
the gifts which would be made by the 
pilgrims. In other words, the nephews would 
profit by the opportunity of getting offerings 
from the pilgrims. Tbese offerings would, of 
course, be personal to themselves. In our 
opinion the Will created atrust. The only 
beneficial interest given under the Will tc the 
nephews was the right to take the surplus 
profits, if any,-after the worship had been 
performed and the festivals duly observed. We 
have no reason for holding, under the circum- 
stances of the present case, that the bequest 
was merely colourable and that the intention 
of the testator was in reality to confer an 
absolute interest free from any trust upon his 
nephews. Some point has been made with the 
Court below upon the dealings with the pro- 
perty by the two nephews. In our opinion 
such dealings can in no way affect the ques- 
tión which we have to decide, namely. as to 
whether the nephews took the house as a 
trust or for their own benefit The facts of the 
present case closely resemble the facts in 
the case of Benode Behari Mullick v. Sita 
Ram Naik Daji- Kalia (i) and in the case 
of Debnarain Bose v. Sreemutiy Comulmonee 
Dossee (2). We allow the appeal, set aside 
the decree of the Court below and dismiss 


(1) 1 Ind. Cas. (66;6 A. L. J. 444, 
(2) 20 W. R. 39. 
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the plaintiffs’ suit with costs in both Courts 
including in this Court-fees en the higher 
scale, 

Appeal allowed. ` 


MADRAS HIGH COURT. 
Seconp Civiu Appear No. 573 or 1914. 
December 22, 1915. 
Present:—Mr. Justice Coutts Trotter and 

Mr. Justice Moore. 


KUPPARAZU VENKATASUBBIAH AND : 


ANOTHER— DEFENDANTS Nos. 1 AND 2 
— APPELLANTS. 
LerTsSus 


MURUGULA SHAIK SILAR SAHIB— 


PLAINTIFF RESPONDENT. 

Inam —Grant canditioned on performance of certain 
duties by inamdars—Grant, whether constitutes public 
trust—Lease by certain inamdars of property, 
whether void as a whole. 

An inam granted to several people on condition 
of their performing certain duties for the benetit 
of the public does not create a public charity. 
p. 947, col. 2.] 

Sriranga Chariar v. Pranatharthihara Chariar, 30 
Ind. Cas. 74; 2 L. W. 632; (1915) M. W.N. 631; 18 
M. L, T. 122, followed. 

Where, therefore, an inam was granted to the 
plaintiff and several others on condition of their 
providing water for the use of travellers passi. g 
through that place and certain of the inamdars 
leased the whole of the inam lands without the con- 
sent or knowledge of the plaintiff who sued for a 
declaration that the lease as & whole was void and 
that he along with such inamdars who were not 
parties to the lease was entitled to possession of the 
property: 

Held, that the lease was not void as a whole, but 
it was not binding on the plaintiff's own share of 
the lands. [p. 947, col. 2.] 


Second appeal against the decree of 
the Court of the Temporary Subordinate 
Judge of Nellore, in Appeal Suit No. 6 
of 1913, preferred against that of the 
District Munsif of Kanigiri,’ in Original 
Suit No, 316 of 1911. 

Mr. T. Prakusam, for the Appellants. 

Mr. R. Rajagopala Atyar, for Mr. T. V. 
Venkatarama Azyar,for the Respondent. 


JUDGMENT. 
Coutts Txotter, J.—The plaintiff in this 


case was an zramdar entitled to a share in^ 


certain lands in Kandukur. The inam was 


granted to the plaintiff and several others. 


on Condition of their provididg water for 


` although the services may be of 


the use of travellers passing through that 
place. Certain of the inamdars, neither the 
whole nor apparently the majority, bave 
purported to lease the whole of the nam 
lands for 40 years to lst defendant, but 
they neither obtained the consent of the 
plaintiff noris it shown that he knew of 
or assented to it subsequently. The first 
Court gave him a relief to this extent; 
it declared the lease which the defendants 


had executed not to be binding on the 
plaintiffs own share of the lands. But 
the plaintiff was nct satisfied with that, 


aud proceeded to claim that he was entitled 
to a decree ‘declaring the lease to be 
absolutely void as a whole and further 
declaring that in consequence he, along with 
such other zmamdars as had not ebeen the 
parties to the lease, was entitled to 
possession of the property. He endeavours 


.to support this claim by coutending that 


the inam grant in this cise created a publie 
charity and that the xamdars ought to 
be supposed to be the trustees administer- 
ing that publie charity. I suppose it will 
follow from that that the land will be in- 
alienable; at any rate it is quite clear that 
an unauthorized lease of a land devoted 
to a public charity would not pass “any 
portion of the land at all. Speaking for 
myself Iregard the suggestion of a public 
trust in this case as extravagant, and it 
seems to me to bean ordinary case of an 
ordinary service ‘nam with certain duties 
attaching to the holders’ of the inam, 
which duties no doubt in this case tend 
to the benefit of the general public, just 
as the duties of an archaka of a temple 
tend to the benefit of any of the publie 
who may frequent the temple. It has been 
clearly held in this Court in Sriranga Ohariar 
v. Pranatharthihara Chariar (1) that an 
inam granted to temple archakas on condi- 
tion of their performing their temple duties 
is not a religious trust for public purposes 
at all. So here we are of opinion that 
although the land no doubt was resumable 
if the services were not performed and 
enefit to 
the public, that does not make the grant 
a grant forcharitable uses. Iam, therefore, 
ot opinion that the Subordinate Judge was 


(1) 80 Ind..Cas. 74; -18 AL. L. T. 192; 2 L, W. 69g 
(1915) M. W, N, 531. 
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wrong in making the order he did and 
the relief granted to the plaintiff must 
be confined to the relief given in the 
Court of first instance, and the appeal 
must be allowed to this extent with costs 
here and in the lower Appellate Court. 
The plaintiff will, of course, be entitled 
to retain the costs allowed to ‘him by 
the first Court. 
Moors, J.—I agree. 
Appeal partly allowed. 


BOMBAY HIGH COURT. 
ORIGINAL Civit Suit No. 1251 or 1914. 
July 2, 1915. à 
Present:—Mr, Justice Beaman. 
MUKANCHAND RAJARAM BALIA~ : 
PLAINTIFF 
versus 


NIHALCHAND GURMUKHRAI— 


DEFENDANT. : 

Contract Act (IX of 1872), s. 47— Bombay Cotton 
Trade Association Rules, rr. 15, 17—Vendor to 
tender goods before specified tine—Giving Railway re- 
ceipt, effect of. 

Under a contract governed by the Rules of tho 
Bombay Cotton Trade Association the vendor is 
bound to tender a delivory order backed by the goods 
before 1 P. x. of dne date. [p. 948, col. 2.] 

The practice of giving Railway receipts instead of 
delivery.orders is adopted merely in order to secure 
the advance payment of 90 per cent. of the price, 
and is not understood in the trade to absolve the 
vendor from any of his obligations as laid down in 
rules 15 and 17. [p. 951, col. 1.] 

The framers of the rule ‘17 meant the word 
“tender” to have its full legal connotation. (p. 951, 
col. 2 

dre the vendor has not tendered the goods 
before the specified time, ho fails, under section 47 
" of the Contract Act, to perform his part of the 
contract and thus precludes himself from 
approaching the Court as a plaintiff in a suit for 
damages on the contract. (p. 951, col. 2.] 


Messrs, Wadia and Mehta, for the 
Plaintiff, : 

Messrs. Setaltad and Desai, for the 
Defendant, 


JUDGMENT.—This case has been brought, 
as Counsel stated, by way of a test case. 
‘The point upon which I understood at 
first that ib was meant to be a test case 
wüs, whether tle contract between the 
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parties was to be read as containing a clause 
precluding either of them from cancelling 
the contract" in any event, and, if so, 
whether that was a good agreement. As' 
the case developed it appeared as though 
the decision of the Court were required 
upon another point, namely, whether the 
plaintiff by giving the railway receipt on 
the 19th of March 1914 had thereby 
complied with the condition of the contract 
made between the parties requiring tender 
by the vendor. The contract is a cotton 
contract entered into on the 25th of 
January 1914 for the purchase by the 
defendant from tbe plaintiff of 200 bales 
of cotton—March delivery—between the 
15th and 25th, and expressed to be in 
all details governed by the Rules of the 
Bombay Cotton Trade Association, subject 
only to this exception that in no circumstances 
was the contract to be cancelled. I have 
no doubt whatever, notwithstanding the 
fact that for want of punctuation a 
different construction has been sought to 
be placed by tke defendant upon the 
term, that the contract was meant and was 
expressed to be irrevocable, A very cursory 
study of the Rules of the Bombay Cotton 
Trade Association will show why a term 
of this sort is introduced into almost all 
cotton contracts between reputable dealers. 
If we turn to rule 17 of the Rules of 
the Bombay Cotton Trade Asscciation, we 
shall find that under a contract of this 
kind the vendor is bound to tender a 
delivery order backed by the goods before 
lp. M. of due date. That will be on this 
occasion before l p. mM. of the 25th of 
March 19.4, In the event of his failure 
to do so, the buyer has three courses 
open to him: (1) to cancel the contract; 
(2) to buy at seller's risk, and (8) to 
close at the room-rate of the day. The 
first of these three courses, if left open, 


would practically put a stop to all 
cotton business in Bombay. That is the 
reason why al! these contracts will be 


found, I believe, certainly the English 
contracts, to have a clause similar to the 
clause in this ‘contract’ stipulating that in 
no circumstances is the contract to be 
cancelled. What, then, is the result if 
the seller does not tender a delivery order 
for the goods in due course P The buyer 
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may buy at seller's risk paying the 
difference if the market has fallen, or he 
may choose simply to eclose the contract 


without taking the goods by. paying 
differences. If the seller refuses or negligently 
omits to tender, it is obvious that in a 


falling market the buyer stands in no need 
. of any remedy whatever. The provisions 
of rule 17, which have the appearance of 
being optional, must, therefore, be understood, 
if business is to go on at all, as being 
imperative upon the other party to 
contract. Very unfortunately, expert 
evidence which might have been available 
to the Court on the custom of the trade, 
particularly with reference to the substitution 
of railway receipts for delivery orders, was 
objected to by the defendant; and consequently 
I have not that material on the record 
which would enable me to give chapter 
and verse upon “the highest authority for 
the proposition I am now stating as being 
& proposition generally true, applicable to 
ahd governing the cotton trade in this 
city. There can, | apprehend, be absolutely 
no doubt that between large firms 
thousands of deals are entered into under 
the Rules of the Bombay Cotton Trade 


Association, every contract including a 
term that the contract shall not be 
cancelled in any circumstances; and that 


the parties thereto settle under rule 17 in 
the manner I have described; that is to 
say, ib would be the understanding between 


honest dealers that the party against whom, 


the market had turned would, whether 
deliyery were tendered or not, conclude 
the contract:in the manner made optional 
to him by rule 17. He could not cancel 
the contract but he would be obliged, if 
he were an honest “ dealer, either to buy 
at the risk of his vendor and send hima 


difference note, stating the rates at which ` 


he bought and at which he had agreed 
to buy from the vendor, “and pay the 
difference; or he would adopt the simpler 
course of merely invoicing the goods back 
to the vendor at the market rate of the 
day, again paying the difference. It is 
perfectly clear that if the contracts were 
allowed to be cancelled merely for non-tender 
of goods or delivery order, as is actually 
provided gor in rule 17, a great part of 
‘the cotton business done on a large scale 


INDIAN CASES. . 


the ` 


949 


by the principal firms here would be 
paralysed. On the other hand, it is equally 
clear that the insertion of such a clause 
in the contracts indicates that they 


are 
essentially what the Courts would call 
wagering contracts, and, therefore, there 


might be some difficulty in enforcing them 
in a Court of Law. Doubtless, it is also 
for this reason that so little stress is laid 
upon the tender of the delivery order; 
for the non-tender of the delivery order, 
for all the purposes which the framers of 
the Rules had in view, could make no 
substantial difference to the losses or gains 
of the parties, once they had contracted 
themselves out of the liberty allowed to 
the party not in breach to cancel the 
contract. So that I do not doubt that in 
practice very little importance is attached 
to the actual tender of delivery orders or 
of goods where the contracts have been made 
rather for cover than with the object of 
actually obtaining goods, it being then the 
well-understood practice of the market that 
the loser on such contracts will follow out 
the intentions of the framers of the Rules, 
whether delivery was tendered or not, by 
adopting one or other of the two courses 
laid down in rule 17. The first course, 
viz, the cancellation of the contract, must, 
I repeat, be kept out of view altogether. i 


Now, in a case like the present, the 
defendant is “ bulling” the market, and 
accordingly on the settling day, the fall 


having been very heavy, stands to lose a 
considerable sum -to the plaintiff. The 
plaintiff has goods in his possession and 
nothing could have been easier for him 
than to tender a delivery order backed by 
goods to the buyer. And what was puzzl- 
ing me throughout the earlier part of the 
case ‘was how a business man could be so 
utterly foolish as to neglect a natural 
precaution of that kind, which would-haye 
protected him against all the legal difficul- 
ties that have proved so insurmountable 
here. It was only when I came to read 
rule 17 much more carefully that I realised 
that between honest dealers the (fender or 
non-tender of delivery really made no 
difference whatever. If the other party to 
the contract, whether delivery was tendered 
or not, is equally bound, as though upon 
a breach, to carry out the contract in orn 


a 
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or two ways I have mentioned and is take into account the provisions of section 


prohibited from cancelling it, it becomes 
xt once clear that nothing really turns 
upon the tender. Let us suppose thatthe 
buver in a falling market really desired to 
get the goods he had bought. He cannot 
seriously pretend that he is damnified in 
any way by the plaintiff not tendering. 
All he has todo is to buy the goods in 
the market where he would get them at 
a much lower rate than that he was to 
pay the plaintiff. lt is obviously, therefore, 
fallacious and hypocritical on the part of 
the defendant here to pretend that there 
has been a substantial breach of the 
contract on the plaintiff's part. Technically, 
no doubt, there has been, and that is the 
plaintiffs great misfortune. As the defend- 
ant had settled honestly in respect of half 
of the contract, the plaintiff might very 
reasonably have anticipated that he was 
an honest man who would settle up in 
respect of the other half., I cannot find 
that any tender was made of the 100 
bales for which the defendant has paid 
differences, virtually invoicing them back 
to the plaintiff at the difference between 
the purchase rate and the rate of the day; 
and that is, of course, what he oaght to 
have done in respect of the 100 bales now 
in dispute, and would have done if he 
had been acting in the spirit as well as 


the letter of the Rules of the Bombay 
Cotton Trade Association. For what appear- 
ed to me little short of insanity in a 


business man, namely, after having goods 
in his hands which he only had to tender 
in order to ensure great pecuniary gain 
he should not have made such a tender, 
becomes perfectly intelligible as soon as one 
realises that non-delivery never involves 
the cancellation of the contract and really 
leaves the parties practically where they 
were for settlement at the rate of the day 
on the day fixed for the performance of 
the contract. That too explains the class 
of cases upon which a reference was made 
by Mr, Hart, when Chief Judge of the 
Small’ Causes Court here, to Sir Charles 
Sargent and Farran. J.: see Vanmalt Hargovind 
v. Tarachand Ganeshamdas | (.). Unfor- 
tunately, however, this practice does not 


* (1) (1591) Chitty and Pattell, Collection of Cases 
of the Bombay Small Cause Court, p. 305. 


47 of the Jndian Contract Act. And the 
answer given to the reference made by 
Mr. Hart establishes the simple proposition 
that any party shown to be in breach 
cannot approach the Court as a plaintiff 
in a suit for damages on the contract. 
That is the unfortunate position of the 
plaintiff here. Technically he is undoubtedly 
in breach inasmuch as he did not go through 
the form of tendering the delivery order 
backed by the goods to the defendant at 
his place of business at Kalbadevi before 
l P. m. of the 25th of March. Doubtless, 
realising the difficulty thus placed in his 
way, the plaintiff sought to overcome it 
by pleading that he had given the defend- 
ant the Railway receipt for 100 bales of 
cotton on the 19th of March 1914. He 
contended that giving a,Railway: receipt 
was tantamount to giving possession of the 
goods, and that, inasmuch as the defendant 
had accepted the Railway receipt and did 
not notify the plaintiff that the goods had 
not come to hand before due date, he was 
estopped from pleading that the plaintiff 
had not made a sufficient tender under 
rule 17. That contention, I am afraid, 
cannot be sustained. In dealing with Ben- 
gal cotton (and the contract here is for 
Bengal cotton), no doubt if evidence had 
been called, it would have been found 
that there is a custom  peenliar to this 
branch of the trade and that that custom 
“gives more importance to Railway receipts 
than could be given under a contract 
in common form suchas I have to con- 
sider. In every contract intended to 
be governed by that custom of the trade 
I understand that the letters “R. T.” (Railway 
Terms) ought to be inserted. If I found 
those terms in this contract, then it would 
have been open to the Court to invite the 
opinion of persons conversant with the 
trade to explain what the meaning of the 
terms was. But there is nothing in this 
contract, apart from the quality of the 
goods, to suggest that it differs in any 
respect from any other contracts made 
under the Rules of the Bombay Cotton 
Trade Association. Now, doubtless a person 
giving a Railway receipt for goods which 
he is bound to deliver before *due date. 
ordinarily does so with the object of making 
a partial realisation of the price. It is in 
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evidence here, though the evidence is not 
so clear as could be wished. that the party 
tendering the Railway receipt ordinarily 
expects 90. per cent. eash in advance. But 
it would still lie on the person bound to 
make a tender under rule 17 to satisfy 
himself that the goodscovered by the Railway 
receipt had actually arrived in time. No 
obligation of that sort appears to be cast 
upon the takers of the Railway receipt who 
thereon advance 9u per cent. of the invoice 
value of the goods. I suppose this practice 
of giving Railway receipts instead of delivery 
orders is adopted merely in order to secure 
the advance payment of 90 per cent. of the 
price, -and is not understood in the trade 
to absolve the vendor from any of, his 
obligations as laid down in rules 15 and 
. 17. As to that I entertain no doubt whatever, 
It could not, I think, be otherwise. Ona 
first view, it may seem hard upon a vendor 
who has given a “Railway receipt for the goods 
which, in ordinary course, should arrive 
long before due date, that his vendee should 
hold the Railway receipt and not inform 
him thatthe goods had not arrived, so that 
he might, in the belief that they had, neglect 
to tender the delivery order backed by the 
goods before 1 P. M. on due date. I 
am assuming here that the defendant did 
not inform the plaintiff that the goods 
‘covered by the Railway receipt had not 
arrived. That is putting the position at 
the very highest in favour ofthe plaintiff. 
But even so, having regard to the practice 
of advancing 90 per cent. onthe Railway 
receipt, I should still be of opinion that 
it was the plaintiff's duty to satisfy him- 
self that the goods covered by the receipt 
had actually arrived before due date, and 
that if he failed to do so he would not 
be absolved from the obligation of tender- 
. ing the delivery order backed by the goods 
according to his contract. 


This being my view of the legal relations 
existing between the parties, the case appears 
to be one in the eye of the law of extreme 
simplicity falling’ within section 47 of the 
Indian Contract Act. Under that section, there 
was a specified time before which the plaint- 
iff agreed to tender the goods sold. - When 
1 first read rule 17 I thought perhaps that 
the word ‘tender’ had been loosely used 
by the framers of those Rules without the 
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intention of giving it its ordinary sense 
or making ib mean more than the wider word 
‘give.’ If the word had been ‘give’ instead 
of ‘tender, then, no doubt, it would have 
beer an open question whether in the facts 
disclosed here it was for the defendant 
to ask for the goods or for the plaintiff 
to offer them. On a re-consideration of 
the rule, however, I can entertain no doubt 
but that the framers meant the word 
‘tender’ to have its full legal connotation; 
for if he wishes to be on the safe side, 
the vendor is bound to tender without any 
demand being made by the purchaser; 
and if he fails todo so, although should 
he be dealing with an honest buyer he 
is in no danger of incurring any loss, 
yet if he in dealing with a dishonest 
buyer, as in the present case, he clearly , 
precludes himself from having any access 
to the Courts of law. He cannot come 
here and complain that he has been 
damnified by the breach of the contract 
made between him and the defendant 
when on his own admission it is he who has 
first broken the contract. I have already 
explained that this is technical rather than 
substantial; and, according to what I believe 
to be the universal understanding of the 
market, the plaintiff, in a case like this, 
would have committed no fault whatever 
and all the dishonesty would have been 
on the side of the defendant. But the 
law, in its extreme zeal to suppress 
gambling transactions. and in its jealous 
desire to preserve public morality, always 
succeeds, in my opinion, in ultimately 
making itself the instrument of injustice 
and the protector of the dishonest against 
the honest gambler. Considering that in 
all mercantile operations on a large scale 
there must evidently be a considerable 
element of what the law calls wagering, 
we find in an instructive case of this kind 
how hardly the legal doctrineof wagering 
may often press against the innocent and 
shield the guilty. It cannot be doubted 
that but for the apprehension of those whose 
transactions must occasionally bring them 
very close to the domain of *wagering 
and yet who are in every sense per- 
fectly honest dealers, the Rules of this 
Association would have been worded in a 
much more simple, direct and satisfactory 
manner. . 
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Being perfectly satisfied of the real merits 
of tbe case and that on the ground of morality 
all those merits are on the side of the plaintiff, 
Ishall, in dismissing his suit, direct that 
each party bear his own costs. 

Kuit dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 52 
or 1914. 
January 11, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. | 
BAYYANA RAMAY Y A—PzrITIONER-— 
APPELLANT 
versus 


NIDAMARTHI KRISHNAMURTHI axp 
OTHERS—-ÜOUNTER-PETITIONERS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, v. 
16—Application for execution by transferee of decree— 
Tronsferee, what must prove—Benamidar transferee, 
whether entitled to execute. 

Where an alleged transferee ofa decree applies 
for execution under Order XXI, rule 16, Civil Pro- 
cedure Code, he has first got to prove his right 
under the transfer set up by him and it is only after 
he has done so that the quostion of adjustment of 
the decree arises. [p. 953, col. 1.] 

Agra Bank v. Cripps, 8 M. 455; Mon Mohan Karmakar 
v. Dwarka Nath Karmakar, 7 Ind. Cas. 55, 12. C. L. J. 
312, dissented from. 

An alleged transferee ofa decree is not entitled 
to execute the decree when he is found, to be only 
a benamidar for the judgment-debtor. (p.958, col. 1.] 

Annabattula, Venkataratnam v, Annabattula Nayudu, 
28 Ind. Cas. 906, followed. 


Appeal against the decree of the 
Court of the Temporary Subordinate 
Judge of Masulipatam, in Appeal Suit No. 
23 of 1918, preferred against the order of the 
Court of the District Munsif of Ellore, in 
Execution Petition No. 506 of 1919 in 
Original Suit No. 295 of 1910. 

Mr. P. Somasundaram, for the Appellant. 

Mr.P. Chenchiah for Mv. T. Prakasam, for 
the Respondents. 


. JUDGMENT.—The appellant, who had 
obtained transfer of a decree against the 1st 
respondent and others, applied under Order 
XXI, rule 16, Civil Procedure Code, for 
execution and to be recognized as transferee. 
The application was opposed by the 3rd 
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defendant (1st respondent). on the ground 
that the transfer was benami and that the 
decree had been satisfied by the 1st defendant 
paying the "decree amount to the original 
plaintiff. i 

The finding of the lower Appellate Court 
was that the appellant did not pay any con- 
sideration for the transfer, and that, being 
only a benamidar for the lst defendant by 
whom the decree amount had been paid, 
the Court could not recognise the appellant 
as transferee decree-holder. 

The only point argued in this appeal is 
that, as the payment was not certified to the 
Court, Order XX], rule 3, Civil Procedure 
Code, operates as a bar to the Ist respondent’s 
plea of no title in the appellant, and that the 
1st respondent was not entitled to prove the 
alleged uncertified payment. 

We have been referred to Ponnuswami 
Nadar v. Letchmanan Chett{ar (1), a case 
which is in some respects similar to the 
present one, in which the learned Judges 
Abdur Rahim and Sundara Aiyar, JJ., differed 
as to the scope of Order XXI, rule 2. 

Mr. Justice Abdur Rahim held that, if 
the arrangement alleged amounts to an 
adjustment of thedecree and is not certified to 
the Court, it cannot be pleaded as a bar to exe- 
cution, and that an assignment is nonetheless 
an adjustment or satisfaction of the decree 
because it is obtained in the name of another 
person as a mere benamidar for the judgment- 
debtor. 


On the other hand, Mr. Justice Sundara 
Aiyar was of opinion that rule 2 of Order 
XXI, Civil Procedure Uode, does not dis. 
entitle the judgment-debtor to prove facts 
which will show that the applicant is not 
the real transferee, even if the facts he 
relies on show that the decree has been 
adjusted. ` 


Speaking with respect, it. appears to us 
that the view taken by Sundara Aiyar, J., as 
to the applicability of Order XXI, rule 2, 
Civil Procedure Code, is the correct one, 
and that the section merely forbids effect 
being given to an uncertified payment when 
it is. set up asa defence to an application 
of the execution of decree and when such ap. 
plication is made by a person who is admitted 


(1) 12 Ind. Cas. 657,35 M. 659; 10 M. L. T. 442 
(1911). 2 M. W. N. 568; 22 M, T. J. 170, 
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or proved to be the legal owner of the decree 
rights, the question of payment towards 
or adjustment of the slecree being 
left ont of consideration for the moment, 
while deciding the question of the legal owner- 
ship in the applicant of the right to exectte 
the decree. In other words, the alleged 

. transferee has firstto prove his right under 
. the transfer set up by him, and it is only 
after he has done so that the question of 
adjustment of the decree arises. 

In so agreeing with Sundara Aiyar, J., we 
should add that we do not agree with the 
very wide observations found in Agra Bank 
v. Oripps (2) and Mon Mohan Karmakar v. 
Dwarka Nath Karmakar (3) (two of the cases 
referred to by Sundara Aiyar, J., in his judg- 
ment) tothe effect that uncertified payments 
can be treated as discharging a decree 
even when the subsequent transferee of the 
decree is a traneferee for value. 


Strictly speaking, it was not necessary 
for the lst respondent to do more than allege 
that the appellant was not the real transferee 
in order to defeat the appellant’s claim to 
execute the decree and the addition of the 
allegation that the decree had been legally 
satisfied might be treated as surplusage. 

-The rule provides that a Court executing 
a decree shall not recognise, a payment or 
adjustment which has not been certified for 
any purpose whatsoever. It seems to apply 
to cases where it is contended that the decree 
having been satisfied is not executable and no 
questionarisesas to whether the applicantis the 
decree-holder or not. In this case, the appli- 
cant’s right as transferee was denied by the lst 
respondent. We think that the Subordinate 
Judge was right in holding that the applicant 
was not entitled to apply to execute the 
decree on the basis of an assignment in 


respect of which he isa benamidar for one of 


the judgment-debtors, In  Annabatlula 
Venkataratnam v. Annabattula Nayudu (4), 
Sankaram Nair and Spencer, JJ., express the 
opinion that when the alleged transferee of 
a decree is found to be the benamidar 
of the judgment-debter, the Court “was bound 
by the second proviso to Order XXI, rule 16, 
to refuse to allow the decree to be executed” 
in favour of the alleged transferee. This 


(2) 8 M. 455, 
(3) 7 Ind. Cas. 55 12 C. L. J, 812. 
(4) 28 Ind. Cas, 906. 
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decision supports the view of Sundara 
Aiyar, J., above referred to. 
‘The appeal is dismissed with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First iyı APPEAL No. 411 or 1913. 

. January 7, 1916. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
NAUBAT RAI AND oTHERS—DEFENDANTS— 
APPELLANTS 

: versus 
Thakur DHAUNKAL SINGH-—PLAINTIPF 

— RESPONDENT. 

Registration Act (XVI of 1908), «s. 17 (29, 50 (1).— 
Unregistered contract of sale- Subsequent registered 
sale-deed—Priority—Burden of prooj—Specific Relief 
Act (I of 1877), 8. 27 —Srecific performance of contract. 

An unregistered contract of sale was executed 
on 2ith December 1910 in favour of the plaintitf. 
Subsequently on the 26th of July 1912 the property 
was sold away to the defendants Nos. 3 and 4 
under a registered sale-deed. Ina suit for specific 
performance of contract: 

Held, that the registered sale-deed had no pre- 


ference over the unregistered contract for sale. [p, 
954, col. 2.] 

Held, further, that the onus lay upon the defend. 
ants Nos. 3 and 4 to show that they had no notice 
of the contract for sale in favour of the plaintiff. 
[p. 954, col. 2; p. 955, col. 1.] 


First appeal from the decision of the 
Subordinate’ Judge of Aligarh, dated the 
27th of August 1918. 

Dr. Sunder Lal, for the Appellants. 

Mr. B. E. O'Conor, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for specific performance of a contract 
alleged to have been made by the defendants 
Nos. land 2 in favour of the plaintiff. The 
alleged contract is dated the 24th of Decem- 
ber 1910. It was for the sale of a village 
called Bimpur Khurd for the price of 
Rs. 21,000. As part of the consideration the 
purchaser was to be entitled to set off 
the amount due for principal and interest 
upon a certain promissory note, dated the 
15th of December 1910. It appears that 
the village had already heen’ sold in 
execution of a decree against the vendors 
and the sale was conditional upon this 
auction sale being set aside. The auction- 
sale, we may here mention, was subsequently 
set aside under a compromise. In the Court 
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below defendants Nos. Land 2 pleaded that 
there was no real intention ever to sell 
the property to the plaintiff, but that the 
transaction between them (which admittedly 
was executed) was merely for the purpose 
of strengthening the application to set 
aside the auction sale on the ground of 
jnadequacy of price. The defendants Nos. 3 
and 4 (who are appellants here) pleaded 
that they were bona fide purchasers without 
notice under a sale-deed dated the 26th 
of July 1912. They further pleaded that 
inasmuch as at the time of the alleged 
contract with the plaintiff the property had 
already been sold by auction sale the 
contract was void. The Court below has 
found that there was no solid foundation 
for the plea of the defendants Nos. 1 and 2. 

They have not appealed and there is now 
no controversy on the question of the 
genuineness of the contract of sale made 
in favour of the plaintiff. The Court 
below bas found that Naubat Hai and 
Nek Ram were aware of the sale to the 
plaintiff and has accordingly. decreed the 
plaintiff's claim. In appeal it has been 
urged that the evidence of knowledge of 
the defendants is unreliable and unsatisfac- 
tory. It is further urged that having 
regard to the provisions of section 50 of 
the Registration Act the registered sale-deed 
jn favour of the appellants must have 
preference over the unregistered contract 
in favour of the plaintiff and that the 
onus jay upon the plaintiff of showing that 
the appellants had knowledge of the contract 
of sale. There is evidence on the record 
that Naubat Rai (who had the sale 
carried out on behalf of himself und his 
co-purchaser ) was actually present at the 
time tbe contract in favour of the plaintiff 
was made and executed. Apart from this 
it appears that Naubat Rai has two 
brothers, Banke Lal and Gulzari Lal. . They 
all then lived together. Banke Lal is the 
pa wart of the very village which was 
It has been sworn to by & witness 


ld. t f 
that not only Naubat Rai but this man 
Banke Lal was present at the time that 

In favour 


tract of sale was made f 

me o aioi Jt is almost certain that 
ke Lal knew of the contract. Banke 
P ahi not produced. ‘There ean be 
Jivtle doubt that these circumstances weighed 


of the plaintiff. 
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very much with the Court below when it 
came to its decision that Naubat Rai and 
his co-purchager knew of the contract in 
favour of the plaintiff. It is of some im- 
portance to consider the point of law 
raised by the appellants. No doubt: if 
the onus Jay on the plaintiff of showing that 
Naubat Rai and Nek Ram were aware 
of the sale and if we were confined to a 
consideration of the oral evidence and had 
to disregard surrounding circumstances and 
probabilities, the case might present some 
difficulty. 1t seems to us, however, that 
the contention of the appellants that their 
Sale-deed must be preferred to the 
unregistered contract in favour of the 
plaintiff has no force. Section 50, clause (1), 
of the Registration Act of 1908 no doubt 
provides that a document duly registered 
takes effect against every unregistered 
document relating to the . game property, 
whether such unregistered document be 
of the same nature as the registered docu- 
ment or not. Bunt clause 2 'expréssly 
provides that the section shall not apply 
to any document mentioned in sub-section Z 
of section 17 of the Act. One class of 
documents mentioned in clause (2) of 
section 17 is “any document not itself 
creating, declaring, assigning, limiting or 
extinguishing any right, title or interest 
of the value of Rs. 100 and upwards to or 
in immoveable property, but merely creating a 
right to obtain another document which will, 
when executed, create, declare, assign, limit or 
extinguish any such right, title, or interest.” 
It seems to us that this class includes a 
contract for sale. If then the provisions 
of section 50, clause (17, of the Registration 
Act have no application, we have to look to 
section 27 of-the Specific Relief Act to 


see what are the rights of the parties, 
That section provides as follows: “Except 
as otherwise provided by this chapter, 


specific performance of a contract may be 
enforced against (a) either party thereto; (5) 
any other person claiming under him by 
a title arising subsequently to the contract, 
except a transferee for value who has 
paid his money in good faith and without 
notice of the original contract.’ 

It seems to us that regard being had 
to the provisions of this section the onus 
lay upon the appellants to show that they 
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had no notice of the contract in favour of 
the plaintiff. Having regard,to the evidence 
in the case and the surrounding circum- 
stances, we have no doubt whatever that 
the appellants (orat any rate-Naubat Rai 
‘who acted for himself and his co-purchaser) 
were fully aware of the contract for sale in 
favour of the plaintiff. The result is that 
the appeal fails and is dismissed with costs 
including in this Court fees on the higher 
scale, 
Appeal dismissed, 


MADRAS HIGH COURT. 
Civit APPEALS Nos. 277 AND 321 or 1914. 
November z6, 1915. 

Present: —Mr. Justice Coutts Trotter and 
Mr Justice Srinivasa Atyangar. 
APPATRURAI AIYER’S pascuter 
THYALAMBAL —Pustntire—APPELLANT 
in A. S. No. 277 AND RESPONDENT IN A. S. 

` No. 321 - : 

versus 
NANU PATTAR’S son KRISHNA 
PATTAR AND oTHeERS—DEFENDANYS 
— RESPONDENTS IN A. S. No, 277 AND 


APPELLANT tn A. S. No. 321. 

Hindu Law—Self-acquired "property, whether can be 
converted, into family property —Right of widowed 
daughter-in-law to bz maintained out of family pro- 
perty— Wedding-presents, nature of. 

Coutts Trotter J.- If a man has property which he 
has acquired by his own exertions, but shows by 
his subsequent conduct and subsequent dealings 
with that property that his intention was that it 
should be regarded, and he himself regards it, as 
being property in which his famiy has a share. 
then that becomes thenceforward family property 
under the Hindu Law. [p. 957, col. 2.] 

Rampershad Tewarry v. Sheochurn Doss, ‘O M. T. A. 
490; 2 Sar. P. C. J. 177; 19. E. R. 058; Sudarsinam 
Maistri v Naiasimhulu Maisiri, 11 M. L. J 353; 76 
M. 149; Laldas Narandas v. Motibai, 10 Bom. L. R. 
175; Haridas Veljiv. Velji Chalurbhuj, 20 Ind. Cas. 
476; 16 Bom. L. R. 584; Karsondas Dharamsey v. 
Gangabai, 10 Bom. L. R. 184 32 B. 419; Madhavaiya 
Chetty v. Damodoram Chetty, 17 Ind Cas. 347; (1912) 
M. W N. 972,12 M. L. T. 240, followed. 

' — Where, therefore, in a suit for maintenance by the 
"widow of a predeceased son against her father-in- 
law, it appeared that the defendant had been 
constantly associating his eldest son with him on 
different business transactions and there was no 
evidence to show that he had any intention of 
drawing any distinction in tenure between the 
different classes of property: : 

Held, ‘that the defendant had by his conduct 
converted the suit properties into family properties 
out of which the plaintiff had a right to be main- 
tained, [p. 959, col, 2.] 
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Wedding presents given to a Hindu woman in the 
shape of jewels and clothes at the time of her 
marriage are ber separate property intended to be 
enjoyed by herself and theré: is no presumption 
that ney form part of the family property. [p 960, 
col 1 

Srinivasa Aiyangar, J. —'Quxre).—Whether a mem. 
ber of a joint Hindu family who owns an immoveable 
property as his self-acquisition can convert it into 
joint property, without an instrument in writing regis- 
tered, in provinces where the Transfer of Property 
Act is in force? [p. 960, col. 2.] 


Appeals against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Palghat, in Pauper Original Suit No. 1 
of 1913. 

Messrs T. Rangachariar and T. R. Krishna- 
swami Atyar, for the Appellant in Appeal 
No. 277 of )914 and for the Respund- 
ent in Appeal No. 821 of 1914. 

Messrs. 0. V. Ananthakrishna eAcyar and 
P. S. Narayanaswami Aryar, for the Re- 
spondents in Appeal No. 217 of 1914 and 
for the Appellants in Appeal No. 321 of 
1914. i 

These appeals coming on for hearing on 
the 30th of September 1915 and the Ist Oc- 
tober 1915, the Court delivered the following 


JUDGMENT. 


Courts TROTTER, J.—It will be convenient 
to dispose of these two appeals together, 
as they arise out of the same series of 
transactions, between the same parties. The 
plaintiff is a widow who was the wife, 
during his life-time, of a younger son, the 
second son, of Krishna Pattar, the Ist de- 
fendant in the action; the other two de- 
fendants being Ananthanarayana Pattar and 
Vydianatha Pattar, his other two sons, one 
older and the other younger than the 
plaintiff's deceased husband. She sues the 
family of her husband for maintenance, 
alleging that there are family properties, 
moveable and immoveable, out of which she 
is entitled to be maintained, her husband 
having been during his life-time a co- 
parcener in that family property. The 
auswer made by the defendants is that these 
are not, and never were, family properties 
and that. they were in their origjn the self- 
acquisitions of the Ist defendant, that they 
have always remained so and that nothing 
has taken place which, either in fact or by 
construction of law, has divested them of 
their character as self-acquisitions nd 
converted them into family properties. Now 
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before dealing with the considerations of 
law applicable, it is as well to sea exactly 
what the facts proved are! 

The 1st defendant Krishna Pattar began, 
so far as we know, to engage in business 
' somewhere about the year 1870, because the 
earlies& document exhibited in the case 
whieh relates to his transactions in business 
is Exhibit V, which shews that in that year, 
1870, he had started a kurt or chit fund. 
The amount was not large; the total amount 
was Hs. 350. Other similar transactions 
follow into which it is unnecessary to go. 
But it may be presumed that by the year 
1882 he had made some profits out cf these 
transactions, and by means of them had 
acquired some property. Im the year 1882 
a suit was brought for partition against 
Krishna Pattar by his elder brother, Sami 
Sastri, and after that litigation had been 
. pending for some time, it was settled; and 
the settlement which is dated the 91st 
August 1883 resulted in this: that Krishna 
Pattar was to pay a sum of Rs. 1,125 to 
his brother and receive from him certain 
interests which the elder brother had in 
various kuris; and there was a division of 
‘certain prcperties whereby one brother got 
ihe ancestral house and the other got 
another house belonging to the family. 
The learned Judge observes, possibly with 
justice, that the only nucleus of property 
which can be supposed to have passed to 
the Ist defendant on that occasion was the 


house, and that cannot be a source of 
future accretions, because it was needed 
for his residence. In the course of that 


litigation the 1st defendant put in a written 
statement in which he asserted that the 
allegation in the plaint that he and his 
brother were undivided was untrue; that 
they had been separated for years, and 
speaking of the properties which healleged 
to have been in his exclusive possession 
he said this: “I hold those properties 
under my control and my family and my- 
self enjoy them by virtue of the right-thus 
derived." That document was dated the 
6th February 1853, and it is said that 
there is nothing to show that at that 
‘time he had a son at all. But we find 
that his eldest son was obviously of age 
by the year 1900, so that it seems clear 
that he was born by the date of this written 

. * . - r . - 
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statement. Besides this sentence which I 
have already read, there occurs the follow- 
ing statements "I also hold in my pos- 
Session and control ‘certain property! which 
my family and myself are enjoying by 
virtue of the purchase I made.’ Now it is 
urged upon us that that document in itself 
points to this: thatthe purchases which 
were being made by the Ist defendant, even 
if they came ont of his self-acquired funds, 
were regarded and spoken of by him as 
being property in which his family had a 
vested interest. 

The next document is a document dated 
the 15th December 1900 (Exhibit C) and 
which is a kuri agreement defining the 
contract between the persons who wereto take 
shares in the kuri and the persons who were to 
receive tbe moneys and manage it, and those 
latter persons were the Ist defendant and 
his eldest son Ananthanarayafia Pattar, the 
2nd defendant in this case. The agreement 
recites that - the kurz. was started 
for “our family necessity by the father 
and son.” It is suggested that the only 
meaning that can be attached to that is 
that the enterprise, and, therefore, conse- 
quently the whole profits of it,. were treated 
as a joint affair between the father and the 
son. 

The next document of ‘importance is a 
mortgage-bond of the 8rd of October 1902 
(Exhibit A) purporting to be executed in 
favour of the lst defendant and his son 
Ananthanarayana Patter, the 2nd defendant, 
by two mortgagors. That document was 
executed in favour of both. Those mort- 
gaged properties were eventually purchased 
by Mr. T. R. Rama Chandra Aiyar, a well- 
known practitioner in these Courts; and 
having purchased the equity of redemption, 
he wished to pay off the mortgage and 
get an unencumbered property. Accord- 
ingly he went down to Coimbatore in 
February 1907 for that purpose. When he 
got to Coimbatore, he had an interview with 
the lst defendant. A very remarkable con- 
versation took place between them there, 
and the conversation broadly was this: 
that the lst defendant evinced a desire to 
sign the discharge, d.e., the endorsement of 
payment on the mortgage-bond himself, 
Mr. Rama Chandra Aiyar pointed out that 
that would not do, that the document stood iý 
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the names of both the lst defendant and 
the 2nd andthat he was not gofng to besatis- 
filed with anything less than tlie signatures 
of both of them. Thereupon the lst defend- 
ant said that hat might be done, but that, 
at any rate, he would insist upon a state- 
ment being put on the document that the 
money that had been lent was his money 
and no body else's. Mr. Rama Chandra 
Aiyar asked why? He said ‘Oh, I have 
an ;object in doing that’. Thereupon Mr. 
Rama Chandra Aiyar asked him ‘Is your 
object to defeat the daughter-in-law’s claim 
for maintenance P! and he admitted it was. 
At that time the only concern of Mr. Rama 
Chandra Aiyar was to get the two signatures 
on this document. So he permitted the 
‘Ist defendant to endorse upon this mort- 
gage this statement: "out. of the principal 
sum of this bond executed in favour of 
both of us upon the advance made of the 
money of Krishna Pattar, one of us, etc.” 
Of course if the money which formed the 
advance was advanced by Krishna Pattar 
solely, and if he advanced it with a view 
solely to increase his own property and 
had no idea of its being family property, 
the fact that he made that endorsement 
carries the case no further. But 1 cannot 
follow the learned Subordinate Judge at all 
in excluding the possibility, as he does, 
that this was done for the deliberate pur- 
pose of creating evidence in his favour 
to defeat the claim for maintenance, if such 
a claim be made; and I certainly, speaking 
for myself, can never find a man manufac- 
turing evidence in support of a claim with- 
‘out having a very lively suspicion roused in 
‘my mind that that claim is not an honest 
‘one. It is not an infallible test, but it 
goes a good way to show that the claim 
was not an honest claim. After that 
‘matters went on and we observe that a 
considerable time after the date of this 
endorsement nearly three years later another 
kurt agreement was executed on the 10th 
February 1910 (Exhibit D) in which, as 
before, the persons who contracted as stake- 
holders were Krishna Pattar and his son 
‘Ananthanarayana: Patter. Tt is said by Mr. 
‘Anantha Krishna Aiyar ‘well, there you see 
‘in spite of his trying to defeat his daughter- 
in-law's claim . by making this endorsement 
on the mortgage, why here you have him 
three years later openly © and’ quite in- 


. INDIAN CASES. 957 
genuously writing the kuri deed just 
as he did before.’ I do not think 
that isa conclusive argument. His daugh- 


ter-in-law was very very slow in making 
her claim, and I think that his suspicions 
and anxieties on that subject had been 
lulled to sleep by the delay and that he 
reverted to the former practice of carrying 
out these transactions in the joint names of 
himself and his son. 


Now the question arises, what in those 
circumstances is the legal . position P Ag. 
I understand it—I have some diffidence on 
matters of Hindu Law—as I understand it, 
the way in which the case for the respond- 
ent is put is this. It is «said, you can- 


not divest an interest which e lies in 
one person in favour of that person 
together with others without effecting 


What in fact is a transfer of property. 
Property is transferred from a single owner 
to a number of owners, and it is said ihe 
first principle to start with since the 
Transfer of Property Act is that a transfer 
of immoveable property by one person to 
others cannot be effected except by a 
registered deed. On the other hand, it is 
said this is a matter to which the 
Transfer of Property Act does not apply 
and the Hindu Law is saved from its 
operation in matters of this kind. Now, 
therefore, the question is, does the Hindu 
Law contemplate and provide for & case 
of .property which was originally the self- 
&cquisition of one member passing into the 
category of family property? Ona con- 
sideration of the authorities which have 
been cited to us, it seems to me clearly 
laid down by decided cases that the 
Hindu Law does contemplate such a con- 
dition. lf a man has properly which he 
has aequired by his own exertions, but 
shows conclusively by. his subsequent 
conduct and subsequent dealings with that 
property that his intention was that it 
should be regarded, and he himself regards 
it, as being property in which hig family 
has a share, then that becomes thence- 
forward family property under the Hindu 
Law. The first authority cited to us is 
Ramp-rshad Tewarry v. Sheochurn Doss (1). 
The material passage is at page 505 wherg 


(1) 10 M. L A. 490; 2 Sar. 


l P. 0. J. 177; 19 E, R, 
1058. ` 
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this is said: “Upon the facts it must be 
admitted that the evidence fails far short 
of proof that the ancestral property con- 
tributed in any material degree to the 
acquisition of the funds employed in trade 
which formed the’ bulk of the property in 
dispute. The family was, however, an 
undivided family, and there was a nucleus 
of ancestral property.” Their Lordships 
state that the nucleus was infinitesimal. “It 
may be. further admitted that Deenanath 
laid the foundation of the future fortune 
of the family. But there is no proof that 
he kept as separate, or treated as separate, 


property that which be acquired at Agra.. 


On the other hand, itis shown that many 
years before his death he associated his 
brothers” with himself as partners; and that 
thenceforward they carried on business 
together, each contributing by his exertions 
to the increase of the common stock.......... 
There is nothing prima facie improbable in 
the hypothesis that he brought Lis earlier 
gains voluntarily into the common stock, 
making them the capital on which he and 
his brothers were to trade. All future gains 
being made by their joint exertions would, 
_ according to the general principle of Hindu 
Law, be the joint property of the family 
whilst undivided, and be partible as such 
on a partition. There is no proof of any 
special contract .........which impressed the 
character of partnership as distinguished from 
joint or separate property, in the Hindu 
sense of these terms, upon the property in 
question." And thereupon, taeir Lordships 
found that in the case of that property, 
although originally acquired by one of the 
brothers, starting with a nucleus of family 
property which was infinitesimal, yet they 
found that that self-acquired property of the 
one brother having been used as capital 
for the joint business of the whole family, 
the whole property became impressed with 
the characteristics of family property. The 
next case which I propose to refer to is 
Sudarsanan. Maistri v. Nurasimhulu Maistri 
(2). lis a very elaborate and learned 
judgment of Bashyam Aiyangar, J. The 
material passage is at page 154; “The 
main family and its branches may possess 
joint property not only by operation of law 
but aiso by act of parties. Property 


(2) 26 M. 149; 11 M, L, J, 388, 
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acquirel without the aid of joint family 
property, by owe or more individual members 
thereof,— whether they belong to different 
branches or to one and the same branch of the 
family—may by act of parties be incorporated 
with the joint property of the main family 
or.of one of its branches; and a stranger 
may also- give property to the family as a 


whole, or to one of its branches, as a 
corporate body. Even if the undivided 
family is not possessed of any nucleus of 


property which kas come to it as ‘unobstructed 
heritage’, it may be that, by act of parties, 
property acquired jointly by all tha members, 
or separately by one or more members thereof, 
can be impressed with the character and 
incidents of unobstructed heritage or joint 
property belonging to the main family or 
to any of its branches. Property devolving 
by inheritance as ‘obstructed heritage’ on all 
the members of a joint family, or upon any 
one of them, may likewise be impressed with 
the character of joint family property.” 
That is a clear statement that property, > 
even where there is no starting nucleus of 
property inherited from ancestors, 
become family property subject to the 
ordinary incidents of the Hindu Law. The 
next case is Laldas Narandas v. Motzbai (3). 
It is a judgment of Chandavakar, J., and 
what he says is this: “If Narandas (the 
defendant in that case) and his sons acquired 
their property by their joint labours and 
were besides joint in food and worship, 
they must be regarded as having constituted 
& joint- Hindu family, even though there 
may have been no nucleus of property which 
bad eome down to Narandas from his father 
or grandfather or great .grandfatber. For 
the formation of a co-parcenary in Hindu Law 
such a nuclens is not absolutely necessary, 
provided the persons constituting it stand 
in the relation of father and son or other ` 
relation requisite for a’ co-parcenary system 
&nd these persons by living, messing and 
worshipping togetber and throwing ali the 
property acquired jointly into one common 
stock manifest their intention to deal with 
one another ‘and with outsiders as members 
of a co parcenary System under the Hindu 
Law." And he goes on to hold on the facts 
proved in that case that the property had 
acquired the character of joint family 


(3) 10 Bom. L. B. 175. 


may . 
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property. That decision is followed in two 
decisions of tlie Bombay Court by Beaman, J. 
The first is Hari Das Vea v. Velji Chaturbhuj 
(4), where he expressly decides that the mem- 
bers of a joint Hindu family may by their 
intention expressed in their conduct impress 
upon any property, which did not possess it 
before, the character of joint family pro- 
perty, and he further goes on to lay 
down that not only may that be done, but 
that any member cf a ‘oint Hindu family 
who ‘desires to retain his self-acquisitions 
for himself should do so in express terms 
and keep them apart carefully from the 
joint property of the family, or else he 
will fail to preserve to them their 
character of self-acquisitions. The second 
case decided by the same learned Judge 
was IKarsondag Dharamsey v. Gangabai 
(5). In the case he re-affirmed and abided 
by his decision in the earlier case. Both 
of those decisions have been alluded to and 
have been followed by a learned Judge of 
-this Court, Bakewell, J., in Madharatya Chetty 
v. Damodaram Chetty (0).' That is only a 
nist prius decision, but at the same time 
it shows that the doctrine laid down by 
Beaman, J., cannot be considered to be pe- 
culiar to the Bombay Presidency. Such 
being the state of the authorities, [ feel con- 
strained to accept the view enunciated in 
those cases that it is possible in law for 
a. member of a Hindu family who has got 
self-acquired properties to convert them, 
if he chooses, into family property in which 
the other members of his family will have 
a vested interest. s 

The only question that remains is this, 
Whether in my view of the law the facts 
in this case point to the conclusion that 
the Ist defendant did convert bis property 
into family property or not. I think it 
quite impossible to distinguish one set of 
property from another and indeed the a 
priori improbability of a man, without any 
expressed disposition to separate, desiring to 
hold some of his properties as separate 
property and some as joint with his sons 
is very great. But suffice it to say that 
there is no evidence in this case of any 


(4° 20 Ind. Cas 476; 15 Bom D. R. 584. 

(5) 32 B. 479; 10 Bom. L. R. :84. 

(6) 17 Ind, Cas. 847; 12 M, L. T. 240; (1912) M. 
W. N, 972. ! . 
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intention on the part of the lst defendant 
to draw any distinction in tenure between 
the different classes of property. Having 
regard to the documents, having regard to 
the association of his eldest son with him 
in two utterly different sets of transactions 
the kuri business and the taking of 
mortgage of land, [ think that the in- 
ference must be drawn that he intended 
to make the property, and regarded it, as 
family property. If his son had been as- 
sociated with him in the kw? transaction 
alone, the inference might be less strong; 
for he might very well have thought that for 
the purposes of that particular business a 
young man with possibly $ commercial ap- 
titude should be associated with him. No 
such consideration could pnssibly apply to 
the taking of the mortgage. A lame story 
is told by the Ist defendant that it was 
done at the instance of amortgagor. That 
is not a very credible story. 1 think it 
was probably done at the instance of the 
2nd defendant himself, who having been 
treated as a sharer in the previous trans- 
actions wished to assert his right. With 
regard to the other sons, it is very un- 
certain as to what the plaintiff’s deceased 
husband's age was. It is, therefore, impos- 
sible to draw any inference from his name 
not appearing in any of the documents 
which record the transactions entered into 
by the father, as he may have heen a 
minor at all the material dates. With re- 
gard to the 8rd son, the 3rd defendant, 
his name would not appear in any event 
because he was admittedly a minor through- 
out. In these circumstances I come to the 
conclusion that the Ist defendant has ever 
since the year 1582 elected and wished to 
treat this property as family property, and 
that the documentary evidence in the case, 
coupled with the extremely unsatisfactory 
nature of the oral evidence on his behalf, 
is sufficient proof of that to enable me to 
act upon it. I, therefore, hold that these 
suit properties are propertiesout of which this 
lady has & right to be maintained. 


The only question is as to what that main- 
tenance shall be. The learned Judge has 
awarded her Rs. 100 per annum in cash 
and further 200 paras of paddy, which ig 
said to work ont at the rate of another 
Rs. 100 per annum, on the supposition that 
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this Court might hold that she was in 
Jaw entitled to maintenance. We think 
Rs. 100 in cash was a quite proper sum; but 
we think 200 paras of paddy excessive 
and we reduce that by one half. The order 
will be that the plaintiff is to be given 
maintenance at the rateof Rs. ‘00 in cash 
and 100 paras of paddy per annum. The 
maintenance will be payable once in six 
months, on the 5th January and the dth 
July each year. The arrears of maintenance 
wil be at the rate of Rs. 100 a year. 
The plaintiff will also be entitled to Rs. 
8 per mensem for house rent. 
will be allowed with costs throughout pro- 
portionate to the amount recovered. 


With ° regard to the other appeal, 
Appeal No. 321 of 1914, that is an appeal by 
the defendants against a judgment ordering 
them to return to the plaintiff certain move- 
able properties or in the alternative their 
value. Those properties are claimed by the 
plaintiff as the heir of her husband as to 
some items; as to others she claims to be 
the owner on the ground that the things 
were given to her for her own use at the 
time of her marriage. It is suggested that 
these articles are what may popularly be 
called wedding presents. It was at one 
time suggested by Mr. Ananta Krishna Aiyar 
that where presents are given in these cir- 
cumstances the presumption would be that 
they became part of the joint family pro- 
perty of the husband. That seemed to me— 
I speak with all diffidence on account of 
my small knowledge of these affairs—it 
seemed to me an extravagant hypothesis, 
and as my learned brother very emphatically 
resisted that opinion, I feel on sate ground 
in rejecting it. With regard to the presents 
given to the wife such as clothes and jewels, 
they were intended to be enjoyed by her- 
self. But we think certain items have been 
allowed which we think should not be 
allowed. There are certain sums of cash, 
items 23, 42 and 43 of the plaint schedule, 
which Mr. Rangachariar very properly and 
wisely abandoned. It is impossible to identify 
these sums of cash and follow the par- 
ticular coins in the hands of the defendants. 
There are other items such as vessels, clothes 
fad so forth, items 41, 44, 45, 46, 49 and 
50, which are of so perishable and transient 
a nature that we think it would be quite 
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ridiculous to make an order upon the de- 
fendants in respect of these after the lapse 
of more than ten years. This appeal is, 
therefore, allowed as to asum of Rs. 924. 
Dedueting that from the amount allowed 
by the learned Judge there will be an order 
directing the defendants to pay the plaintiff 
Rs. 1,930-4-0. Each side will bear its 


own costs. 


SRINIVASA ÁlIYANGAR, J.—I agree to the 
order proposed by my learned brother. Whe- 
ther a member of a joint Hindu family who 
owns immoveable property as his self-ac- 
quisition can convert it into joint family 
property without an instrument in writing 
registered in the provinces where the 
Transfer of Property Actis in force, I think, 
admits of doubt. Section 2 of the Transfer 
of Property Act to which Mr. Rangachariar 
referred has no application whatsoever to 
this case. Any rule of Hindu Law would 
not be affected by the provisions contained 
in Chapter lI of that Act. 1 find some diffi- . 
culty in understanding the conversion of 
individual property into joint family pro- 
perty except by way of a transfer, That 
transfer may be by way of a gift, or it may 
be by way of an exchange; and it is also pos- 
sible that it may be by way of a sale. It 
is no doubt true that the Transfer of Pro- 
perty Act does not provide for all kinds 
of transfers; but on analysis it will be found 
that such a conversion would partake of 
a character of one or the other of these 
transactions. It may be possible for one 
member of afamily to acquire property on 
behalf of the family, although it may be by 
his own exertions. But I do not think it 
necessary to come to a final determination 
on either of these two questions; for, as 
has been pointed out in the judgment of my 
learned brother, so early as 1883 lst defend- 
ant said that from 1869, long prior to the 
coming into force of the Transfer of 
Property Act, he was in possession of 
properties belonging to the family and 
which were enjoyed by the family. Whether 
ihere was an original nucleus or not, prior 
to 1882, so early as i666, and later, the 
family was possessed of properties according 
to the admission made by the Ist defend- 
ant himself. There is nothing to show that 
the later acquisitions were not made out of 
funds which then were family funds, and’ 
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the evidence in the case clearly leads to 
the conclusion that the Ist defendant treated 
the whole property as family property. 

It is unnecessary for me to go in detail 
over the facts dealt with in the judgment 
just now delivered by my learned brother. 

' 1, therefore, agree to the order proposed. 

This case having been set down for 
being spoken to this day, the Court de- 
livered the following i 


JUDGMENT.—Parties be at liberty to 
apply’ to the lower Court to vary the se- 
curity or substitute other security. 


Appeal allowed. 


“PUNJAB CHIEF COURT. 
Second Civitn Arrear No. 1893 or 1912. 
December 23, 1915. 
Present: —Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
ABDUL AZIZ KHAN AND oTugRS—DREFEND- 

ANTS—APPELLANTS 

i "versus 

KALA SHAH AND OTHERS—PLAINTI FF3— 


RESPONDENTS, 

Sale—Payment of consideration, whether necessary 
to pass title— Registration. of sale-deed, effect of —Inten- 
tion of parties—Suit for redemption—Mortgagee, posses- 
sion of. g x 

Ordinarily upon the due execution and registration 
of a sale-deed the title in the property sold passes 
from the vendor tothe vendee, unless itis proved 
that both the parties intended that the payment 
of price should be a condition precedent to the 
transfer of ownership. [p. 962, col. 1.] 

Bhagan v. Allah Ditta, 9 Ind. Cas. 547; 65 P. R. 
19 1527 P. L. R. :911; 41 P. W. R. 1911, referred to. 

Where, therefore, a sale-deed was properly execut- 
ed and registered and the vendor reoited in the 
deed and admitted before the Sub-Registrar that 
he had received the entire consideration but no 
part of the price was ever paid to him: 

Held, that, despite the non-payment of considef. 
ation, the terms of the deed coupled with the 
acknowledgment before the Sub-Registrar showed 
that tho vendor intended to divest and did indeed 
divest himself of the ownership which immediately 
vested in the vendee. [p 962, col. 1.] 

Abbas Alt Shah v. Pir Bakhsh, 182 P, 
followed. 

- In order to prove to have acquired title by adverse 
‘possession a mortgagee cannot rely on 12 years’ rule 
unless he proves a subsequent valid sale, in the absence 
of which his possession must be taken to retain its 
original character. (yp. 963, col. 1,1 
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Khiarajmal v. Daim, 32 C. 296 (P. C.); 1 C.L. J. 
584; 2 A. L. J. 74; 9 C. W. N 201; 7 Bom. L. R. 1; 
32' I. A. 28; Pandu Lakshman  Masurekar v. 
Anpurna, 21 B. 7938; Byari v Puttanna, 14 M. 38; 
Jiwa Khan v. Lakhmi Chand, 11 Ind, Cas. 429; 146 
P. W. R. 1911; 232 P. L, R. 1911, referred to. 


Second appeal from the decree of the Divi- 
sional Judge, Multan, dated the 19th August 
1912, modifying that of the District .iudge, 
Multan, dated the sth August 1911, decree- 
ing the claim. 


The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Mr. Broadway and Mr. 
for the Respondents. 


JUDGMENT.—On the 9th of April 1873, 
the plaintiff, Pir Shah, and his brother Kalan- 
dar Shah, since deceased, mortgaged with 
possession for Rs. 3,500 certain plots of land, 


Sawa Ram Singh, 


' of which the defendants, the successors-in-in- 


terest of the mortgagees, are now in possession. 
Pir Shah brought the present suit for redemp- 
tion of the entire estate and the claim was 
resisted on the grounds (1) that Pir Shah 
had sold the equity of redemption in the 
moiety of the estate to one Jam Jahania, who 
had transferred his rights to tbe defend- 
ants; and (2) that Kalandar Shah's heir 
was one Jindwadda Shab, who had sold the 
equity of redemption in the remaining moiety 
to the defendants. The Court of first 
instance decided in favour of the plaintiff on 
both these points; but upon appeal, the 
learned Divisional Judge accepted the first 
contention of the defendants and negatived 
the second. He, accordingly, granted the: 
plaintiff a decree for redemption of one-half 
of the land; and both the parties have pre- 
ferred appeals against that decree. These 
appeale skall be disposed of by this judgment. 
As regards the sale by Pir Shah to Jam 
Jahania, it is undeniable that onthe 19th of 
December 1881 he executed and registered 
a sale-deed in favour of the latter for 
Rs. 3,000 and recited in the deed and admit- 
ted before the Sub-Registrar thathe had 
received the entire consideration. Itis, how- 
ever, clear that no part of the price was ever 
paid to him and that consequently ntutation iu 
favour of the vendee in pursuance of the sale. 
was refused by the Revenue Officer. The ques- 
tion arises whether ihe non-payment ofthe price 
had the effect of avoiding the sale transaction. 
Now, the law on the subject, as enunciated ein 
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Bhagan v. Allah Ditta(1) and other judgments, 
is to the effect that to make a sale complete it 
is not necessary that the price should be paid, 
but that ownership does not pass, if there is 
proof of intention on the part of both parties 
that ownership should not pass till payment 
of consideration. Ordinarily, upon the due 
execution and registration of the sale-deed 
the title in the property passes from the 
vendor to the vendee, unless it is proved that 
both the parties intended’ that the payment 
of price should be a condition precedent to 
the transfer of ownership. In the case before 
us, it is plain that the vendee, at any rate, 
intended the immediate transfer of owner- 
ship and his intention is placed beyond a 
shadow of doubt by the elaborate and under- 


hand method adépted by him, inthe absence. 


of Pir SHah, to have the mutations effected in 
his and defendants’ favour in 1887 and 1883. 
And as regards vendor’s intention there 
can be little doubt that despite the non-pay- 
ment of consideration, the terms of the deed 

. coupled with the acknowledgment before the 

` Sub-Registrar show that in December 1881 
‘he divested himself of the ownership which 
vested immediately in the vendee. 


Ex facie, the instrument is a conveyance of 
title and there is no indication therein or in 
the statement of the vendor before the 
Sub-Registrar that the parties intended 
thet the dominium should not pass 
until the consideration was paid. Indeed, 
as observed already, the vendor actu- 
ally acknowledged the receipt of consi- 
deration, and, the property being in the 
physical possession of the mortgagees, he had 
done everything to complete the transaction. 
The object of mutation in revenue papers 
is to bring the revenue records up to date 
and .an entry in favour of the vendee is 
obviously not essential to the perfection.of his 
title, Now, if the ownership had once passed, 
any unilateral act on the part of the vendor 
could: not had the effect of depriving the 
vendee of the rights which had already vested 
in him. It may be that Pir Shah repent- 
ed of the teansaction and consequently object- 
ed to mutation, but it is clear that he was too 
late and his repentance was of no consequence. 

The facts of the case are practically on all 


) 9 Ind. Cas. 547; 55 P. R. 1911; 27 P. L. R. 1911; 
41 P. W.R. 1911. 
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fours with those im Abbas Alc Shah v. Fir 
Bakhsh (2) and on the authority of that 
judgment we hold that Pir Shah by virtue 
of the sale effected by him ceased to be the 
owner of one-half of the property. ] 

Coming now to the other one-half belong- 
ing to Kalandar Shah, we find that in their 
written statement the defendants, though 
aleging that Jindwadda Shah was the son 
of Kalandar Shah, did not urge that he 
was the adopted son. Consequently, no 
issue was framed on the question of adoption 
and the plaintiff did not get an opportunity 
of producing his evidence on that point.. 
The defendants simply rely onthe recital 
in a mutation order of an allegation by 
Kalandar Shah that he had adopted Jind- 
wadda. Now, it must be remembered that 
Jindwadda was the pichhlag of Kalandar 
and the fact that in his life-time the 
latter succeeded, in spite ôf opposition by 
his brother, in having a gift of a portion of 
his estate mutated in favour of the 
former does not show that -the alleged 
adoption did, as a matter of fact, take 
place. The mutation with respect to the 
land in suit on the death of Kalandar 
Shah was carried out evidently in the absence 
of Pir Shah and ‘there is nothing to show 
that he ever came to know of it. The 
Courts below have concurred in holding that 
the said adoption never took place and we 
see no adequate reason to dissent from that 
finding. 

Further, we doubt whether the adoption, 
if any, was valid under the custom by which 
the Sayyads of Shujabad Tahsil of the Multan 
District are governed. The: riwaj-i-am, 
(vide answer to question 50 at page 68 of 
the Customary Law of the Multan District) 
requires a writing for the validity of an 
adoption and prescribes the entertainment 
of the brotherhood as the requisite ceremony. 
In the case before us there is no written 
adoption, nor do we find any proof of the 
said ceremony. But it is unnecessary to 
consider this matter any further, because we 
have already found against the defendants 
on the factum of adoption. - 


The . limitation for a suit for -redemption 
is 60 years, and the omission of the plaintiff 
to institute a suit within the period pre. 


(2) 182 P. R. 1879. 
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scribed” by Article 118 for a declaration 
. that the alleged adoption never took place 
does not, in view of the recent authorities, 
have the effect of curtailing the limitation 
for redemption to six years. Nor does the 
fact that. Jindwadda Shah, before getting 
mutation in his favour with respect to the 
land in suit, “executed two sale-deeds trans- 
ferring the equity of redemption therein 
to the defendants, convert their position as 
mortgagees into that of trespassers, so as 
to invoke the rule by which adverse 
possession ripens into ownership sfter the 
expiry of 12 years. Jindwadda was, in our 
opinion, a perfect stranger to-the property, 
“and any assertion of title by the mortgagees 
on the strength of sale from him cannot 
change the nature of the original posses- 
sion and make itadyerse to the real owner.. 
If any authority is needed on the subject, we 
would refer to “Khiarajmal v. Daim (3); 
Pandu Lakshman Masurekar v. Anpurna (4); 
Byart v. Puttanna (5) and Jiwa Khan v. 
Lakhmi Chand (0). As observed in Byari 
v. Pittanna (5), a mortgagee cannot rely on 
12 years’ rule, unless he proves a subse- 
quent valid sale, in the absence of which, 
his possession must be taken to retain its 
original character. 

The result of the above discussion is 
that the plaintiff.is entitled to redeem one- 
half of the mortgaged property and that 
the decree of the learned Divisional Judge 
must be confirmed. We, accordingly, dismiss 
both the appeals and direct the parties to. 
bear their own costs in this Court. 

: R Appeal dismissed, 

(8) 32 C. 296 (P.C.);1 C. L. J. 684; 2 A. L. J. 715, 
9 C. W.N. 201; 7 Bom. L. R. 1; 32 T. A. 28. 

(4) 21 B. 793. 

(o 14 M. 38. d 

6) 11 Ind. Cas. 429; 146 P. W. R. 1911; 232 P. L. 
R. 1911. : 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEcREE No. 2371 
or 1913. 
February 11, 1916. 
Present: —Mr. Justice Sharfuddin and 
Mr, Justice Teunon. 
: Sheikh. JOHAN BUKSH— PLAINTIFF — 
APPELLANT 
versus 
Sheikh MOHAMMAD TASLIM AND OTHERS 
— DEFENDANTS— RESPONDENTS. - 

Civil Procedure Code (Act XIV of 1882), s. 317— 
Civil Procedure Code (Act V of 1908), s. 66—Suit 
against private transferee of certified purchaser for 
confirmation of possession, maintainability of. | 

Section 817 of the Civil Procedure Code, 1882, 
cannot be a bar to the maintainability of a suit 
for confirmation of possession of an immoveable 
property. against a private transferee of the certified . 
purchaser on the allegation that the certified pur- . 
chaser as benamidar of the plaintiff purcha$ed that 
property of the plaintiff in execution of a decree 
against him. [p. 965, col. 1.] 

Section 66 of the new Code of Civil Procedure is 
more comprehensive than section 317 of the Civil 


Procedure Code of 1882. (p. 964, col. 2.] 


Dukhada Sundari Dasi v. Srimonto Joardar, 26 C. 
950; 3 C. W. N. 657; Nisakar Das v. Buiragi Samal, 
19 Ind. Cas. 909; 19 C. L. J. 380; Sasti Churn Nundi 
v; Aunopurna, 23 C. 699, followed. 


Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Muzafferpore, dated 
the 26th April 1913, affirming that of the, 
Munsif, lst Court, at that place, dated the 
29th August 1912. : ; 


FACTS.—The facts material to the report 
are as follows:— 


The plaintiff instituted a suit for a declar- - 
ation of his title and for confirmation of pos- . 
session, on the allegation that the defendant, 
second party who purchased the property in- 
suit in execution of. a mortgage-decree was 
the benamidar of the plaintiff. The mort- 
gage-decree was obtained against the plaintiff 
and others and the purchase was made on 
the 8rd June 1893 by the plaintiff in the 
benamt of the defendant second party. This 
defendant second party sold the property in 
suit to the defendant Ist party onthe 17th 
August 1904. The plaintiff's allegation was 
that he was all along in possessiom of the 
property in question and the defendant 
second party never claimed any right to the 
property. The Munsif without trying the 
suit on the merits dismissed it on the prelimi- 
nary ground that the suit was barred undeg 
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section 66, Civil Procedure Code, 1908. On 
appeal the Subordinate Judge held that the 
Code of Civil Procedure applicable to the 
suit was the Code of 1882, but he held that 
the suit was barred by section 317 of the 
Code of 1882 and, therefore, the suit of the 
plaintiff was not maintainable. ‘Tbe present 
second appeal was preferred against the de- 
cision of the Subordinate Judge. 

Babu Rajendra Prasad,for the Appellant.— 


The suit being one for confirmation of posses-. 


sion could not be barred under section 317 of 
ihe Code of 1582, vide Sasti Churn Nundi v. 
Aunopurna (1). Also the suit was not against 
the certified purchaser but against an assignee 
of the certified purchaser, therefore, sec- 
tion 317 has no application. This section 
. ought to, be strictly construed, as it bars the 
real right of a party who has actually pur- 
chased the property in execution sale and 
paid the consideration money but has taken 
the sale certificate in the name of his benamz- 
dur. This section is penal in its nature and 
must be confined within its strict term. If 
acase does not fall within its letter, the 
section cannot be applied to it, vide Dukhada 
Sundari Dasi v. Srimonto Joardar (2); 
Nisakar Das v. Bairagi Samal (83); Theyya- 
SH v. Kochan (4); Sibta Kunwar v. Bhagoli 
5). 

The Code of 1882 ought to govern this suit, 
as section 66 of the new Code does not lay 
downa mere rule of procedure but affects 
a substantive right, and cannot have retros- 
pective operation—Vide Gopeshwar Pai v. 
Jiban Chandra (0). 

Moulvi Muhammad Mustapha Khan, for 
the Respondent.—The suit having been insti- 
tuted in 1911 when the new Code was in 


force, section 66 of the new Code and not. 


section 317 of the old Code will govern the 
case. It could not be said that section 65 of 
the new Code deals with substantive law and 
not with procedure, as its object is to lay 
down a rule as to how an anction-purchaser 
in execution should proceed to complete his 
title to the property purchased. Even if the 


(1) 23 d. 699. 

(2) 26 C. 980; 3 C. W. N. 657. 

(3) 19 Ind. Cas. 909; 19 C. L. J. 330." 

- (4) 21 M. 7; 7M. L. J. 290. 

. (8) 21 A. 196; A. W. N. (1899) 80. 

“ (6) 24 Ind. Cas. 97; 18 C. W. N, 804; 19 C. L J. 
549; 410, 1125. ; 
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Code o£ 1882 applied, the suit of the plaintiff 

was not maintainable, vide Hart Govind 

Joshi v. Raméhandra Narayan Gole (7). There 

is no reason why the representative of a 

certified purchaser should be in a ‘worse 

position than the certified purchaser. . 
JUDGMENT. 

SuHaRFUDDIN, J.— This appeal is on behalf 
of the plaintiff. The facts of the case are 
these. The plaintiffin the suit had a small 
share in a certain mauza, which was sold in 
execution of a decree against him and was 
purehased by defendant No. 2 on the 8rd 
June 1898. On the 17th August 1904 the 
defendant No. 2 sold the share to defendant 
No. 1. The present suit was instituted by 
the plaintiff for confirmation of his possession 
with regard to that share on the allegation 
that the defendant No. 2, although a certified 
purchaser, was merély a benamidar for him, 
the plaintiff, and that the transaction of sale 
between the defendant No.2 and defendant 
No. 1 was a fraudulent and colourable transac- 
tion. : 

The first Court without going into evidence 
dismissed the suit on the ground that sec- 
tion 66 of the present Civil Procedure Code 
was & bar to the maintainability of the suit. 
The plaintiff appealed to the Subordinate 
Judge of Muzafferpore, who dismissed the 
appeal holding that section 317 of the old 


.Code, and not section 66 of the present Code, 


applied to the incidents of the sale, the sale 
having taken place at a time when the old 
Procedure Code was in force,and that the 
suit was not maintainable even under sec-. 
tion 317 of the old Code. Hence the present 
appeal, 

The grounds taken are, first, that though 
the suit was instituted ata time when the 
present Code was in force, the right to sue 
vested in the plaintiff before the passing of 
the new Code and could not be interfered with 
by the new Code; and secondly, that although 
there was a sale of the share in question in 
execution of a decree, the plaintiff notwith- 

standing the sale remained all along in 
possession. 

The first question really is whether sec- 
tion 317 of the old Code or section{66 of the 
new governs the present suit. 

Section 66 of the new Code is more com- 


| (7) 31 B. 61; 8 Bom. L, Ri 873, 
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‘prehénsive. It says thata suit against a 
person claiming under a certified purchaser 
isnot maintainable on the ground of the 
‘purchase being on behalf of plaintiff. 

"Under section 317 of the old Code, no suit 
could be maintained against & certified pur- 
chaser. 

- The present suit, however, is not against 
the certified purchaser but against a private 
transferee of the certified purchaser. That 
‘being so, section 317 cannot bea bar to the 
-maintainability of the suit. 

On behalf of the appellant, our attention 
has been invited to certain authorities of this 
Court, first to the case of Dukhada Sundari 
'Dasi v. Srimonto Joardar (2) where it was 
distinctly held that section 317 of the old Civil 
‘Procedure Code is no bar toa suit against 
any person claiming ‘through or under the 
certified purchaser. The next case referred 
‘to was the case f Nésakar Das v. Bairagi- 
Samal (3), in which it was held that the 
expression certified purchaser” in section 317, 
Civil Procedure Code, should be strictly con- 
strued and did not include his successor-in- 
‘title. The third case referred to is the case 
of Sasti Churn Nundi v. Aunopurna (1). 
In this reported case the plaintiff had pur- 
‘chased in the name of the defendant certain 
‘property. at a sale in execution ofa decree. 
The plaintiff continued in undisturbed pos- 
session for a number of years. He then 
"brought a suit against the defendant as the 
-latter wanted to disturb his possession. 
-It was held that. the suit was maintainable 
as it did not come within the scope of sec- 
tion 317 of the Code. Here the plaintiff 
claims to have been in possession from 1892. 
On a review of the above cases, we think that 
‘this case should be sent back to the lower 
Appellate Court with instructions to send it 
to the first Court for deciding the case on the 
"merits after giving both sides an opportunity 
of entering into evideuce and examining 
witnesses. We set aside the judgment of 
the lower Appellate Court and remand the 
-ease for that purpose. 

Costs will abide the result. 

Trunox, J.—I agree in the order proposed. 

Case remanded. 
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MADRAS HIGH COURT. 
Seconp Civin Appeat No. 737 or 1918. 
January 19, 1916. 

Present:— Justice Sir William Ayling, KT., and 
Mr. Justice Napier, 
SUBRAMANIAN CHETTIXR-—DEFENDANT 
No. 1—APPELLANT 

versus A 
KADIRESAN CHETTIAR AND OTHERS— 
` PLAINTIFE AND Derenpants Nos. 2 TO 6° 


— RESPONDENTS.’ 

-Limitation Act (IX of 1908), Sch. I, drt. 60— 
“Money deposited,” meaning of—Servant allowing his 
‘salary to accumulate along with sum paid by him 
prior to entering service —Total amount, nature of — 
Banker and customer—Debtor and creditor. 

The plaintiff, prior to entering the service 
of the defendant firm, gave a certain amount of 
money to the firm and then allowed his 
salary to accumulate and remain with jhe firm 
under an agreement that both sums should be 
credited with interest at the current rate and should 
be payable on demand. The plaintiff occasionally 
drew against it whenever he required money. 
Ona suit for sums due: ; 


Held, that both sums were "money deposited" 
within the meaning of Article 60 of the Limitation 
Act and not “money lent" under Article 59 and that 
the period of limitation commenced to run from 
the date of demand. |p. 967, cols. 1 & 2.] 

Money inthe hands of a trader who is not a 
banker will be “a deposit" in circumstances such 
as would make it money ofa customer where the 
depositee was a banker. [p. 967, cols. 1 & 2.] 


Ichha Dhanji v. Natha, 13 D. 388; Dharam Das v. 
Ganga Devi, 29 A. 773; A.W. N. (1907) 263; 4 A. L. 


- J. 628, dissented from. 


Official Assignee of Madras v. Smith, 82 M. 68; 
5 M. L.-T. 164; Foley v. Hill, (1848) 2 H. L.C. 28; 
9 E. R. 1602; 81 R. R. 14, affirming. 1 Ph. 399; 8 Jur. 
847; 13 L. J. Ch. 182; 4l E. R. 683; In ie Hallett’s 
Estate, Knatchbull v. Hallett, 13 Ch. D. 696; 49 L. J. 
Ch.415; 42 L. T. 4.1; 28 W. R 732; Sinclair v. 
Brougham, (1914) A. C. 398; 83 L. J. Ch. 465; 1111. 
T. 1; 68 S. J. 302; 50 T. L. R. 3.5, referred to. 

Ishur Chunder Bhaduri v. Jibun Kumari Bibi, 16 
C. 25; Perundevithayar Ammal v. Nammalvar Chetti, 
18 M. 391; 5 M. L. J. 203, followed. 


The true relation between a banker. and his 
of debtor and creditor, but a 
customer who pays moneys to his banker under 
terms that he is not to use it or who anthorises 
his banker to collect money due to him on the like 
terms constitutes a fiduciary relationship between 
himself and the banker and is entitled to recover 
the amount from the general assets of the banker 
if the banker has committed a breach of trust, on 
the principle that all other payments must be 
assumed to have been made out of the money in 
the banker's hands to which no fiduciary character 
attached. [p. 966, col. 2.j 


Second appeal against the dacree of the 
Court of the Temporary Subordinate Judge 
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of Ramnad at Madura, in Appeal Suit No. 
234 of 1912, preferred against that of 
the Court of the District Munsif of Parama- 
kudi, in Original Suit No. 826 of 1910. 

Mr. V. K. Srinivasa Atyangar for Mr. 
C. S. Venkatachartar, for the Appellant. 

Mr. K. V. Krishnaswami Atyar, for the 
Respondents. 

JUDGMENT. 

Narrgeg, J.— The question raised in this 
second appeal and in the connected Second 
Appeal No. 738 of 1918 is, whether certain 
sums claimed by the plaintiff in each ease 
from the defendant firm are “money de- 
posited" within the meaning of Article 60 
of the present Limitation Act. 'The lower 
Appellate Court has held that they are, 
but we are asked to hold that there is no 
evidence to support that finding. The. 
Second Appeal No. 737 of 1918 is to recover 
Rs. 817-1-9 alleged to be due to the plaintiff 
as balance of principal and interest due 
in respect of two sums deposited by him. 
The first amount was Rs. 550 given to the 
defendants on October 17th, 1905, prior to 
his entering their service as an assistant 
which he did on March 3rd, 1906: The 
second sum was Hs. 526-12-0, which re- 
presents half the salary of the plaintiff for 
the whole three years of his service and 
credited by him to himself on joining the 
service. No cash was taken out or returned 
by the plaintiff but it is proved that accord- 
ing to the custom of these traders, the plaint- 
iff was entitled to take that amount and 
deal with itas he wished. What he did 
was to leave it with the firm and draw 
against it as he required money. The 
lower Appellate Court has found further 
that the agreement between the parties was 
that the account of both sums should be 
credited with interest at the current rate and 
should be payable on demand. It is con- 
tended for the appellants that the money 
is “money lent” within Article 59 and the 
suit is barred by limitation. Reliance is 
placed on Ichha Dhanji v. Natha (1), 
Dharam Das v. Ganga Devi (2) 
Assignee of Madras v. Smith (3). The 
Madras ease is one of those arising oub of 
the Arbuthnot insolvency in which a large 


number of claims were made for preferential 
(1) 18 B. 338. 

e (2) 29 A. 773; A. W. N. (1907) 263; 4 A. L, J. 628. 
(3) 32 M. 68; 5 M. L. T. 164. 


and Official, 


payment in respect of money in.the hands 
of the firm. The Court had to decide the 
real legal clfaracter of the transaction be- 
tween the banker and his customer and for 
that purpose laid down the law with which I 
respectfully agree—the basis of which is to 
be found in the two leading cases Foley v. Hill 
(4) and In re Hallett’s Estate, Knatchbull v. 
Hallett (5), lately re-affirmed by the House of 
Lords in the Birkbeck Bank case, Sinclair v. 
Brougham (6). The law is as follows :— The 
true relation betweena banker and hiscustomer 
is that of debtor and creditor [Foley v. Hill 
(4)], but a customer who pays money to his 
banker.under terms that they (?) are not to 
use it or who authorises his banker to 
collect money due to him on the like terms 
constitutes a fiduciary relationship between 
himself and the banker and is entitled to 
recover the amount from the general assets 
of the banker if the banker has committed 
a breach of trust, on the principle that all 
other payments must be assumed to have 
been made out of money in the banker’s 
hands to which no fiduciary character 
attached [In re Halleti’s Estate, Knatchbull 
v. Hallett (5)]. It is contended for the ap- 
pellants that on the admitted facts the 
present case is not within In re Hallett’s 
Estate, Knatchbull v. Hallett (5), and ‘fur- 
ther that these principles must be applied 
in thé ccnstruetion of the Articles of the 
Limitation Act and that what is in law 
and fact a loan could not be money de- 
posited under Article 60. This is undoubt- 
edly the view taken in Dharam Das v. Ganga 
Devi (2), where the Court holds on facts 
very similar to those here that Article 60 
is not intended to apply to a transaction 
which isin law a loan, and in Ichha Dhanji 
v. Natha (1), where the same language is 
used with the same result. 

With great deference to the learned 
Judges the reasoning ignores the fact that- 
if the term ‘deposit’ is legally inapplicable 
to a loan itis also inapt for describing a 
trust of money and also that the word 
‘deposit? is familiar in banking parlance as 


describing money held by a banker for his 
(4) (1848) 2 F. L. O. 28; 9 E. R. 1002; 81 R. R. 14, 
affirming 1 Ph. 399; 8 Jur. 347; 18 L. J. Ch. 182; 41 E. 
R. 683. 
(5) 13 Ch. D. 696; 491. J. Oh. 415; 42 T, T. 421; 28 
W. R. 732 
(6) (1914) A. C. 398; 83 L. J. Oh 465; 111L. T. 1; 
58 S. J. 302; 30 T. L. R. 315. 
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customer on special terms as distinguished 
from current account in both which cases, 
however, the banker is intended to have the 
use of the money and no trust arises. The 
contrary view is expressed in Ishur Chunder 
Bhaduri v. Jibun Kumari Bibi (7), where 
the Court held that Article $0 must be con- 
strued with reference to the ordinary idea 
of the public as tothe dealing with banks 
and by the language used by the bankers 
themselves in describing their balances 
held “on account: of customers. In a judg- 
ment which will repay careful examination 
the learned Judges give good reasons for 
taking the view. The same view was 
taken by this Court in Perudemtayar Ammal 
v. Nammalvar Ohetti (8), a case somewhat 
stronger than the Calcutta case in one 
respect in that the depositee was not a 
banker but an ordinary shopkeeper and thus 
the position was much more like the present 
case, the only difference being that in 
Perundevitayar Ammal v. Nammalvar Ohetti 
(8) the depositor is not shown to have been 
entitled to draw against the deposit, whereas 
in Ishur Chunder Bhaduri v. Jibun Kumari 
Bibi (7) he did draw. All these cases, 
"however, are decided on the words of the 
Article in the Limitation Aet of 1877, but 


ihe present Act has added the words 
[12 . . 

including money of a customer in the 
hands of a banker so payable.” It must be 


admitted that the Legislature has not yet 
madethe matter perfectly clear but it has 
definitely and, I think, intentionally used 
language ina non-legal sense. The money 
of a customer can only mean money paid 
in the ordinary customary way of business. 
Now clearly when it passes into the banker’s 
hands it is not the customer's money any 
longer. It becomes a debt due from the 
bank. I cannot but regard this language 
as throwing light on the meaning to be 
given to the word ‘deposit’, for it seems to 
me illogical to treat the word ‘deposit’ 
as inapplicable to what is in lawa loan and 
yet be compelled to give a non-legal meaning 
to a phrase which is stated to be "included? 
in the word ‘deposit.’ We can, I think, 
only give full meaning to the language 
used in the .present Article by holding 
that money in the hands of a trader who 


(T) 16 C. 25. 
(8) 18 M, 390; 6 M. L. J. 203, 


is not a banker will be a deposit: in 


. eireumstances such as would make it money 


of customer where the depositee was a 
banker. For these reasons I am of opiuion 
that the judgment of the lower Appellate 
Court is right and the appeal must be 
dismissed, with costs. 
Ayuine, J.— I agree. 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
MADRAS. 
Revenve Petition No. 51 or 1915. 
January 19, 1916. 

- Present: —Mr. Clegg, F. M. 
VEDACHALLA DHIKAHIDAR— 
PETITIONER, 

versus e o 

VANKATHU SUBBARAYA REDDIAR 

AND ANOTHER—COUNTER-PETITIONERS. 

Madras Estates Land (Act I of 1908), ss. 
112, 117, 205—Notice of intention to sell smaller 
eatent of land—Ambiguity in sale proclamation, effect of 
—Sale, legality of—Civil Procedure Code (Act V of 
1908), s. 151. 

A sale proclamation issued under section 117 
of the Madras Estates Land Act "(1 of 1908) must 
closely follow the notice of intention to sell 
served on the defaulter under section 112 of the 
Act. [p. 969, col. 1.] 

Where the sale proclamation represents a certain 
piece of land as lying within certain boundaries which 
cover a larger extent of land than that specified 
in the notice of intention to sell given under section 
112 of the Aot, and where the sale is also. of crops 
on the land not included either in the notice of 
intention to sell under section 112 or. in the pro- 
clamation of sale under section 117 and the land 
is sold for a very inadequate price: 

Held, that under section 205 of the Madras Estates 
Land Act the sale was liable to be set aside as 
illegal. [p. 969, col. 2.] E 

Petition for revision against the decree 
of the District Collector in Appeal Suit 
No. 175 of 1915, dated the 3rd September 
1915. 

FACTS appear clearly from the grounds 
of appeal, which run as follows: 

(1) The first respondent is the purchaser 
of certain lands at the Court sale held, 
in accordance with the sections 111 and 
123 of the Madras Estates Land Act, on 15th 
December 1914. e. 

- (2) A petition was filed, under section 151 
of Civil Procedure Code and section 192 of 
Madras Estates Land Act, to prevent the 
purchaser from taking the crops along with 
the land, among others, in the Court of ethe 
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Sub-Collector at Chengliput on 10th Febru- 
ary 1915. i 

(3) Though an order complying with tle 
request was got on 27th February 1315, 
the respondent without obeying the order 
forcibly took away the crops on the 28th 
February 1915. 

' (4) The appellant then put in a sanction 
petition in the same Court under section 195 of 
the Criminal Procedure Code in March 1915 
and requested the. Court to set aside the sale, 
on the grounds that the Madras Estates Land 
Act was not applicable to the parties as they 
were not related as landlord and tenant 
but as lessorand lessee, as the mera?s were 
improperly included in the attachment 
amount and that the rent sale was berami 
for another persen. 

(5) The sale was accordingly set aside 
by the order of the Sub-Collector No. 92 of 
1915 referred to above. 

(6) The defendant appealed to the Dis- 
trict Collector to have the order of the 
Sub-Collector set aside in Appeal Petition 
No. 175 of 1915 and the District Collector set 
aside the above order on 19th August 3915. 

The present appellant who was the first 
respondent in the above suit begs to prefer 
this revision petition under section 2,5 of 
Madras Estates Land Act to the Hon'ble 

r- Court of the Board of Revenue on the 
following among other groands:— 

(1) The lower Appellate “Court erred in 
reversing the order of the Sub-Col- 
lector and had no jurisdiction to 
entertain an 

. order. . 

(2) The Sub-Collector had power to 

l rectify his own error under sec- 
tion 151 of the Code of Civil Pro- 
cedure he having himself passed 
the decree. 

(3) The extent of land sold was more 
than 35 kant: more than those in- 
dicated in the sale proclamation and 
the purchaser has no right to 
take the crop also, since it was 
not sold. 

Mr. T. M. Vedaniachart, for the Petitioner.— 
The Sub-Collector having set aside the sale, 
the Collector had no jurisdiction to reverse 
his order. Under section 151 of the Code 
of Civil Procedure the Sub Collector had 
thet power. ` 


appeal against the^ 


‘and crops. 


Here the extent of land actzally sold 
is far greater than that specified in the 
proclamation 9f sale or the notice of intention 
to sell, and the crops on the land were 
sold though not covered either by the notice 
of intention to sell or the sale proclamation. 

Mr. N. S. Rangasawmy | Acyangar, for the 
Respondents.- The relationship between the 
parties is not that of landlord and tenant, 
but only of lessee and lessor not governed 
by the Madras Estates Land Act. 

The land having been sold as “being 
within certain boundaries the whole extent 
within those boundaries passed by the sale. 

JUDGMENT.—This is styled both an 
appeal and revision petition against the 
decree of the District Collector in Appeal 
Suit No. 175 of "915, dated 3rd September 
1915, setting aside the order of Sub-Collectur 
in Miscellaneous Petition No. 92 of 915, 
dated 28th June 1915. Both the so-called 
appeal tc the District Collector and the 
present petition are admissible only as 
revision petitions under section 2%5 of the 
Estates Land Act and will be treated as 
such. : 

2. The District Collector has considered 
only the question of jurisdiction of the 
Sub-Collector to pass the order, and in 
so far as he has found it to be ultra vires 
Ieonsider he is right. 

The petitioner neglected all the opportunities 
under the Estates Land Act to have the 
sale set aside and delivery of possession of 
the land and crops has been effected. There is 
no provision under the Act giving the 
Sub-Collector power to cancel the sale of 
the order delivering possession of the land 
I do not consider the provisions 
of section 151 of the ysesent Civil Code 
of Procedure, Act V of 1908, (which did not 
exist under the’ old Act) are applicable. 
Other legal remedies were available. 

It is not necessary, therefore, tu interfere 
with the order of the District Collector 
cancelling that of the Sub-Collector. 

3. The petitioner hasnow come tothis Court 
under section 205 of the Act for revision 
of the Sub-Collector’s proceedings on several 
other grounds. 

4. He contends that the relation between 
the proprietor and himself is that of lessor 
and lessee, and not that of land-holder and 
ryot under the Act, The proprietor denies 
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that the documents executed by them transfer 
any of his melwaram rights to the petitioner. 
The petitioner is admittedly a ryot and 
reading the documents, I have no doubt 
that they constitute a patta and muchilika 
for a permanent money rent under section 51 
of the Act. This contention fails. 

5. It is further contended that all that 
was sold was 35 kanis of land in the 
holding, that this was all that was covered 
by the notice of intention to sell under 
section’ 112 and sale proclamation under 
section 117, and that the crops on the 
Jand were not included in the sale. . 

The proprietor (second counter-petitioner) 


supports the contention that 35 kanis 
only were sold out of the holding; on the 
other hand, the anction-purchaser (lst 


counter-petitioner) asserts that he is entitled 
‘into the land within the boundaries in the 
sale proclamation with the standing crops 
thereon, that these have been: delivered 
into his possession by the .Sub-Collector and 
that the petitioner’s remedy is a suitin& 
Civil Court if too. much has been taken 
from him. 


`. As a matter of fact possession has. been 
given of about 70 acres with the crops 
thereon. The petitioner values the crops at 
Rs. 2,000 alone and the price realized 
at the auction sale was only Rs. 735, which 
seems totally inadequate for ` what the 
successful purchaser claims to have purchased. 


Under section 117 the part of the 
holding to be sold must be specified in the 
sale proclamation. The proclamation which 
exactly follows the notice under section 112 
contains two plots for sale measuring 15 
and 20 kanis, respectively, but the northern 
boundary of plot No. 1 and the southern 
boundary of plot No. l1 areindefinite. From 
.the fact that one of the southern boundaries 
of plot No. Ll is not mentioned as plot 
No. 1, it would be supposed that a strip 
of land was omitted between the two 
plots, and that, therefore, the whole area 
was not proclaimed or sold. Besides it 
is very doubtful whether it was intended 
that the crops should go with the land 
at the sale., There were no crops at all 
when notice under section 112 was served, 
no mention was made of crops in the 
sale proclaimed and judging from the price 
realised it is hardly likely that the bidders 


INDIAN CASES. 


969 


understood that the crops also were to be 
sold. . 
The contravention of the provisions in 
section 117, which means that the part of 
the holding to be sold should be clearly 
identifiable, has resulted, I consider in a 
serious miscarriage of justice, and this Court 
has power to interfere under section 205. 
The. proceedings under the Act for the 
realization of the rent will accordingly be 
cancelled in doto. As the proprietor 
(second counter-petitioner) is responsible 
for not specifying distinctly what he intend- 
ed to sell he will bear the petitioner’s costs 
in this Court. 
Proceedings cancelled. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 3262 
or 1919. 

February 11, 1916. 
Present:—Mr. Justice Chapman and 
Mr. Justice Mullick. 

HARI SINGH AND oTHERS-—DEFENDANTS 

Nos. 1 to 5—APPELLANTS i 
versus 
SANT PROSAD SINGH. AND OTHERS.— 


PLarNTIFFS— RESPONDENTS. 

Hindu Law—Son’s liability to pay father's debt— 
Debt incurred. by appropriating money due to ancther, 
if immoral—Criminal misappropriation. 

H and T bought a property ata revenue sale 
but the sale having been reversed, T withdrew the 
whole of the purchase-money. In a suit by H to 
recover his share of the purchase-money a decree 
was made against Tin execution of which ancestral 
property belonging to T was sold. Theson of T 
brought a suit to recover his half share of the 
property, on the ground that the debt incurred by 
his father was an immoral debt which he was not 
bound to repay: 

Held, that the debt was not an immoral one and 
it was incumbent upon the son to repay it and that, 
therefore, he was not entitled to recover his sharo 
of the ancestral property. [p. 971, col. 2.] 


Appeal against the decree of the District 
Judge, Patna, dated the 22nd June 1912, 
affirming that of the Additional Subordinate 
Judge, at that place, dated the 29th of 
August 1911. 


FACTS.—The material facts will appear 
from the judgment ‘of the High Cdtrt. 
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The lower Appellate Court in dismissing the 
appeal preferred by Hari Singh and others 
made the following observations:— 

“The case of the plaintiff is that Tipan 
-Pershad Singh having taken the money  * 
* o5 X Ro a ¥ * * * dishonestly 
and fraudulently and under circumstances 
rendering him liable for criminal prosecution, 
the ancestral property is not liable and the 
only part of it which can be brought to sale 
is Tipan Pershad’s own interest therein. * 
* * * * Weare not able to obtain 
from Tipan  Pershad any statement” in 
respect of the intention with which he took 
the money. * * * * # We have to rely 
upon the pleadings in the suit brought by the 
appellants in 1896 and upon the pleadings 
in the present guit". (After discussing the 
pleadings, the learned District Judge 
observed) “Tipan  Pershad's act was 
fraudulent from the very beginning; he was, 
therefore, on the pleadings of the present 
appellants guilty of an offence under sec- 
tion 403 of the Indian Penal Code. This 
having been their case throrghout, they 
cannot now say that Tipan Pershad came by 
the money honestly.” 


Babu Umakalt Mukerjee (with Babu Raghu- ` 


nath Singh), for the Appellants.—The lower 
Court was wrong in dismissing the appeal; 
if the original intention was not 
criminal, subsequent change of intention 
could not make it so. Tipan Singh, by 
taking out the money, did not commit any 
criminal offence : Chakoury Mahton v. 
Ganga Proshad (1). 4 


[Mornrnick, J—The Judge finds as .a fact 
that the money was withdrawn with a 
criminal intent]. 

The Judge cannot find that there was 
criminal intent if the facts in connec- 
tion with the withdrawal of the money 
did not constitute a criminal offence. 
The questicn whether criminal intention 
existed or not is not a pure question of 
fact, as the intention has to be inferred from 
certain facts. The- Collector would not 
pay the money to any person other than 
the recorded purchaser.at the revenue sale; 
-hence it was that Tipan who was the recorded 
purchaser withdrew the money. Could i£ 
be said that by withdrawing the money, 


he committed the offence of criminal mis-: 


) 12 Ind. Cas. 609; 15 C. L. J? 228 at p. 233; 16 C. 
W. N, 519; de 862, ? 


INDIAN CASES. 


[1916 


appropriation? True, he did not pay to the 


-other recorded purchaser his share of the : 


money who had consequently to bring’ a 
suit; but that does not show that Tipan 
committed any offence under the Penal 
Code, vide Medar Dolavay Tirumalatyappa 
Mudeliar v: Veerabudra (2), Kanemar 
Venkappayya v. Krishna Chariya (3) and 
Hrasala Gurunatham Chetty v. | Addepally 
Raghavalu Chetty (4). 

[Moutics, J.—Is not existence or non- 
existence of an intention a question of fact? ] 

No. The intention must be inferred from 
conduct or words. If the acts or words 
did not warrant a criminal intention, 
finding of the Judge that there was criminal 
intention cannot be birding on the High 
Court in second appeal. The act of Tipan 
Pershad could never amount to criminal 
offence, vide Queen v. Parbutty Churn 
Ohuckerbutty (5). ' . : 

Besides, the respondents have no equity 
on their side. We were deprived of our 
Share in the purchase-money withdrawn by 
Tipan Pershad, and when we got a decree 
for the money and wanted to realise it in 
execution, the heirs of Tipan Pershad come 


‘forward and say that they are not liable for 


this debt of their ancestor on the ground 
that it was an immoral debt. 

Babu Mahendra Nath Roy, for the Respond- 
ents.—T his appeal is concluded by findings of 
fact. The question of criminal intention is a 
question of fact and not of law, vide Pareman 
Doss v. Bhattu Mahton (6). 

(Mottick, J.—lt will be open to us to say 
that on the facts found, no criminal offence 
was made out]. 

Tipan with the help of and in col- 
lusion with the Muktear withdrew the 
whole amount without giving any notice 
to the respondents and converted it to his 
own use. Even a temporary conversion is 
sufficient to make a criminal offence. 

[OHAPNAN, J.— Where is the proof of 
conversion? Taking by itself is not conver- 
sion. | 

Taking under the circumstances stated 
in the judgments of the lower Courts amount- 


ed to conversion. Evenif he thcught of 
(2) 4 Ind. Cas. 1090; 19 M. L. J. 769. 
(3) 31 M. 161; 2 M. L. T. 529 17 M. L. J. 613; 3M 
L. T. 353. 
(4) 31 M. 472; 3 M. L. T. 894; 8 Or. L. J. 147, 
(5) 14 W, R. 13 Cr. 
(6) 240. 672. 


the . 


a. 


Vol, XXXII] 


INDIAN OASES. 


971 


SUBBARAYA GOUNDAN V. RANGANADHA MUDALIAR. 


yépaying the money, that would not prevent 
it from being a conversion. I quite see 
that the case is a hard one efor the appel- 
lants and ‘your Lordships might be inclined 
to stretch the law a little in their favour. 
But I submit that hard cases should not 
induce your Lordships to make bad law. 


JÜDGMENT. 


Morc, J.— Hari Singh and Tipan Singh 
bought an estate ata revenue auction sale 
in 1895 for Rs. 19,100. That sale was set 
aside and Tipan Singh became entitled 
after the reversal of the sale to 183/l6ths of 
the auction purchase-money and Hari 
Singh tothe balance. Tipan Singh even- 
tually drew out the whole of the purchase- 
‘money and it was necessary for Hari Singh 
to sue Tipan Singh: He accordingly insti- 
tuted a suit and obtained a decree against 
-Tipan Singh for his share of the purchase 
money. In.execution of that decree certain 
„ancestral property belonging to Tipan was 
‘sold and purchased by Hari Singh. The 
„suit out of which the present appeal arises 
was - - brought by Sant Prosad Singh, son 
of Tipan Singh, for possession of a half 
-share of the ancestral property which has 
.been purchased by Hari Singh i in execution 
“of his decree. The claim is based on the 
ground that the debt incurred by Tipan 
Singh was an immoral debt and that, 
therefore, there was no pious duty on the 
part of Sant Prosad, his son, to pay that 
debt and that, the property sold being the 
„joint ancestral property of himself and his 
father, his half share was not affected by 
„the sale. Both the lower Courts have 
found i in favour of the plaintiff and have 
‘decreed the suit. The defendants have 
appealed to this Court. 


: In the present second ingen: it has been 
‘urged that the debt was not an immoral 
debt and that the plaintiff is not entitled to 
‘succeed. t is not necessary to diséuss the 
‘various decisions which have “been placed 
before usfor the purpose of showing that 
‘there is, a distinction between “a taking 
‘which is not criminal and a taking which 
merely imposes a civil liability. It is 
sufficient for the purposes of this case to say 
that, upon the facts found by the learned 
District Judge, the offence of criminal mis- 
appropriation within the meaning of the 


Indian Penal Code has not been made out, 
and.that Tipan Singh did not commit an 
immoral act in drawing out the money from 
the Collectorate. If his act was not an 
immoral one, it was incumbent upon the 
plaintiff to repay the debt. The plaintiff 
must, therefore, fail in the present suit. 
The result is that the appeal is decreed and 
the plaintiff's suit is dismissed with costs in 
all Courts. 

; Appeal decreed. 


MADRAS HIGH. COURT. 
First Civic APPEAL No. 198 o» 1918. 
December 15, 1915. 

"Present.— Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
SUBBARAYA GOUNDAN— DEFENDANT 
No. 8—ApPELLANT 
versus 
S. RANGANADHA MUDALIAR AND 
OTHERS— PLAINTIFF AND Derenpants Nos. 1 


TO 7— RESPONDENTS. 

Madras Revenue Recovery Act (II of 1864), s. 42— 
Assignment of Government vevenue— Assignee, whether 
has first churge on land—Suit to recover jodi, 
nature of —Small Cause Court, jurisdiction of. 

Per Wallis, C. J—Where Government transfers the 
right to collect the jodi to a zemindar or mittahdar in 
-consideration of his undertaking to pay a fixed 
peshkush and includes it in the assets of the mittah 
when calculating the peshkush payable thereon, the 
zemindar or mittahder has no charge upon them 
and a suit by him to recover jodi from the inamdar 
is a suit for rent and nothing more and so cognizable 
by a Court of Small Causes in the Madras Presidency. 
[p. 972, col. 2.] 

Subbaraya v. Sub-Collector of Chingleput, 6 M. 303 
at p. 310; Secretary of State v. Ashtamurthi, 13 M. 89 
‘at p. 123; Vizianagaram Maharajah v. Sitaramarazu, 
19 M. 100 at p. 103, followed. 

Mullapudi Balakrishnayya v. Venkatanarasimha 
Appa Rao, 19 M. 329; Venkatagiri Rajah v. Venkat 
Rau, 21 M. 243; Gajapati Rajah v. Suryanarayana, 22 
M. 1l; Appa Rao v. Sobhanadri, 24 M. 158; Kasturi 
Gopala Ayyangar v. Anantaram Thivari, 26 M. 780 at 
p. 733; 13 M. L. J. 248, followed. 

Suryanna v. Durgi, 7 M. 258; Alubi v. Kunhi Bi, 
10 M. 115; Krishnasami v. Venkataragna, 13 M. 319; 
Ramachandra v. Joganmohana, 15 M. 161, referred to. 

Per Seshagiri Aiyar, J.—It cannot be said that under 
no circumstances will an assignee of Government 
revenue possess the same remedies which the Govern- 
ment have for the realization of their revenue, but it 
is essential for the right to arise in favour of the 


assignee that the assigned revenue should retêin itg 
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distinctive character of Government assessment, 
and where such jodi is included in the assets of the 
mittah when fixing the peshkush thereon, it is 
merely income due to the mitiahdar and not 
Government assessment. [p. 974, cols 1 & 2.] 

In ve Churchill, Manisty v. Churchill, 59 L. T. 
597; 86 W. R. 805; 39 Ch. D. 174; 58 L. J. Ch. 136, 
referred to. 

The priority given to Crown debts may also arise 
in favour of a mere assignee of Government reveiiue. 
[p. 973, col. 2 ] 

Secretary of Statefor Intia v. Bombay Landing and 
Shipping Co., 9. B. H. C. R. 23; Judah v. Secretary of 
State for India, 12 C. 445 at p. 452, referred to. 


Appeal against the decree of the District 
Court of Salem, in Original Suit No. 20 of 
1911. 

Messrs. T. R. Ramachandra Aiyar, T. R. 
Krishnaswamy Atyar and N. A. Krishna Aiyar, 
for the Appellant. 


Messrs. S. Srinitasa Atyangar, K. V. Krish- 
nasamy Atyar, A Srinivasa Atyangar, N. U. 
Vijayaraghavachariar and 0.8. Venkatachariar, 
for the Respondents. 


This appeal and the memorandum of cross- 
objections by the 8th Respondent coming on 
for hearing on the 10th and 14th September 
1915, and having stood over for consideration 
till the 2!st September 1915, the Court 
delivered the following 


JUDGMENT. 


Waris, C. J.—The question involved in 
this appéal is whether a zemindar or mittahdar 
who under his sa. nad has a right to collect 
the jodi payable by an inamdar; has a charge 
for arrears of such jod? onthe interest of the 
inamitar. Before considering this question it 
.may be well to refer to the right of Govern- 
ment to a charge for arrears of revenue, and 
to the rights. of the znamdar for arrears 
against the ryots themselves. 


It was held by Innes, J., in Subbaraya v. 
Sub-Collect.r of Chingleput (1) that “the 
right of Government is only a right to a 
charge on the land, and a right to forfeit by 
due course of law, the title of the person 
holding the land who does not pay the charge;” 
and this was cited with approval by 
Shephard, J., in Secrelarg of State v. Ashta- 
murthi (2). eln the present case the Gov- 
ernment assigned its right to revenue to 


(1) 6 M. 3037a£ p. 810. 
(2) 13 M. 89 at 128. 


the ¢namdar subject to the payment of a jodi; 
and it is well settled that by virtue of such 
assignment the inamdar did not acquire a 
charge upon the land, but was left to recover 
rent from the occupiers under the provisions of 
the Madras Rent Recovery Act of 1865; and 
it was not until the passing of the Act of 
1908 that landholders including certain 
inamdars acquired astatutory charge for rent. 
As regards tke jodi payable by the inamdar 
to Government it is, where it has not been 
assigned, recoverable by Government, “like 
zemindars’ peshkush, by sale of the énamdar'à 
interest under the lawin force for the time 
being, now the Revenue Recovery Act, 1864. 
Under section 20f that Act the land, the 
buildings upon it, and its products are to be 
regarded as the security for the public 
revenue; but provided they have paid the 
rent to the land-holder the ryots are not 
affected by the land-holder's default to pay 
the revenve due by him (section 33), and 
all that Government can do is to sell the 
interest of the defaulter free of all incum- 
brances. The right to sell free of incum- 
brances in such a case is conferred by sec- 
tion 42 of the Act. 

Coming now to cases where the right to col- 
lect the jodi has been transferred to the zemin- 
dar or mittahdar under his sannad, there 
is a long series of decisions in this Court 
that, when Government transfers the right 
to collect the jodi toa zemindar or nuttahdar 
in consideration of his undertaking to pay a 
fixed peshkush, the zemindar or mittahdar 
has no charge upon them and that a suit by 
him to recover jodi is a suit for rent and 
nothing more and socognizable in this Pre- 
sidency by the Court of Small Causes. 

It was apparently so held in Second Appeal 
No. 692 of 1893 and though a different view . 
was taken in Second Appeal No. 822 of 1894, 
[vide foot-note in Vizianagaram Maharajah v. 
Sitaramarazu (3)] it was again so ruled by 
Shephard and Subramania Aiyar, JJ., in Mul- 
lapudt Balakrishnayya v. Venkatanarasimha 
Appa Rao (4) and Venkatagiri Rajah v. Venkat 
Rau (5). Qajapati Rajah v. Suryanarayana 
(6) and Appa Rao v. Sobhanadri Rao (7) 


(8) 19 M. 100 at p, 103. 

(4) 19 M. 329. 

(8) 21 M. 243. ; T 
(6) 22 M. 11. 

(7) 24 M. 158. 
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are to the same effect; and in Kasturi Gopala 
Ayyangar v. Anantaram Thivari (8) it was 
again laid down broadly that assignees of 
revenue cannot proceed under section 42 of 
the Revenue Recovery Act and have only a 
personal claim. On the principle of stare 
decisis I feel bound to adhere to these 
decisions. The fact that jodi was held to be 
rént payable to a landholder by a tenant 
within the meaning of the Rent Recovery 
Act, 1865, having regard to the definition of 
landholder [see Lakshminarayana Pantulu v. 
Venkatarayanam (9) and the casesthere cited |, 
and that similar provisions were to be found in 
the Madras Estates Land Act, 1908, until 
these provisions were themselves repealed 
by the amending Act of 1909, has no direct 
bearing on the question but makes it more 
than ever undesirable to question the au- 
thority of the decisions laying down the 
competency of the Small Cause Courts to try 
suits for jodi on which the Legislature 
may have acted in finally deciding-to leave 
such suits to the Civil Courts. The earlier 
cases of Suryanna v. Durgt (10), Alubi v. 
Kunhi Bi (11) and. Krishnasami v. Venka- 
tarama (12) were not cases of jodi, but 
assignments of portions of the revenue pay- 
able directly by the ryot and in the last 
of these cases Shephard, J., who was a party 
to some of the later decisions doubted if a 
mere assignment of revenue would convey 
a charge. In Ramachandra v. Jaganmohana 
(13) the point did not arise. These deci- 
sions, in my opinion, afford nc sufficient ground 
for questioning the numerous subsequent 
decisions expressly in point. If the law 
there laid down is to be altered it should, 
I think, be by Legislature. We.must reverse 
the decree in so far as it affects the 8th 
defendant and allow his appeal with costs 
throughout. The memorandum of objections 
by the 7th defendant is dismissed with 
costs. As regards the defendants Nos. 2 to 6 
the decree is varied so as to make it a 
decree against the joint family D 
in their hands under Order XLI, rule 33, 

ihe Code of Civil Procedure. 


©) 26 $t, 730 at p. 738; 18 M. L. J. 248. 
(9) 21 M. 116 at p. 119; 8 M. L. J. 48. 
(o 7 M. 258, 


11) 10 M, 115. 
(12) 13 M. 319. 
(13) 15 M. 161. E 


SESHAGIRI Atyar, J.—-It is not without 
hesitation that I have come to the conclu- 
sion that the appeal should be allowed. 

The first question is whether the jodiga: 
due from the Zwamdar is a charge upon 
the land. I understood Mr. Ramachandra 
Aiyar to concede that if itis directly pay- 
able to Government, it would be a first 
charge. Apart from this admission, I am 
of opinion that there is a first charge for 
the jodigat. It was pointed ont in Seere- 
tary of State for India v. Bombay Landing 
and Shipping Co. (14) that by the Common 
Law of this country, the debt due to the 
King took priority over other debts, with 
the pcssible exception of those due to Brah- 
mins. This view was accepted in some of 
the early Bengal Regulations. See Judah 
v. Secretary of State for India (159, At the 
time of the Permanent Settlement, it was 
recognised in Madras. Vide section 6 of 
Regulation XXVI of 1802. In the Revenue 
Recovery Act of 1864, there is an express 
provision to that effect. I am satisfied that 
the jodi payable by inamdars is within the 
purview of that Act 

Mr. Ramachandra Aiyar strongly relied 
on some of the decisions of this Court which 
have held that a claim for kattubadi or jodi 
is cognizable by the Court of Small Causes. 
They are all cases in which the payments 
were due to the zemindar as part of his 
income. The term jod? or quit-rent is applied 
indiscriminately to whatis recoverable by a 
proprietor from his under tenure-holders as 


.well asto payments due to Government by 
"way of assessment. 


None of the cases, so 
far as I have examined them, related to 
jodi payable to Government. Further these 
decisions proceed on the construction of the 
terms "landholder and tenant" in Act VIII of 
1865. The Estates Land Act is different. Even 
under the old Act, the decisions were not uni- 
form. See Alubi v. Kunht Bi(11), Vizianagaram 


-.Maharajah v. Sitaramara:u 13) (the case in 


the foot-note). It is true that a larger 
number of cases have taken a different view: 
Vistunagaram Maharajah v. Sttaramarazu (3), 
Muüllapudi Bulakrishnayya v. Venka&nnarasimha 
Appa Rao (4), Gajapati Rajah v. Suryana- 
sayana (6), Lingam Krishna Bhupati Devu v. 


(14) 5 B. H. C. R; 23. 
(15) 12 C. 445 av p. 492. ; * 
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Vikrama Devu (16); Appa Rao v. Sobhanadrt 
Rao (7). Mr. Justice Subramania Aiyar has 
explained in Lakshminarayana Pantulw v. 
Venkatarayanam (9) the reason of this 
change. Although on the principle of stare 
decisis itis undesirable to upset tbis course 
of decisions, I am not prepared to extend them 
to cases in which the jodi is payable to Gov- 
ernment. 

The negt point for consideration is whether 
the plaintiff can stand in the shoes of the 
Government and claim a first charge. If 
the right to collect the jodigaz was assigned 
to him as such, I would be prepared to hold 
that he has a first charge. I accept Mr. 
Srinivasa Alyangar’s contention that an 
assignee of Government Revenue is 
entitled tothe security which the Govern- 
ment had, although he may not have all 
the statutory remedies which the assignor 
had. The principle of section 141 of the 
Indian Contract Act is applicable to such 
assignment. North, J., in Jn re Churchill, 
Manisty v. Churchill (17) says that the pri- 
ority which the Crown has enures for the 
benefit of the surety. This is the view taken 
in Suryanna v. Durgi (10), Krishnasami v. 
Venkatarama (12). In Kasturi Gopala Ayyan- 
gar v. Anantaram Thivari (8) the learned 
Judges say that if the tax-payer was ina 
position to be proceeded against by the Gov- 
ernment, the assessment will bea charge. 
I understand the. decision to lay down that 
so long as the distinctive character of Gov- 
ernment assessment remains, whoever may be 
the person that collects it, he 
first charge. lf it lays down that under no 
circumstances can an assessment which is 
collected by ar assignee create a charge, I res- 
pectfully dissent from that view. 

The difficulty in this case arises 
in finding out whether the jodégat as 
such was assigned to the plaintiff's 
predecessor-in-title. The ^ sannad is not 


produced. We are notin a ‘position to say ` 


in the Permanent Settlement a 
made between the right 
to collect, the jodigat and the right -to 
collect rents from tenants. It cannot be 
said that the jodíga? was not included in 
the assets on which the  gpeshkush was 


whether 
distinction was 


16) 10 M. L. J. 256. 
_` ($7) 89 Ch. D. 174; 69 L, T. 697; 86 W. R. 805; 58 
L J. Ch, 186. 


wil have a. 


fixed. One circumstance on which Mr. 
Ramachandra Aiyar laid stress has influ- 
enced my finding on’ the point. From 
Exhibits G and H, it appears. that the 
Government decided to claim the entire 


jodigat as the mittahdar had been given waste-' 


lands in other villages to which he was 
not entitled. It was argued by the 
learned Vakil for the appellant that the 
income from these waste lands was taken 
into account’ in including the whole of, the; 
jodigat in the ‘peshkush. I think there is 
force in the argument. If this is the 
correct view, the Government did not 
assign the jodigai as such; and, therefore, 
the mittahdar cannot claim a first charge. 
This state of affairs can only be rectified’ 
by Government. 

I agree inthe order proposed by my 
Lord. RA 
The memorandum of cross-objections by 
the lst respondent coming on for hearing 
on 10th and 14th September 1915,respec- 
tively, and having been set down to be 
spoken to on the 24th September 1915, and 
by order made on that day coming on for 
re-hearing this day, the Court delivered the 
following . 

JUDGMENT.—Without deciding the ques- 
tion of legal liability of the 8th respondent 
to pay the amount claimed, we pass & 
decree for the amount as Mr. Venkata- 
chariar has no. objection to it, provided 
the amount decreed is deducted from the 
amount payable by him in Appeal No. 
133 of 1918. Each party will bear his 


own costs. . 


Appeal allowed. 
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` MADRAS HIGH COURT. 
Om Revision Petitions Nos. 956 AND 957 
or 1914. 
December 3, 1915. 

Present: —-Mr, Justice Coutts Trotter. 
SENNIMALAI GOUNDAN-—PLAINTIFF— 
PETITIONER IN BOTH 
versus 
Ix C; R. P. No. 956 or 1914 
PALANI GOUNDAN AND 4NOTHER— 

e  DEFENDANTS— RESPONDENTS 
Ix C. R. P. No. 957 ov 1914 
TALAN GOUNDAN-—DEFENDANT— 


RESPONDENT. 
Civil Pr anne Code (Act V of 1908), s. 122, O. IX, 


| 7, 18— Application to set aside ex parte decree, if covered 


by s. D of Limitation Act—Power of High Court to 
make rules eatending time—Limitation Act (IX of 1908), 
s, 5. - 
Section 5 of the Limitation Act, as it stands, does 
not extend the applications to set aside ex parte 
decrees, but it is wéthin the powers of a High Court 
acting under section 122 of the Code of Civil 
Procedure to frame a rule making its provisions 
applicable to the periods of limitation prescribed in 
that Act for presenting applications of this nature. 


. Petitions, under section -115 of Act V of 
1908, praying the High Court to revise the 
orders of the Court of the District Munsif of 
Tirupur in Interlocutory Applications Nos. 
485 and 484 of 1914 in Original Suit No. 
1152 of 1912. 

Mr. T. Y. Muthukrishna Adyar, 
Petitioner. 

Mr. K. Ramanatha Shenai, for the Respond- 
ents. 

JUDGMENT.—This was a petition origi- 
nally to set aside an eg partg decree. The 
learned District Munsif held that there was 
good cause for excusing the petitioner being 
out of time under the Limitation Act and 
set aside the ew parte decree. When this 
case was first argued, it was pointed out 
that Order IX, rule 13 of the Civil Procedure 
Code, did not provide that section 5 of the 
Limitation Act which gives discretion’ to 
extend time should apply. It is quite clear 
that section 5 of the Limitation Act as it 
stands does not, and cannot, possibly extend 
the applications to set aside ez parte decrees. 
But it has since been pointed out to me that 
the High Court has now added to Order, IX, 
rule 18, a sub-rule (2) io this effect: “The 
provisions of section 5 of the Indian Limita- 
tion Act, 1908, shall apply to applications 
under sub-rule (1)." That prima facie ^is an 


for the 
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end of the case. Butthe argument for the 
petitioner is that section 122 of the Civil Pro- 
cedure Code, which deals with the power of 
High Courts to make rules, cannot possibly 
enable them to make rules which have the 
effect of altering the Limitation Act, on the 
ground that their only power is to alter the 
procedure, their own procedure or the pro- 
cedure of Subordinate Courts, and that to 
alter the period of limitation prescribed by 
another Statute is outside the scope of section 
122, and, therefore, ultra vires. I am unable 
to agede to that argument. I have always 
thought it unfortunate that the Irdian 
Limitation Act deals in one Statute, 
and apparently as matters entirely pari passu, 
with things so different as the, limitation of the 
number of years within which a su can be 
brought and the fixing of so many days or so 
many weeks as the limit within which 
interlocutory and other applications should be 
launched. But there it is certainly, Whatever 
may be the case of the Statute prescribing 
say three years for an action to be brought, 
lam quite clear that the Articles in the Act 
limiting applications of this nature which 
are almost entirely interlocutory deal 
clearly with ^ matters of - procedure; 
and, therefore, the High Court has jurisdic- 
tion under sestion 122 to make the addi- 
tion to Order IX, rule 18. The petitions fail 
and must be dismissed, but in the circum- 
stances each party will bear its own costs. 
Petitions dismissed, 


MADRAS HIGH COURT, 
Seconp Civiu Appear No, 2203 or 1914. 

: December 14, 1915. 
Present:—Mr. Justice K armare wen Sastri 
and Mr. Justice Phillips. 

Raja RAJESWARI AMMAL —PLAINTIFF— 
APPELLANT 
versus 
SUBRAMANIA. ARCHAKAR ANDOTHERS— 


DEFENDANTS— RESPONDENTS, 

Religious office—Succession — Females, whether dig. 
qualified —Performance of religious duties by prozy—. 
Custom excluding females—Onus, 

A female is not under Hindu Law or custom dig. 
qualified from succeeding to a hereditary religiags 
Office and getting such duties, as she may be dig. 
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qualified by reason of her sex from performing, 
performed by proxy.[p. $777, col. 1.] , 

Sundarambal Ammal v. Yogavanagurukkal, 23 Ind. 
Cas. 72; (1914; M. W. N. 286; i L. W. 276; 38 M. 
850; 26 M. L. J. 315, dissented from. 

Ramasundaram — Pillai v. Savundaratha Ammal, 27 
Ind. Cas 440; 1L W. 900; (1914) M. W. N.919; 16 M. 
L. T. 428; Tangirala Chiranjivi v. Raja Manikya Rao, 25 
Ind. Cas. 283; 27 M.L. J. 179; Mahamaya Debi v. Hari- 
das Haldar, 27 Ind. Cas. 400; 2) C. L.J. 183; 19 C. 
W. N. 208; 42 O. 455; Subraya Kakramaya v. Subraya 
Padayya,7 Ind Cas. 715; 8 M. L. T. 325; (1910) M. 
W. N. 445, followed. 

No special custom has to be pleaded to enable a 
female heir to succeed to a religious office; the onus 
is on those who deny that right to prove a custom 
excluding females. [p. 976, col. 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Tanjore, 
in Appeal Suit No. 90 of 1914, preferred 
against ethat of the District Munsif of 
Tiruvadi, in Original Suit No. 499 of 1912. 


Messrs. G. S. Venkatarama  Aiyar and G. 
8. Ramachandra Atyar, for the Appellant. 


Mr. S. Subramania Adyar, for the Re- 
spondents. 


JUDGMENT.—The only question raised 
in this second appeal is, whether a female 
heir is disqualified from succeeding to the 
office of archaka and receiving the emolu- 
ments attached to the office in cases where 
such. office is hereditary in ker family. The 
District Munsif passed a decree in plaintiff's 
favour but the Subordinate Judge, who agreed 
with the District Munsif in all his findings 
of fact, dismissed the plaintiff's suit on the 
ground that the decision in Sundarambal 
Ammal v. Yogavanagurukkal (1). was au- 
thority for holding that females were dis- 
qualified from succeeding to the office. 

The right of females to succeed to reoli- 
gious offices and perform the duties by 
proxy where such offices are hereditary has 
been recognized in numerous cases. As ob- 
served by Justices Ayling and Hannay in 
Ramasundaram Pillai v Savundaratha Ammal 
(2) (where all theimportant cases are col- 
lected), the rule enunciated by Sadasiva 
Aiyar, J., in Sundarambal Ammal v. Yogavana- 
gurukkal "(1) runs counter to ideas which 
have beén commonly accepted by parties 


(1) 23 Ind. Cas. 72; 26 M. L. J. 315; (1914) M. W. 
N. 286: 1 L. W. 276; 38 M. 850. 

e(2) 27 Ind. Cas. 440; 16 M.L. T, 423 1 L W. 
900; (1914) M. W.N. 919, 
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concerned and given eifect to by Courts 
for many years, and we think that the pre- 
sent case is one where Courts should apply 
the doctrine of stare decisis and not declare 
to be illegal a practice which’ has been 
followed for many years with, so far as 
we are aware, no serious evil consequences 
and which has been the foundation of many 
titles. 

The hereditary right to "€ to are- 
ligious office is itselt the creature of custom 
and the fact that females have been allowed 
without question to enjoy the emoluments 
of the office and to get the duties performed 
by proxy and that Courts have for a series 
of years given effect to. such right, justifies 
us in holding that female succession is not 
excluded: The right of females to perform ` 
religious duties by proxy is not unknown 
to Hindu Law usage, the cemmonest exam- 
ples being the performance of sradhas and 
funeral obsequies by female heirs by proxy 
and cases where a widow makes an adoption. 

In Tangirala Chiranjivi v. Raja Mantkya 
Rao (3), Justices Benson and Sundara Aiyar 
held that there was no basis for the as- 
sumption that females are as such disquali- 
fied from succeeding to a religious office 
&ttached to a temple and that the, onus 
would be on the dhamakartas to prove- 
any such disqualification, as services in temples 
are often performed by proxies. They were 
dealing with a case where the service to 
be performed was the reciting of Vedas in 
a temple and we can see little difference 
between such a service and the service 
performed by archakas. f 

The Subordinate Judge was wrong in 
thinking that any special custom has to be 
pleaded to enable a female heir to succeed. 
The onus is on those who deny that right 
to prove a custom excluding females, 


In Varamaya Debi v. Haridas Haldar (4), 
which was a case relating to an otce in 
the Kalighat temple similar to that of 
archakas in this Presidency, Justice Mooker- 
jee, after an elaborate review of several 
authorities, was of opinion that the custom 
whereby females not only succeeded to the 
office but also alienated the same was not 


(3) 25 Tnd. Cas. 258; 27 M. L. J. 179. 
(4) 27 Ind. Cas. 400; 42 C, 455; 120 C. L. J. 183; 19 
O. W. N. 208. : - 
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invalid as opposed to publis policy. An 
alienation was also upheld in Subraya 
Kakramaya v. Subraya Padayya (5). Lt 
is unnecessary for us in the present 
case to decide how far the right of 
‘alienation extends, though there is 
&uthority for holding that a female heir 
ean alienate the office to one next in suc- 
cession. So far as the authorities go, we 
do not think that there is any ground for 
refusing ‘to recognise the custom of female 
succession to hereditary religious offices on 
the ground of such a custom being 
‘opposed either to the express text of Hindu 
‘Law or to public policy. 
` Following Ramasundaram Pilai v. Savun- 
daratha Ammal (2) and Tangirala Oxtran- 
jivi v. Raja Manikya Rao (3), we are of 
opinion thata female is not, under Hindu 
Law or eustom, disqualified from succeeding 
to à hereditary religious office and getting 
such duties, as she may be disqualified by 
reason of her sex from performing, per- 
. formed by proxy. 

We reverse the decisicn of the Subordi- 
nate Judge and remand the case to him for 
disposal of the second question raised by him, 
The respondents will pay appellants costs 
in this Court and the costs will abide and 
follow the result. 


i l Appeal allowed; Case remanded. 
. (5) 7 Ind. Cas. 715; 8 M. L. T, 325; (1910) M. W. N. 


€ 
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NAGPUR JUDICIAL COMMISS ONER'S 
: f COURT. i 

Orvin MISCELLANEOUS ArPkAL No. 41 or 1915. 
: December 20 1915, 

Present: Mr. Stanyon, A. J. C. 
BATTOOLAL— Apretiant 
versus 
Mrs. EKSTRAND  Responrpert. 

Guardians and Wards Act (TITIL of 1890), s, 17 (3)— 
Minor, intelligent preference by, consideration of. 

A boy of 14 and a girlof 16 years of age are 'old 
enough to form an intelligent preference’ within the 
meaning of section 17 (3) of the Guardians and Wards 
Act, and their wishes have a right to the consider. 
ation of a Court appointing or d. claring a guardian, 
[p. 979, col. 2: p. 980, col. 1 ] ; 

, Reade v. Krishna, 9 M. 391, dissented from. 


In the matter of Baithri, 1^ D. 307; Sarat Chandra 


v. Forman, 12 A. 213; A. W.N. (1880) 80; Mokoond, 
Lal Singh v. Nobodip Ohunder Singha, 2 0. W. N. 


: qc 


‘ward tothe custody of 


INDIAN CASES. . $77 


379; 25 C. 881; In the matter of Joshy Assam, 23 C. 
290; Albrecht v. Bathee Jellamma, 13. Ind. Cas. 453; 
1l M. L. T. 53; (1912) M. W. N. 538; 22 M. L. J. 247, 
referred to. : 

. Miscellaneous appeal against the order 
of the District Judge, Saugor, dated ‘the 


'21st October 1915. 


Mr. G. L, Subhedav; for the Appellant. 

Mr. G. P. Dick, for the Respondent. 

JUDGMENT.—This is an &ppeal under 
section 47 (c) of the Guardians and 
Wards Act, 1890, against an order of 
the District Judge of Saugor refusing to 
make ,an order for the return of a 
her husband and 
guardian. The ‘applicant, Battoolal, is a 
Dangi— 2 caste allied to Rajputs—of the 
village of Baroda, a few miles from 
Saugor on the road to Rehlí, and tpe non- 
applicant is a Dane by nationality and the 
head of a Swedish Mission which was 
established in Saugor some 40 years ago. 
The alleged ward is the lawful wife of 
the applicant and the District Judge has 
found her to have been born on the 14th 
May 189c, and, therefore, to be a minor till 
the 14th May 1916. This girl left her home 
clandestinely one night, during the tempo- 
rary absence of her husband, and reached 
the Mission of the non-applicant on the 
following morning. She was taken in, and 
her presence there concealed from her rela- 
tions. Her husband, however, discovered 
her, and all attempts to secure her return 
amicably having failed, an application 
‘was made to the District Judge for an 
order under ‘section 25 of the above enact- 
ment, with the result already stated, 

It was claimed on behalf of the non- 
applicant that the alleged ward had at- 
tained majority before she entered the 
Mission, and that she had gone there quite 
voluntarily, impelled by a desire to em. 
brace Christianity. On the zlst August 
1915, in the course of proceedings before 
the District Judge under the above applica- 
tion, the Pleader, for the non-applicant, 
stated as follows; — 


"No order for temporary custedy is 
needed in this case. Mrs. Ekstrand is 
willing to give an undertaking that she 
will produce the girl whenever called “np. 
on by the Court, and also that she would 
nob be converted to Christianity during e 
the pendency of those proceedings,” 
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The proceedings before the District Judge 
ended on the 21st October 1915. A copy 
of the order was obtained on the lst Novem- 
ber, and this appeal filed on the 4th Novem- 
ber 1915, accompanied by an application 
asking that the religion of the girl be not 
jnterfered with pending the decision of 
the appeal. This was a reasonable prayer, 
and on the 5th November 1915, I made 
the following order;— 

“Tet an order issue to the respondent 
that, pending the disposalof this appeal, 
though her care and custody of the 
minor ordered by the lower Court are pre- 
served, she shall do nothing towards con- 
version of the minor from the caste and 
religion to which she belongs by birth and 
marriage. 

“d'his order will become inoperative on 
the minor attaining majority." 

There was some delay in serving this order, 
and when it reached the non-applicant 
on the 20th November 1915 she made 
the following endorsement on it:— 


“Received copy of order, dated 5th Novem- 
ber 19.5, on the 20th November 1915, 
but sorry to submit to the Hon’ble Court 
that the woman Konsa was converted to 
Christianity on the 28th October 1915, and I 
am, therefore, unable to carry out the order of 
the Court.” It will be seen that the conversion 
was made a week after the order made by 
the District Judge. This course of conduct 
was no doubt within the letter of the 
undertaking given on the 21st August 
1915, but it wasan ill-advised proceeding, 
and created in my mind a strong doubt 
of the good faith of the non-applicant, I 
therefore ordered the production of the 
minor at the hearing to-day, an order 
which was duly obeyed, Mrs. Ekstrand 
herself having produced Konsa before me. 
The learned District Judge had already 
examined this girl, but it seemed expedient 
to make a further examination of her in 
this Court, and this was done. Arguments 
were heard on both sides, and I have 
come to the conclusion that this appeal 
must fail. ; 


The story told by the girl is that on 
two occasionsa lady of the Mission, Miss 
e Sandberg, a Swede by nationality, visited 
Maroda, once three years ago and again in 
the; early part of this year, and that on 
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each visit Miss Sandberg came to her 
house, and, ig Hindi, sang hymns explanatory 
of the joys of Christianity: that these hymns 
on the last visit created an earnest desire 
in her mind to become a Christian: that 
in pursuance of that desire, which she 
communicated to no one, on a date (not 
ascertained by the Judge in the course 
of the evidence) some five or six days after 
her husband had beaten her, she left her home 
at midnight, taking her ornaments and Rs. 
10 in cash, made her way to the main 
Saugor-Rehli road which passes near Baroda, 
and walked along it till she reached 
Saugor at 6 o'clock the following morning: 
that near the first bungalow to which she 
came she accidentally met Musammat 
Kaiser, an old “woman of the Swedish 
Mission, from whom she inquired the way 
to the Railway Station, þer intention then 
being to go to Jubbulpore where she had 
heard there was a Christian Mission: that, 
having ascertained that Kaiser belonged 
to the Mission close by, she followed her 
to her house, and was subsequently introduced 
to Mrs, Ekstrand and admitted to the 
Mission. 


I find it impossible to give credit to 
this story as being the whole truth. Miss 
Sandberg went to Baroda, as she goes 
everywhere, in pursuit of the main purpose 
of the Mission, which is to obtain converts 
to Christianity, and it is preposterous to 
suppose that the conversion of this illiterate 
young girl was obtained without any 
inducement beyond the singing of a few 
hymns. Miss Sandberg, when examined as 
a witness, professed to be oblivious of 
everything connected with the: girl. Her 
evidence in substance may be thus 
summarised:— 

"I do not remember seeing the girl or 
singing to her, but as she says that I 
saw her and sang to her I must have 
done so." 


Therefore I think that there has been 
& good deal of suppressio vert as to the 
circumstances under which the girl made 
her way io the Mission. When she arrived 
no attempt was made to communicate with 
her husband or her parents, and the whole 
attitude of the Mission shows that the 
desire to obtain a convert was placed 
before everything else, and- that the posi. 
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tion sought to be set up, that the girl 
was a refugee from the violence of her 
husband and. the harshness of her mother- 
in-law, is more or less a pretence to cover 
the proselytism responsible for this case. 
But it is just to the non-applicant to state 
that the girl represented herself, and was 
believed to be, of full age, and not a 
minor; and in that condition of things 
the -procedure of the Mission in not 
communicating with the girl’s father is 
less open to condemnation that it would be 
otherwise, and did not violate any law of 
the land. The girl was examined by the 
Civil Surgeon of Saugor, Colonel Buchanan, 
I. M. S., an officer of ability and long 
experience in this country, on the 23rd 
July 1915, and he gave his opinion that 


she was over 18 years of age. He has 
confirmed this opjnion in the witness-box 
in these proceedings, and Dr. Kale, a 


Brahmin and Sub-Assistant Surgeon, also 
examined as a witness, has concurred with 
that opinion. As I shall hereafter show, 
this evidence goes largely to shatter the 
allegation that the girl is a minor. 

.After the applicant discovered the 
whereabouts of his fugitive wife, he and 
his father made repeated efforts to induce 
her to return. The applicant has falsely 
- deposed that he was never allowed to see 
his wife. He had several interviews with her, 
but always in the presence of Mrs. Ekstrand, 
who undoubtedly feared that he might carry 
the girl away by force. The applicant has ad- 
mitted that Mrs. Ekstrand told him that, if 
his wife was willing to go back with him, the 
Mission would not detain her, and she was 
at liberty to go, but that he must not 


use force. The girl steadily and consistently 
refused to-go back to him, and, at one 
interview on the 8th July 1915, the 


husband and father-in-law took away from 
her the Rs. 10 and certain trinkets and 
personal effects which she had brought 
away from her husband's home. This is 
proved by the receipt, Exhibit N-AI. 
Konsa states that on this occasion her 
husband declared that he abandoned her 
as she was of no further use to him, but 
admits that he came again and appealed 
to her to return with him. Before the 
District Judge, and before me, the girl, 
after several months’ experience of Mission 
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life, has firmly adhered to her purpose, 
and declared her distaste for her husband 
and former mode of life, and her strong 
desire for Christianity and education. This 
desire may be a mere impulse of an 
emotional and temporary nature, or it may 
be due to earnest and lasting conviction; 
but, for the time being at least, it is 
strong and genuine, and constitutes such 
a preference as is contemplated by section 
17 (3) of the Guardians and Wards Act, 
1890; and as the present age of the girl 
is certainly not less than 173 years, 
assuming her to be a minor, I would feel 
bound to give consideration to it in deciding 
this appeal. The girl is high spirited and 
very intelligent, and I gave her husband 
an opportunity of speaking to her in 
Court, and of persuading her to return to 
him, She firmly refused, and though, while 
under examination by me, she certainly 
answered in words which led me to believe 
that she would welcome her husband as a 
Christian, she modified or retracted that 
statement when questioned by his legal 
adviser, stating that even then she would 
not live with him as his wife, asshe preferred 
Mission work and education to married 
life. Section 17 (8) aforesaid has 
consistently been applied by the Indian 
Courts in the cases of minors of much 
lower age than the 173 years which the 
finding of the Court below would give to 
the girl in dispute in this case. It may 
now be taken as settled law in India 
that a boy of 14 and a girl of 16 years 
of age have a right- to a consideration 
under the above section of their preference 
as to where they will live, and in this 
respect the civil law has adopted the age 
limits for kidnapping from lawful 
guardianship enacted by the Indian Penal 
Code. That this was not always accepted 
as the law by the Indian Courts is clear 
from the decision of Reade v. Krishna (1) 
and some of the Indian cases therein 
cited. But that was a decision prior to 
Act VIII of 1890. It has not ‘been 
followed by any Court subsequent’ to the 
introduction of that enactment, and must 
be taken to have been impliedly dissented 
from by the Bombay High Court in Im 


(1) 9 M. 391. -a 
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the matter of Saithri (2), a case in which 
the English and Indian Law on the subject 
was fully dissussed, and it was laid down 
that “a boy of fourteen and a girl of 
sixteen have a right to choose their own 
residence.” I am not prepared to go as 
far as this, nor does Act VIII of 1890 
support this extreme view. It merely 
makes the selection by a minor “old 
enough to form an intelligent preference” 
a matter for consideration by the Court, 
and not a matter of right in the minor. 
The decision in Reade v. Krishna (1) was 
also not followed by the Allahabad High 
Court in Sarat Chandra v. Forman (8). In 
Mokoond Lal Singh v. Nobodip Chunder Singha 
(4), a Hindu boy, 12 or 13 years old, preferred 
to remain with Hindu uncles to living 
with his father who had become converted 
to Christianity, and this preference, and 
the conflict between tbe religion of the 
boy and his father and lawful guardian, 
were held to justify the father being 
deprived of his parental right, and his 
claim to the custody of the boy was 
refused. A somewhat similar view was 
taken in In the matter of Joshy Assam (5). The 
Calcutta view was approved in Albrecht v. 
Bathee Jellamma (6). 


In all these ‘cases the Courts followed 
a course which they considered most 
conducive to the welfare of the minor, 
and that is the sound principle which 
underlies ‘the able and impartial order of 
the Jearned District Judge inthis case. I 
am convinced, from my own examination of 
the minor. that that order is just and correct, 
even if Konsa (her name with her parents) 
alias Indrani (her name in her husbind’s 
home) alias Sushobi (the name given to her in 
Christian baptism) is a minor. If she is not 
old enough to make an intelligent preference 

“at the age of 173 years no minor can be old 

euough to bring section 17 (3), Act VIII of 

1890, into operation. | hold, without any 

hesitation, that to send her where she does 

not want to go would bean unwarrantable 
. 


(2) 16 B. 307. 
(3) 12 A. 213; A. W. N. (1890) SQ. 
(4) 25 C. S81; 2 C. W. N. 379. 
(5) 28 0. 290. 
e (6) 13 Ind. Cas. 453; 22 M. L. J. 247; 1l M L.. 
63; (1912) M. W. N. 53, 
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restraint on her personal liberty as a British 
subject, and one which no Court could 
rightly impose. She is intelligent and 
adult, and has. repeatedly and unequivocally 
declared her wish to remain in the Mission 
as a Ghristian. That ends the matter. 

I am further of opinion that, having 
regard to the appearance of the girl and 
the expert evidence as to her age, a heavy 
onus lay on the applicant to prove that she 
was still a minor on the date of tke applica- 
tion, and that the evidence given by him 
is legally insufficient to discharge that onus. 
If the evidence of the girl herself is carefully 
compared with the books of the Kotwar, 
on which the finding of the District Judge 
rests, it will be seen that the book does not, 
record the births of all the children of 
Mohansingh, the girl’s father, but of only 
three out of four of his daughters. It is 
then a matter more or less of conjecture 
whether Konsa was born in 3895 or in 
1898. Mohansingh’s evidence is contradicted 
by the book entries, and is obviously 
partisan. I must and do hold that Konsa 
has not been proved a minor. The evidence 
given to show that she was born in 1900 
is demonstrably false. 

One noteworthy point is this, that the 
girl’s parents have not taken any active 
steps to obtain the return of the girl to 
her husband or her caste. Mohansingh 
merely said, in answer to questions, that 
he would be willing to receive her though 
an outcaste, but he has never asked for her 
either in Court or at the Mission. This 
is certainly significant of parental sympathy 
with, or at any rate want of parental 
objection to, the career selected by the 
girl. In this case. I am concerned only 
with the claims of Battoolal as a guardian, 
and net with his claims as a husband. 

For these reasons I dismiss the -appeal: 
but as the claim made was natural and 
proper, and required final adjudication by 
this Court, I make no order as to costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. ] 
APPEAL AGAINST APPELLATE Orper No. 131 
or 1914. 
. February 18, 1916. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
KANNIAH NAIDU— Petitionzr— 
APPELLANT 
versus 
CHENGAMA NAIDU AND ANOTHER— 
é RESPONDENTS. - 
Civil Procedure Code (Act V of 1908), O. XXT, v. 16, 
0. XXII, r 10, O. XXXIV, r. 5—Preliminary mortgage- 


decree for sale - Transferee, whether can apply for exe- 
cution—Procedure. ; 

Where the transferee of a mortgage-decree for sale 
applied under Order XXT, rule 16, Civil Procedure 
Code, for execution and also prayed for the passing of 
2 final decree and for sale: 

Held, (1) that inasmuch as only a preliminary dec- 
ree under Order XXXIV, rule 4, had been passed, there 
was no executable, decree and the application for 
execution was premature; - 

(2) that as there was a prayer for passing a decree 
for sale, the applicant must be directed to amend the 
petition as one falling under Order XXII, rule 10, 
clause (1), and Order XXXIV, rule 5, of the Civil Pro- 
cedure Code. 


, Appeal against the order of the Court of 
the District Court of Chingleput, in * ppeal 
Suit No. 47 of 1914, preferred against that 
of the Court of the District Munsif of 
Poonamallee, in Execution Petition No. 1039 
of 1912 (Original Suit No. 537 of 1911). 

Mr. V. C. Seshachariar, for the Appellant. 
Mr. A, K. Madhava Rao, for the Respond- 
ents. 


JUDGMENT.—The appellant obtained 

atransfer deed (Exhibit A) of the decree 
passed. in Suit No. 537 of 1911 on the file of 
the Court of the District Munsif of Poona- 
mallee from the son and’ heir of the decree- 
holder (hy name Chinna Chengama Naidu) 
on the 23rd of August 1913 for Rs. 232.11.5. 
The decree was a mortgage-decree for sale. 
. The appellant applied for execution on the 
30th November 1912 as transferee-decree- 
holder under Order XXI, rule 16, of the 
Code of Civil Procedure and prayed for the 
passing of a final decree and also for sale. 

It has to be observed that the lower Courts 
have not scrutinised the prayer in the peti- 
tion and did not have it properly amended 
as they ought to have done. The petition 
mentions in the beginning only Order XXL, 
rule 22, of the Code of Civil Procedure. In 
eolumn 10, it mentions Order XXI, 
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rule 16, and Order XXI, rule 66, of 
the Code of Civil Procedure. These rules 


relate to applications by the transferee of a 
decree for execution thereof, to the issuing of 
notice of such applications and to tho issuing 
of prcelamation of sale. But there is at 
present no executable decree, because only 
a preliminary decree under Order XXXIV, 
role 4, has been passed in the suit. The 
present Petition No. 1032 of 1912 in column 10 
admits thata final decree has to be passed, as it 
prays for the making of the decree final. Till 
a final decree is passed, the suit is pending. 
The date of preliminary decree is dated 24th 
November 1911. The date fixed for pay- 
ment is 24th February 1919. Under Order 
XXXIV, rule 5, clause (2), when the payment 
is not made, the plaintiff has to make an 
application to pass the final decree for sale. 
The application for execution, therefore, was 
premature and as there is a prayer for passing 
a decree for sale, the appellant ought to have 
been asked to amend the petition as an appli- 
cation under Order XXXIV, rule 5, clause 
{2), of the Code of Civil Procedure. But 
as a preliminary even to that application, 
he ought to have asked for leave of the 
Court to continue the suit under Order XXII, 
rule 19, of the Code of Civil Procedure on the 
ground that the interest in the preliminary 
decree has, during the pendency of the suit, 
been assigned to and has devolved upon him. 

As the whole proceedings have been very 
irregular, we set aside the orders of the 
District Munsif in order that the District 
Mansif may direct the appellant to amend the 
petition as one under. Order XXII, rule 10, 
clause (1), and under Order XXXIV, rule 5, 
elause (2), of the Code of Civil Proce- 
dure and to pass fresh orders thereon 
according to Jaw. As the appellant has 
been guilty of grossly irregular procedure 
in filing the petition under wrong sections 
and praying for unripe reliefs, he will himself 
bear the costs incurred by him hitherto. 

i Order set aside. 
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KRISHNA IYER V. MURINGA MALAYIL, 


MADRAS HIGH COURT. 

SECOND Civic APPBAL No. 2451 or 1914. 
February 11, 1916. 
Present:—Mr. J astice. Bakewell and 
Mr. Justice Napier. 

L.S. KRISHNA IYER- —PLAINTIFF— 
APPELLANT 
versus 
MURINGA MALAYIL KUNNATH GOPA- 
LAN NAIR AND OTHER3— DEFENDANTS — 


RESPONDENTS. 

Malabar | Law—Anubhavam grant—Qrant in 
favour of children—Anubhavam right on specified rent 
—Construction. 

The term “anubhavam” when used with reference 
to agrant of land confers a permanent tenure. 

Theyyan Nair v. Zamorin of Calicut, 27 M. 202, 
followed. 

Where, therefore, a deed of grant in favour of the 
children ef a certain man recited that "as before you 
shall, in future also, hold the properties" on anwbha- 
vam right on a specified rent: 

Held, that the document, construed asa whole, 
showed that the parties intended the tenure to be 
permanent and that the subsequent reference toa 
portion of rent’ as «nubhavam meant a fixed 
allowance to be taken by the grantee in perpetuity 
out of the rent notwithstanding that the gross rent 
might be varied from time to time upon & customary 
renewal of the demise. 

Vythilingam Pillai v. Kuthiravattah Nair, 29 M. 
501; 16 M. L. J. 388; 1 M. L. T. 290, distinguished. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 1041 of 1913, 
preferred against that of the District 
Munsif, Alatur, in Original Suit No. 318 of 
1912. 
` Messrs. T. R. Ramachandra Avyar and A, 
Narayana Sarma, for the Appellant. 

Mr. C. Madhavan Nair, for the Respond- 
ents. 


JUDGMENT.—The question in this case 
js whether the respondents hold certain 
Jand ona permanent tenure, and the case 
"has been argued with reference to the terms 
of a particular document, Exhibit II. This 
document isa grant to the children of a 
certain man and contains the words “as 
before you shall; in future also, hold" the 
properties described in the schedule “on 
anubhavdém right on a rent of 159 paras 
of paddy worth Rs. 56-12-7. After deduct- 
ing therefrom the 9 paras of paddy fixed 
as the anubhavam, the purappad rent is 
450 paras of paddy.’ The document 
ten declares the manner in which this net 
rent of 150 paras is to be applied, 


INDIAN CASES, 


{1916 

RAMPAT MOHATO V, RAM GOLAM SINGH, 

The word anubhavam has been held to 
confer a permanent tenure when used with 
reference to a grant of land, [Theyyan Nair 
v. Zamorin of Calicut (1)],and we think that 
that decision governs the present case. 
The subsequent reference to a portion of 
rent as anubhavam may be explained by 
construing that part of the document as 
referring toa fixed allowance to be taken 
by the grantee in perpetuity out of the 
rent, notwithstanding that the  gro$s rent 
may be varied from time to time upon-a 
customary renewal of the demise. The use 
of the words “as before you shall, in future 
also, hold” the properties supports the 
construction that the parties regarded the 
tenure as permanent. The case of Vythi- 
lingam Pillai v. Kuthiravattah Nair (2) on 
which the appellant relies turned on the 
construction of a kanom in which the 
word anubhavam was used in connection 
with an. amount reserved for the kanom 
demisee. The Court drew a distinction 
between cases where the tenure was anubha- 
vam and the case before them, and holding 
that it was necessary to give full effect to 
the fact that a kanom is redeemable, 
decided that only the amount reserved was 
anubhavam, In this case it is true that 
the amount reserved is also described as 
anubhavam, but we are nonetheless bound 
to give effect to the grant of the lands as 
anubhavam and must hold the tenure to be 
perpetual. 

The second appeal is dismissed with costs. 


: Appeal dismissed, . 
(1) 27 M. 202. 


(2) 29 M. 501; 16 M. L. J. 368; 1. M. L. T. 290. 





. CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decrees Nos. 1293 
AND 1791 or 1914. 

: January 3, 1916. 
Present:—Mr. Justice Chapman and 
Mr. Justice Mullick, 
Ix No. 1293 or 1914 
RAMPAT MOHATO AND. orHERS— DEFEND- 
ANTS—A PPELLANTS 
Ix No. 1791 or 1914 G 
GOLAP CHAND MOHATO AND OTHERS 
—DEFENDANTS—ÅPPELLANTS 
versus ` 
RAM GOLAM SINGH AND OTHERS— 


PLAINTIFFS —RESPONDENTS IN ROTH. . 
Bengal Tenancy Act (VIII of 1885), ss. 105, cl. (4), 


Vol, XXXII} 


RAMPAT MOHATO v, RAM GOLAM SINGH, 


109A—Settling — vent-—Enhancement—Second appeal 
—Civil Procedure Code (Act V of 1903), s. 115— 
Limitation, erroneous decision on, whether ground for 
revision, à 

The expression settling rent in sub-section 4 of 
section 105, Bengal Tenancy Act, includes enhance- 
ment. 

The decision of a Settlement Officer settling rent 
under sub-section 4 of section 105, Bengal Tenancy 
Act, which results in enhancement of the existing rent 
is not subject to second appeal. 

A High Court cannot interfere under section 115 
of the Civil Procedure Code, 1908, on the ground that 
the question of limitation was wrongly decided by 
the lower Court. i F 

Where the Settlement Officer in a proceeding under 
section 105 of the Bengal Tenancy Act settled rent at 
Rs. 5-4-0 per bigha and on the tenants’ appeal, the 
Special Judge altered the rent to Hg. 8-8-0 per acre, 
"though the cross-appeal of the landlord was withdrawn: 

Held, that the decree of the Special Judge altering 
the rent in favour of the landlord was without 
jurisdiction and was liable to be set aside in revision 
under section 115 of the Civil Procedure Code, 1908. 


Appeal against the decrees of the District: 


Judge, Patna, dated the 19th of March and 
2nd of April 1914, respectively, affirming those 
of the Assistant Settlement Officer, Patna, 
dated the 23rd December 1911 and 23rd De- 
cember 1912. i 


Babu Surendra Nath Ghosal, for the Appel- 
lants. 

Babus Umakali Mookerjee and Har Narain 
Pershad, for the Respondents. 


JUDGMENT.—-These two appeals arise out 
‘of proceedings under section 105 of the 
Bengal Tenancy Act. Inthe Record of Rights 
prepared under that Act the lands were 
entered as kabil lagan. The landlord made 
applications for settlement of fair rent under 
section 105 of the Act. The applications 
were opposed by the tenants, among other 
grounds, on-the ground of limitation. The 


question of limitation was decided in favour 
of the landlord. 


The Assistant Settlement Officer dismissed 
the application on the ground that there was 
already an existing rent of Rs. 2-4-0 per 
bigha in each case. There were appeals to 
the Special Judge resulting in orders re- 
manding the cases to the Assistant Settle- 
ment Officer for disposal on the merits. On 
remand the Assistant Settlement Officer de- 
cided that a fair rental would be Rs. 5-4-0 
per bigha. Against that decision the tenants 
appealed. The Special Judge finally dis- 
posed of the matter in appeal by settling rent 
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at Rs. 6-8-0 an acre. 
appeal to this Court. 

f The respondents, landlords, take a pre- 
liminary objection that no appeal lies inas- 
much as under the provisions of section 109A 
of the Bengal Tenancy Act no appeal lies from 
a decision settling rent. The appellants con- 
tend that the decision having resulted in an 
enhancement of rent if was not a decision 
settling rent. It is, however, clear from the 
terms of sub-section 4 of section 105 that the 
expression ‘settling rent" includes enhance- 
ment. The appellants then contend that in 
the course of settling the rent the Special 
Judge decided the question whether the 
tenants were holding at fixed rates. It is 
unnecessary for us to determine whether the 
portion of the judgment is appealable or not 
because the decision depended entirely on 
facts. 

It is not now suggested that thera was 
a mistake in law in coming to the decision 
upon the question of status. The result 
is that the appeals are dismissed. 

"There is an application in revision. The 
first ground on which we are asked to 
interfere in revision is that the question of 
limitation was wrongly decided. This is 
nota ground upon which this Court can 
interfere in revision. : 

The only ground which can be seriously 
urged is the ground that the Special Judge 
had no jurisdiction to grant any relief in 


The tenants now 


favour of the landlord. As we have said, 


the decision of the Assistant  Settle- 
ment Officer after remand was that the 
rent should be Rs. 5-4-0 per bigha. 


This rental, the learned Special Judge 
on appeal by the tenants, altered to Rs. 8-8-0 
an acre. : 

There was a cross-appeal by the landlords 
but this cross-appeal was withdrawn. The 
appellant contends that the alteration of 
the rental in appealis in favour of the 
Jandlords. It is clear that the Special 
Judge had no jurisdiction to grant the 
landlords any relief inasmuch as the land- 
lords’ cross-appeal had been withdrawn and 
no prayer for relief in favour of the land- 
lords was before the Special Judge. 

In the circumstances, we set aside the 
judgment and decree of the Special Jadge 
and restore those of the Assistant Settlement 


Officer, P 


A 


‘furnish security and 
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YENKATASWAMI NAIDU v. SHANMUGAM PILLAL. 


Each party will bear jts own costs through- 
out. 
Petition allowed. 


MADRAS HIGH COURT. 
Orvin Revision Petition No. 115 or 1915. 
January 6, 1916. 
Present; —Mr., Justice Seshagiri Aiyar. 


VENKATASWAMI NAIDU  PLaINTIFF— 


ReEspon DENT— PETITIONER 
versus 
SHANMUGAM PILLAI—Derenpayt—. 


PETITIONER— RESPONDENT. 

Civil Procedure Gode (Act V of 1908), O. IX, v. 18, 
0. XLIII, e. 1 (d)—Conditiondl order setting aside 
ex parte decree, whether appealable—Order not impos- 
ing any terms as to costs, ahether ultra vires, 

An order which imposes a condition before setting 
aside an ex parte decree must be taken to be a 
conditional dismissal and as such covered by Order 
XLIII, rule ( , clause (d), ‘of the Code of Civil 
Procedure and is appealable. 

Nand Lal v. Kishore, 26 Ind. Cas. 893; 
1270, followed. 

An order setting aside an ew parte decree under 
Order IX, rule 13, of the Civil Procedure Code, is 
not ultra vires if it does not impose any conditions 
ns to costs. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court:of Madura, in 
Civil Miscellaneous Appeal No. 38 of 1914, 
preferred against that of the Court of 
the Principal District Munsif of Madura, in 
I. A. No. 1078 of 1918, in Original Suit 
No. 588 of 1911. 


Mr. K. Raja Atyar, for the Petitioner. 
Mr. K. S. Jayarama Atyar, for the Re. 
spondent. 


JUDGMENT.—Mr. Raja Aiyar contends 
that no appeal lies against ‘the order of tha 
District Munsif directing the respondent to 
impose a condition 
that. otherwise the petition will stand 
dismissed. I was somewhat impressed by his 
argument. On further consideration 1 
think the eonclusion come to by the learned 
Judges who decided the ease of Nand Lal v. 
Kisheri (1) is more in consonance with 
justice than the stricter interpretation 
which Mr. Raja Iyer wants me to adopt. 


12 A. L, J. 


e 
(1) 26 Ind, Cas, 895; 12 A. L. J. 1270. 
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VATAKA CHATHILINGATH v. RAMASWAMY PATTAR. 


The learned Judges of the Allahabad Higli 
Court have held that such an order 
must be takeh to be a conditional’ dismissal, 
and as such covered by Order XLIII, 
clause (d). It is true that, as contended 
by the learned Vakil for the petitioner, 
in ease the condition is not complied 
with the original order decreeing the claim 
ex parte will stand good. But as the form 
of the order in the case is that the peti- 
tion do stand dismissed it is covered. by 
the language of clause (d) of Order XLIII. 
I am, therefore, of opinion that there was 
an appeal to the District Judge. . 


Mr. Raja Iyer has also argued that as 
Order IX, rule 12, says the Court should 
impose such terms as to costs and that as 
in this case no terms have been imposed at 
all the order of the Appellate Court is ultra 
vires, I amnot prepared tq agree with this 
contention. It does not follow that becanse 
the Court is asked to impose terms there 
must be some order as to costs. The 
term may be that there is no order as to 
costs. n these circumstances I do not think 
that the Appellate Court’s decision offends 
against Order IX, rule 13. I dismiss the 


petition with costs. 
: Petition dismissed, 


MADRAS HIGH COURT. 
Lerrers Parent Apesat No. 29 or 1915. 
January 5, 1916. 

Present:—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Moore. 
VATAKA CHATHILINGATH THAVA- 
ZHlIKarndvan AND MANAGER SANKARAN 
NAIR—PETITIONER— APPELLANT 
versus 
RAMASWAMY PATTAR AND OTSERS — 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 55 (2)— 
Sale of interest not larger than actually possessed—Evic- 
tion of vendee by superior landlord—Vendor, whether 
liable for breach of covenant for title i 

When the interest which a seller “professed” to 
transfer waa not larger than what he actually pos- 
sessed, he is noi liable for any breach of covenant for 
title, if the vendee is evicted by the superior land- 
lord. [p.985, col. 1.] 
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SITADAI RAGHUNATH vL, LAXMIBAL VYANKATESH. 
. Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr.. Justice Ayling, in Qivil Revision 
Petition No. 190 of 1914, reported as 27 Ind. 
Cas. 889, preferred against the decree of the 
Court of the.Subordinate Judge of Palghat, 
in Small Cause Suit No. 963 of 1912. 

Mr. O. Madhavan Nair, for the Appel- 
lant. 

Mr. P. S. Narayanaswamy Atyar for Mr. 
C. V. Ananthakrishna Azyar, for the Respond- 
enis, 

: JUDGMENT. 

Scorr, C. J.—We take it. that the: 
conclusion of the, learned Judge of this 
Court, from whose decision this Letters 
Patent Appeal has been filed, is that on the . 
true construction of Exhibit I, what was 
professed to be conveyed wasa title whose 
existence was contingent on the pleasure of 
the jenmi. bfso, the interest which the 
seller “professed” to transfer was not larger 
than what he actually possessed and hence 
the covenant mentioned in clause (2) of 
section 55 of the. Transfer of Property Act 
was not broken and the learned Judge 
rightly (if we may say so with respect) 
distinguished the cases Subbaraya Reddiar 
v. Rajagopala Reddiar -(1) and Arunachala 
Adyar v. Ramasami Adyar (2). 

We dismiss the appeal with costs. 


Appeal dismissed. 
(1) 23 Ind. Cas, 570; (1914) M W.N. 376; 15 M. 
L, T 240 
(2) 25 Ind. Cas 618; 27 M. L. J. 517; 1 L. W. 849; 
16 M. L. T. 397; 38 M. 1171. 





BOMBAY HIGH. COURT. 

First Civin APPEAL No. 49 or 1914. 
November 30, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 

and Mr..Justice Beaman. i 
SITABAI RAGHUNATH VAIDYA— - 
í PLAINTIFF-—À PPELLANT 
versus E 
LAXMIBAI VYANKATESH VAIDYA— 
Derenvant No. 1- RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 16 (a) 


—Maintenance suit—Prayer for chirge on land—Juris- 
diction, 

Ina suitfor declaration that the plaintiff was 
„entitled to a maintenance allowance against the 
defendant who was residing in a Native State, it was 
praye that the liability to pay the sum claimed 
- should be made & charge on the defendant's land in 
British territory: 
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Held, that the suit fell within the purview of 
section 16 (d) of the Code of Civil Procedure, and 
hence the Court within the lozal limits of which 
the land was situate had jurisdiction to try the suit. 


Appeal against the order of the First Class 
Subordinate Judge of Poona, in Suit No. 89 
of 1912. 

Mr. J. R. Gharpure, for the Appellant. 

Mr. P. B. Shingne, for the Respondent, 

JUDGMENT, 

Scorr, C. J.—The question is whether 

this suit can rightly be held to fall within 


* the scope of section 16 (d) of the Civil Pro- 


cedure Code. The learned Judge has held 
that itdoes not. The suit is one by the 
mother of thé deceased husband of the lst 
defendant against that defendant and her 
father. ` Both the defendants live in a Native 
State, and, therefore, in respect of personal 
claims they will not be liable to the 
jurisdiction of the Court unless the suit 
falls within section 16. The suit is fora 
declaration that the plaintiff is entitled toa 
maintenance allowance of a certain amount 
for her life against the Ist defendant and for 
residence and pilgrimage expenses and other 
claims and also for stridhaw property, and 
oue of the objects of the suit, which is set 
out in the prayer, is that the liability to pay 
the sums claimed should be made a charge 
on the lst defendant’s land in the Inam 
village in the Bhimthadi Taluka of the 
Poona District and on hershare also in the 
said village. Thelst defendant is sued as 
the person to whom the family estate has 
come upon death of her husband, whose 
mother is the plaintiff Sitabai. On the plaint 
as framed, the question which has to be 
decided before the Uourt will be enabled to 
pass a decree, is whether or not the plaintiff 
is entitled toa right to. or interest in, 
immoveable property in the Bhimthadi Taluka 
by way of charge as security for the mainte- 
nance which may be decreed. That being 


“the question to be determined, it is a 


question directly within the terms of section 
16 (d) of the Civil Procedure Code. We, 
therefore, think that the learned Judge was 
in error We mustsetaside his order and 
direct that the suit do proceed against the 
lst defendant, but we think that the Court 
had no jurisdietion against the 2nd defend- 
ant. Costs costs in the cause. 


Order set aside. 
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MEENAKSHI AMMAL V. MR. R. G. ORR, 
MADRAS HIGH COURT. 
Letters Parent Appnan No. 98 or 1915. 

January 31, 1916. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
MEENAKSHI AMMAL-—-—PETITIONER— 
APPELLANT 
versus 


Mr. R. G. ORR AND OTHERS— RESPONDENTS. 
Madras Estates Land Act (I of 1908), ss. 180, 204 
—Certificate, grant of— Deputy Collector, powers of 
—Jurisdiction—Madras Regulation VIE of 1828-— 
Madras Deputy Collectors Act (VII of 1914). 
A Deputy Collector has jurisdiction to make the 


grant of a certificate required by section 186 ofthe . 


Madras Estates Land Act to support an application 
to the District Judge for compulsory sale of land 
by the ryot to the land-holder, 

Quare,— Whether a Court is bound to receive 
evidence tendered on the question of reasonableness 
and sufficiency of the*purpose of an acquisition ? 

Goghun M@llah v. Rameshur Narain Mahta, 18 C. 
271, referred to. : 


Appeal, under clause 15 of the Letters 
Patent, against the order of the Hon’ble Mr. 
Justice Napier, in Civil Revision Petition 
No. $843 of 1913, dated 8th April 1915, 
reported in 29 Ind. Cas. 457, preferred against 
that of the District Court of Ramnad, 
in Original Petition No. 144 of 1911. 


Mr. K. Jagannadha Aiyar, for the . Appel- 
lant. 

The Hon'ble Mr. S. Srinivasa Aiyangar 
(Advocate-General) and Mr. S. Gopala- 
swami Acyangar, for the. Respondents. 

FACTS of the case appear from the -judg- 
ment appealed against reported in 29 Ind. 
Cas. 457. 


JUDGMENT.—Reading section 204 of 


the Estates Land Act, section 3, sub-section 
(6), of the General Clauses Act, Regulation VII 
of 1828 and Madras Act VII of 1914 together, 
we have no doubt the Deputy Collector had 
jurisdiction in this case to make the grant of 


`> the certificate required by section 186 of 


the Estates Land Act to support an appliea- 
tion to the District Judge for compulsory 
sale of land by the ryot to the landholder. 


We agree with Napier, J., that the affidavit 
filed in support cf the contention that the 
District Judge refused to receive evidence 
tendered on the question of the reasonableness 
and sufficiency of the purpose of the acquisi- 
tion, cannot be accepted as a reliable 
one. It, therefore, becomes unnecessary for 
us fo give a final opinion on the difficult 
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GANGABAI PIRAPPA V. BANDU PIRAPPA. 


question whether, if evidence had been so 
tendered, the Court was bound to have taken 
that evidence en the point. [See Goghun 
Mollah v. Rameshur Narain Mahta (1) 
where the learned Chief Justice differed from 
the two other learned Judges on the construc- 
tion of the corresponding section of the 
Bengal Tenancy Act which is practically 
identical with section 186 of the Madras 
Estates Land Act. ] US 

We dismiss the Letters Patent Appeal with 
costs. $1 u$ 

Appeal dismissed. 
(1) 18 C. 271. 3 


BOMBAY HIGH COURT. 

Srconp Civin, APPEAL No. 668 or 1914. 
December 10, 19$. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 
GANGABAI PIRAPPA—DEFENDANT— 


APPELLANT 
versus 
BANDU PIRAPPA—PLAINTIFE— 
RESPONDENT. 
Hindu Law—Sudras—Inheritance—Illegitimate son 
—Dasi putra—His share in competition with 


legitimate son or daughter. 

Among Sudras the illegitimate sons of a kept 
woman or concubine are on the same level as to 
inheritance as the dasi putra or the son of a 
female slave by a Sudra. [p. 987, col. 1.] 

An illegitimate son’s share must be determined 
by dividing the whole estate in such away as to 
give each of the illegitimate sons exactly half of the 
share of each of the legitimate sons. [p. 988, col. 2.] 

An illegitimate son in competition with a legi- 
timate daughter would have the same share as he 
would have in competition with a legitimate son. 
[p. 988, col. 1.] 

Second appeal from the decision of the 
District Judge of Sholapur, in Appeal No. 
203 of 1912, confirming the decree passed by 
the Joint Subordinate Judge, Sholapur, in 
Civil Suit No. 146 of 1911. 


Mr. J. R. Gharpure, for the Appellant. 
Mr. K. H. Kelkar, for the Respondent. 


. JUDGMENT. 

Smau, J.—One  Pirappa, by caste a 
Lingayat, died in 1907 leaving him surviving 
a wife Limbabi, who had no issue, a Mohatar 
wife, who had two daughters, and the pre- 
sent plaintiff who claims to be his illegi- 
timate son by a coneubine Bitabai, who was 


Vol. XXXII] 
GANGABAI PIRAFPA v, BANDU PIRAPPA. 


by caste à Shimpi woman. All these persons 
except the plaintiff and the defendant, who 
is one of the daughters bf the Mohatar 
wife, are dead. 4 

The plaintiff sued to recover possession 
of the property of Pirappa from the defend- 
ant, The defendant urged that the plaint- 
iff had . really no interest in the property 
as he could not claim the position and 
rights of a dasi putra according to Hindu Law, 
ang it was also urged that the connection 
between Sitabai and Pirappa being adulte- 
rous and forbidden by law, the text ap- 
plicable to a dasi putra would not apply 
to the plaintiff. 

The plaintiffs claim for the whole pro- 
perty was not allowed; but it was found that 
he was a dasi putra and as such entitled to a 
moiety of the property in suit, and a decree 
was passed by the Trial Court on that footing. 
The lower Appellate Court has affirmed the 
decision of the Trial Court. 


1t is found by both the lower Courts 
that the plaintiff is the illegitimate son of 
Pirappa, who had kept Sitabai as his mis- 
iress, It is also found that Sitabai’s hus- 
band died when she was very young, and 
that she wasa widow living with Pirappa, 
when the present plaintiff was born. E 

It is common ground that the parties are 
governed by the law applicable to Sudras. 


Mr. Gharpure’s first contention is that 
the plaintiff is not a das? putra, that he 
is born of an adulterous connection forbid- 
den by law, and that ihe texts relating to 
-an illegitimate son do.nof apply to him. 
It is clear, however, that the condition 
that the Sudra woman of whom the il- 
legitimate son is born, should never have 
been married to any man has been discarded 
in the Presidency of Bombay, as pointed out 
by Sir Michael Westropp, Cc. J, in 
Rahi v. Govinda (1). It is also observed 
: in the same case at page 115 of the report, 
and the observation is repeated in the 
later case of Sadu v. Baiza (2), that among 
Sudras the illegitimate sons of.a kept wo- 
man or concubine are on the same level 
as to inheritance as the dasi putra or the 
son of a female slave by a Sudra. It is 
clear that Sitabai's zonnection with Pirappa 


(1) 1 B. 97 at p. 118. 
(2) 4 B. 87 at 54, 
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as his mistress being established, the pre- 
sent plaintiff, who was born when that con- 
nection subsisted, must be treated as the 
illegitimate son of Pirappa and is entitled 
to all the rights which a das? putra would be 
entitled to on the facts of this case. 

The second question raised in the course 
of the argument is that in any case the 
lower Courts are wrong in allowing the 
plaintiff a moiety of the whole property 
and that the plaintiff is entitled to a moiety 
of the defendant's share, 2. e., to one-third 
of the whole estate. This point was not 
raised in either of the Courts below and 
has not been taken in the memorandum 
of appeal here. We have allowed the point 
to be argued, though not without reluctance 
as it was pressed upon pur attention as a 
point of law not involving any fyesh finding 
of fact. An examination of the texts and 
the decided cases bearing on the point shows 
that the point is by no means easy to decide, 
We feel certain, however, that whatever may 
be the proper share to be awarded to the 
plaintiff, it could not be more than one- 
third of the whole estate. 


At the outset it may be mentioned that 
Pirappa had two daughters. Butit is not 
suggested by Mr. Gharpure that on that 
ground, on the footing upon which he argues 
for the plaintiff's share being one-third, his 
share would be really one-fifth of the whole 
estate. This aspect of the question has not 
been put forward in the argument, and we 
mention it only for the purpose of making 
it clear that the extent of the plaintiff's 
share is determined on the footing that Pi- 
rappa had only one daughter. 


The fact that Pirappa left two widows 
behind him, makes, in our opinion, no, dif- 
ference in the extent of the plaintiff's share. 
The point whether in case of daughters 
and an illegitimate son, the widow of the 
deceased has only & right of maintenance 
or takes the estate of the deceased 
to the exclusion of the daughters is a 
point upon which there has been some 
difference of opinion; but that question really 
does not arise in this case. It is enough 
to point out that it has nothing to do with 
the extent of the illegitimate son’s share 
which must be determined with referende 
to the number of legitimate sons or daughters 
or daughters’ sons. The question ot the 
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extent of the illegitimate son's share has not 
been considered and decided in any of the 
cases bearing on the widow’s right, which 
only dealt with the point whether she had 
any right to the property either when there 
were illegitimate sons or when there were 
legitimate daughters and illegitimate sons. 


The provision as to the extent of an 
illegitimate son's share is to be found in 
the Mitakshara, Chapter T, Section XII, 
placita 1 and 2 (see Stokes’ Hindu Law 
Books, page 426). Yajnyavalkya’s text (Vya- 
vaharadhyaya, verse No. 184) contains the 
word ardhabhagika (* * *; which is trans- 
lated by Colebrooke as partaker of the 
moiety of a share. It is explained in the 
commentary by Vijnaneswara that after 
(the demise of) the father, if there be sons 
of a wedded wife, let these brothers allow 
the son of the female slave to participate 
for half a share: that is, let them give 
him half (as much as is the amount of 
one brother’s) allotment. It is further point- 
ed ont that if there be daughters of a wife, 
the son of the female slave participates for 
half a share only. Speaking with reference 
to the daughters, Vijnaneswara uses the 
word  ardhabhagika (* * *) about the 
illegitimate son, which is the word used in 
Yajnyavalkya’s text and which has been 
explained by him in the previous part of 
the commentary with reference to the sons 
of a wedded wife as meaning a sharer to 
the extent of one-half in a brothers allot- 
ment. Having regard to the context as well 
as the language used by  Vijnaneswara, 
there can be no doubt that the illegitimate 
son in competition with a legitimate 
daughter would have the same share as he 
would have in competition with a legitimate 
son. It may be that in some decided cases 
this view may not be found to have been 
uniformly acted upon. But there is no 
discussion on this point and we feel quite 
clear that the illegitimate son’s share in 
this case should be calculated on that 
footing. 


The questfon, however, as to the extent 
of that share is not so free from difficulty. 
There are two methods of determining 
the extent of the share. One method is to 
divide the whole estate in such a way as 
to gave to each of the illegitimate sons 
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exactly half of the share of each of the 
legitimate sons. The other method is to 


divide the est&te into as many shares as 
there may be sons, treating the illegitimate 
sons as legitimate sons, and then from one 
share to give half to each illegitimate son, 
and give the remainder to the legitimate 
sons. To take the simplest instance, if 
there be one legitimate son and one illegi- 
timate son, according to the first method, 
the whole estate would be divided into three 
shares, two shares going to the legitimate 
son and one share to the illegitimate son. 
According to the other method the estate 
would be divided into two shares, and the 
illegitimate son will be given half of one 
share, that is, one-fourth of the whole 
estate, and the remaining portion, that is, 
three-fourths of the whole will go to the 
legitimate son. This second, method has 
been adopted by Vijnaneswara himself in 
dealing with the share of a sister. It has 
been explained by him at length in Chapter 
I, Section VII, placita 6 to 10 (Stokes! Hindu 
Law Books, pages 398-450). If we had to 
make a choice between the two methods for 
the first time, as a matter of proper con- 
struction, we should have been inclined to 
adopt the second method. The expression 
explained in Section VII, placita 6 to 10, by 
Vijnaneswara is ndjadanshat (* * *} 

which is used by Yajnyavalkya in verse 
No. 124,while the expression used by him in 
section XII, placitum 2, is swabhagat (* * 
*) which issynonymous with the former. 
It is, however, unnecessary to pursue this 
point any further, as we think that the 
second method of determining the extent 
of the illegitimate son's share cannot be 
accepted now, though, in our opinion, it has 
the merit of Vijnaneswara’s approval. In 
the first place Mr. Gharpure has not argued 
that it is the proper method to be adopted 
now. The decided cases in this Presidency 
show that it is the former method that is 
adopted, und the second method, though not 
expressly considered, must be deemed to have 
been rejected by necessary -implication. 
Lastly, the other High Courts also have adopt- 
ed the firsi mentioned method. Ona point 
of this kind it is important that a rule, 
once laid down, should be adhered to unless 
there are exceptionally strong aud clear 
grounds to justify a departure therefrom, 
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“ The case of Dhodyela v. Malanatk (3) decided 
by Melvill and Pinhey, JJ; shows that the 
Shares of the illegitimate sons «vere calculated 
according to the first method. The same rule 
was adopted by Melvill, J., in Sadu v. Buiza 
(2). . Though his judgment was upset in 
appeal on a different ground, the learned 
Judges in appealexpressed a clear opinion 
in favour of the view of Melvill, J., on 
ihe point now under cousideration, though 
it was not necessary for the decision of 
the dase. They observed (at page 52 of the 
report) that if Mahadu had not survived 
his father  Manaji, then, indeed, under 
Mitakshara, Chapter I, Section XII, placitum 
. 9, Sadu would have been entitled to ouly 

half a share, č. e., one-third of the property, 

and ‘the remaining two-thirds would have 
vested in Darya as the legitimate daughter 

of Manaj?". . . 

The same View has been recently taken 

in Chellammal v. Ranganatham Pillai (4) 

and the Allahabad: High Court took the 

OM view long ago in Kesaree v. Samardhan 

5). 

- Mr. Kelkar relied upon the case of Shesgiri 

v. Gir-wa (6) for the proposition that the 

illegitimate son would be entitled to a 

moiety of the estate. In that case, however, 

the plaintiff, who was one of the daughters, 
was awarded one-sixth share of the whole 
estate and the illegitimate sons, who were 
among the defendants, were allowed a moiety 
ofthe whole by the District Court. The 
illegitimate sons appealed against the decree 

‘and the plaintiff daughter had filed no cross- 
‘objections. The only point urged before, and 
‘decided by, the High Court was, whether 
:the illegitimate sons excluded the widow and 
-the daughters altogether. The true extent 

of the plaintiff daughter’s share was not 
‘decided by tbe High Court. The remark of 

‘Sir Charles Sargent, ©. J., that the illegiti- 

mate sons were entitled to a half share, 

.apparently based upon the observation of. Sir 

Michael Westropp, C. J., in Rahi v. Govinda 

(1), is apt to be misunderstood. No 
doubt, at page 115 ofthe report of Rahi 

v. Govinda (1) it is stated that the 


(3) (1874) P. J. 43. , 
e 12 Ind. Cas. 247; 34 M. 277. 

(5) 5 N. W. P. IL C, R. 94. 

(0) 14 D. 282. | i 
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illegitimate son 1s entitled to a half share. Dut 
in order to understand whether it was half 
of the whole estate or half of a legitimate 
son’s share itis necessary to bear in mind 
the observations at page 104 of the report 
where Sir Michael Westropp, C. F, after 
referring to the Mitakshara,Chapter T, Section 
XII, observes: "If there be a legitimate 
daugnter or legitimate son of such a daughter 
theillegitimate son would take only half the 
share of a legitimate son; and sach daughter 
or daughter's son- would take the residue of 
the property". Even if there be any doubt 
as to what was meant by that passage, Sir 
Michael Westropp's dietum in the later case 
of Sadu v Baiza (2), which is already quoted, 
makes the meaning abundantly clear. There 
is no reason to supp^se that Sir Charles 
Sargent did not understand Sig Michael 
Westropp’s observation in that sense, and 
though the decree of the District Court in 
Shesgirv’s case (6) may not be consistent with 
the view, which we have already expressed 
as being the correct view -to take of .he 
extent of the illegitimate son’s share, it is 
clear that there is nothing in the decision of 
the High Court which is inconsistent with 
that view. The point considered and decided 
in Meenaksht Anni v. Appakulk (7) was 
that the widow did notexcludethe illegitimate 
‘sons altogether. The question as to the 
extent of the illegitimate son’s share in 
competition with a legitimate daughter 
apparently did not arise in that case and 
was not decided. 

For these reasons we are of opinion tbat 
the plaintiff is not entitled io more than a 
third of the property in suit. Weaccordn gly 
mcdily the decree of the lower Appellate 
Cowt by diiecting that the plaintifi should 
ke awarded on partition cie-thid of ihe 
quererty in suit. Inotherresrpecis the decree 
Should be coufirmed. Under the circum- 
stances the appellant must raythe respoudent’s 
cosis of this aj pea], as the grounds mentioned 
in the memorandum of apreal have failed. 


Deciee modified. 
i aes Cas. 269,7 M. L. T 26; 20 M. L, 3 a 38 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 5 or 1915. 
January 4, 1914. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

SWAMINATHA AIYAR--DEFENDANT 

No. 6 — P&TITIONER— ÀPPELLANT 
versus 

S. SIVAGURUNATHA. CHETTIAR— 

PraINTIFF — RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
66, 67, 90—8Sale in execution of a decree—Irregularity 
in proclamation, whether enough for setting aside sale— 
Applicant, what must prove. 

The mere fact that, in a proclamation of sale by 
public auction in execution of a decree, certain fields 
were by mistake included in the lands mentioned in 
the first of the four lots advertised for sale whereas 
they should have been entered in the second, is not 
of itself such an irregularity as to afford good ground 
for setting aside the sale. 

A judgment-debtor who stands by when an irregu- 
larity is committed within his knowledge and in his 
presence, cannot afterwards take advantage of that 
irregularity in support of his application to set 
aside,a Court auction sale. 

Arunachellam v. Arunachellam, 12M. 19 (P. CO); 
15 I. A. 171; 5 Sar P. 0. J. 265; 12 Ind. Jur. 871, 
followed. 

A person seeking to set aside a Court auction sale 
on the ground of an irregularity in the conduct of the 
sale and of consequent loss to himself must adduce 
direct evidence to connect the irregularity with the 


loss. 
Tasadduk Rasul Khan v. Ahmad Husain, 201. A. 


176; 21 C. 66 at p. 70, followed. 

Appeal against the order of the Court 
of the Subordinate Judge of Kumbakonam, 
in Execution Appeal No. 472 of 1914, in 
Original . Suit No. 55 of 1911. 

Mr. N. O. Narasimhachariar for Mr. 
.T. Narasimha Atyangar, for the Appellant. 

Messrs. T.  langachariar, S. iMuttiah 
Mudakar and K. Ramachandrier, for the 
Respondent. 

JUDGMENT.—The only irregularity in 
publishing or conducting of the sale proved 
in this case was that inthe sale proclama- 
tion fixing the sale for 16th April 1914, 
about 30 acres were by mistake included 
in the lands mentioned in the first of the 
four lots advertised for sale, whereas 
‘those 30 acres should have been entered 
in the secand of the four lots. But the 
sale was conducted rightly of only the 
remaining 56 acres as exhausting the 
first lot. Strictly speaking, no doubt, there 
should have been a fresh proclamation in 
respect of the sale of the first lot. But 
the correction was made at the instance 
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of the appellant himself and he did not 
insisb on & fresh proclamation and did not 
ask for an ad'fournment of the sale of 
lands in the first lot as corrected at his 
instance. To allow a party who stands by 
when an irregularity is committed within 
his knowledge and in his. presence to 
afterwards take advantage of that irregularity 
in support of his application to set aside 
a Court auction sale has been strongly 
animadverted upon by their Lordships of 
the Privy Council in Arunachellam v. 
Arunachellam (1). Further, the learned 
Subordinate Judge has, ona consideration 
of the affidavits on botl sides, come to 
the conclusion that the appellant had failed 
to prove that the properties sold fetched 
a lower price than they would have fetched 
if the irregularity had not occurred. Though 
one of his reasons, namely, the probability 
of this Kannambadi dam Waving loomed 
large in the eyes of intending bidders 
seems a little fanciful, we think that he 
has given other good reasons for his 
conclusion that the lands fetched as fair a 
price as could be expected ata compulsory 
Court auction sale. 

Further, assuming that injury is shown 
to have occurred, their Lordships of 
the Privy Council have held in Tasadduk 
Rasul Khan v. Ahmad Husain (2), that 
“direct evidence” to connect the irregularity 
with the alleged loss has to be adduced 
to satisfy the requirements of the section 
allowing Court auction sales to be set 
aside. There is no evidence so connecting 
the irregularity in this case and the 
alleged injury adduced on the appellant’s 
side, except the statement in his own 
affidavit (paragraph 11) that "some" intend- 
ing bidders went away thinking that a 
fresh proclamation would be issued, etc. This 
statement is hardly worth the name of 
evidence. 

We, therefore, 
costs. 


dismiss the appeal with 


Appeal dismissed, 


(1) 12 M.19 (P. C.); 16 I. A. 171; 5 Sar. P. C. J. 
265; 12 Ind. Jur. 371. ; 
(2) 21 C. 66 at p. 70; 20 I. A, 176. 
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MADRAS HIGH COURT. 
APPEAL against Oxper No. 87 or 1915. 
December 10, 1916. 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

R. SRINIVASA. CHARIAR — RESPONDENT 
No. 1—APPELLANT 
versus 
S. P, RANGANAYAKI AMMAL— 


PETITIONER—RESPONDENT. 

Succession Certificate Act (VIL of 1889), s. 4 (1) (a) 
—Money due from Insurance Company after death of 
insured _person—Succession certificate, whether 
necessary. 

Where the widow of an insured person applied 
for a succession certificate in order to recover money 
due from an Insurance Company: 

Held, that the application was misconceived as the 
Company was not the debtor of the deceased in 
respect of the sum and the applicant was not entitled 
to this sum as part of the effects of the deceased 
within the meaning of section 4 (1) (a) of the 
Succession Certificate Act. 


Appeal against the order of the District 
Court of Trichinopoly, in Original Petition 
No. 537 of 1914. 

Messrs. T. R. Rangachariar and K. Bashyam 
Atyangar, for the Appellant. 

- Mr. V. Ramaswamy Avyangar, 
Respondent. 

JUDGMENT.— The application for a suc- 
cession certificate was misconceived, as the 
Insurance Company was not the debtor of 
the deceased Mr. S. P. Rangachary in 
respect of this sum of Rs. 5,000 and as 
the applicant (the widow) was not “entitled” 
to that sum as part “of the effects of the 
deceased person” [Succession Certificate Act, 
section 4 (1) (a)] the said sum did not 
“form part of the deceased’s estate” (section 
6 of Married Womens’ Property Act). The 
applicant was the beneficiary who became 
entitled to the beneficial interest in this 
sum on her husband’s death. 

' The appeal is, therefore, allowed and the 
application for a succession certificate will 
be dismissed. There will be no order as to 
costs under the circumstances. 
Appeal allowed; 
Application for certificate dismissed, 


for the 
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DINA V, PARASRAM, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
APPEAL FROM APPELLATE DEOREE No. 699 
or 1914. 
October 25, 1915. 
Present: —Sir Henry Drake-Brockman, KU, 
J. C. 
DINA. AND ANOTHER—P LAINTIEFS—À PPELLANTS 
: versus 

PARASRAM—Derenpant— RESPONDENT. 

Central Provinces Tenancy Act (XI of 1808), s. 41 
(2)—'Gire’ notice, meaning of —Period of one month,” 
starting point of. 

Under section 41 of the Central Provinces Tenancy 
Act, the period of one month within which a landlord 
is bound to intimate to the tenant his desire to 
purchase the absolute occupancy right, begins to 
run from the date of receipt of notice, and not from 
the date when such notice was posted to his address. 
The word ‘give’ in that section is equivalent to ‘serve.’ 
[p. 992, col. 2.] * 

Bharat Singh v. Dhan Singh; 14 C. P. L. R. 162 at p, 
166, followed. : 

Musammac Tulsa v.Musammat Dasoda, 15 C. P. L, 
R. 158 at p. 174, referred to. 

Appeal against the decree of the Additional 
District Judge, Balaghat, dated the 29th 
June 1914, confirming that of the Munsif, 
Balaghat, dated the zlst November 1913. 

Mr. S. Ramdas, for the Appellants. 

Mr. M. Chuckerbutty, for the Respondent. 


JUDGMENT.—The appellants to this 


Court took on the 13th April 1904 a 
mortgage of absolute occupancy land in 
Mauza Narodi from the tenant. On the 


29th May 1907 they took a second mortgage. 
Finally they foreclosed both mortgages and 
obtained possession of the land in April 
1911. The suit out of which the present 
appeal arises was filed by the malguzar of 
the village to obtain possession. The plaint 
alleged that both mortgages were void 
against the plaintiff, nasmuch as they were 
effected without his consent. He offered to 
pay Rs. 100, mentioning thata Revenue 
Officer had fixed the value of the absolute 
occupancy right at that figure. 

The tenants put into the post on the 
4th March 1904 a notice of the kind 
contemplated by section 41 (2), Central 
Provinces Tenancy Act, intimating to the 
plaintiff their intention to mortgage the hold- 
ing for an advance of Rs.60. Delay occurred 
in delivery and the notice actually reached 
the plaintiff on the lst or 2nd April, 
On the 27th April the plaintiff replied in 
Exhibit D-1 to the notice he had receiged, 
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intimating that he bad learnt ofthe execu- 
tion of the mortgage-deed a fortnight 
earlier and offering to take a mortgage 
himself for the same consideration. Both 
the Courts below have held that the mortgage 
executed in favour of the appellants on the 
13th April 1904 is void against the plaint- 
iff. The.Trial Judge gave the plaintiff a 
decree for possession conditional on the 
payment of Rs. 100 tothe appellants, and 
this was confirmed by the lower Appel- 
late Court which dismissed the first appeal 
preferred by appellants. The plaintiff did 
not appeal from or object to the direc- 
tion requiring him fo pay Rs. 100, so the 
lower Appellate Court did not interfere 
with that direction, although it treated 
the plaintiff as entitled to possession because 
both mortgages were voidable by him. 

It is admitted for. the purposes of this 
appeal that no legal notice of intention 
to effect the later mortgage was given by 
the tenants to the plaintiff. The main 
contention on behalf of the appellants is 
that they should not be made to suffer 
for the delay in the post which prevented 
the notice of March 1£04 reaching the 
plaintiff till the following month, and that 
the tenants sufficiently complied with the 
requirements of section 41, Tenancy Act, 
by waiting till tke 12th April tu execute 
the mortgage. - It is urged that'a week 
being enough to admit of a letter traversing 
the entire length or breadth of India, a tenant 
is entitled to treat a notice as "given" if 
he has allowed that time in addition to 
a calendar month from the date of put- 
iing his notice in train of transmission to 
the landlord. 


' The question what the word "given" in 
section 41 (2) of the Tenancy Act precisely 
means does not appear to have arisen in 


any reported case. In Bharat Singh 
v. Dhansingh ( ) Ismay, J. O.,  said:— 
“Section 41 of the Tenancy Act is not 


very happily worded but it appears to 
contemplate that within the period of one 
month from the receipt of notice the land. 
lord must mtimate to the tenant his desire 
to purchase the absolute occupancy right.” 
'l'he history of this requirement is given 


* Qf'14 C. P. L. Re 162 ab p. 165. ° 
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in Musammat "Tulsa v. Musammat Dasoda 
(2). I think there can be.no.doubt that 
the object of, the Legislature in prescribing 
a notice to the landlord as a condition 
precedent to certain alienations was to 
place him in a position to, keep out 
undesirable strangers. Incidentally the 
interests of tenants are also served, inasmuch 
as they have to think twice before 
determining to make an out and out 
transfer or to take a considerable loan on 
the security of their holdings. But» the 
tenor of section 41 throughout its 
considerable length is to vest the landlord 
with a power of acquiring the land him- 
self to the exclusion of tenant and transferee 
alike. Now to put a notice into the post 
is hardly to "give" it to the addressee. 
And it has to ke remembered that in 


“many tracts of these Provinces even the 


post may not be readilye or promptly 
available, service of a notice necessitating, 
therefore, a long trudge or journey by cart 
to where the landlord is. A clear month 
is certainly not too long for considering 
the position and making the claim 
contemplated. by sub-section 3: (a) of 
section 41, and I find great difficulty in 
supposing that the Legislature intended 
to cut out of this period the time taken 
for the notice to travel to its destination. 
Under section 4, Indian Contract Act, the 
communication cf a proposal is complete 
when it comes to the knowledge of the 
person to whom it is made, the method 
of transmission adopted being a matter 
of indifference, and where the person 
addressed is one with special interests to 
be protected the rule should, not be less 
favourable to him. That the word “giye” 
in connection with notices 1s equivalent to 
'serve" appears from section. 27, General 
Clauses Act, 1897, and frem section 26, 
Central Provinces General Clauses Act, 1914, 
and also from the cases cited under "served" 
in Stroud’s -udicial Dictionary (2nd 
edition, pages 1835 and 1686). J think 
then that the lower ‘Appellate -Court was 
clearly right in holding that the tenants 
could not legally mortgage their holding 
on the 13th April 1904, inasmuch as their 
notice had reached the Jandlord no earlier 
than the 1st idem. 


(2) 16 0. P. L. R. 173 ab p l4. 
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The only other point pressed for the 
appellants ` is “that the suit is. in form 
one for pre-emption, a reliefebarred by 
time, and that possession on the ground 
of the mortgages being void ought not, 
therefore, to: have been decreed. I find, 
however, from the pleadings and issues 
that the parties went to trial on the clear 
understanding that the plaintiff might be 
entitled to possession as distinct from 
pre-emption. The appellants, no less than 

' the plaintiff, were represented throughout 
by an experienced Pleader and mast, in my 
opinion, be treated as having admitted that if 
the mortgages were prematurely effected the 
Jandlord: would be entitled to possession. 
As already pointed out, both transactions 
were expressly alleged in the plaint to 
be void as against. the plaintiff. 


‘The appeal accordingly fails and is dis- 
missed with costs. In the Courts below 
costs will be paid as already ordered. 

Appeal dismissed. 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 249 or 1914. 
January 25, 1916. 
Present:—Mr. Justice Sadasiva ‘Aiyar and 

Mr. Justice Moore. 

, RAMASWAMI ATYAR AND OTHERS— 
VENDUE FROM.THE AUCTION- PURCHASER AND HIS 
REPRESENTATIVES—P ETITIONERS—- À PPELLANTS 
versus 
ABDUL. AGI“ SATB AND OTHERS— 
Derenpants Nos. 1, 3 AND 4 AND LEGAL 
REPRESENTATIVES OF DEFENDANT No. 2— 

5 RESPONDENTS. 

“Limitation Act (IX of 1908), Sch. I, Art. 180, mpl: 
cability- of — Application for possession by decree- holder- 
purchaser—Limitation. 

An application for possession by a decree-holder- 
_ purchaser is not an application to execute the decree, 

and is govérned by Article 180 of Schedule I 
of the Limitation Act, 1908. 

' Sultan Sulub Marakayar. v. Chidambaram Chettiar, 
1 Ind. Cas; 098; 19 M: L. J. 224; 4 M. L. T. 360; 32 
M. 136, followed. 

. Appeal. against the order of the Court of 
the Subordinate Judge- of Madura, `‘ in Mis- 
cellaneous Patition No. 16 of 1913, in Origi- 
nal Suit No. 39 of, 1902; 2 (xeention: Petition 
No.'35 ‘of: 1907).. í . i 
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"Hon'ble 
.voeate- General), for the Respondents. 


343 M.L. T.1(P. 0): quA 


-Mudaliar, 
88; 32- M. 


593 
MALLA SURIAH t. SURAN NAIDU. 


.Mr. T. Natesa Atyar, for the Appellants. 
Mr. K. Bala Subraniania Atyar, for the 
Mr. S. Srinivasa Atyangar (Ad. 


JUDGMENT.—We think that we ought 


‘to follow the considered decision in Sultan 
Sahib Marakayar v. Chidambaram Chettiar (1), 
-which held that an application for possession 


by a decree-holder-purchaser is not an ap- 
plication to execute the decree. Article 
182 of the Limitation Act, therefore, car- 
not apply and the question of the saving 


‘of limitation by steps taken in aid of exe- 
ution does not arise in respect of such 
applications. Further, Article 180 of the new 


Limitation Act axpresaly applies to such 


‘an application and no other Article could, 
‘therefore, be applied. 


Applying Article 189 the ‘presente appli- 
cation, made 6 years after the Court-auction- 


.sale had become absolute, was rightly dis- ` 


missed by the lower Court as barred. 
The appeal is dismissed. with costs. 


Appeal dismissed. 


(1) 1 Iud. Cas. 998; 32 M. 136; 19 M. L. J. 224 4 
M. L. T, 850. 


. MADRAS HIGH COURT. . 
Seconp UIWIL Appeat No. 37 or 1914. 
. February 3, 1916. 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 


"MALLA SURIAH AND OTHEltS—DEFENDANTS 


Nos. 1 ro 8 AND 15 to 26—ApPELLANTS 
versus ` 
Choudhri SURAN NAIDU AND OTHERS — 
PraixTIEES AND Derenxpants Nos. 10 ro 12, 


14 AND 27 ro 38— RESPONDENTS. 
Hindu Law—Partial alienation by widow—Consent 


-of reversioners, value of—Alienation, whether binding 


upon estate—Surrender of life-estate, when operative. 
Where a Hindu widow alienates part only of the 


"estate of her deceased husband, the consent of the 
‘next reversioner is never an ything more than evidence 
‘that the alicnation was justified by necessity and was 
~ a proper alienation in Jaw, but the alienation is noi 


conclusively validated and made binding upon the 
estate by-reason only of such consent, [p. $95, col. 1; 


-p. 996, col: 1.]: 


Bajrangi Singh v. Manokarnika Bakhsh Singh, 80 A. 
14 9 Bom, L. 
R. 18348; 6 C. L. J. 766; 6 A. L; ; 85 LÀ, 1; 
17 M. L. J. 605; Muthwuveera Meu y. Vythilinga 
-3 Ind. Cas. 476; 5 M. L T. 122; 19 M. L. J. 
:206; Marudamuthu - Nadan v; Srmivif 
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Pillai, 21 M. 128; 8 M. L. J. 69: Nachiappa Gounden 
v. Rangasami Gounden, 26 Ind. Cas. 757; 28 M. 
L. J. 1; (1915) M. W. N 53; 2 L. W. 69; 17 M. L. T. 
87; Rangappa Naik v. Kamti Naik, 31 M. 366; 18 M. 
L. J. 309; 8 M. L. T. 355; Kattamudy Raghupathy v. 
Kattamudy Kannamma, 16 Ind. Cas. 710; 12 M. 
L. T. 325; 23 M. L. J. 863; 41912» M. W. N. 1223; 
Hari Kishen Bhagat v. Kashi Pershad Singh, 27 Ind. 
Cas. 674; 17 M. L. T. 115; 19 C. W. N. 370; 18 A. L. 
J. 223; 2 L. W. 219; 21 O. L. J. 225; 28 M. L. J. 565; 
17 Bom. L. R. 426; (1915) M. W. N. 511; 42 I. A. 64; 
42 OC. 876, referred to. 

Per Seshagiri diyar, J.—The theory of surrender is 
that the widow retires from the management ofthe 
property and lets in the persons who are entitled to 
succeed her after her death. This theory becomes 
inoperative if the transfer is made to only one of the 
persons who are entitled to enjoy the property. [p. 
995, col. 1.] 

Second appeal against the decree of the 
Court. of the Temporary Subordinate Judge 
of Ganjam at Berhampore, in Appeal Suit 
No. 257 of 1912, preferred against that of the 
Court of the District Munsif, Chicacole, in 
Original Suit No. 1042 of 1910. 

Mr. A. Srirangachari, for Mr. T. Rangachari, 
for the Appellants. 


Mr. V. Ramesam, for the Respondents. 


JUDGMENT. 

Coutrs Trotter, J.—In this case a certain 
Ammanna had a  widow's estate in the 
properties of her decéased husband Sanyasi 
Naidu. After her husband’s death the next 
reversioners were her two grandsons both 
in the same degree, one called Janakanna 
and the other Yerranna. The widow pur- 
ported to adopt Yerranna, and the Courts 
below have found asa fact that the adop- 
tion was bad. She also by Exhibit VII 
during Yerranna’s life-time purported to 
convey to him the whole of her deceased 
husband’s property. Subsequently Yerranna 
died and thereupon Ammanna, the widow, 
alienated with the consent of Janakanna 
certain properties in favour of various per- 
sons. This time the alienations were not 
of the whole property but only of parts of 
it. The first point taken for the appellants 
was that as by Exhibit VIJ, there was an 
alienation of the whole estate by the widow, 
that would be binding if there was proved 
consent “of the next reversioners. Yerranna, 
of course, consented, because the surrender 
was in favour of him. But there is no 
document in existence whereby any consent 
by Janakanna was obtained. It is argued 
#hat, because he did not object, his consent 
must be presumed. We cannot accept that 
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argument. We think his consent is a question 
of fact whieh must be proved by evidence 
like any other fact, and the Subordinate 
Judge in this case weighed such evidence 
as there was to substantiate the contention 
that Janakanna consented to the alienation 
to Yerranna and decided against the con- 
tention. He says: “It is nowhere stated 
nor proved that Janakanna assented to that 
surrender and waived all his rights to the 
property. The fact that subsequent to 
Exhibit VII Janakauna chose to join Am- 
manna in dealing with those very properties 
after Yerranna’s death Jends support to 
the contention that Janakanna regarded 
Ammanna herself as the owner of the 
property and joined. her in dealing with 
the property.” That is the conclusion 
arrived at by him, after a consideration of 
the probabilities in thee light of what 
happened later, that in fact Janakanna 
never consented to the alienation by Exhibit 
VII. That being so that alienation is 
clearly bad. But after Yerranna’s death, 
alienations, as I have already stated, were 
made by the widow Ammanna at the time 
when -Janakanna was undoubtedly the next 
reversioner, alienations of parts of the pro- 
perty, and we are asked to say that the 
consent of the nearest reversioner will 
conclusively validate the alienations by the 
widow not merely of the whole estate but 
of part of it. Itis argued that the decision 
in Bajrangi Singh v. Manokarnika Bakhsh 
Stngh (1) has upset the express decisions 
of this Court and other Courts to the effect 
that the doctrine that the cousent of the 
nearest reversioner validates alienations is 
confined to cases where the alienation is of 
the whole estate. It is said that Bajrangi 
Singh v. Manokarntka Bakhsh Singh (1), when 
properly examined, is a case of a partial 
alienation. That is true in one sense and 
not true in another.” It is an aggregate 
of partial alienations which in their totality 
comprehended the whole estate and the 
effect of the transactions as a body was to 
divest the widow of any interest at allin 
the estate of her deceased husband. It is 
quite true that there are observations of the 
learned Judges in this Court which purport 


to speculate as to what the effect of the 

(1) 30 A.1;3 M. L. T. 1 (P. 0.); 12 C. W. N. 74, 9 
Bom. L. R. 1348; 6 C. L. J. 766; 5 A. L. J. 1; 85 I. A. 1; 
17 M. L. J. 605. 
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decision of the Privy Council in Bajrangi 
Singh v. Manokarnika Bakhsh Singh (1) 
may be upon other decisions:o& this Court 
rather than treat it as a definite expression 
of opinion one way or the other. But 
speaking for myself I “do not think that 
anything in Bajrangi Singh v. Manokarnika 
Rakhsh Singh (1) has unsettled what I think 
is a clearly established doctrine of Hindu 
Law in this Presidency, that where a widow 


'alienates part only of the estate of her. 


‘deceased husband the consent of the next 
reversioner is not anything more than evi- 
- dence—it may be in some cases evidence of 
great weight and great conelüsiveness,—but 
_js never more than evidence that the alien- 
.abions were justified by necessity and 
- were proper alienations in law. I think 
there is nothing either in the decision of the 
Privy Council or any of the observations of 
this Court to overrule or to make no longer 
good law the decision of this Court in Maruda- 
muthu Nadan v. Srinivasa Pillai (2) and 
the exact decision on this point in Muthuveera 
Mudaliar v. Vythilınga Mudaliar (3). For 
my part I do not regard this question as 
open to this Court and I do consider it: as 
_settled law in this Court that a partial 
alienation by a widow is not conclusively 
: validated by the consent of the nearest 
; reversioner. f 
The appeal fails and is dismissed with 
. costs. 
SESHAGIRI Aiyar, J.—My learned colleague 
has stated the facts and it is not necessary 
. for me to refer to them now. Mr. Sri- 
. rangachari has argued three questions. His 
first proposition is this, that a transfer of 
- the whole estate by a widow to one only 
of the immediate  reversioners, provided 
"the other reversioners do not dispute the 
- transfer, is binding upon the reversioners 
who may live after the widow. The theory 
of surrender is that the widow retires from 
the management of the property and lets 
- in the persons who are entitled to succeed 
her after her death. This theory becomes 
inoperative ifthe transfer is made to only 
one of the persons who are entitled to 
‘enjoy the property. Moreover, as pointed 
-out by my learned brother, the finding of 


(2* 21 M. 128; 8 M. L. J. 69. 
(8), 8 Ind. Cas, 476; 6 M, L. T. 122,32 M. 206; 19 M. 
. L.J. 88. i 


INDIAN CASES, 


‘qua surrender, 


9 
"995 


the Subordinate Judge is that the other 
reversioner is not shown to have consented 


to the surrender in favour of the other 
reversioner. Therefore that proposition 
fails. . 


. The second proposition for which the 
learned Vakil contended is that a partial 
surrender is valid ifit is made with the 
consent of the immediate reversioner. This 
would affect the alienations under Exhibits 
II, V and VI. It was held in this Court 
in Marudamuthu Nadan v. Srinivasa Pillar 
(2) by a Fall Bench of four Judges. that 
it would not be valid 
unless the -whole of the properties in the 


. possession of the widow was surrendered. 


In Bajrangi Singh v. Manokarnika Bakhsh 
Singh (1), which has been very much 
relied upon in the arguments beforp us, this 
case of Marvdamuthu Nadan v. Srinivasa 
Pillai (2) is quoted with approval; and in 
other Courts also the position that a partial 
surrender in favour of the immediate rever- 
sioner will not be binding upon the estate 
has been regarded as good law. Therefore 
the second proposition also fails. 

Mr. Srirangacbariar fell back upon a pro- 
position which has been debated too long in 
this Court without reaching a final decision. 
His proposition is this, that although the 
partial surrenders under Exhibits II, V and 


- VI may not be valid, they should be regarded 


as valid, as partial alienations made with 
the consent of the immediate reversioner. 
The well-known case of Bajrangi Singh v. 
Manokarnika Bakhsh Singh (1) is relied upon 
in this connection. As pointed out by my 
learned colleague, in that case the entire pro- 
perty in the possession of the widow had been 
alienated, although the alienations were by a 
number of documents. This case was examin- 
ed by Kumaraswami Sastri, J., and myself in 
the Full Bench case in Nachiappa Gounden v. 
Rangasamá Gounden (4) and we came to the 
conclusion that the consent of the reversioner 
is only evidence of necessity and that it is 
not conelusive evidence; as such the alienation 
is not binding upon the estate by reason only 
of the consent. There are observations in 
Rangappa Natk v. Komti Naik (5) and in 
Katiamudy Raghupathy v. Kattamudy Kan- 


(4) 26 Ind. Cas. 757; 29 M. L. J. 1; (1915) M. W. 
N. 63; 2 L. W. 69; 17 M. L. T. 87. 
(5) 31 M. 366; 18 M. L, J, 309; 3 M. L, T. 355... 
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namma(6), in the one case by the Jearned Chief 
Justice and in the other by Sadasiva Aiyar, 
J., throwing some doubt upon the correctness 
of the proposition laid down in Marudamuthu 
Nadan v. Srinivasa Pillai (2), With all 
deference lam unable to share these doubts, 
especially as the decision in Muthuveera 
Mudaliar v. Vythilinga Mudaliar (3), which 
is directly in point, has never been overruled, 
The decision in Hari Kishen Bhagat v. Kashi 
Pershad Singh (7), to which our attention 
"was drawn and in, which it is said that the 
consent of a reversioner isa very stringent 
equity, has also been considered in a number 
of cases in this Court and so far as I am con- 
cerned, L findno reason todepart from the posi- 
tion I took up in the Full Bench case. I donot 
consider that Hard Kishen Bhagat v. Kashi 
Pershad | Singh (7) in any way enunciates a 
different proposition; Iam glad to find that my 
learned brother, sitting with Srinivasa 
Aiyangar, J., in Appeal No. 108 of 1914 was of 
opinion that in cases of partial alienation the 
consent of a reversioner was only evidence of 
the bona fides of the transaction. Therefore 
the preponderance of judicial opinion in this 
Court is that if there isa partial alienation 
made with the consent of a reversioner, the 
consent should be taken only as evidence of 
the necessity for the ‘alienation, but it is not 
conclusive evidence of necessity. In this 
ease the Judge has come: to the conclusion 
that notwithstanding the consent given by 
. the immediate reversioner the alienations 
. were not made for justifiable purposes and are, 
therefore; not binding on the estate. In the 
view I have expressed the decision of the 
- lower Court is correct. I, therefore, agree in 
the conclusion of my learned brother that the 
second appeal should be dismissed with costs. 


Appeal dismissed. 

(6) 16 Ind. Oas. 710; 12 M. L. T. 325; 22 M. L. J. 
863; (1912) M. W. N. 1293. 

(7) 27 Ind. Cas. 674; 17 M. L. T. 115; 19 C. W, N. 
370; 13 A. L. J. 223; 2 L. W. 219; 21 OC. L. J. 225; 28 
M. L. J. 565; 17 Bom. L. R. 426; (1915) M. W. N. 511; 
42 1. A, 64; 42 C. 870. 
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NAGPUR JUDICIAL COMMISSIONER'S 

: COURT. 

APPEAL FROM APPELLATE DgOREE No. 734 

or 1913. 
June 16, 1915. 
Present:—Mr. Batten, A. J. C. 
RAMESHWAR-—DEFENDANT—ÀPPELLANT 
versus ‘ 
BHANGILAL-—PrAINTIFF— 
RESPONDENT. . 

Hindu Law—Joint family—Father, suit by—Pre- 
sumption—Oath, agreement to be bound by, if binding 
On sons. 

A Hindu father.with one of his three adult sons 
sued to recover debis due to the joint family, and on 
trial agreed to be bound by the oath of the defend- 
ant. The son, however, did not and withdrew 
from the suit with permission to bring a fresh suit. 
The suit, as brought by the father, was dismissed. 
Subsequently the son with his other brothers sued for 
the three-fourths share of the debts: 

Held, that asthe suit by the father was not one 
as by the manager,of the family the agreement by 
him ‘did not bind the sons an& that they were 
entitled, lon proof, to a decree of their share of the 
family debt. [p. 997, col. 2.] : 

Obiter dicta.—W here a Hindu father, a member of 
a joint family, sues or is sued alone, the presumption 
is that he: sues or is sued in his representative 
capacity. Àn agreement by him, therefore, to be 
bound by an oath of the opposite party is binding on 
his joint sons who aro not parties to the suit even if 
they are adults, in the absence of fraud or collusion 
on the part of thefather. [p. 997, col. 1.] 

Sheo Shankar Ram v. Jaddo Kanwar, 24 Ind. Cas. 
504; 18 C. W ,N. 968; 16 M. L. T. 175; (1914).M. W. N. 
593; 1 L. W. 695;-20 C. L. J, 282; 12 A. L. J. 1173; 16 
Bom. L. R. 810; 86 A. 383; Kishan  Parshad v. Har 
Narain Singh, 9 Ind. Cas. 739; 83 A. 272; 15 C. W. N. 
321; 8 A. L. J. 256; 9 M. L. T. 343; 13 C. L. J. 345; 21 
M. L. J. 3756; 18 Bom. L. R. 359; 88 I. A. 45; (1911) 
2 M. W. N. 895; Moti v. Kanhya, 4 Ind. Cas. 797; 6 N. 
L. R. 181; Chengal Redd v. Venkata Reddi, 12 M. 483; 
Sheo Nath Saran v.-Sukh Lal Singh, 27 C. 229; 9 C. 
W. N. 327, followed. M 

Appeal against the decree of the Divisional 
Judge, Chhattisgarh Division, dated the 
20th -October 1918, modifying that of the 
Subordinate Judge, Raipur, dated the 15th 
August 1913. 

Dr. H. S. Gour, for the Appellant. 

Mr. S. K. Bose, for the Respondent. 

JUDGMENT.—I have not the slightest 
doubt that if the former suit had been 
brought by the father Chudaman alone, his 
sons, tho present plaintiffs, would have 
been bound by his baying allowed judg- 
ment to. be given against him on the 
taking of an oath by the l defendant. 
Such a method of deciding asuit is allowed 
by law, and. it cannot be said. that the 
father, in stating the willingness: to be 
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bound by ihe oath of the defendant, was 
not acting bona fide, or that, eif he had 
been suing alone as representative of the 
family, his method of conducting the suit 
was not in the interests of the family and 
not within the scope of his authority. The 
result of a current of decisions is that 
when a Hindu father, a memberof a joint 
family, sues or is sued, it is to be 
presumed that he sued or was sued in his 
representative capacity. It is sufficient to 
refer to-the remarks of their Lordships 
of the Privy Council ‚in Sheo Shankar 
Ram v.Jaddo Kunwar (1) and in Kishan 
Pavshad v. Har Narain Singh (2) and of 
Bose, A. J. O., in Moti v. Kanhya(3). Un Chengal 
Reddi v. Venkata Reddi (4) and Sheo Nath 
Saran y. Sukh Lal Singh (5), -it was held 
that a minor party to a suit is bound by 
the consent of his guardian and father to 
be bound by the oath of the opposite 
party. I would hold that such consent by 
a Hindu father would, for the reasons stated 
above, be binding on his joint sons who 
were not parties to the suit, even if they 
were adult, and the sons would be 
precluded from further litigation on the same 
cause of action, unless they proved fraud 
or collusion on the part of their father. 

But in the present case the father was 
not the sole plaintiff, and there is not, 
in the circumstances of the case, any 
presumption that he was suing as manager 
on behalf of the family. The joint family 
~- consisted of the father and three adult 
sons, but the first suit was brought by 
the father and ' one son only, namely, 
Bhangi. Ib was clearly proper that the 
suit should be brought either by the 
manager representing the joint family, or 
by all the members of the joint family. 
"When the suit came for trial, the father 
was willing to be bound by the oath of 
the defendant but the son  Bhangi was 
not. Bhangi applied for permission to 


(1) 24 Ind. Cas. 504; 36 A. 383; 18 C. W. N. 968; 16 
M. L. T. 175; (1914) M. W. N. 593; 1 L. W. 698; 20 C. 
L. J. 282; 12 A. L. J. 1173; 16 Bom. L. R. 810. 

(2) 9 Ind. Cas. 739; 33 A. 272; 15 C. W. N. 321; 8 
A. L.J. 256; 9 M. L. T. 343; 13 C. L. J. 345, 21 M. L. 
x 878; 13 Bom. L R. 359; 38 I. A. 45; (1911) 2 M. W. 

(3) 4 Ind. Cas 797; 5 N. L. R. 181. 

(4) 12 M. 463. 

(b) 27 C. 229; 4 C. W. N. 327.. 
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withdraw the suit with permission to bring 
2 fresh suit, on the ground that all the 
proper parties had not been joined, and 
as the defendant offered no objection, 
the permission was granted under” Order 
XXIII, rule 1 (2), of the Ist Schedule of the 
Civil Prosedure Code. The suit as brought 
by the father was dismissed. Bhangi has 
now brought a fresh suit on the same 
cause of action, and his two brothers have 
joined with him as plaintiffs. It appears to 
me that the parties are in exactly the- 
same position as if all the four membérs 
of the family had brought one suit together: 
and the father consented to be bound by 
the oath of the defendant, whilethe sons’ 
did not. The suit to the extent of the 
father's claim has been dismissed, ,but as 
regards the claim of the three sons, it 
has been decided on the merits, and they. 
have been given a decree for their three- . 
quarters share in the total claim.. Under 
the Mitakshara Law as interpreted in these. 
provinces, a member of a joint family can 
alienate his share without the consent of 
the other members. Here the four members 
have sued, and one of them has given 
up his claim to a decree. I fail. to see 
how this action on his part canadversely 
affect his co-plaintiffs. Though the father 
may be the manager, yet in this suit he 
was not suing as such for all the adnlt 
members of the family were suing jointly. 
I am of opinion that the decree of the 
learned’ Divisional Judge is correct, and I 
dismiss the appeal with costs. 


Appeal dismissed, 





MADRAS HIGH COURT. 
Civit Revision Petition No. 10 or 1915. 
Civit, Miscenuangous Petition No. 1932 
; oF 1915. 
December 10, 1915. 
` Present: — Mr. Justice Srinivasa Aiyangar. 
C. R. P. No. 10 or 1915. 
KODANDARAMA AIYAR-—PLAIUNTIFF— 
PETITIONER 
| — versus 
ARUNACHALA AIYAR AND OTHERS— 


; DerenDANTs—R zSPONDENTS, 

Promissory note executed. by managing member— 
Renewal after executant ceases to be manager—Acknow- 
ledgment by such executant, whether binds otherse- 
- Hindu Law-— Joint Jama Manager 
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A managing member of a joint Hindu family who 
executed a promissory note on behalf of himself and 
his brothers has no authority to renew it after he 
ceases to. be the manager of the family and an 
acknowledgment -by him will not bind the other 
members of the family so as to save limitation against 
them. 


Bhasker Tatya Shet v. Vijalal Nathu, 17 B. 612, 


distinguished. 

Petition, under section 25 of ActIX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Negapatam, in Small Cause Suit No. 
1256 of 1914. 

Petition praying that in the circumstances 


stated. in the accompanying’ affidavit the, 


High. Court will be pleased to set aside the 
ex parte decree passed against him in 
Small Cause Suit No. 1256 of 1914 on the 
file of the Court of the Subordinate Judge 
of Negapatam and to remand the suit for 
re-trial on the merits. 

- In C. R. P. No. 10 or 1915. 

Mr. T. V. Gopalaswamt Mudaliar, for the 
Petitioner. 

Messrs. G. S. Venkatarama Atyarand K. 
Krishnaswami Aiyangar, for the Respond- 
ents. . : 

.. _ IN C. M. P. No. 1982 or 1915. 

Mr. K. Krishnaswamé Atyangar, for the 
Petitioner. 

Mr... T. V, Gopalaswami Mudaldar, for the 
Respondent. 


l - JUDGMENT, 
"Ix C. R. P. No. 10 or 1915. 


l The suit is on the pro-note executed by - 


the lst defendant while he was the 
managing member ofthe family consisting 
of himself and his brothers. The Sub. 
ordinate Judge finds that the family became 
divided and that all the  co-parceners 
except the 2nd defendant had sold their 
share of the family lands. It appears that 
the nd defendant requested his elder 
brother to manage his lands. At the time 
when the original pro-note was about to 
become barred, the Ist defendant renewed 
the pro-note, The suit is now instituted 
against the Ist defendant and his brothers 
also. Thé lower Court gave a decree 
against the lst defendant who executed the 
promissory. note and dismissed it as against 
the 
the Ist defendant had no authority to 
reffew the original promissory note after 
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other defendants, on the ground that - 


{1916 


he ceased to be the manager of bis family: 
I think he js right. Reliance was placed. 
by the petitioner’s Pleader in support of - 
his contention on Bhasker Tatya Bhet v. 
Vijalal Nathu (1). All that that case 
decided was that the managing member. 
who incurred a liability had a right to. 
acknowledge that liability if he was at the 
time of acknowledgment the managing 
member, I, therefore, dismiss the petition 
with costs. . 
Ix C. M. P. No. 1932 of 1915. : 
Civil Miscellaneous Petition No. 1932 of, 
1915 is a petition to set aside the ex parte, 
decree passed against the lst defendant in the 
above suit. The lst defendant contends 
that he was not properly served, with 
summons. His Pleader here admits that 
the lst defendant executed the pro-note, 
and that the money claimed under it is 
due but he says that if he had been 
present at the time- the decree was passed, 
he would have asked the Coart to pass a: 
decree against the defendants Nos. 2 and 3, 
also, in order to lessen his own liability. 
But I have now decided that there is no 
cause of action against the defendants 
Nos. 2 and 3 onthe suit note. In these 
circumstances even if there was no proper, 
service of summons and the decree was 
set aside on that ground, the lst defendant- 
could not get a fresh decree making the 2nd. 
and 3rd defendants also liable. t 
I dismiss this petition also with costs.. 
The memorandum of objections filed by the. 
lst respondent in Civil Revision Petition. 
No. 10 of 19165 is also dismissed. Du 


Decree upheld; Petitions dismissed, 
(1) 17 B. 512. 





NAGPUR JUDICIAL COMMISSIONERS . 
COURT. . 
ÀPPEAL FROM APPELLATE DECREE No. 177. 
or 1914. 
December 14, 1914. 
Present:—Sir Henry Drake-Brockman, Kr., | 
J.O. ' li 
DHANYA AND OTHERS— DEFENDANTS— 
` APPELLANTS 
versus , $ 
TANYA AND OTHERS— PLAINTIFPS— 


ee RESPONDENTS. 
Civil Procedure Code (Act Y of 1908), 8, 102—Suit, 
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nature of, determination of—Provincial Small Cause 
Courts Act (IX of 1887), Sch. II, Art. 18, scope of— 
Suit for dues against trespasser—Appeal, second, 
maintainability of. * 

For the purposes of section 102 of the Code of Civil 
Procedure, the nature of the suit must be determined 
from the claim aslaid, without regard to the nature 
of the defence. [p. 999, col. 2.] 

Bapuji v. Kuvarji, 16 B. 400; Harischandra Deo 
v. Narayana, 24 M. 508; Lakshmandas v. Anna, 32 
B. 356; 6 Bom. L. R. 731, followed. 

Article 13 of the second Schedule to the Provincial 
Small Cause Courts Act relates primarily to dues 
claimed from the person liable to pay them as such 
and nof to dues improperly collected by him. Lp. 
999, col. 2.] 


Mahadeo v. Budhai: Ram, 26 A. 358; A. W. N. 


(1904) 50; Bhavadasan v. Narayana Somayajipad, 
28 M. 202, followed. 


Certain kotwars of a village sued to recover 
Rs 36-14-3 from fellow Mahars of that village on the 
ground that the sum claimed was made up of certain 
items of different kinds which by custom were the 
kotwars! exclusive perquisites and had been wrong- 
fully taken by the defendants: 

Held, that the sait was not one to enforce pay- 

ment of a due from a trespasser but was akin to one 
for damages against a trespasser and that, therefore, 
a second appeal in the suit was barred by section. 
102 of the Civil Procedure Code, 1908. [p. 999, 
col. 2; p. 1000, col. 1.] 
. Appeal against the decree of the District 
Judge, Wardha, dated the 27th November 
1913, modifying that of the Junior Munsif, 
Arvi, dated the 7th July 1913. 

Rao Bahadur D. N. Khare, for the Appel- 
lants. . 

Mr. K. N. Deshmukh, for the Respond- 
ents. 

JUDGMENT.— This second appeal arises 
out of a suit brought by the three 
kotwars of Mauza  Antora to recover 
Rs. 36-14-83 from fellow Mahars of that village. 
According to the plaint the sum mentioned 
is made up of five items of different kinds 
which by custom are the kolwars' exclusive 
perquisites and had been wrongfully taken 
by the defendants. The principal item is 
hides of cattle. Of this the Court of first 


instance held the plaintiffs to be entitled: 


to one-half the hide in each case, while 
the lower Appellate Court, relying on the 
wajb-ul-araiz of 1892-93 and 1910 11, decided 
their title to be exclusive. 

A preliminary objection is taken to the 
appeal on ihe ground that the suit is of 
the nature cognizable by Courts of Small 
Causes, so that no second 
For the appellants it is urged that the 
suit is one to enforce payment of a hakk 
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appeal lies. . 


999 


or due payable to a person by reason 
of his interest in an hereditary office. 

Jn my opinion the respondents’ contention 
issound. Article 13 of tbe Second Schedule 
to the Provincial Small Cause Courts Act, 
1887, seems to me to relate primarily to 
dues claimed from the person liable to pay 
them as such. This is the view taken 
by & Division Bench of the Allahabad 
High Court in Mahadeo v. Budhai fam (1). 
In Bhavadasan. v. Narayana Somayajipad 
(2) it was remarked by a similar Bench 
that such a construction involves im- 
porting into the Article material words 
which the Legislature would not have 
omitted to insert had its intention been 
to so restrict the character of the provision. 
In the latter case the claim was by a 
person claiming to be a ‘member of an 
association for his share of certain presents 
made to that association, and their 
Lordships laid down that as between 
persons entitled to participate in voluntary 
payments to a religious institution the 
share to which each such person is entitled, 
is properly a "due" to him by reason of 
his interest in the  institntion. Without 
dissenting from, the view of the learned 
Judges in the Madras case so far as the 
facts thereof are concerned, I think that 
a suit of tbe present kind is akin to 
one for damages against a trespasser who 
has removed fruit or grass from the plaintiff's 
land, and I feel great difficulty in regarding 
such a suit as one to enforce payment of 
a due from the trespasser. On the case 
set . up in the plaint tke persons 
who paid the defendants would or at least 
might remain liable to the plaintiffs. More- 
over, it seems to me that Article 18 would 
have been differently worded, had the inten- 
tion been.to cover not only a suit against a 
person primarily bound to pay but also 
against a person who has improperly collected. 

The appéllants’ learned Pleader urges that 
the suit is really one to establish title to the 
hakk, inasmuch as the respondents claim 
half or all of each perquisite in dispute. It 
is, however, well settled that for the purposes 
of section 102, Civil Procedure “Code, the 
nature of the suit must be determined from, 


(1) 26 A. 858; A. W. N. (1904) 50. 
(2) 28 M. 202, 
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the claim as laid without regard to the nature: 


of the defence: see Bapuji v. Kuvarji (3), 


Harischandra Deo v. Narayana (4) and Lak- 
Shmandas v. Anna (5). f 
I hold that a second appealis barred by 
section 102, Civil Procedure Code. 
` I-am asked to interfere at any rate by way 
df revision, on the ground that the oral 
evidence shows the custom to be other than 
that entered in the wajib.ul.arz. In this 
ecnnection J nm unable to see that the 
District Judge acted illegally or with material 
irregularity in basing his decision on the 
drajib-ul-araiz of two successive Settlements: 
see Babu v, Musammat Parwati (6). The later 
one is quite recent, and in discussing the oral 
evidence the learned’ Judge came to the 
conclusion thatfor the convenience of all 
concerned the  kofwars rights} under the 
wajtb-ul-arz were not enforced in consider- 
ition of the defendants or other representatives 
of non-kotwar families assisting the kohwars 
in the performance of their official duties. 
There isa presumption in favour of the 
correctness of the wajib-ul-arz under section 
82, Land Revenue Act, and the District 
Judge hasalso found that since the final 
visit of the Settlement Officer to the village 
` in 1910 the working arrangement by which 
non-kotwars helped kotwars and all remunera- 
tion was, therefore, shared, has ceased. 

The appeal is dismissed with costs. In the 
Courts below costs will be borne as already 
ordered. 

Appeal dismissed. 
(3) 15 B. 460. 
(4) 24 M. 508. 


(5) 32 B. 356; 6 Bom. L. R. 31. 
(6) 6 Ind. Cas. 429; 6 N. L, R. 49. 


MADRAS HIGH COURT. 

Civit, MrscgLLANEOUS Petitions Nos. 661 TO. 
682, 1447, 1785 axn 2834 or 1915. 
January 25, 1916. 

Present: —Mr. Justice Abdur Rahim. 
KASARAVENI RAMASWAML AND OTHERS 
—APPELLANTS— PETITIONERS 
versus 
: Sri Roja BOMMADEVARA VENKATA 

NARASIMHA NAIDU BAHADUR 
ZAMINDAR VARU—RgEsponpent. 


Reriew—Delay in filing petition—Duty of applicant , 


to account for delay—Dimitation.. a 
Whore an application for reviéw' of a judgment de- 
livered on the 26th July 1911 was presented" on the 
23r d Iannary 1915 and the review was asked for on 


“must be 


ihe date of the decree or order. 


delivered; on 


tho ground that a subsequent Privy Council decision 
passed on the 19th June 1914 showed- that the judg- 
ment sought to be reviewed was wrong: i 

Held, that even supposing that the fact that the Privy 
Council decision laid down the Jaw differently was a 
good ground for review, the enormous delay in {filing 


' the application had to be accounted for, and the 


applicant not having done so, his application was 
time-barred. [p. 1C00, col. 2; p. 1001,-col. 1.] 


` Petitions, under section 114 of the Civil 
Procedure Code, for review of the judgment 
of the High Court, dated 26th July 1915, 
in Second Appeals Nos. 68, 70,77, 79, 88, 
85, 86, 89, 91, 98, 102, 103, 105, 109, 110, 
114, 117 to 120, 124, 129,148, 107 and 96 
of 1910, presented against the decrees of 
the District Court of Kistna, in Appeal 
Suits Nos, 794, 796, 807, 809, 813, 816, 817, 
820, 824, 831, 835, £37, 939, 843, 844, 
848, 852 to 854, 858, 912, 933 of 1907, 6 
of 1908, 841, £29 of 1907 (Summary Suits 
Nos. 59, 61, 72, 74, 78, 81, 82, 85, 89, 96, 
100, 102, 104, 108, 109, 113, 117, 118, 119, 
123, 183, 204, 180, 106 and 94 of 1907, on 
the file of the Court of the Head Assistant 
Collector of Bezwada). 


Messrs. T. Prakasam and P. Ohenchiah, for 
the Appellants. : ; 


Messrs. T. Rangachariar and P. Nagabhu- 
shanam, for the Respondents. 


JUDGMENT.—The judgment of. this 
Court of which a review is sought was 
passed on the 26th July 1911, and the 
ground on which the review is asked for 
is that there has been a subsequent decision 
of the, Privy Council which shows that 
the judgment of this Court is wrong. 
The decision ofthe Privy Council referred 
to was passedon the 19th June 1914 in 
another analogous case. A preliminary 
objection is taken by Mr. Rangachariar, who . 
appears to oppose the application for review, 
that the application is out of time and 
dismissed on that ground. The 
app ication for review was filed on the 23rd 
January 1915. Now supposing that the 
subsequent decision of the Privy Council 
laying down the law differently is a good 
ground for review, even then the enormons 
delay in this case has to be duly accounted 
for. The Legislature allows ninety days from 
} Even 
after the judgment of the Privy Council was 
. the 19th June 1914, tke 
applicant did not file his application for 
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réview for more than six months. According 
to the ruling of this Court he ehas to account ` 
for every day’s delay. In the affidavit no 
attempt whatever has been made to account 
for the -delay. The applicant had ample 
time to explain the delay in a proper way 
and he has not chosen todo so. He now’ 
Seeks, the indulgence of being allowed to 
file another affidavit at this stage which is- 
ebjected to by Mr. Rangachariar, and I: 
think very rightly. The application for 
réview is, therefore, dismissed with costs. 
Civil Miscellaneous Petitions Nos. 662 to 682, 
1447, 1785 and 2834 of 1915 are also 
dismissed with costs. 
. Petition dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. i 

: Revenvg Parition No. 13 or 1918-14 or 
4 Erawau DISTRICT. 

February 15, 1915. 
Preseni;— Mr. Holms, S. M., and 

: Mr. Campbell, J. M. 

HIRA SINGH. AND oTHERS—DEFENDANTS— 

: APPLICANTS 

versus 

Rao JODHA SINGH-—PraAINTIFF— 
: RESPONDENT. 

“U.P, Land Revenue Act (III of 1901), ss. 219, 87 
—-Rent, determination of — Settlement Officer, duty of— 
Substantial trregularity—Revision—Agra Tenancy Act 
(IT of 1901), s. 16. * 

In fixing rent of àn ex-proprietary tenant under 
section 87 of the U. P. Land Revenue Act- a Settle-- 
ment Officer commits substantial irregularity justi- 
fying interference in revision if ho disregards the. 
provisions of section 10 of the Agra Tenancy Act. 


` 


- Application for revision of the order of 
the Commissioner of- Allahabad Division, 
confirming that of thè Record Officer of 
Etawah, dated the 25th March 1914, in a. 
case of assessment of rent. - ^ 


JUDGMENT. ` 


Horns, S. M;—( February 10th, 1915.) —The' 
present application has been very carelessly 
drawn up. It purports to be an application 
for. revision under section 185 of the 
Tenancy Aet; the ‘order in question _ being 
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one under the Resumption Chapter, section 
150 of that Act. As a matter of fact, 
the Settlement Officers order of the lst 
May 1913 was one passéd under section 
87 of the Land Revenue Act determining rent 
to be paid by an ex-proprietary tenant. 
I have heard what both sides have to say 
and there is little doubt -that the present 
applicants were negligent in not putting 
their case forward on the sole date of 
hearing which they had ample opportunity 
of doing. It has, however, come to my 
notice that the order of the Ist May 1913 
is such that interference on revision under 
section 219 of the Land Revenue Act seems 
called for. The application by Rao Jodha 
Singh under section S7 was forfixation of 
rent on sir, in respect of 2 b/fttas out of 
4 biswas of proprietary rights, which were 
alleged to have been sold, andthe whole 
number of plots in the sir were specified. 
The Settlement Officer’s duty was to take 
action in accordance with section JO of 
the Tenancy Act and specify the plots which 
appertain to half of the proprietary rights 
which had been parted with. This he did 
not do and fixed rent without specifying 
any numbers at all. Respondent at first 
told me that he had specified numbers ont 
of half the sir and that the Settlement 
Officer had accepted his specification, but 
afterwards, admitting that the statement 
was incorrect, he urges that it should be 
deemed that half of each plot has had rent 
fixed on it. I cannot accept this view. 
It is clear that the Settlement Officer 
acted with substantial irregularity in not 
deciding what the plots were with regard 
to which he fixed rent and prejudiced 
the present applicant. I would, therefore, 
set aside the order of the Settlement 
Officer of the lst May 1913 and direct 
that he re-hear the application under 
section 87: of the Land Revenue Act. As 
the present applicant has been so negligent 
in the matter he should pay the costs of the 
entire proceedings in all Courts up to the 
present time. ° i 


CAMPBELL, J. M.—I agree. : 
Application allowed. 
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MADRAS HIGH COURT. 
Crvin Scr No. 23 or 1915. 
October 7, 1915. 
Present:— Mr. Justice Bakewell. 
MOHIDEEN BEE AND OTHERS— PLAINTIFFS 
versus 
Syed MEER SAHEB AND oTHERS— 
DEFENDANTS. 
Muhammadan Law—Suit for a share in property left 


by a deceased Muhammadan—Limitation, when inherit- - 


ance becomes divisible—Limitation Act (IX of 1908), 
Sch. I, Art. 128. 

Under the Muhammadan Law there is no such 
thing as joint family property. Cp. 1008, col. 1.] 

Ii the members of 2 Muhammadan family succeed 
to property on the death of a relation each of them 
takes n share of each item of the property; and the 
Article of the Limitation Act which would apply to 
a suit for a share would be Article 123, which 
deals witha suit for a distributive share of an 
intestate. Th the case where one of the heirs has 
retained part of the inheritance in his possession, the 
suit must be brought within twelve years at the 


latest, after the debts of the intestate have been’ 


paid and the inheritance has become divisible among 
the heirs, [p. 1008, col. 1.] 


Messrs. S. Guruswami Chetti and A.. 
Hameed Hasan, for the Plaintiffs. 
Messrs. CO. P. Ramaswami diyar and: 


0. Padmanabha <Atyangar, for Defendant 
No. 1. ' 

Mr. C. Krishna Achariyar, for Defendants 
Nos. 2 and 3. 


JUDGMENT. The plaintiffs in this case 
are the heirs of one Syed Oomer Sahib who 
died about nineteen years ago, leaving three 
sons and three daughters all of whom attain- 
ed their majority considerably more than 
three years before this suit. Syed Oomer 
had a brother Syed Meer who survived him 
and is the first defendant in the case. The 
plaint itself is very difficult to understand as 


it appears to intermingle Muhammadan and 


Hindu Law ina very confused manner; but 
paragraph 7 sets out that Syed Oomer carried 
on business jointly with his brother, the first 
defendant, and that the properties set out in 
Schedule A “were purchased out of the 
moneys acquired in the said joint business and 
the sale-deeds thereof were clandestinely 
secured by, the first defendant in his own 
name.” Clearly the allegation is that the 
two brothers carried on a partnership business 
which was dissolved by the death of Syed 
Oomer and that the properties set out in 
Schedule A are part of the assets. It is perfect. 
ly clear that the proper suit against the first 
defendant on those allegations would be a suit 
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for an account of the partnership as from the - 
date of the death of Oomer, and the property 
that would be divisible would be the assets _ 
which remained after the realization of the 
partnership property and the payment of the 
partnership debts. Sucha suit would have 
become barred more than fifteen years ago, . 
under Article 106 of the Limitation Act. 
Paragraph 8 sets ont that after the death of 
Syed Oomer his two sons, second and third 
plaintiffs, one Khader Saheb and the first,de- 
fendant carried on various businesses and the 
immoveable properties set out in Schedule B 
to the plaint were purchased out of the earn-_ 
ings of the joint business. Here again the, 
alleged partnership was dissolved on the death 
of Khader Saheb who admittédly died four 
years ago, and a suit on account of these 
transactions is likewise barred. Paragraph: 
14 sets out that the first defendant with the 
assistance of the funds of the family carried 
on a business in partnership with one Patel 
Hussain. This is apparently part of one of the 
firms mentioned in paragraph 7 or 8. In that 
case this claim is also barred. It was admitted 
that this business was carried on in the years 
1903-04 and a suit for an account is, there- 
fore, barred. Paragraph 15 alleges that some 
fuel depdt business was carried on under the 
management of Syed Khader Saheb. Any 
suit with regard to this. should have been 
brought within three years from the dissolu- 
tion of partnership and the claim to this item 
is likewise. barred. Paragraph 16 alleges 
that the first defendant received the sale-pro- 
ceeds of a house which was sold by the first 
plaintiff and another person (now deceased). 
The moneys were received by him so long 
ago as 1895 and any. claim against him is 
barred under Article 62 of the Limitation Act. 
Paragraph 17 alleges that about 1897 the 
first defendant realised some moneys which 
had been invested on a mortgage. This claim 
is barred for the same reason. 

I think that the suit is due to some con- 
fusion in the minds of the plaintiffs as to the 


‘applicability of the Hindu Law of joint family 


property to Muhammadans. There is no 
allegation in the plaint that the parties agreed 
to retain the property, which they inherited 
from Syed Oomer on his death, undivided and . 
to hold it as tenants-in-common such as ap- 
peared inthe case of Abdul Kader v Atshamma 


(1). It has been argued that Article 127 of 
(1) 18 M. 61; 2 M. L. J. 200, 
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the Limitation Act will apply, under which 
the plaintiff has twelve years from his 
exclusion from joint family property. I think 
itis perfectly clear thatin Muhammadan Law 
there is no such thing as joint family pro- 
perty. Ifthe members of a Muhammadan 
family succeed to property on the death of a 
relation each of them takes a share of each 
item of 'the property; and the Article of the 
Limitation Act which would apply to a suit 
for a share would be Article 123 which deals 
with a suit for a distributive share of the pro- 
perty of an intestate. Inthe case where one 
of the heirs has retained part of the inherit- 
ance in his possession, the suit must be 
brought within twelve years at the latest, 
after the debts of. the intestate have been paid 
and the inheritance has become divisible 
among the heirs. In my opinion the suit is 
barred and mugt be dismissed with costs. 
Suit dismissed. 


CALCUTTA HIGH COURT. 

. ÁPPEAL FROM ÁPPELLATE Decree No. 1967 
or 1914. 

. February 23, 1916. 

Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

“iil DEO SARAN LAL AND OTHERS— 
DEFENDANTS—A PPELLANTS 
versus 
BALESWAR MANDAL— PLAINTIFF 

AND OTHERS — DEFENDANTS RESPONDENTS. 

Occupancy-holding, non-transferable, transfer of, 
if operative against a co-sharer landlord purchasing it 
subsequently in execution of a money-decree. 

The transfer of a non-transferable occupancy- 
holding made by a raiyat is operative against a subse- 
quent purchaser of the same in execution of a money- 
decree against the raiyat and even when such pur- 
chaser happens to be a co-sharer landlord. 


Present: — 


Dayamoyi y. Ananda Mohan Roy Chowdhury, 27 
Ind. Cas. 61; 20 C. L. J. 52; 42 0, 172; 18 C. W. N. 
971 (F. B. Y: applied. 

Appeal against the decree of the District 
Judge of Purnea, dated the 28th of April 
' 1914, reversing that of the Munsif of that 
place, dated the 5th of July 1913. 


Babu Rajendra Prosad, for the Appellants. 
Babu Panchanon Ghose, for Babu Harihar 
Prashad Sinha, for the Respondents, 
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JUDGMENT.—This is an appeal by the 
defendants first party in a suit brought by the 
plaintiff for confirmation of his possession in 
an occupancy-holding on declaration of his 
title thereto. 

It appears that he purchased it from the 
original tenants by a deed, dated llth Sep. 
tember 1907. The defendants, first party, 
purchased it in 1911 in execution of their own 
money-decree against the same tenants. The 
District Judge has held that the plaintiff's 
purchase was a genuine purchase and he hag 
also found that the plaintiff’s possession from 
and since the date of his purchase has been 
proved. 

-From the decision of the Full Bench of 
this Court in Dayamoyt v. Ananda Mohan Roy 
Ohowdhury (1), it is clear that the voluntary . 
transfer by the original raiyat made on the 
llth September 1907 is operative against the 
vaiyat and also operative against all persons 
other than the landlord including obviously 
a subsequent purchaser from the same raiyat. 
It has beeu suggested that the fact that 
the purchasers are co-sharer landlords 
puts them in a better position than a 
stranger purchaser would be. No authority 
for this proposition has been submitted to ug 
and we cannot see why on principle the fact 
that the subsequent purchaser is a co-sharer 
landlord should affect the question. 

For these reasons we dismiss this appeal 
with costs, 


Appeal dismissed. 


(1) 27 Ind. Cas. 61; 20 C. L. J. 52; 42 C. 172; 18 
C. W. N. 971 (F. B.). 





MADRAS HIGH COURT. 

Crivit Sorr No. 203 or 1899. 
November 9, 1915. 
Present:——Mr. Justice Bakewell. 
JAMES RUSSEL McLAREN AND OTHERS— 
PLAINTIFFS 
versus 
V. VEERIAH NAIDU AND OTHERS— 


DEFENDANTS. 

Limitation Act (IX of 1908), Sch. I, Art. 183— 
Revivor without notice to some judament- debtors, effect 
of. 

For the purposes of Article 183 of the Limitsion 
Act, 1903, where an order of revivor is made without 
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notice to one of the judgment-debtors the order has 


no effect as against him or his property and, there 
' fore, an application for execution against such a judg- 


ment-debtor brought 12 years after the date of the 
decree is barred by limitation. [p. 1005, col. 1.] i 
: Messrs. Venkatasubba Rao and Radha- 
krishnayya, for the Plaintiffs. 


* Mr, K. Ramachandra Adyar, for the lst 
Defendant. 


JUDGMENT.—By a decree of this suit, 
dated 20th of February 1900, the two defend- 
ants in the suit were ordered to pay to the 
plaintiffs the sum of Rs. 10,988-11-0 and in- 
terest thereon and costs. On the 24th February 
1903, one of the plaintiffs in the suit pre- 
sented an application for execution of this 
decree, whjch prayed that notice under section 
248 of the Code of Civil Procedure might 
issue to the first defendant to appear and 
show cause why execution of the decree should 
not issue and for attachment of a decree in 
another suit awarding costs to the first defend- 
ant. Notice was issued accordingly to the 
first defendant and on 3rd March 1908 an 
order was made granting leave to execute as 
prayed. 

On the 25th February 1914 the transferee 
from the same plaintiff presented this applica- 
tion for execution of the decree, which states 
that the last order in execution is that of 3rd 
March 1903 and prays that the name of the 
transferee may be brought on record and leave 
to ‘execute the decree against the second 
defendant be granted to him, and that notice 
may issue to the defendants. The second 
defendant appears upon notice issaed on this 
application and objects that the application is 
barred by limitation by virtue of Article 183 of 
the Limitation Act, 1928. This Article pres- 
cribes a period of twelve years for an applica- 
tion to enforce a decree of a High Court in the 
exercise of its ordinary original civil juris- 
diction, and provides that, when the decree 
has been revived, the twelve years shall be 
computed from the date of such revivor. 


The Eng]ish law is stated by Blackstone in 
the following passage:— Writs of execution 
must be sued out within a year and a day after 
the judgment is entered; otherwise the Court 
concludes prima facie that the judgment is 
satisfied and extinct; yet, however, it will 

lanta writ of scire facias in pursuance of 


Statute Westen 2-13, Edw.l, e. 45, for íhe' 
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defendant to show cause why the judgment 
should not be*revived and execution had 
against him; to which the defendant may 
plead such matter as he hasto allege in order 
to show why. process of execution should not 
be issued or the plaintiff may still bring an 
action of debt founded on this dominant 
judgment, which was the only method of 
revival allowed by the common law" (Com- 
mentaries, 15th Edition, Vol. 8, page 421). 
The writ recited the jadgment ‘and 
any change in the parties, and commanded 
the Sheriff to make known to the defendant 
orother person named in the writ that he 
should appear before the Court on & specified 
date to show cause why the plaintiff should 
not have execution of the judgment (Free-. 
man on Execution Vol. 1, pages 323 
and 324). The form of notice under 
Order XXI, rule 22 of the Code, which 
correspcnds with section 248 of the Code 
of 1882, contains substantially the same 
particulars (Appendix E, Form No. 7), 
and it has been held that the procedure under 
this section has taken the place of the former 
procedure by writ of scire facias in the Sup- 
reme Court, and that an order for execution 
after notice effects revivor of a decree 
within the meaning of Article 189 [see 
Desoo Venkatesa Perumall Chetty v. Srinivasa 
Ranga Row (1)]. Where there had been a 
change of parties subsequent to judgment, 
as in the case of the death of the judgment» 
creditor, a writ of scire facias was necessary 
even withina year of the judgment, and 
it was held that a judgment in 
scire facias conferred a new right upon the 
executors [ Farran v. Beresford (2) and Farrell 
v. Gleeson (3)]. Whether the judgment in 
scire facias conferred a new right when there 
had been no change of parties seems doubtful 


` [Farran v. Beresford (2)] but the writ should | 


conform to the original judgment and should, 
therefore, be joint when the judgment is joint, 
and the latter should be revived against all 
the original defendants (Freeman on Execu- 
tion, Vol. 1, page 313). The procedure 
upon the writ, therefore, followed that in the 
action of debt against joint debtors in which 
all should be joined and judgment against 


` (1) 4 Ind. Cas. 306; 7 M. L. T. 32; 33 M. 187. 
(2) (1843) 10 CL. & F. 319 at p. 334; 8 E. R. 764. 
(3) (1844) 10 Cl. &-F. 702,8 E: R. 1262. 
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one extinguished the .claim against. another 
joint-debtor [ King v. Hoare (4)], 


From the passage from Blackstone cited 
above it appears that a judgment-creditor 
had concurrent remedies by the writ of scire 
facias and the action of debt, and it is 
improbable that the judgments would have 
different effects. 


The order of revivor in the present case 
was made without notice to one defendant 
ande he had, therefore, no opportunity of 
appearing and objecting thereto, and it. had 
no effect as against him or his property, 
except that, if it were carried out,his co-debtor 
might obtain a rigkt of contribution as 
against him. It seems to me that an ex parte 
order of this kind should not be held:to atfect 
‘the position of the second defendantin the 
absence of any. direct authority. 

In other Gourts, where the prescribed 
period of ‘limitation is very much less than 
in tbis Court, an application for execation 
made against one of several joint-debtors 
takes effect against them all (Article 180); 
but there is no'such provision for cases 
in which notice of the application is reqnired. 
The fact that the Legislature has expressly 
provided for one case of joint-debtors and 
has omitted to make the same provision for 
another case appears to me to show an 
intention to place the two cases on a différent 
footing. . : 

For these reasons I hold that the previous 
order in execution against the first defendant 
did not revive the decree as against the 
second defendant, and I dismiss this applica- 
tion with taxed costs: 


Application dismissed. 


(4) (1844) 18 M. & W. 494; 2 D: & L. 382; 14 L, J. 


Ex. 29; 8 Jur, 1127; 153 H. R. 206; 67 R. R. 694. 
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the decree sought to be 


‘dismissed for default. 
-1912,an application was made for sale of 
‘certain property. ` This 
„reason of a suit instituted by the judgment- 
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ALLAHABAD HIGH COURT. 
Execution First Civin Appean No, 215 
or 1915. 
February 7, 1915. 
Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 
. Pandit SANT LAL-—JUDGMENT-DEDTOR— 
APPELLANT 
' wersus 
Lala SRI NEW AS DAS— DzcREE-HOLDER— 


RESPONDENT. 

Execution of decree— Limitation Act (IX of . 1908), 
Sch. I, Art. 181— Fresh application—Question of sub- 
stance and not of form—Simple question of fact. 

The question whether an application for execution 


‘of a decree is a new application or a revival or con. 


tinuation of an old one is a simple question of fact 
and is also a question of substance and not of form, 


' [p. 1006, col. 2; p. 1008, col. 1.] 


i Sheoraj Singh v. Kameshar Nath, 24 ‘Ae 2823, A.W 
"N. (1902) 63 and Rahim Ali Khan v. Phul Chand, 18 


A, 482; A. W, N. (1896) 142, referred to. 
Execution first appeal from the decision 


of the Subordinate Judge, Muttra, dated the 
12th of April 1915. 


FACTS are briefly these:—'[ho date of 
executed was 
llth July 1902. -The present application 


for execution was made on the 13th 
November 1914, more than twelve years 
after the passing of the decree. Several 


applications for execution of the decree were 
made but they were either withdrawn or 
On ‘the 12th June 
was held up- by 


debtor's son asking for a declaration that 


-the property attached was not liable to 


sale in execution of this decree. The suit 
was decreed by the Court of first instance, 
but the present respondent ` successfully 
appealed and the order of the Appellate 
Court was passed on the 28th August 1914, 


The execution of the present: decree had 


. been suspended under an injunction granted 


on the 28rd January 1914. When the present 
decree-holder had finally succeeded in gett- 
ing the suit brought by the judgment- debtor's 
son dismissed, he came into Court with 
his application on the 18th November 1914. 
The judgment-debtor contended that the 
application was barred by the twelve years’ rule 
of limitation. The lower Court held that the 
application of 13th November 1914 Was 
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a continua- 
12th June 


not a fresh application but 
tion of the application of 
1912. 


'The judgment-debtor appealed to the High 
Court. y 


Mr. Baleshwarı Prasad (for Mr. Narain 
Prasad), for the Appellant.—The present 
application is barred by the 12 years’ rule of 
limitation under section 48, Civil Procedure 
Code. The application was made according 
to the form prescribed in Order XXI, rule 
11, Civil Procedure Code, and was registered 
and numbered as `a separate application. 
Consequently it isa fresh application within 
the meaning of section 48, Civil Procedure 
Code. : 

He rel&d on Rahim Alu Khan v. Phul 
Chand (1); Ram Sarup v. Dashrath Tewari 
(2). 
Mr. Mohan Lal Sandal, for the Respondent. 
- In order to find out whether the appli- 
cation is -a fresh application or a 
continuation or revival of the former 
application, one must look to its sub- 
stance and not the form. The prayer 
in both the applications is for sale of 
the same property. The proceedings relat- 
ing to sale of the property remained in 
abeyance so long as the injunction remained 


in force. The present application was 
made soon after to revive the former 
proceedings. 


He relied on Anwur Ali Khan v. Phul 


Chand (3). 

He submitted that the ruling of the Full 
Bench reported as Rahim Ali Khan v. Phul 
Chand (1) was in his favour. 

. Mr. Baleshwari Prasad was heard in 
reply. 
JUDGMENT. 


Piegort, J.—This is a judgment-debtor's 
appeal in an ‘execution case; the decree is an 
old one, dated July llth, 1902, and the 


present application for execution was made 
on the 13th of November 1914. The first 


(1) 18 A. 482 (F.B); A. W. N. (1896) 142, 
2) 9 Ind. Cas. 817; 8 A. L. J. 412 (E. Bj); 88 A. 
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point taken on behalf of the appellant is 
that execution is barred by the twelve 
years’ rule of limitation, "The Court below 
has found that the present application is 
not a fresh application, but is a petition 
to the Court made in continuation of a 
previous application of the 20th of June 
1912. The matter has been discussed 
before us as a point of law, but it is 
really a question of fact. Ifthe application 
of the 13th of November 1914 was a 
fresh application it. was barred by "the 
twelve years’ rule, on the other hand, 
if it was in substance and iu fact a 
petition to the Court to take up the 
previous application of the 20th June 19:2 
and to proceed with the same according 
to law, then it was within time. As a 
matter of fact the application of June 
the 12th, 1912, was for şale- of certain 
property. This was held up by reason 
of a suit instituted by the judgment-debtor's 
son, asking for a declaration that the 
property attached was not liable to sale in 
execution of this decree. That suit was 
actually detreed by the Court of first 
instance on May the 7th, 1914; but the 
present respondent successfully appealed, 
and the order of the Appellate Court was 
passed on the 28th cf August 1914, The 
execution of the present decree had been 
suspended under an injunction granted on 
the 23rd of January 1914. When the | 
present decree-holder had finally succeeded 
in getting the suit brought by the judg- 
ment-debtor’s son dismissed, he came into 
Uourt with his application on the 13th 
November 1914. I agree with the Court 
below that this application was, in sub- 
stance and effect, merely an application to 
the Court to take up and continue the 
proceedings instituted on June the 20th, 
1912, and interrupted by the suit which was 
finally dismissed on the 28th of August 1914. 
There is no force in the suggestion put 
forward on behalf of the appellant that 
only the period from January 23rd, 1914, 
to the 7th of May 1914, the date of the 
decree of the first Court, should be taken 
into account in the extension of the 
statutory period of twelve years. When 
the Court of first instance decreed the 
suit brought by the judgment-debtor's son, 
it is' true in a sense that the injunction 
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‘issued on January 23rd, 1914, ceased to 
have any effect, but the lace of that 
injunction was taken by the decree of a 
competent Court debarring the present 
respondent from proceeding with his exe- 
cution in accordance with his application 
of June the 20th, 1912. That bar was only 
removed when the Appellate Court dis- 
missed the suit brought by the judgment- 
debtor’s son on the 28th of August lvl4, 
that is to say, the judgment-debtor’s son 
succeeded in holding up execution of the 
present decree in accordance with the 
‘application of June the ZOth, 1912, from the 
23rd January 1914 to the 28th of 
August 1914, and if this period be 


allowed, as it must be, the present appli- 


cation is saved from the 
` rule. a. 

Another point argued before us is that 
the present application is barred under 
the three years’ rule, in accordance with 
the provisions’ of Article 182 of the first 
Schedule to the Indian Limitation Act 
‘(Act IX of 1908). According to the re- 
spondent the decree has been kept alive 
by & continuous series of applications, each 
within the three years period, and each 
‘giving rise to a fresh period of limitation 
under paragraph 5 of the Article above 
referred to. The dates given by the 
decree-holder are July the 12th, 1902, October 
the Ist, 1904, September the 26th 1907, 
February the 11th, 1909, January the -L6th, 
1912, and June the 20th, 1912. What the 
judgment-debtor contends ‘is that there was 
-no application of October Ist, 1904, in con- 
sequence of which the application of Sep- 
tember 26th, 1907, and all subsequent 
applications were legally barred by limit- 
ation. In substance this also comes before 
us as a question of fact and not of law. 
The record shows that there was an appli- 
eation by the decree-holder, dated October 
the lst, 1904. That application has now 
been weeded ont and it is somewhat 
difficult to ascertain with certainty what 
was its purport. lagree, however, with the 
learned Subordinate Judge that the materials 
on the record fully justify the presumption 
that this application was in fact what the 
.deeree-holder says it was, namely, an appli- 
cation for transfer of ‘his decree for 
execution to another Court. If so, it was 


? 


twelve years’ 
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an application to the proper Court in 
accordance with law to take a step-in- 
aid of execution of the decree, and does 
operate to save limitation. I may notice that 
there was an application of the 13th of June 
1913 by the present decree-holder on which 
stress has beer laid by both sides. It will be 
seen that this application was brought while 
the application of June the 20th, 1912, was 
pending The decree-holder, having found 
his former application held up by the 
manœuvres of the judgment-debtor’s son, 
was making another effort to realize his 
money, or some part of it. He found that 
there was a decree of another Court, ap- 
‘parently that of the Subordinate Judge of 
Agra,in favour of his judgment-debtor, and 


‘he asked the'Court to attach that*decree and 


to permit him to proceed with the execu- 
tion of the same for his own beneft. In 
this application of June 13th, 1913, the 
decree-holder recited the previous steps 
taken by him in execution and referred to 


‘the alleged» application of October the 1st, 
1904, as an application for transfer of his 
"decree. 


No objection was taken by the 
judgment-debtor on this point and exeention 
I might refer to the 
case of Sheoraj Singh v. Kameshar Nath (4) 
as an authority for the proposition that 


‘this proceeding is conclusive against the 


judgment.debtor; but I prefer to regard 
the question of the existence and of the 
contents of this application of October the 
Ist, 1904, as one of fact, to be determined 
in the manner already stated. A suggestion 
was, however, put forward on behalf of the 
appellant that, by reason of this intermedi- 
ate application of 18th June of 1913, the 


‘application of November 13th, 1914, which 


is now before us could not be regarded as 
in continuation of: the previous application 
of June the 20th, 1912. There is no force 
in this plea. The fact that execution against 
certain property of the judgment-debtor 


“was being obstructed at the instance of the 


judgment-debtor’s son was no reason why 
the  decree-holder should. not *attempt to 
get what he could out of other property of 
the judgment-debtor in the meantime, and 
should not ask to be ailowed to proceed with 


(4) 24 A. 282; A. W. N. (1902) 63. 
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his application of June the 20th, 1912, as 
soon as the obstacle to his doing so bad been 
removed. E 
Finally there remains a question of fact. 
It is alleged before us that this application 
of June 13th, 1913, actually resulted in the 
realization of some money for the benefit 
‘of the decree-holder, which has not been 
allowed for in the present application. This 
point was taken in the memorandum of 
objections filed by the present appellant in 
the Court below. There is no- allusion to 
it in the judgment of that Court, and it 
would appear that it was not pressed. It 
is certain that the materials on the record 
now before us do not enable us to arrive 
ata decision in favour of the judgment- 
debtor; that is tô say, the judgment-debtor, 
who was pleading part payment and on 
whom the burden of proof lay, has failed 
to lay before the Court any materials from 
which it could arrive at a determination of 
the amount alleged by him to have been 
' realized. We might overrule the objection 
at once on this ground, but it has been cor- 
ceded before us on behalf of the respondent 
that some small amount was, in fact, 
realized under the execution started by the 
‘application of June the 13th, 1913. Under 
these circumstances I think it sufficient. to 
' direct that this question may be raised again 
in the Court below, and the judgment- 
debtor given credit for any amount which 
‘he satisfies that Court to have been, in 
‘fact, realized by the decree-holder in the 
proceedings initiated by the application of 
June 13th, 1913. Apart from this direction 
the present appeal fails and I would dismiss 
it with costs. 

` Warsa, J.—I only want to add a few words. 
I take a very strong view that in a case of 
this kind the question whether an application 
-for. exectition of a decree is a new appli- 
‘gation ora revival or -continuation of an 
old: one isa. simple question of fact. It is 
“also & question ‘of substance and not of form. 
In my view a disposition on the part of the 
“Appellate Court to be led by Counsel into 
academic discussions upon supposed ques- 
‘tions of law in matters cf this kind only 
results in confusion, multiplication of author- 
‘ities and difference of opinion. A careful 
study of the Full Bench case of this Court 
in “Rahim Ali Khan v. Phul Chand (1), 
where there was a -very. full judgment of 
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` sleeping on their rights. 


Um 


Mr. Justice. Knox, shows that what they 
were laying down was that it was a question 
of fact in every case and that in the parti- 
cular case all that they were deciding was 
that there was evidence sufficient to justify 
the finding which had been arrived at by 
the Court below. The case is an example 
of the objection to dealing with this question. 
as & question of law to which I have already 
referred, inasmuch as in that very case one 
learned Judge was compelled to hold that a 
decision of his own on precisely similar facts 
was wrong. Jt is impossible to imagine a 
better illustration of the evil, to my mind, 
of this class of argument which has been 
No 


question of principle is involved at all. 


- The object of the limitation, which is after 


all only a question of procedure, in an exe- 
cution. of a decree, is to prevent parties 
In this particular 
case the unfortunate decree-holder has made 
no less than eight applications in twelve 
years and yet it is contended that in some way 
or other he should be held to be time-barred. 
Such holding, if a Court were driven to it, 
would be most unfortunate, because to my 
mind it would be to turn what is intended 
as an instrument of justice into an insiru- 
ment of injustice. J agree in the order pro- 
posed by my learned brother. 


By rue Coungr.—Except for the direction 
to the Court below that it should go into 
the question as to whether .or not any 
amount was realized under the execution 
started with the application of the 13th June 
1913 and that, in the eventof an affirma- 
tive finding, the judgment-debtor should be 
given eredit for the amount so realized, the 
appeal is dismissed with costs including fees 
on the higher scale. 


Appeal- dismissed. . 
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ABATEMENT.OF APPEAL. See APPEAL, 


ABUSE OF PROCESS OF COURT — Interlocutory 
application in a suit, effect of—Suit for damages, 
maintainability of—Application for attachment before 


judgment, whether gives rise to damages. 


Abuse of the process of Court does not mean an 
improper procuring of tho process of Court by the 
applying of. the process of Court in an improper 


manner and for improper purposes. 


Applications of interlocutory nature in a suit, 
, however malicious, do not found an action for dama- 


ges for abuse of process of Court. bi 


In a suit the plaintiff applied for „attachment 
the defendant’s goods and 
obtained an order though no attachment did in fact 
The defendant brought a suit for 


before judgment of 


take place. 
damages : 


Held, that the mére making of the application did 


not cause any damage and the suit did not lie. 


RAMA ALYAR v. GOVINDA PILLAI, 3 L. W. 82; 30 M. L. 
4 


J. 180; (1916) M. W. N. 156 


ACCESSORY. See Conviction. ~ 
ACCOMMODATION ACCEPTOR, liability of 
ACKNOWLEDGMENT. 


—Title, whether passes 
ACTS—GENERAL. E 


ACT 1855—X1IL. See FÁTAL ACCIDENTS ACT, 


1856-—XV. See HINDU Wipows' RE-MARRIAGE 


Act. 


- 1859—XIII. Sec WonkMAN' s BREACH oF Cox- 


. TRACT Act. 
1860—XLV. See PENAL CODE. 


1869—XX. See RELIGIOUS ENDOWMENTS ACT. 
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187!—I. See CATTLE Trespass ACT. 
1872—1. See EVIDENCE Act. 
1872—IX. See Contract Act. 


1872—XV See CHRISTIAN MARRIAGE ACT. 


1873—VIII. See CANAL Act. 

1873—-X. See OATHS Act. 

1877—I. See SPECIFIC RELIEF Act, 
_1877—IIL. See REGISTRATION Act. 

1878—XI. See Arms Act. 

1879—X VIII. 


Act. 


1581—XXVI. See NEGOTIABLE INSTRUMENTS . 


2 ACT. > 
]882—IT. See Trusts Act. 


1882—IV. See TRANSFER oF PROPERTY Acr. 


1882—V. See EASEMENTS Acr. 


See LIMITATION Act, s. 19. 
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See LEGAL PRACTITIONERS Act. 
1881—Y. See PROBATE AND ADMINISTRATION 


ACT 


ACT 
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1882-—YVI. See Companies Act. 
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190S—V. See CIVIL PROCEDURE Coby. 
1908—IX. See LIMITATION Act. 

1908—XVI. See REGISTRATION Act. 
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Act. 
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MENT : RESUMED LANDS) REGUL:TION, 

1828—III. See BENGAL LAND REVENUE ASSES8S- 
MENT (RESUMED LANDS) REGULATION. 


"i '828—VII. See MADRAS REGULATION. 
1886—I. See Assam LAND AND REVENUE REGU- 
LATION. 
STATUTES. 


. 24 & 25 Vic., C. 104. See CHARTER Act; Hien Courts 


ACT. 
37 & 38 Vec., C. 62. See INrAN' s RELIEF Act, 1874, 
ORDINANCES.. 
ORD. 1914—IIL See FOREIGNERS ORDINANCE 


ADOPTION. See BUDDHIST Law; Custom; HINDU Law. 
e Adopted son, status of, to challenge aliena- 
tion 29 


INDIAN CASES. 


[1916 


ADMISSION. See EVIDENCE. 


ADVERSE POSSESSION —Burden of proof — Under- 
proprietary rights, plea as to —Declaratory suit— 
Adverse postession, commencement of Ejectment 
refused by Revenue Courts, effect of 376 


Joint undivided ancestral pr Spar e ue 
of proof—Limitation Act (IX of 1908), Sch. I, 








Art. 144 . 568 
- Landlord'and ténant—No payment of rent— 
Presumption 851 





Landlord and tenant—Setilement proceeding, 
right claimed at—Hostile right—Suit for possession— 
Limitation. . . 

A right claimed by a defendant at a settlement 
proceeding in himself isa right claimed hostile to 
the plaintiff and a suit brought more than 12 
years after is barred by limitation. C. BIRENDRA 
KisonE MANIKYA v. Ram KUMAR OHAKRAVARTI, 22 C. 


' L. J. 808 . 856 





` 

Lease—'l'respasser — Reversioner, whether 
can sue for declaration of title—Cause of action— 
Decree for “formal” possession 198 


° 111 


= Possession within limitation — Under-pro- 
prietary title, plea as to 


—— — Ownership parted 


by tenant—Non-payment of rent, whether 
establishes adverse possession 


AGRA, TENANCY ACT (II or 1901), S. 10 1001 


S.10 Sir, transfer of, by Will—Ew-proprie- 
tary rights, accrual of. 

Where a sir.holder gives away by Will his sir to - 
one who is not his heir, the ex-proprietary tenancy 
does not arise in favour of the testator or his heirs. 
It becomes, the sir of the person who gets it by Will. ` 
U.P. B. R. IxANM-Ux-NISSA BIBI v. PARSHAD $64 - 


~ 











S. 10—Sir Will—Ec-proprietary rights. in 
favour of heirs, if accrue. 

When a person leaves by Will his propr ietary rights 
to third persons, his heirs get no ex-proprietary 
rights in the sir, U. P. B: R. BAGRIDI KHAN v. ZAKIR 
HussAIN 737 


8S. 11, 58—Cultivation fora number of pre- 
vious and subsequent years—Cultivation in interven. 
ing years, no proof of—Presumption—Ejectment, 


Where a person is found to be cultivating a certain 
land for a number of previous years and a number 
of subsequent years and there is no evidence that any 
other person cultivated the land in the intervening 
years, the presumption is that the same person cul- 
tivated it throughout, U. P. B. R: KIDHA v. ME 

‘765 


S. 11— Ejectment for arrears of rent—Posses- 
sion, effect of- N. W., P. Rent Act (XII of 1881), s. 35. 
Where a tenant was ejected under section -35 of 

Act XII of 1881, but was thereafter allowedto remain 

in occupation of the land: 





Held, that tho ejectment broke the continuity and 
the: question whether possession was disturbed or 
not was immaterial. U. P, B. B. SUNDAR UMRAO 
SINGH v, Ram TAHAT SINGH “386 
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AGRA TENANCY ACT—contd. 


- S. 11—Non-occupancy tenant taking up mort- 
gage of village—Occupancy rights, acquisition of— 
Period of mortgage, if counted. 

If a non- -occüpancy tenant takes a mortgage of a 
share of the village in which the holding is situate, 
he cannot count the period of the mortgage, nor the 





period of occupation prior to the mortgage towards” 


the acquisition of occupancy rights, U. P. B. R. Bris 
NANDAN v, PHALLU RAM” 387 


8. 11—Oceupation without payment of rent— 
‘Tenant, meaning of—Occupancy righi—Period, if 
‘counted, 

The ‘period 1 for which- no rent has been paid bya 
tenant cannot be counted by him towards the 
period necessary for acquisition of occupancy rights, 





as he cannot be called a ‘tenant’ during that period. , 


. U.P. B. R,  NasIR-UD-DIN v. MUNIB-UD DIN 379 


S. 11—Sub-lease continued for two years— 
Occupancy rights, acquisition of—Period, if included. 





A sub-lease was originally given for one year 
and then continued for another year: 

Held, that the wholes period should be considered 
to be the time for which the land was sub-let in con- 
‘travention of the provisions of the Tenancy Act and, 
therefore, should’ be excluded from the period of 
twelve years necessary for rights of occupancy. 
U. P. B. Ry -HARGOBIND 2. Torst 399 


—— f$. 18— Occupancy holding, acquisition of— 
Ejectment—Tenant’s son let into possession—Entry 
of zemindar's servant as tenant-in-chief, effect of— 
Tenancy, break in. 

A zeminday ejected a tenant i in 1306 Fasli, and in 
1307 Fasti the land remained in possession of the 
ejected tonant’s-son at the same rent though the name 
of the zemindar’s servant was shown as the tenant- 
in-chief in the patwari's papers: 

Held, that there was no break in the tenancy. 
U. P. B. R. BIDHU CHAND v. DURGA PRASAD 595 


SS. 18, 2R—Ez-proprietary tenant, permanent 
sub-lease granted by—Ea-proprietary right extinguish- 
ed—Sub-lease, if binding on landholder 
Quzre.— Whether any sub-lease given by a female 

ex-proprietary tenant should be binding in perpetuity 
against the landholder under section 28 of the Agra 


‘Tenancy Act fora period after her interest as ex. ° 


proprietary- tenant is extinguished? U. P, B.-R. 
Kavsar SINGH v. BHAGWAN Das 857 
S, 20 913 








S. 21— Mortgage of occupancy holding before 
operation of Act-—Possession and dispossession after 
operation of Act—Suit for possession by mortgagee, if 
maintainable—Party in possession, position of. 

A. usufructuary mortgage of an occupancy holding 
was executed before the coming into force of the 
Agra Tenancy Act, 1007, but the mortgagee obtained 
possession after the Act came into force. He was 
subsequently dispossessed and sued for possession: 

. Held, that the mortgagee could not recover 

possession, inasmuch as the .mortgage was governed 

by the provisions of the Agra Tenancy Act, 1911. 
Where both litigants are parties to au invalid 

transaction, the position of one in possession is 

stronger and must prevail. A. Nagar KHAN v. QIR- 

DHARIA 593 


GENERAL INDEX. 
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— — S. 22 — Minors tenancy — Guardian — Co- 
sharer in cultivation. 

A guardian of a minor tenant, who looks after 
the minor's cultivation, can be deemed to be 
sharing in the cultivation of the holding within 
the meaning of section 22 of the Tenancy Act. 
U. P. B. R. RAHMAT v. SIDE Narain SINGH 916 


— S. 22—N. W.-P. Rent Act (XII of 1881), s. 8 
—Occupancy holding—Succession opening before opera- 
tion of Agra Tenancy Act—Daughlers, succession by 
—Female estate—Deuth of daughier after operation 
of Act—Daughter’s son, right of Hindu Law. 
K, a Hindu occupancy tenant, died while the Rent 


- Act of 188! was in force leaving behind two daughters 
_Dand S. D died 14 years before the suit was insti- 


tuted leaving plaintiff as her son; S died in 1913 leav- 
ing defendant as her son: 

^ Held, that the succession was governed by the 
ordinary Hindu Law and that on the death of S both 
her son and that of her predeceased sister I] were 
entitled to equally succeed to the occupancy holding 
of K. 

There is nothing beyond the ordinary estate of a 
Hindu female in the Agra Tenancy Act, which en- 
larges the estate in an occupancy holding of a Hindu 
female in possession at the time the Act was passed. 
A. BisHESHAR AHIR v. DUKHRAN AHIR, 14 A. L, J. 
127 771 


S. 22—SuccessionLast male occupancy tenant 
dying before 1901— Daughter, succession mE 
tion by daughter—Adopted son, right of—N..W. 
Rent Act (XII of 1881). 

The last male owner of an occupancy holding. 
died while Act XII of 1881 was in force and was 
succeeded by his daughter who adopted a son while 
Act XII of 188: wasstill in force. This adopted son, 
however, did not share in cultivation with his 
maternal grandfather: | 

Held, that the adopted son having acquired a 
right of succession under Act XJI of 1881 could not 
lose that right by the passing of the Tenancy Act 
of 1901 inasmuch as section 2 of the latter Act 
preserved such aright, U.P. B. Ri Cuura Mar v. 
Jit SINGH 767 


—BS. 22— Widow-—Re-marriage— Right in hold- 
ing, if subsists—Hindu Widows’ Remarriage Act (XV 
of 18F6), s. 2, applicability of. 

A widow succeeding her husband under section 22 
of the Agra Tenancy Act, 1901, has only an interest in 
the occupancy holding till her re-marriage and section 
2 of Act XV of 1856 does not apply to the inter- 
pretation of this section. U. P. B. Ri BHAIRON Rau 
v. SIDHANNA 801 








857 


—— ——-—8. 28— Lease for definite period — Female tenan 
in her own vight— Death of tenant —Lease, ejfecb on. 
If a female ox-proprietary:r occupancy tenant, 

having full rights in her own right and not having 

merely a life-interest in the tenancy, grants a bone 
fide lease for a.definite period and if her interest 
comes to an end before the expiry of the lease, the 


‘lease is binding upon the landholder under 
section 28 of the Tenancy Act. U, P B. R. Morr 
CHAND, V. SULTAN BEGAM 713 

S 84 395 
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AGRA TENANCY ACT—contd. + x 





7 S. 43— Enhancement of rent of occupancy hold- 
ing — Rent for three holdings paid in lump sum—En- 
hancement of rent of one holding, suit Jor, maintain- 
ability of. 


Where a ,zemindar suéd for the enhancement of 
rent of an occupancy holding, tho rent for which 
together with the rent for two fixed- vate holdings was 
paid in a lump sum: 


Held, thatthe suit was not maintainable as it was 
the duty of the zemindar to hayo first the rent 
really duo upon this holding only determined accord- 


ing to law. U.P.B.R. CHAKAURI v, NAKCHEDI 
i Srxer 734 
S. 58 765 





. ——— SS. 58, 34— Ejectment, suit for—Grove—Land. 


A suit for ejectment under section 5S of tho 
Tenancy Act does not lic against a grovo-holder who 
pays np rent for tho grove nor docs section 384 
apply ‘to such a suit, as it applies only to land and 


. a grove is nob land within the meaning of the Act, 


U.P. B. R. Tpav- UN-NISSA BIBI v. DALGANJAN f BE 





S. 9S—Land iet. for ayricultural purposes con- 
verted into other uses — Ejectment, suit for— Remedy. 
A sub-tenant of an occupancy holding erected a 

"chardiwari? and an onclosure for feeding cattle on 


. the holding: 


. 


Held, that tho fact'that the land was not «ow held 
for agricultural purposes was no bor to ejectment 
under section 58 of tho Tenancy Aot “Mee B. R. 
BanBAN Misik v, Ram LOCHAN 576 


SS. 59, 60—Non-deposit uf decretul amount— 
Sufficient vause—Ser vice of notice by afivation—Ser- 
vice, when insufficient. 





A plea by a tenant thai he could not deposit 
the amount of adecreo within ihe time fixed by the 
notice issued under section 60 of the Agra Tenancy 
Act on account of illness is nob an unreasonable 
plea. 

In the sorvico of notices uuder soction 60 tho 
nimost care should be exercised. 

Where a notice was served by affixation and the 
process-server reported that the whereabouts of the 
judgment-debtor wore not known: 

Ifeld, that there was no dueand reasonable 
diligence in effecting- a personal servico and that, 
therefore, there was no service at all of the notice. 
U.P.B. R. ZALIM v, BRI RAM 17 


——— 8. 60 | 5 17 


—— SN. 60, 6L— Decree for «rrear& of vent— Eject- 
ment —F ifteen days’ notice not given-—Grossand palp- 
able error of law—Revision, 


Wheto an Assistant Collector did not comply with 
the provisions of sections 60 and 61 of the Tenancy 
Act and ordered ejectment before the expiry of 
the required 15 days: p 


Held, that the Assistant Collector committed a gross 
and palpable error of law resulting in an injustice 
to the ejected tenant and the order was liable to be 
revised. U. P. B. R, Jaisi Ram v. NATHU Lan 755 


S. 61 735 





holding is cultivated by the sub-tenant. 
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AGRA TENANCY ACT—contd. 


S. 8'5— Death of tenant-—Heirs not traceable-— 

Ejectment suit against sub-tenant, if maintainable. 

A landlord, before he can eject a sub-tenant, must 
prove that the tenant-in-chief has ‘died without 
Jeaving any heirs.. The mere fact that no trace is 
to be found of his heirs does not entitle him to a 
decree, as there is no abandgnment when the 
Section 
S7. applies only when a tenant has ceased to 
cultivate his holding either by himself or by some 
other person. U.P. B.R. RAJA Sincu v. PaRGAN 
SINGH s . 586 


— SS. 160, 153, 154, 158—Sale of proprietary 
2 ights——Reservation of certain area free from all pay- 
ynents—Rent-free grant— Right to hold free of revenue, 
Where a person sold his proprietary rights in a 

village reserving a certain area for himself free of 

any payment whatsoever: 

Held, that the agreement constituted the area ‘a 
rent-free grant, a¢quired in consideration of a right 
previously vested in him, but that the vendor could 
not claim to hold it free of revenue, tho agreement 
in this respect being contrary to law. U.P. B.R. 
KALKA SINGH v, DWARKA PRÀSAD 4. 


SS 153,104  — t 


SS. 157, (b), 158—Sale of zemindari- Reser 
valion by vendor of certain area as vent fi ea— Vendee, 
right of, to get revenue assessed. 

A person sold his share in a certain village but 
reserved to himself, rent-free in perpetuity, an 
area of some- 17 bighas. In a suit by the 
vendee to have the area assessed to revenue and to 
have the vendor declared liable to pay the revenue 
so assessed: 

Held, that the land had been acquired as a rent- 
free holding, within the meaning of section 151 (b) 
of the Tenancy Act, for a valuable consideration. 
U. P. B. R. DWARKA Prasan v, Poun Kunwar ~ 10 


S. 158 4,10 


-—— S. l5S—Morlgagee of rent-free holdirig— Abso- ` 
lute transferec. 














A mortgagee of a rent-freo holding is not an 
absolute transferee and he cannot, therefore, be - 
considered to be a ‘successor’ to the grantee within 
the meaning of section 168 of the Tenancy Act. U. P, 
B. R. GHULAM ABBAS v, FIDA HUSSAIN 766 


S. 164— Suit Jor profits—Defendant not realiz- 
ing in excess of his share, liability of. 


The different co-sharers ix a village were in possession 
of separate specific plots of, six and khudkasht land 
under certain private arrangement. One of the co- 
sharers sold his share to the plaintiff. The plaintiff 
failed to recover possession of certain plots from his 
vendor or to get rent assessed on the same. He sued- 
io make good his lossout of the profits raised by 
the other co-sharers in tho village: 

Held, that the plainti was not entitled to succeed 
ns he had not proved that the defendants had 
realized anything in excess of their share of profits. 
A. BHAGWANT v. ÁARJUN, 4 A. L. J. 209 017 


S. 194 (1)— Ejechmnent, sut for, by four out of 
five brothers—One brother absent ino Agente 
Presumption. 
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AGRA TENANOCY. ACT—concld. : 


Where four ont of five brothers bronght a suit for 
ejectment, the fifth one being absent in Burma: 

Held, that the suit was maintainable, inasmuch. 

as it must be assumed thatthe four brothers had 
been appointed. by the absent brother as agents to 


. acton his behalf under section 194 (1) of the Tenancy 


Act, U.P. B.R. GIRMAR v GULAB 781 


` AGREEMENT to pay off advance of money by de- 


livering ballast—Promisor, whether an artificer 


678 
ALIENATION. See Custox. 


ALIYASANTANA LAW—Inher itance—Self-acquired 
property—Members of deceased’s own branch, right 
of. Md 
The self-acquisition of a eer of a family 

governed by the Aliyasantana Law devolves upon 

his death, not upon all the members of the larger 
family to which he belonged, but upon'ihe mem- 
bers of his own branch in the larger family. 

Among the members of his own branch themselves, 

no distinction is made between persons nearer in 

blood to or-remoter in blood from the deceased 
acquirer, All the members of the nearest non- 

extinct branch are the heirs of tho self-acquirer. M, 

MANJAPPA 'AJRI v. MARUDEVI, HenGsU, 30 M. L. J. 204: 

89 M. 12 165 


ALL AHABAD HIGH COURT RULES, CH. VII, R. 5 


335 , 


-== OH, XVI, R. 22— Payment of fee—Afidavit— 


Payment by cheque of third person, if sufficient —Civil . 


Procedure Codé (Act V of 1908), ss, 151, 152— 
Appeal to Privy Council—Decree, if amended. ` 


An affidavit to authenticate the payment of 
fees to a Pleader under rule 22, Chapter XVI, of the 
High Court’s Rules was filed by an agent of the party 
and it was’ stated that the payment was made by 
means of a Cheque of a third person: 7 

Held, that this was a sufficient compliance with the 
rules; inasmuch-as the natural inference to bo drawn 
from the words of the affidavit was that the agent 
who made the affidavit got the cheque and brought 
jt to the Pleader, 

A High Court cannot amend a decree which is 
the subject-matter of an appeal to tho Privy Council. 
A Inve Risat SINGH v, BALWANT SINGH (F, B.) 194 


AM-MUKHTEARNAMAH authorizing appearance 
in registration office, interpretation of 119 


AMENDMENT. See APPEAL; 
. Cons, O. VI, R. 17. 


- allowed—Failure to amend plaint, effect of 


OrviL. PROCEDURE 











; 564 

of barred decree—Limitation, fresh start 

of ; 744 
Suit for redemption—Mortgage sued on 


found to be .invalid—Plaintiff, whether can fall 
back on earlier mortgage—Amendment of plaint, 
- when can be allowed | 624 
mado defendant after period of limitation, effect 
of— Clerical mistake-- Misdescription of defendant 


872 


NA i GENÉRAL INDEX. 


AMENDMENT OF PLAINT. 


- s. 5—Sufücient cause—Iguorance of Jaw— 


, Suit against wrong defendant—Right person ^ 


88 
Appellaie Ccurt, power of- Party, addition 
791 





of 
752 


Cone, 


, objection to, waiver of 


APPEAL—(CIVIL). See Civin PROCEDURE 
1908, O. XLI, R. 83. 

, abatement of—Death cf one respound- 
cnt—Failuro to bring his representative on 
record within time—Limitation Aci (IX of 1908). 

Appeal, 

whether abates as a whole 829 
Appellate Court, when can admit fresh 
evidence—"Substantial cause,” interpretation of—_ 
Necessity, proof of — Recitals in doouments, whether 
enough — - 908 


"Appellate Court —New evidence, admission 
of, legality of 826 


Appellate Couri, power of-—Snit against 
two defendants—Decree prayed for against both 
or either of them—Decree against ono »— Appeal.— 
Noappeal by plaintiff —Appellato" Court, power of 
to decree against other defendant 491 
Arbitration—A ward . 250 


e. 

Arrest in oxecution, order deciding legality 

. of—Application to sei asside ew parte decree— 
- Order giving time for payment, whether operates 
as stay of execution 731 
-= Continuance of suit by plaintif after 
devolution of interosi—No application—Appeal, 
maintainability of. 858 











Contract to sell lands—Spocitie performance 
-—Decree fixing time for payment of purchase- 
money— Confirmation of decree by Appellare 
Court—Appellate Court, whether can extend v 

401 
Court of second appeal, issues remanded 
by, for recording evidence and findings—Lower 
Appellate Court, power of, to delegate the function 
to Original Court - 634 


Date of hearing postponed—Date not com- 
niunicated-—Default - Dismissal of appeal—Restora- 








tion of appeal— Sufficient cause 936 
- Decree, purchase of, quesiion of - Decision 
824 





dismissed as time-barred--—Respondent, whe- 
ther entitled to be heard on cross-objections 579 

filed out of time under advice of Pleader 
--Pleader misled by change in law—Snufficient 
cause ! 640 


Letters Patent, cl. 15 — "Judgment", meaning 
of — Concurrent findings of fact, effect of — Hindu Law 
—Alienation—Limited owner — Widow — Family settle- 
ment, validity of—Consent of evpectant reversioners, 
effect of Mere attestation of deed, efect of—Com. 
promise — Deed, construction of — — Decree, admissibility 
of. 

The word “judgment” is used inf clause 1 of tho 
Letters Patent in the sense of “a sentegce of the 
law pronounced by Court” and not of the reasons 
which have led to that pronouncement. 

An appeal under clanse 15 of the Letters Patent 
must bo deemed to have beon preferred against u 
decree, and, all the points necessary to he 





in. 


t 
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APPEAL-—(OIVIL)—contd, 


. vestigated for the determination of the correctness 
of t'at decree are open for-consideration, although 
the Court asa Court of Appeal would be slow to 
take, upon a question of fact, & view contrary to 
the conourrent opinion of two Courts. 

Where a deed by a limited owner with qnalified 
powers of alienation is called in question, the test 
is, whether the purpose for which the alienation 
is made is proper in the circumstances of the case. 
The doctrine of legal necessity is but a particular 
phase of the law. . 

‘The sanction by expectant reversioners of an 
alienation of property by a Hindu woman affords 
evidence that the alienation was made under 
circumstances which rendered it lawful and valid. 

A mere attestation of a deed does not necessarily 
import consent to an alienation effected thereby, 
nor even a knowledge of the contents thereof 

The validity of a family settlement is not affected 
by the circumstance that à 
- of some of the family property was a limited owner 
in possession with qualified powers of alienation. 

Per Mookerjeg, J—A settlement of a disputed or 
' douhtfal claim is a valid and binding arrange- 


ment whith the parties thereto are not permitted to. 


deny, ignore, or resile from. 

Deeds and contracts of the people of this 
country must be liberally construed; the form of 
expression, the literal sense, is not to be so much 
regarded as the real meaning of the parties which 
the transaction discloses, 

A compromise is an agreement to put an end to 
disputes and to terminate or avoid litigation, and in 
such a case, the consideration which each party re- 
ceives is the settlement-of the dispute; the real con- 
sideration is not the sacrifice of a right, but the 
abandonment «fa claim 7 

Per. Jenkins, C. J.- A decree dismissing a suit 

* based on a compromise filed on the petitions of both 
the parties is admissible in evidence without regis- 
tration. C. UPENDRA Natu Bose v.  BINDESHRI 
Prosan, 22 C... J. 452; 20 C. W. N. 210 468 


: Order granting application for review for 
“other sufficient reason", whether appealable 
—Revision 860 





———-— Order refusing leave to amend plaint by 

High Court Judge on original side, if appealable 
423 
832 


Pauper,leave to appeal as, granted —Limita- 
tion Act (IX of 1908), s. 5— Stamping betore inquiry 
as to pauperism is finished— Appeal, if within time— 
Co-owner’s right for damages for use and occupation —, 
“Tax, rate or assessment,” meaning of—Lower Burma 
Town and Village Lands Act (IV of 1898), ss. 24, 25, 
26—Burma Land and Revenue Act (II of 1876). 
Where an application for leave to appeal as pauper, 

presented beyond the proper time, is admitted under 
section of the Limitation Act, 1908, and further 
inquiry, as io pauperism is directed but proper 
Court-fees for an ordinary memorandum of appeal 
are paid before the inquiry is concluded, the appeal 
must be deemed to have been presented on the date 
of presenting the application for leave to appeal. 

: A suit for use and occupation by a co-owner against 


another co-owner will not lie. 
e 





Partition, confirmation df 


INDIAN CASES. 


the grantor of a lease , 
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APPEAL— (CIVIL)—concld . 


Groünd rent, under English Law, does not come 
within any of the terms "taxes, rates and assessments" 
but under sections 24, 25 and 26 of the Lower 
Burma Town and Village Lands Act ground rent due 
to Government is in a different position from ground 
or other rent due to an ordinary landlord. They 
virtually make ground 1ents, payable to Government, 
atak or assessment. L. B. Swan TEE v. Ma abun 

: < 6 
Plaint, amendment of, in appeal—Remand 
, —Appellate Court, power of | |. ' 906 
- by plaintiff against partial decree -No 
appeal or cross.objection by defendant Appel- 
late Court, whether can dismiss suit entirely 494 
Praetice— Order directing plaint #0 be pro- 
sented to Revenue Court set aside—Romand— 

Jurisdiction 759 
- Privy Council appeal—Order of remard— 

Final order : 360 
=- Proof ‘of mortgage-bond—Finding by first 

Court—Document “legally proved’’—Appellate 

Court, whether should interfere 760 
-— —- rejected Appeal to High Court, whether 

lies from an order refusiug to set aside an order 

rejecting appeal—Revision, whether lies from 

refusal to review A 86 
Remand—Party, addition of 791 
, right of—Inherent power 226 
‘Secondary evidence of document given at 
trial—Appellate Court, whether can admit docu- 
ment itself, 711 
Suit dismissed for default - Decree ` drawn 

up, maintainability of A 766 
— Suit valued at less than Rs. 5,000 —Decree 

above Rs. 5,000 893 
Suit, whole subject-matter of, also subject 
matter of appeal —Court-fees i 121 


CRIMINAL) from acquittal — Appellate 
Court's duty in regard to findings of fact by Trying 
Court 3 137 
from acquittal—-Interference, when justified 

833 

Co-accused—One sentenced to 4, months’ 
imprisonment, other to fino of Rs. 50 155 
— ———, SECOND —Appellate Court’s decision on 
ordinary meaning of a word, finality of 240. 
Conflicting claims'to landlord's right, deci. 

sion of—Second appeal, maintainability of 695 


Decision of first Appellate Court on 
technical point set aside in second appeal—Merits, 














trial on d $80 
Finding of fact—Deductions from fact, if 
made—High Court; jurisdiction of ' 119 


, maintainability of -Incidents of holding, 
decisions as to 164 


Non-transferable occupancy, holding*-Aban- 
donment, finding of $55 


— Salo in execution of Small Cause Court 
decree —Suit to set aside sale dismissed «by ordi- 


` 











nary Court -Second appeal, whether lies 711 
-— Settling rent— Enhancement ~ 982 
Snit for dues against trespasser 998 


4 


“Vol. XXXII} 


APPEAL, SECOND—coneld. 


Thak map, preference given to, whether a ques- 
tion of law—Finding of fact or law—Weight given 
toa document which is not one of title, whether a 
question of law—Halabadi chittas—Hxecution pro- 
ceeding, question to be lejt to be decided in. 

The question that a lower Appellate Court gave 


“undue preference to a thak map involves a pure’ 


question of factand as such cannot be raised in 
second appeal. i 

Halabadi chittas cannot be called documents of 
title and, therefore, what effect is to be given to them 
-in evidence is not a question of law which can be 
raised in second appeal. E 

A quegtion, which it was not essential to decide 
‘in a suit, may be left to be decided in execution 
proceedings, 

Where a lower Court without ro-laying the thak 
map and ascertaining the boundaries decreed a 

suit for declaration of title to and possession of a 
share in the residuary chakof a thak number of a 
' certain mauza and directed that the (hak map should 
be re-laid in the locality by a Commissioner in 
execntion of the decree: 

Held, that- there was no error in leaving the as- 
certainment of boundaries by re-laying the thak map 
to be decided in fhe execution proceediog. CO. 
Buarat CHANDRA Das v RAMANANDA DEB 862 


APPEAL TO PRIVY COUNCIL- Decrec, if can be 
amended 19 


: APPROVER—Corroboration, nature of—Preparation 
to commit dacoity— Evidence of preaching sedition, 
relevancy of— Penal Code (Act XLV of 1860), ss. 899, 
402 — Evidence Act (I of 1872), s. 114 (b). 


There should be direct and material corroboration 
` of the statement of an approver who is of very bad 
character. 

Where, the charge’ is that the approver and 
his companions made preparations to commit dacoity 
and actually assembled together at various places 
for that purpose, the evidence that they preached 
sédition and excited the populace to mutiny does in 
no way corroborate his statement, though their doing 
so was also illegal. . 

The evidence tending to show that the co-accused 


or some of them were seen in the company of the: 


approver at or in the vicinity of the places at which, 
he says, dacoities were to -be committed, is’ not 
sufficient corroboration of his statement. P. WARYAM 
SINGH v. EMPEROR, 2 P. W. R. 19.6 CR; 17 Cr. L. 
J. 107 E - 843 


— —, festimony of, value of 833 


'. ARBITRATION.—Agreement— Guardian ad litem— . 


Signature on application for reference, absence of, 
effect of—Arbitration— Umpire—A ward 161 


yo Agreement to refer to arbitration on 
behalf of minor, when valid— Decree passed in ac- 
cordance with award, scope of 88 


Award—Award not filed in Court, effect 
of- Deed of conveyance not executed to give effect to 
terms of award, effect of—Title of persons under such 
award, if can be impugned. i 
"The title of persons entitled to a property under 

an award of arbitrators cannot be impugned because 





the award has not been: filed in Court or because no 


GENERAL INDEX. 


1015 


-ARBITRATION—coneld. 


deed of conveyance has been executed to give effect 
to its terms O. MoHAMYAD HADI v, MOHAMMAD lAKI, 


18 O. C, 282 465 
— Award—Decree based on award—Ap- 
peal—Revision—Grounds— Jurisdiction 250 





Award, setting aside- of Date -for mak. 
ing of award not fixed by order of reference, effect 
of— Notice of filing of award not given, effect of 

| Material irregularity— Opinion, mere, unsupported 
by reasons— Decision, insufficient 345 

Award, suit on, limitation for—Award 

not signed by parties, if binding . €8 

Award—Withdrawal of suit Jurisdiction 

347 

Mutation—A ward- -Subsequent suit in Civil 

Court, maintainability of - Res judicata 761 
——-—- Mutation case, contested— Jurisdiction of 
Tahsildar to enquire—Tahsildar, power of, to 
refer to arbitration—A ward, effect of—N, W. P. 
- Rent Act (XII of 1881), s. 208 ' 878 


ARMS ACT (XI or 1878), S. 20—Heavy sentence, pro- 

priety of. ` d 

Where an accused was convicted of an* offenco 

< under section 20 of the Arms Act and sentenced 
to three years’ rigorous imprisonment and no special 
grounds were mentioned in the judgment for impos- 
ing such & heavy sentence: 

Held, that .having regard to the circumstances of 
the case the sentence was very heavy and ought to 
be reduced. M. In ve BtAMBOYIL KUTTASHERI 
AHAMAD, 17 Cr. L. J. 80 672 


ASSAM LAND AND REVENUE REGULATION (I 
of 188€), S: 28, proviso, cl. (4) 774 


"ATTACHMENT. See DECREE. 


application for, before 
for damages, maintainability of 














judgment—Suit 
448 


PROCEDURE 





before judgment. See Civin 
© Copr, O. XXXVIII, R. 5 (1) W). 


ATTESTATION of a mortgage by a purdanashin 


lady 170 

- ATTORNEY of a party, power of 348 
AWARD. See ARBITRATION. 

BAIL— Accused, rights of —Jurisdiction 669 

BAILMENT, law of, derogation from, effect of 393 

BANKER AND CUSTOMER 965 


BENAMI TRANSACTION— Motive and subsequen 
conduct of parties 267 ` 


— = Presumption,  legal— Civil Procedure Code 
(Act V of 1908), s. 66—Declaration, suit for, 
maintainability of—Relief, vague, based on alle- 
gations outside pleadings—Court, power of. 

In a case for a declaration that the plaintiff wa 
the real, and the defendant was the benami, pur- 
chaser of the property in suit, the plaintiff, did vot 
give any credible explanation why the benami 
transaction had been entered into but proved 
satisfactorily that the money advanced on the 
deeds was his own money, thatthe defendant at the 
time hadno means of her own and that the plaint. 
iff remained in possession of the property trensferred 

+ from the time of the purchase; 


1016 


BENAMI TRANSACTION— concld. 


Held, that in the absence of any rebutting evidenco 
. produced by the dofendant, the ‘transaction must, 
.'on the above evidence, be legally presumed io have 
been benami. 

The words “no suit" used in section 66, Civil 
Procedure Code, -908, not only include a suit for pos- 
session but also a suit for a declaration, 

A relief, whichis not based on the pleadings as 
they stand but on certain allégations which ought to 
have been definitely set up, but are not so set up 
in the pleadings and are such as, if allowed to be 
set up, turn the suit as brought into another and a 
different sort of suit, cannot be granted on the mere 
ground that the plaint contains a vague prayer to the 
effect that the Court may grant any other relief which 
it may deem proper. O. SrríARA Becam v. Munax- 
MAD IsHag Kuan, 2 0. L. J. 584 365 


BENCH AND BAR, amity between, necessity of 657 

BENGAL COURT OF WARDS ACT (8. C. IX of 
1879), S. 51—Disqualified proprietor, suit against, 
when maintainable, 

A suit for re8overy of money, alleged to be duc 
from 4 deceased debtor, against his heiress who has 
been declared a disqualified proprietor under sec- 
tion 6 (a) of Act IX of 1879 (B. C.), where the in- 
herited estate is in the hands of the Court of Wards 
and where in the suit she is not described as a Ward 
of Court or represented by thé manager of the Court 
of Wards as her guardian and where the suit does 
not yelate to the property not taken charge of by the 
‘Court of Wards, is in contravention of section 51 of 
the Act and not. maintainable. C. ANANDA KUMARI 
Deut v. DURGA Monan, 20 C. W. N. 81; 22 C. L. J. 522 


BENGAL ESTATES PARTITION ACT (V or 1897), 
SS. 88, 119— Partition proceedings—Swit to set aside 
partition in Civil Court, maintainability of. 

Where in a partition proceeding in a Revenue 
Courb no dispute or doubt was found to exist as 
to .whother any land formed a portion of the parent 
estate and no order: was made by ihe Collector 
directing the partition to proceed under section 88 
(b) of the Estates Partition Act, a party suing ina 
Civil Court for declaration of title to and posses- 
sion of land, alleging that by reason of fraud practised 
by one ofthe defendants land belonging exclusively to 
him had been partitionedas joint land, is not a person 
aggrieved by an order made under section 8S and 
is nob entitled to maintain the suit. 

Per Fletcher, J.—A party to a partition proceeding 
ina Revenue Court, having known about his rights 
from the time the partition papers were submitted 
to the Collector under section 58 and notices 
inviting objections issued and never having put 
them forward in the partition proceedings, ought 
not to be subsequently permitted to raise them so 
as to upset the partition proceedings to which he 
was & party. 

Whatever rights a party may have, he is not 
entitled to keep the lands allotted to him on 
the footing that the lands sued for formed a 
portion of the estate under partition and bring an 
actiqn to recover possession of the lands or a portion 
thereof awarded to the other party.. C. GURBUKSA 
PhósHaD Tewari v. KALI Prosan Narain Sincu, 19 
C. W. N. 1822 167 
3. 118 167 





INDIAN CASES. 


[1916 


BENGAL LAND REVENUE ASSESSMENT (RE. 
SUMED LANDS) REGULATION (II or 1819), 


S. 21 774 
S. 28 774 
BENGAL ‘LAND „REVENUE ASSESSMENT 


(RESUMED LANDS) REGULATION (IIl or 
1828), S. 10 _ 474 
BENGAL LAND REVENUE SALES ACT (XI or 
1859)—Snle—Noabad. taluk, purchaser of—Amend- 
ment of plaint, objection to, waiver of—Bengal 
Land Revenue Sales Act (VII of 1868, B. C.), 5 2 
BENGAL LANDLORD AND TENANT PROCE- 
DURE ACT (VIII or 1869 B. O.), S. 27 - 757 
BENGAL LAND REVENUE SALES ACT (VII or 
1868 B. O.), S. 12 752 
S. 27, applicability of — Tenant dis- 
possessed by a co-sharer landlord —Suit for recovery 
—Linitation. s J 
When a tenant is onsted by. a co-sharer landlord, 
the special limitation provided in section 27 of Act 
VIII of 1869 B C. has no application to the tenant's 
suit for recovery of possession. C." GANDO PATUNI v. 
SARAT PATUNI 510 
BENGAL RENT ACT (X or 1859), S. 21 185 
BENGAL TENANCY ACT VIII or 1885), 8 8— 
Tenant's,status, tests for determining — Construction 
of document. 
In determining the status ofa tenant under the 
Bengal Tenancy Act, if the inception of the tenancy 


is clear and the document creating the tenancy. 


shows what; i5 is, subsequent conduct or dealings 
of the’ tenant need nòt be considered. It is only 
when no clear conclusion can be arrived at from the 
document that subsequent conduct or dealings are 
necessary to consider. : 

An entire village comprising -about 500 bighas, 
where persons were residing, was let ont to a tenant 
and the document creating the tenancy did not clearly 
show whether the tenancy was a raiyati holding or 

‘a tenure: ) 

Held, that under the circumstances the tenancy 
was ‘an under-tenure. C. Protas CHANDRA «4. 
MOHENDRA Lat’ 

S. 5—Non-transferable occupancy holding, 
transferee of —Co-sharer landlord, recognition by, effect 
of. 





| A settlement by a co-sharer landlord does confer a. 


right with regard to the share of that landlord. 
Therefore, a transferce of a non-transferable ocen- 
pancy holding, who afterwards obtains a recognition 
from some of the co-sharer landlords, acquires & good 
title with regard to the shares of those landlords and 
as such has the right to joint possession of the 





holding C. UMAR ALI tv. Janu RAM Karati 855 
SS. 11, 18, 85, 170 (3)1--Lease, permanent 
and at fied rate—Raiyat, rights of—Sub-lease, if 


permitted—Subd-lessee, right of, to apply under s 170 (3). 
A lease was granted upon a rent of Rs. 5 a year 


and it was provided that the tenant would enjoy 


the land from generation io generation and that the 
landlord. would not claim more rent than what was 
settled; : ! 

Held, that the lessee was a raiyat at a~fixed rate 
of rent and, therefore, under section 16 of tho: Bengal 
Tenancy Act his interest was subject to the samo 
provisions with respect to the transfer of, and suc- 
cession to, the holding as that of a permanent tennre- 
holder. 


E 


S ^ 


Vo XXXH]) > 
BENGAL TENANCY ACT—contd. 


QA eub-lessee from such a lessee acquires a valid 
interest and is competent to make a deposit under 


- sub-section (3) of section 17Q of the Bengal Ten- 


ancy Act to avoid à sale in execution of a decree 
for rent obtained by the landlord against the per- 
manent lessee g ` i : 
The term “transfer” as used in section 11 or sec- 
tion 18 of the Bengal Tenancy Act includes a lease. 
(The provisions of section 86 have no application 
to a ense where section 18 applies. C. Hart MOHAN 





Par, v. Arun KnisuA Bose; 19 C. W. N. 1127 503 
S. 18 i 503 
oo S. 29 - $ 


. ‘be’ payable, does not contravene 


185 


————-$.29—Landlord and tenant—Hajat—Land- . 
lords right to claim full vent after allowing hajat for 
some years—Non-occupancy raiyat —Agreement to 

. pay full” vent stipulated in lease after getting hajat 

_ for some years, if valid—Evidence of subsequent agree- 
ment or of conduct, to vary vent stipulated in 

. registered lease, .admissibility of—Evidence Act. 
(I of 1872), s. 92 —Evidence that rent was always 
paid at lower rate than that stipulated in lease, ad- 
missibility of. 


An agreetfient, of a non-occupancy raiyat contained 
in his kabulyat that for the term of the lease .& 
portion of the stipulated rent. will be deducted as 
hajat (kept in suspense) andafter the expiry of the 
term, if he chooses to occupy the landfall rent will 
the provisions of the 
Bengal Tenancy Actandis not invalid. 

The mere fact that the landlord on the expiry 
of the term of a written lease realised rent at a 
reduced rate for a few years, is not sufficient to 
deprive him of his right to claim rent at the rate 
stipulated in the lease. — - 

Where such a lease is registered, evidence of any 
subsequent agreement or evidence of conduct is in-* 
admissible for the purpose- of varying the stipulated 
rent. 7 o x 

Evidence that ‘sincs the execution ofa kabulyat 
the tenant has been paying rent ata lower, rate than 
that stated in the kabulyat, is admissible-tó show that 
from the very first the intention of the parties 
was that the kabulyat should not be acted - 


: upon or that there has been a waiver of the strict 


e 


terms of the leasé. C. KALIS CHANDRA SAHA v. 
DARBARIA SHEIK, 20-0. W. N. 347 251 


SS. 30,119, Ot. X Enhancement on ground of 
prevailing rate, limit of —Settlement of vent, proceed- 
ing for, after settlement under Chapter X, maintain- 

. ability of--Non-joinder of party, effect of—Civil Pro- 
cedure Code (Act V of 1908), O. I, r. 4. 2 
A-settlement of rent with reference to the pre- 

vailing rate is -not illegal if it involves an enhance- 

mont of more than two annas in the rupee, as there is 
no. limit to the amount of enhancement which can 
be effected on the ground of prevailing rate. — - 

An entry of a certain sum as rent ab a settlement 
made under Chaptor.X of the Bengal Tenaucy Act 





- is no bar to a proceeding for settlement of rent 


within the next fiftesu years when the entry was 
merely an entry of the existing rate. Tt is only if 
the entry resulted from an actual settlement of rent 
that the bar of fifteen years wnder section 113 of ‘the 
Act is applicable. he ! 
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BENGAL TENANCY ACT—contd. 


Under the Civil Procedure Code, 1908, an appeal 
is not to be dismissed on the mere ground of non- 
joinder of parties. C. BHAGABAN MAHAPATRA v, 
PaLTURAM SINGH 749 


—— 5, 49, en. (6)—Notice—Tvansferees of non- 
transferable under-raiyati holding—-Ejectment— 
Landlord, right of, to eject. 

The landlord of a non-transferable under-raiyati 
holding, who after being aware of its transfer (by 
exchange) continues to receive rent from the trans- 

"ferees in the name of the original under-raiyat, can. 
noteject them without notice under clause (6) of 
section 49 of the Bengal Tenancy Act. C. ABDUL 

HAMID e. UDOY CHANDRA ÁCHARJEE 614 


— — — S8. £0, 105- Proceedings under s. 105—Pre- 
sumption. of fixity of vent, rebuttal of ~ Enhancement, 

` liability for—Jama wasil baki papers of more than 70 
years, admissibility of ~Genwineness, presumption of 
—Evidence Act (I of 1872), ss. 90, 34. : 


In a proceeding under section 105 of the Bengal 
Tenancy -Act for settlement of fair and equitable 
rent, jamn wasil baki papers of mage than 70 years 
were produced io rebut the presumption arising 
under section 50 of the Bongal Tenancy Act from 
proof of payment of uniform rent for 20 years: 

Held, that the jama wasil baki papers were admis- 
sible in evidence and their genuineness could be 
presumed under section 9C of the Evidence Act? 

Held, further, that the liability to enhancement 
was imposed not by the jama wasil baki papers but 
by the law which, in the absence of a presumption 
under section 50 or upon rebuttal of that presump- 
tion, imposed a liability to enhancement upon tenants. 
C. Nirop KmisuxA  GHOSE v. PRODUT KUMAR 
TAGORE 794 


S. 67—Interest payable, when kabulyat prior 
to Act firing vate of interest is varied by solehnamah 
after passing of Act —Tenancy, ij newly created—Con- 
struction of document. 


An original kabulyat creating a tenancy executed 
prior to the passing of the Bengal Tenancy Act 
provided for interest at the rate of 63 per cent. per 
mensem on overdue instalments, but after the pass- 
ing of the Act there was a solehnamah between the 
landlord and the tenants by which a sum of Rs. 38 
was agreed to bo the rent after deducting the 
abwab Rs, A4-9-0 from the original rent of Rs. 42-9-0 
(including the abwab) fixed by the kabulyat, nnd a 
deduction was also made in the rent in respect of a 
portion of the land which was in the possession of 
the landlord. The solehnamah, so far as the question of 
interest was concerned, expressly stated that in case 
of default of payment of any instalment, the tenants 
shall pay interest at the rate stipulated in the kabu- 
lyat and that all othér stipulations made in the 
kabuly:t except those iu respect of abwab shallre- 
main in force: s 
` Held, that by the solehnamah there was only a vari- 
ation of some of the terms of the old kabulyat but 
that no new contract of tenancy was created; and 
that, therefore, the tenants remained liable to pay 
interest at the rate stipulated in the kabulyat. 

Held, also, that if the solehnamah had created any 
new contract of tenancy, the tenants would not have 
been Hable to pay interest at more than the rate 
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BENGAL TENANCY ACT—contd. ie BENGAL TENANCY ACT—concld.. l 
mentioned in section 67 ofthe Bengal Tenancy Act. S. 153— Conflicting claims to landlord’s right, i 
„©. ABDUL Hamip v ABDUL Mi 710 decision o[— Second appeal, maintainability of. - 
—— —— 8, 85 ~ 503 In a suit for rent, the plaintiff who had acquired 


the landlord's right by purchase at a sale in execution 

~ ———8..86—Surrender of portion of joint holding, ofa mortgage-decree, added as parties defendants, 
whether valid-—Swrrender when operating as transfer. — the successors of the previous landlord, who contested’ 
Surrender by one of the joint tenants of his the suit on the ground thatthe plaintiff had not 
interest in a holding may operate as.a valid transfer, obtained possession of the landlord’s right: : 

if notas a valid surrender, to the landlord of his Held, that a second appeal lay to the High Court 
interest subsisting at the date of the surrender, inasmuch as the plaintiff's title was assailed by the 

- ‘when the deed of surrender is stamped as a successors of the previous landlord and there were 


‘conveyance and is registered. conflicting claims to landlord's right which+were 
'. Quare. Whether surrender of a portion of joint decided by the Court below, C. PEARY MANDER v. 
holding by one of the tenants is valid. O. ABDUL ANanp RAM $ -695 
Karim MEAN v. MIAJAN MIANJI 232 


S. 153— Rent, suit for, for less than Rs. 50 
S. 87 — Non-transferable occupancy holding, | —Interest iù land having conflicting claims thereto 
abandonment of, by sale—Landlord’s right of re-entry decided — Appeal, maintainability of. 4 
—Abandonment, finding of— Second appeal. M 
A. finding of a lower Appellate Court on the 
question of abandonment, arrived at on evidence on 
. , the record, is unassailable in second appeal 
When an occupancy raiyat sells his non- trang- 
ferable holding and abahdons it, the lessee of the 
landlord, to wh8m the landlord's right of re.entry 
has been transferred, is entitled to “an ejectment 
^ . decree, even though the purchaser of the holding 
.executes a deed of release im favour, of -the 
.vaiyat and puts him in possession. C. KAILAS 








In a suit for rent for an amount less than Rs. 50 
on the allegation that the plaintiff held the land 
under 4 and Band that the defendant was his sub.- 
tenant, the defendant pleaded that he had the land 
under B and was not the plaintiff’s sub-tenant. The 
first Court dismissed the suit andan appeal against 
it to the District Judge was dismissed as incom. 
petent under section 193 of the Bergal Tenancy 
Act: 

Held, that the appeal lay to the District Judge 
inasmuch as the decree decided a question relating 








CNANDRA AICH v, ROMESH CHANDRA SEN 355 3 A : F 
ae . to some interest in land as between parties having 
S. 105 794 . conflicting claims thereto. ©. SATISH CHANDRA v. 
— S. 105—Incidents of holding, decision as to AMBRUDDIN KHADIM | : 284 
— Second appeal, maintainability of S. 170 (3) x 503 
A second appeal lies to the High Court from the . VET: 
decision of a Special Judge affirming the decision er a VILLAGE CHAUKIDARI ACT M 


of an Assistant Settlement Officer on the question É 
as to the incidents of the holding. C. AKBR An: BOMBAY COTTON TRADE ASSOCIATION RULES, 
KHAN v. ABBAS, ly ©. W. N. 1828 164 Rr. 15, 17 ' 948 


SS. 105, cu. 4,109A—Settling rent—Enhance- BOMBAY PREVENTION OF GAMBLING .ACT 
ment—Second appeal—Civil Procedure Code (Act Y . (ACT IV or 1887) S. 10—H#wamination of 





“of 1£08), s. 115— Limitation, erroneous decision on, accused person as witness, legality of—HEwvidence of 
- — Arhether ground for revision. such accused, admissibility of. 
' The expression settling rent in sub-section 4 of A Magistrate is not justified, under section 10 


‘section 105, Bengal Tenancy Act, includes enhance. of the Bombay Prevention of Gambling Act, to 
ment. j E ‘examine and therefore commits an irregularity, if he 
The decision of a Settlement Officer settling rent examines an accused person while he is still in the 
under sub-section 4 of section 105, Bengal Tenancy position of an accused person and has obtained no 
Act, which results in enhancement of the existing rent order of discharge or acquittal. 
is not subject to second appeal. . Statements made by accused personsunder suca 
A High Court cannot interfere under section 115- circumstances are not admissible in evidence. B. 
of the Civil Procedure Code, 1908, on the ground that ^ BABILAL BALWANT v. EMPEROR, 17 Bom. L. R. 1078, 


the question of limitation was wrongly decided by 17 CR. L. J. 2- 130 

a Gomt > BOMBAY REVENUE JURISDICTION ACT (X or’ 

Where.the Settlement Officer in a proceeding under 18:6 8.11 ( 616 
10,8. 


- section 1(5 of the Bengal Tenancy Act settled rent at 2 5 
Rs. 5-4-0 per bigha and on the tenants’ appeal, the BUDDHIST LAW — Adoption made shortly before death, 
Special Judge altered the rent to Rs. 8-8-0 per acre, _ whether valid. . : ` > 
though the cross-appeal of the landlord was withdrawn: ` Under the Buddhist Law an adoption made 

' Held, that the decree of the Special Judge altering shortly before the death of the adopter-is valid. 
the rent in favoer of the landlord was without U.B. Mi MAN v. MAUNG Gri, U. B. R. (1915), II, PE 


jurisdiction and was liable to be set aside in revision z 539 

under section 115 of the Civil Procedure Code, 1908 —— — Burmese—Joint undivided ancestral pro- 

C RAMPAT MOHATO v, RAM GOLAM SINGH 982 perty—Adverse . possession — Burden of proof — Tinit- 
— g. 109 A 982 tation Act (1X of 1908), Sch. T, Art. 144. 

rev meee 3 In asuit to which Article 144 of the First Schedule, 

o ———8, 113 749 ofthe Limitation Act applies itis for the plaintiff 


: whether a minor 
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BUDDHIST LAW—concld. 


in the first place to prove title and if the plaintiff suo- 
, seeds in proving title, the onus of proving adverse 
” possession for 12 years lies upon the defendant. 
There can be no adverse possession between 
co-heirs in joint possession. L. B. Ma NYEIN ME v. 
Ma May g 568 


, Burmese—Minor—Marriage—Marriagė, com- 
pensation for breach of contract of—Parents, promise 
of, to marry their children, if enforceable. 

Under , the Burmese Buddhist Law a male 

or not cannot be married 
without his consent or against his wil. If parents 
promise tomake or compel. their’ child to marry, the 
Court cannot enforce such promise or give compen- 
“sation for breach of it, because by so doing it would 

. infringe the essential principle that the -consent 
of parties toa marriage must be free. L.B. MAUNG 
Turin v. MA THET HNIN ^ -507 


ae ~ , Chinese—Marriage, forms of—Preswmption 

—Long co-habitation. 

Though there are usually six preliminary steps to a 
first class -mairiage in China, these forms are not 
indispensable and there is nothing to show that any 
particular ceremony is essential fora valid marriage 

under the Chinese Law. 

If the parties co-habit for several years as man and 
wife, the presumption that there was a valid marriage 
must prevail L.B. Ma SHEIN v. Kim SEIN, 17 Cr. 











"Li J. 1:2 848 

BURDEN OF PROOF Adverse possession—Joint 

: undivided ancestral property 568 
Bona fide purchaser, without notice 41. 

————— Custom 2 » 526 

Custom excluding females 975 

- - Debt—Suit against the heirs of original 

debtór— Consideration, full, passing of “454 


<- =~ Hindu Law —Joint family—Property acquired 
by one member—No nucleus of joint property— Pre- 
sumption—Separate property 12 


Joint- family—Separation-—Allowance out 
-of joint funds pus by.sons to mother, effect 
.of '291 
Manager in possession as kanomdar owning 
equity of redemption—Discharg ge NA 459 


"Money due on bond, -suit for—Bond lost— 
Payment pleaded : s 349 











Possession within limitation —&Suit for posses- 
` sion —Zemindaz's title in and possession over jungles, 
groves or tanks in village or scattered trees in abadi 

— Presumption as to zemindar's title and possession 

—Under-proprietary title, plea as to — Adverse posses- 

sion. 

Where the plaintiff, the zemindar of a village, sued 
the defendant for possession and declaration in res- 
pect „of certain plots of land, consisting of jungles, 
groves or tanks, situated in the village, and also in 
respect ‘of some scattered trees planted inthe abadi 
of the village and the defendant pleaded under-pro- 
prietary title in respect of the plots and ownership 
over the trees by adverse possession, and evidence ~ 


: GENERAL INDEX. 
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BURDEN OF PROOF—coneld. 


Held, that the plaintiff could not be called to 
establish his possession within limitation, but that 
the burden of proving under-proprietary title and 
ownership lay on the defendant, inasmuch as the 
plaintiff being the 'zemindar of the village the pre- 
sumption of title was naturally in his favour, and 
as having regard to the nature of the property in 


- suit there was a further presumption that the plaint- 


iff had had possession, because of the presumption 
that possession follows the titlé. 

Where the plaintiff zeminvar sued to recover pos- 
session of certain plots on the allegation that tho 
defendant had encroached on them by including 
them in his holding, and it was found that tho 
defendant was an occupancy tenant of these 
plots: 

Held, that the plointift was not entitled to a decree 
_ for possession nor could he get a declaration of his 
proprietary title wibh respeot to the plots as there 
was no cause of action for any declaratory suit. 
O. RAM SARAN v. PRITHIPAL SINGH, è O. L. J. ipa 


N 
Pro-note—Consideration 40 








—Stolen property found in *accused's posses- 
sion—Reasonable explanation of getting it—Pro- 
secutor, duty of 660 


Suit for compensation 551 





Under-proprietary rights, plea as to—Declara- 
tory ‘suit—Adverse possession, commencement of— 
. Ejectment refused by Revenue Courts, effect of. 


The plaintiff who was a talukdar of certain villages 
sued for declaration that the defendants had no pro- 
prietary or under-proprietary rights in certain plots 
of land situate in those villages, and the defence was 
that they were under-proprietors of those plots: 

Held, that the burden lay onthe defendants to provo 
that they were under-proprietors, 

Where in ejectment proceedings before a Revenuc 
Court the persons sought to be ejected by the land- 
lord set up under-proprietary rights, and the Re- 
venue Court refuses to eject them on the ground 
that they are under-proprietors or that they have 
rights superior to those of an ordinary tenant, they 
may subsequently claim under-proprietary rights by 
adverse possession commencing from the date of 
such Revenue Court decision. O. MUHAMMAD MUM- 
TAZ ALI KHAN v. HARPAL BINGH, 20. L J.556 376 


Unregistered contract of sale—Subsequent . 
` registered sale-deed—Priority 953 


Widow—Life-interest—Special custom 522 
BURMA LAND AND REVENUE ACT (II or 1876) 





630 

BURMA LAWS ACT (XIII or 18981, S. 13 488 
CALOUTTA HIGH COURT RULES AND CIRCU- 
LARS OF 1910, R. 45 (e) 395 


CATTLE TRESPASS ACT (I or 1871), SS. 10, 24— 
Occupier, whether entitled to seéze catile trespassing 
on his land—Claim by owners of cattle to ownership 
of land, effect of. 


A person who is in exclusive possession of a plot 


was produced to show that some other treesinthe - of land isan occupier thereof within the purview 


abadi were the property of tenants; 


of section 10 of the Cattle Trespass Act and as 
e 
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guch is entitled to seize or cause to be seized, ‘any 
cattle trespassing on the land in his possession. 

The fact that the owners of the cattle claim to 
be owners of tho land as well does not affect his 
right, and if they resist the removal of the cattle 
they make themselves liable to a conviction under 
‘section 24 of the Act. P. EMPEROR v. SAUDAGAR, 3 
P. R. 1916 Cr; i7 OR. L. J. 68 655 


S. 24 655 


CAUSE OF ACTION See Mapras Lanns Es- 
CROACHMENT Act, S. 5. 5 

Hundi executed for balance of account due in 

respect of transactions effected elsewhere—Transac- 


.Hons no. part of cause of astion—Jurisdiction—Letters . 


Patent (Bom.), cl. 329— Leave, when given and when 

refused. 2 

A hundi was executed at Bassam. The consider- 
ation for ib was the balance of account due in 
respecb of transactions effected in Bombay.. Tho 
hundi was not made payable at Bombay. In a suit 
on thé hundi: NM 

Held, that the Courts aj Bombay had no jurisdic- 
tion and that dt was not necessary to prove the 
transactions ont of which the claim arose as the 
claim on .those transactions was satisfied by the 
passing of the hundi, and thus the transactions did 
not form a part of the cause of action in the case, 

. Under clause 12 of the Letters Patent, in suits on 
hundis, leave will be given when the money is payable 
in Bombay and when it is not payable in Bombay, 
leave will be refused. B. Sew +RAM GOKALDAS v 
"BAgaNGDAT Harpwar, 18 Box. L. R. 57 918 
Mortgage i ` 95 


CENTRAL PROVINCES TENANCY ACT (XI oF 
1898), S. 41 (2)—“Gire’ notice, meaning of—Period 
of one month, starting point of. . 

Under section 41 of the Central Provinces Tenancy 
Act, the period of one month within which a landlord 
is bound to intimate to the tenant his desire to 
purchase the absolute occupancy right, begins to 
run from the daté of receipt of notice, and not from 
the date when such notice was posted to his address. 
The word ‘give’ in that'section is equivalent to ‘serve.’ 
N. Dina v. PanasnaM, 12 N. L R. 42 991 


CHARGE. See DECREE : MORTGAGE; "TRANSFER OF 
‘Property Act, s. 100. 

TO Jury. See Jury TRIAT. 

CHARTER ACT (24 & 25 Vic., C. 104), S. 15 . 

CHETTY FIRM. Sec PRINCIPAL AND AGENT. 


CHOTA NAGPUR ENCUMBERED ESTATES ACT 
(VI oF 870), SS 3, 12A—“Heir”’, meaning of—Con- 
tract Act (IX of 1872), ss. 2 (d), 68— Necessity— 
Money required for sradh of mother—Consileration, 
promise to defer bringing suit on void contract if. 
The provision in section 3 of the Chota Nagpur 

Encumbered Estates Act of 1876 contemplates the 

existence of an heir of the holder of „a property 

under management under that Act, during his life- 
time; and a contract made by such an heir of the 
holder during his life-time which may involve 
them or either of them in pecuniary liability is void. 








567 


A promise to defer bringing s suit upon acontract . 


which is void, does not amount'to a consideration, 
m . 


INDIAN CASES. 


[1916 


CHOTA NAGPUR ENCUMBERED ESTATES.ACT 
—conold, 2 3 


During the life-time of his father money borrowed 
by a person incapable of entering into a contract, to 
pay for tho sradh of his mother, is not a necessary 
within the meaning “of section 68 of, the Contract 
Act. C. GOPINATH BHAGAT t. LAKSHINARAIN SINGU 

7 : ` 937 
B. 12A 937 


CHAUKIDARI CHAKRAN LANDS, resumption of 





—Bengal Village Chaukidari Act (VI of 1870 B. C.),^ ` 


—Chaukidari Conmissioner’s report, final and con- 
clusive against whom —XNotice of proceedings, persons 
entitled to. 


The question whether certain resumed chakran’ 


lands are the chaukidari chakran lands of one mauta 
or of another isa question of parcel or no parcel and 
as such: is purely a question of fact, 

A person who is not impleaded in the enquiry of 
the Commissioner under Act VI of 1870, B. C., is not 
entitled te any notice and under section 61 of the 
Act, the report of the Commissioner is final and 
conclusive aguinst such person without notice; al. 
though the absenco of -such notice would render 
the proceedings of the Commissioner of no effect 
against a person entitled to such notice. C. Sarat 
CHANDRA Roy v. SECRETARY or STATE 545 


CHRISTIAN MARRIAGE ACT (XV or 1872), S. 4 


897 
CIRCUMSTANTIAL EVIDENCE. See Evinencer 
Act, s, l14. . 


CIVIL PROCEDURE CODE (ACT XIV or 1882), 
5. 244 769 


S. 244—Objections—Ewecution —Docree—Suwit, 


maintainability of—Transfer of Property Act (IV of - 


~ 1882), ss, 88, 89-—~ortgage. 


One B sued and obtained a decree against one P 
for the enforcement of his mortgage under sections 
88 and 89 of the Transfer of Property Act. A, the 
adopted son of F, raised certain objections against 
the execution of the said decree of B under section 
241 of tho Civil Procedure Code of 1882, some of which 
were disallowed. A then brought a suit raising the 
same objections as in the execution proceedings 
making two other persons parties also: 

Held, that the suit was barred. by section 244 
of the Civil Procedure Code, 1852, ns the questions 


` raised in the suit could have been and were raised 


in the execution proceeding. P. C. AMIR CHAND v, 
HARIHAR PRASHAD SINGH, 30 M.L.J. 2-8; 3 L. W. 





- 257 354 
——— S. 276 I 276. 
S. 310A 783 





- S. 81 7— Civil Procedure Code (Act F of 1908), 
s. 66—" Certified purchaser,” meaning of —Sutt against 
auction-purchaser, maintainability of — Recognition of 
title of real purchaser, how made effective. 


- A Court auction-purchaser must be treated as tho * 


real purchaser for all purpóses, and the term "certified 
purchaser" in section 917 cf the old Code of Civil 
Procedure means and includes also persons claiming 
under such certified purchaser. . 

Per Coutts Trotter, J.—A. recognition by a bena- 
midar of the titlo of tho real purchaser, in. order to 


ta 


Vol XXXI] .  - 
CIVIL PROCEDURE CODE—(1882)—coneld. 


"take the case out of the disability created by section 
66 of the present. Code of Civil Procedure, is 
- effective only when it takes the form of executing 


a .sale-deed or gift-deed or any other act recognised , 


by law as capable 

. and -not otherwise. 
Per Srinivasa Aiyangar,J.— Section 66 of the new 
Codeis, in this respect, merely declaratory of the 
. true meaning of section 317 of the old Code and 
hot on amendment of it. M. CHIDAMBARAN CHETTIAR 
v. SUBRAMANIA AIYAR, 3 L. W. 86; (1916) M.'W. N. 
220 $ : 434 


——__§. 317— Ciril Procedure Code (Act. V of 1908), 
s. 66 — Suit against private transferee of certified pur- 
P gd for confirmation of possession, maintainability 
of. . - ! 
"Section 317 of the Civil Procedure Code, 1882, 
cannot be a bar to the maintainability of a suit 
for confirmation of possession of an _immoveable 
proyerty against a private transferee of the certified 
purchaser on the allegation that the certified pur- 
chaser as benamidar of the plaintiff purchased that 
property of the plaintiff in execution of & decree 
against him.* : 


of transferring the ownership 


` Section 66 of the new- Code of Civil Procedure is 


more comprehensive than section 317 of the Civil 
‘Procedure Code of 1882. O. JOHAN BUKSH v. MOHAM- 
«MAD TASLIM ; 963 


S. 494— Notice—Defective-—S wit against Secre- 
tary of State, maintainability of. 

A notice under section 424 of the Civil Procedure 
Code, 18-2, is not a proper notice if the case set up 
in the plaint ‘ig altogether different from the case 
stated in the notice and, therefore, a suit instituted 
upon such a notice cannot bs maintained. C. ABDUL 
WAHAB v, SECRETARY OF STATE 23 


-CIVIL PROCEDURE CODE (ACT V or 1908), 
§8.-2, 47—Arrest in execution, order deciding legality 
of —Appeal—Application to set aside ex parto decree 
—Order giving time for payment, awhether operates as 
stay of execution. . 
. An order deciding the legality of an arrest made 
in execution of a decree falls under sections 47 and 2 
of the Code of Civil Procedure and is appealable. 

An order giving time to pay the decretal amount, 
passed on an application to set aside an ew parte 
decree, does not by itself operate as a stay 
of execution of the ex parte decree itself. M. Sunba- 
RAMA AYYAR V. ARUNACHELLAM ÜHETTIAR, 8 L. us Si 

S. 2 (11) —Legal representative --Hindu Law 

— Hindu woman, suit by—Death of plaintiff pending 

suit—Right lo continue litigation. 





5 





A Hindu woman iu possession of an estate as 
such represents the estate and & suit brought by her 
io.recover possession of the estate can be continued 
on her death, pending ihe suitby a person entitled 
to succeed to the estate after her. 

Where, therefore, an unmarried daughter sued to 
.- recover her father's property making her married 
sisters pro forma defendants and died pending the 

sult: te 

Held, that the marricd .sisters could continue 
the litigation as plaintiffs in the cause. A. Ja DUBANSI 

Kver v. MAupat Sixes, 14 A, L.J. 8 104 
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CIVIL PROCEDURE CODE (1908) — contd. 
S. 11 121 


= S.11—Muhammadan widow in possession of 
deceased husband's estate —Dower-debt, less than ac- 
tually due, claimed in Court— Claim decreed- Decree 
satisfied, from portion of property- Possession, suit for, 
by deceased's heirs — Widow's right to retain property 

- for balance of dower- debt, if sustainable. 


The widow of a deceased’ Muhammadan having 

- taken possession of his estate brought a suit to 
recover the unpaid portion of her dower-debt, 
confining her claim to a sum less than what was 
actuall due to her. Her claim, as confined, was 
decreed in full, and the whole of the decretal 
amount was realised by sale of certain portions of 
the estate, but she retained possession of its 
yemaining portions, Subsequently she resisted a 
claim for possession brought by one of the heirs of 
the deceased, on the ground that she was in posses- 
sion of the estate with a chnrge on iv for tho 
portion of her Gower-debt hat was actually due to 
her: . 
Held,thatin view of the decree obtained by tho 
‘Widow it was no longer open to her to say that any 
portion « f her dower-debt was still unpaid, inasmuch 
as any right which she had under the marriage 
contract for dower had pass d out of tho stage of 
contract and had become a debt of record, and that 
such debt having heen satisfied she had no longer any 
right to retain the deceased's e- tate. O. INAYAT ALI 
v. JAITUN BIBI, 2 O. L. J. 579; 18 O. C. 263 362 


S. 1J—Res judicata— Matter directly and 
substantially in issue, determination of— Incidental 
finding, effect of. 





‘The question what was “the matter directly and sub- 
stantially in. issue" in s previous suit depends on 
whether the partiestothe suitand the Court have dealt 
with the matter as if there wasa relief claimed in res- 
pect of that matter also, that is to say, though the 
inatter was in the first instance brought in issuo 
as ancillary or incidental to the matter iu respect of 
which retief was claimed, it was dealt with and decided 
as if it formed a direct and principal issue in the suit. 

An incidental finding as to the- bounvary of a plot 
of land not ona question directly and substantially 
in issue ina previous suit, is not res judicata as 
regards the question cf title to that strip ina sub- 
gequent suit between the same parties. C. Munan- 
Map ABDUL QADIR v. JNAN CHANDRA PAL 738 


S. 11—Res judicata—Suwit between vend wand 
a previous purchaser, when operates as res judicata 
between two purchasers. 


Asold acertain property first to Candthen to J, 
A thereafter sued C for cancellation of the sale as 
void for want of consideration, It was found that 
the sale was good. E then sued- and- C for possession: 

Held, that the suit was not barred by res judicata, 
inasmuch as at the time of the previous suit A had 
no longer any interest in the land and could not, 
therefore, bind E by litigation determining the title 
of the land. 

In order that a previous decision against a trans. 
feror be ves judicata as again:t the transferee, the 
transferee’s title must have arisen subsequent to the 
commencement of the previous suit, L.1$ MAU v, 
Me. Lu GALE 616 
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SS. 11, 47—Suit for possession on basis of 
decree, maintainability of— Decree barred by limita. 
tion. ! 
Where g.person has obtained a decree for posses- 

sion and has not, executed it within limitation, he 
can maintain a fresh suit for possession basing it 
upon the judgment obtained in his favour, and his 
suit is not harred by séctions 11 and 47 of the Code of 
„Civil Procedure, 1908. A. LAKHRANI KUAR v, DHAN- 
“Rag SINGH, 14 A. L. J. 102 634 


S. 11--Suit for recovery of mortgage-money— 
Decree allowing defendant-mortgagor to obtain posses- 
sion on payment not executed—Subsequent suit by 
mortgagor for redemption —Res judicata. 

In a suit brought by a mortgagee against 
his mortgagor's sons for recovery of the mortgage 
amount, the decree passed in favour of the mortgagee 
provided that the defendants were entitled to obtain 
possession of the land in execution through Court 
after satisfying the decree. The decree was not 
executed by the other party and 40 years afterwards 
the mortgagor's fons sued to redeem the same mort- 
gage: ` 
Held, that as in the former suit an executable 

decree was passed in favour of the plaintiffs, granting 
them substantially the same reliefs as they now 

claimed, they were barred by the rule of res judicata 
from maintaining ihe suit. 
NARAYAN OHARIAR, 18 M. L. T. 596; 30 M. L. J. 13. 30 


SS. 13 (A), 44— Application for execution of a 
foreign decree, when allowed— Competency of foreign 
Court's jurisdiction, how determined -—Voluntary sub- 
mission, effect of. - 

An application under section 44 of the Civil 
Procedure- Code for the execution of a decree of a 
foreign Court may be resisted on any of the grounds 
mentioned in section 18 of the Code. 

Whether a foreign Court is or is not a Court of 
competent jurisdiction within the meaning of section 
18 (a) has to be determined in accordance with tho 
principles of international law, and not in accordance 
with the law of the country in which the foreign 
Court is situated. 

Where a.defendant submits himself to the juris. 
diction of a forcign Court and takes the chance of a 
judgment in his favour, there is a duty cast on him 
to obey that judgment if it goes against him; but 
where his appearance is not voluntary but brought 
about under duress, the case is treated as though 
he had nct appeared. 

-W here, therefore, a defendant appeared in a foreign 
Court under protest because “he did not want to be 
arrested when he went there on business" and a decree 
having been passed against him, tho decree-holder 
applied in British India under section 44 of the Civil 
Procedure Code for execution thereof: 

Held, that the mete intention of avoiding an 
inconvenience that might happen in the future 

- did not make the defendant’s appearance involuntary 

and the decree was binding upon him. M. Rama 
AIYAR v. KRISHNA PATTER, 8 L. W. 90; 19 M. L. T. 68; 
80 M. L. J. 148; (1916) M. W. N. 88 597 


B. 15- Jurisdiction, what determines— Estoppel 
against pleading want of jurisdiction . 
It is the&alue put by a plaintiff that prima facie 
determines jurisdiction. 











INDIAN CASES. — 


‘entitled to a maintenance 


M. RANGA AIYANGAR v. 


[1916 
CIVIL PROCEDURE CODE~-(1908)—conta. 


A defendant who opposes a plaintiff's claim ina 
lower Court on the greund of jurisdiction is precluded 
from objecting to the jurisdiction of a higher Court 
to which the same plaint is presented as urged 
by him. 8. KurATOMAL LALCHAND v, FATEH MUHAM- 
MAD, 9 S. L. R. 165 629 


S. 16 (d)—Maintenance suit —Prayer for 
charge on land—Jurisdiction. : 
Ina suit for declaration that the plaintiff was 
allowance against* the 
defendant who was residing in a Native State, it was 
prayed that the liability to pay the sum claimed 
should be made a charge on the defendant’s land in 
British territory: ^ - 
Held, that the suit fell within the purview of 
section 16 (d) of the Code of Civil Procedure, and . 
hence the Court within the local limits of which 
the land was situate had jurisdiction to try the suit. 
B. SITABAI RAGHUNATH wv, LAXMIBAI VYANKATESH, 
18 Bom. L. R. 67 985 


— ——— 8. 24—Application for transfer— Plaintiff, 
right of, to choose his own Court Jurisdiction— i 
Principle— Applicant, right of, to be heagd first. 


A plaintiff has the right to choose his own Court 
for his own suit and in cases of disputes about pro. 
perty the Court where the property is situated is 
prima facie the better Court. 

In determining whether a suit should be trans- 
ferred from one jurisdiction to another the rule 
of equity, justice and good conscience should be 
followed: and an applicant for transfer must be 
insisted upon making out a.sirong case of the 
"balance of convenience.” ` ] 

Wheré on an application for transfer of a suit no 
order other than a notice to the respondent entitling 
them to appear and tobe hesrd has been made, the bur- 
den is on the applicant to show sufficient ground why 
the Court should grant the application ard, therefore, 
he has the right to begin. A. Musammat SUBBA v. 


-— 








- MAGBOOL Hussain, 14 A. L. J. 242 613 
S. 44 597 
- 5. 47 634, 731, 757 





—— $8.47, c5. 8, O. XXI, R. 16— Decree, purchase 
of, question of- Decision—Appeal—Separate raras, 
in s. 47, effect of. 

The question as to the genuineness of the pur- 
chase of a decree, arising between the purchaser 
who applied for execution on the substitution of his 
name as decree-holder and a judgment.creditor of 
ihe decree-holder: who, having attached the decree, 
opposes the application, comes within the purview 
of section 47, clause (3), Civil Procedure Code, and 
as such its decision is appealable as a decree, even 
though the judgment-debtor does not tako any part 
in the dispute. . 

The fact that an application was made under Order 
XXI, rule 16, of the Civi] Procedure Code does not ^ 
prevent section 47 of the Code, from being applied . 
for the decision of a question falling within its scope 


Semble.— The object of separately numbering the 
sub-sectionsofsection 47, Civil Procedure Code, is 
to make the several sub-sections independent of 
each other. C. MOHINI MOHAN ~v. SURENDRA 
CHANDRA Dey, 20 C. W. N. 679 524.. 


Vol; xxxi] 
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— — 8. 47, O. XXI, Rr. 100, 103, scope of —Exécu- 
tion pr oceedings— Delivery in exegution of decree, ques--- 
- tion as to—Defendant against whom no relief granted, 
if aparty—Civil Procedure Code (Act KIY of 1882),. 

s. 944 
A.question arising between a decree-holder aud 
a defendant againsb whom no relief was granted 
relating tothe propriety of a delivery in execution, 
~is a question arising under section 47 of the Civil 
Procedure Code, 1408, and an order deciding such 


questicn is appealable. M. Sivasampa  IYER 4, 
Kuppan SAMBAN, 29 M. L. J. 629 769 


ngan S. 63 (1)—Property under attachment in exe 
- cution of decrees of two Courts—Sale by Court of lower 
jurisdiction, whether valid—Bona fide purchaser with- 
out notice, rights of—Burden of proof—Notice—Test, 
Where property is under attachment in execution 
ofthe decrees of two separate Courts, a sale by the 
Court of lower jurisdiction is irregular but not in- 
valid, and a purchaser, will take an indefeasible ora 


defeasible title according to whether he does or does, 


not know of the irregularity. 

The burden of proof is upon such purchaser to show 
that he made the purchase bona fide and without 
notice of the pre-existing attachment, 

ln order to determine whether a purchaser had 
notice or not the test to be applied is, whether he 
acted ir. good faith without being aware, whether by 
direct and formal notice or otkerwise, that his title 

. was liable to be questioned by reason of the superior 
Court's attachment. „M. SUBBIAH AIYAR v. MUTHUKU. 
MARSWAMIA PILLI: ' 41 





perty also under attachment in execution of superior 
- Court's decree—Purchaser not in fault—8ale, whether 
can be impeached—Irregularities, how corrected. 


A. sale held in contravention- of the first clause - 
of section 63, Civil Procedure Code, is not null and . 


void but merely irregular. 

The mere fact that the Court ordering the sale had 
notice of an attachment by a superior Court does not 
oust the jurisdiction of the former Court and the 

. sale carinot be treated as a nullity. 
The title of a purchaser at-a judicial sale not 
‘himself in fault cannot be impaired at law nor. 
inequity by showing any mere error or irregularity | 
in the proceedings, Hrrors and irregularities must be 
“corrected by a direct proceeding. Tf notro corrected, 
they cannot be made available by way of collateral 
attack on the purchaser's title. 

There cannot be a collateral inpenokment of a 
judicial sale and a direct impeachment is possible 
only to the parties to the proceedings or persons: 
interested therein in the manner prescribed by the 
Code. Persons not parties to such proceedings 
cannot impeach a judicial sale on the ground that 
it was held in contravention of section 63 of the 

Code of Civil Procedure, 


A sale of certain immoveable properties was 
held under the orders of the Munsif’s Court ' 
of Calicut in execution of a decree of that. 
Court, while the properties were also under attach- 
ment in execution ofa decree of the “Subordinate 
Judge's Court at Calicut. The. decree-holder of the 
latter Court applied to the Münsif to set aside the 
sale under Order, XXI, rule 90: 


x 
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8. 68, O. XXI, R.90—Sale-in execution—Pro- , 


' its creation. 
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Hetd, that he was uot entitled to have the sale 
set aside merely onthe ground that it was in 
contravention of section 63, Civil Procedure Code. 
M. Narayanan NANBUDRI t. "TAWKER J. MEGAJI Suir 

927 
S. 64, O. XXI, R. 54— Attachment, effect of, 
from which date- Civil Procedure Code (Act XIV 
of 1882), s. 276. 
An order of attachment of property under the 





-Civil Procedure Code takes effect only from the date 


of its actual promulgation, and not from the date of 


the Court’s order. C. SiwxRick Lan BHAKAT v. 
RADHARAMAN KALIDAHA 276 
—— — &. 66 : 365, 434, 963 


S. 78, O. XXXVIII, R. 10 —Sale of mortgaged 
property—Subsequent attachment of sale-proceeds by 
puisne mortgagee, effect of—Attachment before judg- 
ment by simple creditor—No ‘application for ewecu- 
tion prior to realisation—Simple creditor, whether 
entitled to rateable distr ibution. 

A puisne mortgagee does not lose his rights under 





the mortgage simply by attaching the * sale- proceeds 


in Court after the sale of the mortgaged property ab 
the instance of a prior mortgagee. 

An attachment before judgment cannot by itself 
give a simple creditor priority overa mortgagee, nor 
can the former come in for a rateable distribution 
under section 73 of the Code of Civil Procedure, when - 
not only is there no application by him for execution 
of the decree but the money is realized before attach- 
ment. M. PnRABHALA NARASIMHASOMAYAJULU GARU 
v. MuTTURY SOMAPPA 944 


—— —— §.'80, notice under—Pluint, variance in, effect 
of— Bengal Lund Revenue Sales Act XI of 1859)— 
Sale —Nosbad taluk, pur chaser of—Amendment of 
plaint, objection to, waiver of —Bengal Land Revenue 
Sales Act VV II of 1868,B. C.), s. 12. 

Where in a suit against the Secretary of State 
for declaration of title to, and recovery of posses- 
sion of, certain lands alleged to have formed a 
noabad taluk, the plaintiff in his notice under 
section 80, Civil Procedure Code, mentioned two 
Maghi Survey Dags as constituting the taluk but 
in describing the lands in the plaint, mentioned only 
Bix cadastral survey plots and omitted to mention 
some other plots, which omission was supplied by 
amendment of the plaint at a late stage of the suit: 

Held, that inasmuch as the Maghi Survey plots 
mentioned in the notice comprised all the plots 
mentioned in the plaint, the variance between the 
notice and tte plaint was not such as to lead to 
the dismissal of the suit. 

Where the defendants, in their additional written 
statement filed after the amendment of the plaint, 
do not raise any objection to the amendment, they 
must be taken to have waived their objection on 


“the point. 


A purchaser of a noabad taluk (which is found 
to be a non-permanent tenure) at a sale held under 
the provisions cf Act XI of 1859, acquires it in the 
state in which it was at the time of the last . 


. Settlement, as provided by section 12 of Act VII of 


1868, B. C.; and not in the state in which it was at 
O. Ganes Das Sin v. SECREQARY OF 


Brats, 20 C. W. N. 636 752 


1024 


CIVIL PROCEDURE coDH— -(1908)—contd. 


x. 92 ~ 5 211 


— = - 8. 92—District Judge, whether -gadi—Snb- 
ordinate Judge, powers of—Afutwalli appointed un- 

- der s. 92 Suit to be declared muéwalli in Subordi- 
) nate Judge's Court, maintainability’ of 21 


- S 92, O. I, R. 3—Mutwalli, suit for 
of— Alienee, if proper-pavty—Procedure.  - ; 
Iwa suit under section 92, Civil Procedure Code, 

for the removal ofa mutwalli on the ground that 
he.has committed a breach of trust by alienating a 
. part of the trust property, the alienee may be made 
a party, and if the Court decides against him, he may bo 
declared in that suit to be a trustee of the trust 
property and directed to convey the property. 
Obiter.—But against such an alienee no relief by 
way of a decree in ejectment can be given. OC. ALI 
Harriz v. ABDUR RAHMAN, 42 C. 1185 801 








removal 


S. 95, scope of —" Expense or injury.caused to 
the defendant,” meaning oj—Court, power of, to award 
` . general damages. . 


Section 95 of the Code of Civil Procedure does 
not prescribe any particular procedure by which a 
^ defendant wrongfully arrested should claim com- 
-pensation; it is enough if the Court becomes seized 
of the matter in some form or other. 


. The words “expense or injury caused to the de- 
fendant?” in- section 95 of the Còde of Civil Pro- 
cedare are not-confined only to some tangible injury 
that can be measured directly in money bat include 
- also general damages for injury to reputation or the 


humiliation caused of necessity by the arrest. M., 


. SuBRAYA DAVEY v. VENEATARAMA Atyar, 3 L. W.30; 
nd (1916) M. W. N. 76 592 


S. 102, scope of—Sale in execution . of Small 
Cause Court décree—Suit to set aside sale dismissed 
by ordinary Court—Second appeal, whether lies. 


' Section 102 of tho Code of Civil Procedure is wide 

enough in its terms to cover tho case of suits of 

^ ‘the nature cgnizable by Courts of Small Causes, 

- whether they are iried by the Court of Small 

* Causes or Courts in their ordinary original juris. 

diction. No second appeal, therefore, lies against an 

order passed by a Court of ordinary jurisdiotion 

^ , refusing to set aside a sale in execution of a decreo 

of a Court of Small Causes. M. SAMI Rao ABBA v. 

UVYRAVAN ÜHETTIAR : 712 

— S. 102— Suit, nature of, détermination of —Pro- 

vincial Small Cause Courts Act (IX of 1887), Sch. IT, 

Art. 18, scope of Suit for dues against tjespasser— 
Appeal, second, maintainability of. 


For the purposes of section 102 of the Code of Civil 
< Procedure, the nature of the suit must be determined 
from the claim as laid, without regard to the nature 

\ of the defence. - 


Article 18 of the Second Schedule to the Provincial 
Small Cause Courts Act relates primarily to dues 
claimed from the person liable to pay them as such 

. and not to dues improperly collected by him. 


Certain kotwars of a village -sued to -recover 
Rs 36-14-83 from fellow Mahars of that village on the 
ground éhat the sum claimed was made up of certain 
itoms of different kinds. which by custom were the 


2 
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kotwars' exclusive perquisites and had been wrong- 
fully taken by the défendants: - . 


Held, that the suit was not one to enforco pay- 
ment of a due from a trespasser but was akin to ono 
for damages against a trespasser and that, therefore, ~ 
& second appeal ` in the suit was barred "py -section 3 
102 of the Civil Procedure Code, 1908. N. DHANYA 
v. Tanya, 12 N. L. R. 47 998 ^ 


—— — $8,107, O. XLI--Remand-—áppellate Court, 
power of — Par. ty, addition of—Amendment of plaint 
—Ejectment, suit for—Landlord and tehant—Trans- 
feree of tenant's rights, if necessary purty. | ~ œ 


. Ina suit for ejectment by a landlord against the 
tenants the transferee of the tenancy right from 
the tenants, who was rightly or wrongly admitted 
to their possession as tenants and under whom the 
tenants are holding as. sub-tenants, is a necessary 
party. 

Thero are possible cases of remand which are 
not included in Order XLI, Civil Procedure Code. 


When an amendment of plaint is granted in 
appeal and when parties are added,ethe Appellate. 
Court has the power of romanding the whole case 
without keeping it on its own file. 


The general provision for remand in section 107, 
Civil Procedure Code, is not governed or limited by 
Order XLT alone but -is subject to.such conditions 
aud limitations as may be pregcribed in the rules 
and Orders. C. Muan Uzm Aus SAnDAX c. SAVAI N 


^ 


BEHARA, 20 CO. W. N. 647. 791 
———— $8. 109— Final order, meaning of—Order of 4 
remand—Pricy Council appeal. "PEN 


A contract was challenged on various. grounds, 


‘ono of them being that it should have béen under 


a,particular seal. The High Court held that it did 
not require to-be under tho seal and remanded tho 
case for decision upon the merits: 


Held, that the decision of the High Court was 
not a ‘final order’ within the meaning of section 109 
of the Civil Procedure Codo, 1908. - A. NURI MIAN «. 
GaNGES SucAR Works, LTD.; 14 A, L. J. 50 360 


a BINA l as ^u 161 
SB. 114, 117—Letters Patent (Mad.), s. 15— 


"Appeal —Judgments— Review, maintainability of— 
High Court, jur sdiotion of. ' 





The High Court has jurisdiction to entertain a 
review in appeals preferred under ‘section 15 of the 
Madras Letters Patent. 


As empowered under section 44 of the “Letters . 
Patent the Governor-General in Council has, by 
section 117 of the Civil Procedure Code, 1908, 6 
incorporated into the Letters “Patent the provisions 


. relating to review. 


Section 114 of the Civil Procedure Code, 1908, 
applies to judgments in appeal under section 15 
of the Letters Patent. M.. ATYAM VENKATASUBBARA- $ 
YUDU v. VELUGOTI GOVINDA KRISHNA, 3 L, W. 172; 19 í 
M. L. T 126; (1916) M. W. N. 185 873 


ucc 15 330, 527, 567, 674 - 


` 
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S. 116, O. XLI, R. 10, cr. Appel reject- 
ed—Appeal to High Court, whether lies from an 
order refusing to set aside an order rejecting appeal— 

Revision, whether lies from refusal to review. 

No appeal lies from an order refusing to set aside 
an order rejecting an appeal under Order XLI, rule 
10, clause 2, Civil Procedure Code, 1908. 

A High Court ought not to interfere in revision 
with the order of a lower Appellate Court determin- 
ing that ia its view there was no good ground for a 
review of its order rejecting an appeal under Order 
XLI, rule 10, clause (2), Civil Procedure Code, 1908. 

Semble.—An application for restoration of an appeal 
rejected under Order XLI, rule 10, clause (2), Civil 
Procedure Code, 1908, may be treated as an applica- 
tion for review of the order rejecting the appeal. 
C. MEJAJENNESSA BIBI v. SHEIK DIDARY 86 


SS. 115, 114, 121, O. XLVII, R. (1), Sex. LT, 
paras, 15, 16—Arbitration—Agreement—Guardian 
ad Htem—Signatuie on application for reference, 
absence of, effect of —Arbditration—Umpire ~Award, 


A minor represented by a guardian ad litem wasa 
party to a suit. The guardian ad litem entered into an 
agreement signed by all the parties to the suit includ- 
ing himself to refer the matters in dispute to two 
arbitrators and in case of difference between them 
to an umpire. The parties made an application for 
reference which was not signed by the guardian 
although he was present in Court. The Court made 
an order of reference to two arbitrators whose 
award being challenged an umpire was appointed. 
An application against the umpiro's award was 
unsuccessfully made under para. 15, Schedule II 
of the Civil Procedure Code, 1908. On review of 
this order the arbitration proceedings were set 
aside on the grounds that the application for arbitra- 
tion was not signed by the guardian ad litem and 
that the umpire had opened the case de novo and had 
not taken the evidence called for: 

Held, that the application for order of reference 
did not require signature as of necessity and that 
no injustice was caused to the minor whose guardian 
was present in Court at the time the application was 
presented. 

Held, further, that an award under arbitration 
proceedings could be set aside only on the grounds 
provided in Schedule II of the Civil Procedure Code 
of 1908. P. O. UMED SINGH v. SOBHAG Mat DHADHA, 
20 0. W. N. 187; 30 M. L J. 67; 14 A. L. J. 97; 3 L. 
W. 145; 19 M. L. T. 108; 23 C. L J. 180; (1916) M. W. 
N. 67; 18 Box. L. R. 808 161 


< S, 11§—Limitation, erroneous decision on, 
whether ground for revision 82 


S. 115—Limitation, point of —Judgment of 
Fa i Court not dealing with it— Material irregu- 
laity. 

The mere fact that a judgment of an Appellate 
Court does not deal with a point of limitation arising 
inacase, does not amount toa material irregularity 
in the disposal of the case so as to merit interference 
by a High Court in revision. M. DURBAISAMI UDAYAN 
v. Kapirsa RowrTHEN, 3 L. W. 176 785 
S. 115, scope of—Erroneous decision on point 
of law—Jurisdiction of High Court to interfere. 

An erroneous decision on a question of law relating 
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to limitation by the Presidency Court of Small Causes 
is nota ground for interference in revision by the 
High Court under section 115 ofthe Code of Civil 
Procedure, when no question of jurisdiction ig in- 
volved. M. Kuppuswamr IYENGAR vt. NARAYANA 
IYENGAR, 19 M. L. T. 24; 8 L. W. 36 3 


-— S. 115, O. XXIII, R. 1— Withdrawal of suit 
with liberty to bring fresh. suit, order for— Plaint not 
defective, effect of. 

Where a lower Appellate Court made an order 
allowing an appellant to withdraw his suit with 
liberty to bring a fresh suit on a petition alleging 
that some persons not named in the petition were 
necessary parties but had not been made parties, 
and it could not be shown from the record that tho 
plaint was, in reality, defective: 

Held, that the order could not be sustained as it 
was not justified upon the record. C. UPENDRA 





CHANDRA DE v. Girish OHANDRA,DE 402 
8.117 * 873 
—— —8. 121 161 


— ———-$. 122, 0. IX, R. 18— Application to set aside 
ex parte decree, if covered by s. 6 of Limitation Act— 
Power of High Court to make rules extending time— 
Limitation Act (IX of 1908), s. 5. 


Section 5 of the Limitation Act, as it stands, does 
not extend the applications io set aside ew parte 
decrees, but ib is within the powers of a High Court 
acting under section 122 of the Code of Civil 
Procedure to frame a rule making its provisions 
applicable to the periods of limitation prescribed in 
that Act for presenting applications of this nature, M. 
SENNIMALAI GOUNDAN v. PALANI GOUNDAN 975 


—-— S. 144, Q. XXI, R. 38— Application for restitu- 
tion—Delivery of actual possession —Subsequent ap» 
plication, if barred, 

Where on an application for restitution, a Court 
directed delivery of actual possession under Order 


-XXI, rule 35, of the Civil Procedure Code and the 


applicant accepted such delivery as satisfying his 
claim, on a subsequent petition being filed praying 
for execution in restitution: 

Held, that the final order of the Gourt on the 
previous application could not be treated as a nullity 
and that the second application was barred asthe 
process for delivery issued on the order passed on the 
first application had been carried out. M. Cuocxas 
LINGA MUDALI v. GOPALATHATHACHARIAR 46 


———— LAE 194, 401, 897, 967 


S. 151, scope of—Decree—Specific performance 
—Oontract of sale—Deposit of money—Eutension of 
time fized—Application after expiry of time, if allows 
able. 

When an appeal is flled against a decre® or order 
directing deposit of money by a certain date, an 
application for extension of such time should be 
made before the expiry of the time; but a Court 
may extend such time on an application made even 
after such date under section 151, Civil Procedure 
Code, if it is necessary to do so for the ends of justice, 
L. B. Ko Bat v. Maung Kya Baw 509 


194 
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O.I, R. 1, scope of—Suit by different sets of 
` plaintiffs claiming in the alternative, whether main- 
tuinable—Aroras of Sialkot— Custom—Burden of 

proof. f . 

The provisions of Order I, rule 1, Civil Procedure 
Code,'contemplate, even if they do not encourage, 
claims by different plaintiffs in the alternative, pro- 
vided that there is a common question of law or of 
fact which would arise if such plaintiffs brought 
separate suits. ' ; = 

Where, therefore, two sets of plaintiffs, ono the ue- 

_ phews and the other the daughters of the last male 

: owner, sued to recover, property from the widow of 
his grandson, alleging that either the nephews or 
the daughters were the legal heirs of the” deceased 
owner and that they had agreed among themselves 
to divide the property in the event of either set 
of plaintiffs succeeding in the suit: 

Held, (1) that the suit could not be dismissed on 
‘the ground that the plaint contained contradictory 
allegation and made inconsistent claims; 

(2) that the parties being Aroras of Sialkot City 
were probably governed by Hindu Law and the bur- 
den of proving a-special custom to the contrary lay 
upon the defendant. 





-10 P. R. 1916 526 
——— 0.1, R. 3 801 
O.T, R. 4 749 





—— 0. I, R. 10, O. XXII, R. 4—Application to 
bring on record legal representative of deceased de- 
fendant in his individual capacity, maintainability 
of. 

An application made to implead as parties to a 
suit the legal representativos of a deceased dofendant 
(wrongly impleaded as such) in their individual 
capacity and not as such legal representatives 15 
within the purview of Order 1, rule 10, of the Code 
of Civil Procedure. "Iho fact that such application 
was oncemade under Order XXII, rule 4, and rejected, 

- does not bar an application made under Order I, 

rule 10. M. Jacarn Guru CHANDRA SEKHARA v. 

'KoMARASAMI GOUNDAN 320 


O. II, R. 2, O. XX, R. 12—Àfesne profits, 
claim for, subsequent to swb for possession, if barred. 





Though one may possibly be bound to include in a 
suit for possession of immoveable property mesne 
profits up to the date of suit, there is nothing which 
obliges one to include a claim for mesne profits 
which might accrue after the date of suit. L. B: 
Saws Bon v. Mr U THa Nyo ~ 696 


O. II, R. 2—Mortgage—AMortgagee entitled to 
grofits— Right to possession on non-payment—Siit for 

_ profits—Subsequent suit for possession, maintain- 

ability of. a : 

_ A mortgege-deed provided that the mortgagee was 
entitled to receive a certain amount annually by 
way of profits from the mortgagors who were to 
remain in possession of the land mortgaged; and in 
the event of non-payment of the amount of profits 
agreed upon he was entitled to sue for recovery of 
the profits or to obtain possession of the land in 
lidu ‘of the priucipal mortgage-money and the profits 
due. Adefault having been made, the mortgagee 
sued for profits only as the land was in possession 
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of third parties. 6 Subsequently the morigagors came 
into possession of the land and the mortgagee sued 
for possession: E FOU 
Held, that the suit was nob barred by Order II, 
rule 2, of the Civil Procedure Code, 1908, inasmuch. 
as at the time of the previous suit the mortgagee 
was precluded from suing for possession under the 
terms of the mortgage-deed. P. NarHu Mau v. 
TILOKA, 42 P. W. R. 1916 | 719 


O. II, R. 2— Previous suit for profits of cer- 
tain year withdrawn - Subsequent suit for entire 
profits, whether barred * 899 


—O. II, R. 3—Jurisdiction—Combined suit on 
- different causes of action each separately cognizable by 
Small Cause Court, whether cognizable by such 
Court—Pro-note—Burden of proof—Consideration— « 
Special circumstances. ~ 
. Order II, rule 8, of the Civil Procedure Code permits 
a plaintiff to combine in one suit against a défendant 
several causes of action and the value of that suit 
for the purpose of jurisdiction is the aggregate value 
of all the causes of action comprised therein. 7 
Therefore, a suit based on three yro-notes, the claim 
in respect of each of which is less than Rs. 500, 
is to be regarded as one single suit and is not cogniz- 
able by a Small Cause Court. ý 
When a defendant admits execution of a pro-note | 
but pleads absence of consideration, the initial onus is 
almost invariably upon the plaintiff to prove that con- 
sideration did pass but when the defendant, who is a 
man of business and has a good knowledge of English 
executes a promissory note comprising the expres- 
sion “for value received” and farther admits that 
at any rate some portion of the consideration reached 
him, the onus is shifted to bim.. P. CurgAGE DIN 





Buaewan Das, 100 P. R. 1915 40 
O. III, R. 4 . 895 
O. V, R. 17—Service of summon&—— Fixation 


of summons on door when person to be served is tem- 
porarily away and is traceable—Service, if proper. 


Where a serving officer finds the person to be 
served with the summons to be away temporarily 
from home and knows where he is, it is not good 








service if he thereupon does no more than fix the : 


summons to the outer door of his house. A. - Kony 
BEHARI Lar v. SARJU PRASAD ` NE 826 
— O. VI, R. 17 > 83, 906 








O. VI, R. 17—Ejectment—Number of plot in- 
correct — Clerical error — Amendment. 
An error in the number of the plot from which 
ejectment is sought is a clerical error liable to amend- 
ment under Order VI, rule 17, Civil Procedure 





Code, 1908. U.P, B. R. SHEORAJ SINGH v. Kovur- 
HAN SINGH 92 
0. VI, R. 18 906 


O. VII, R. 14— Document relied upon in posses- 
sion of third party — Plaintiff, whether may produce it 
in course of trial—Refusál to take a particular oath, 
effect of — Procedure—Practice. t 
Às arule all documents that a plaintiff seeks to 

rely on should be produced at the opening of tho 

suit. But a document which is in the possession of- 

a third party and is called for in order to rebut a plea 





à 
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raised by the defendant may be produced in the 
course of the trial. 28 

A merc refusal on the part of a party toa suit to 
take a particular oath is not a sufficient ground for 
deciding an issue against him. P. Gappa MAL v. 
Piara Lat, 38 P. W. R. 1916 619 


O. VILI, R. 6—Equitable set-off, whether can 
be pleaded —Swuit for vent time-barred—Claim for 
unliquidated damages, whether can be set wp. 





The Oode of Civil Procedure does not prevent a 
defendant from claiming an equitable set-off iu 
respett of unliquidated damages claimablo in con. 
nection with the transaction on which the suit is 
brought; Dut the plea is available only iu respect of 
suns legally recoverable. 

Therefore, in a suit by the landlord for rent in 
respect of certain faslis it is not open to the defend- 
ant to set up by way of equitable set-off an 
‘unliquidated claim for damages, which has become 

- barred by limitation, arising from obstruction to 
quiet enjoyment in previous years. M. VYRAVAN 
-OuxTrY v. SRIMATH DEIVASIKAMANI! NATARAJA DESI- 
KAR, 3 L. W. 24; 39 M. L. J, 69 Bm 


7— O. IX, R. 4, O. XVII, Rr. 2, 3 —Non-appear- 
. «nce of parties at adjourned hearing —Dismissal of 
Suit — Restoration. 


Where a suit was adjourned for want of time and 
was subsequently dismissed on the date of re-hearing 
ou account of the failure of the parties to attend, 
though their Pleaders were present; on an, application 
by the plaintiff for tho restoration of the suit: 

Held, (1) that tho dismissal of the suit was not 
under Order XVII, rule 3, of the Civil Procedure 
Code, 1908, . for no'time was given to the plaintiff 
to do any of the acts specified in the rule; 

(2) that there was asdefaul& of appearance by the 
parties within the meaning of Order IX, rule 4, Civil 
Procedure Code, 1908. M. VENKATAPPA NAYANUM 
VARU v, PADI RAMAKRISHNAPPA 


— O0. IX; R. 13 


-O. IX, R. 18, O. XLII, R. 1 (d)—Condi- 
tional order setting aside ex parte decree, whether 
appealable—Order not imposing any terms as to costs, 
whether ultra vires. ^ ^ 
An order which imposes a condition before setting 

aside an ew parte decree must be taken to be a 

conditional dismissal and as such covered by Order 

XLII, rule (4, clause (d), of tha Code of Civil 

Procedure and is appealable. . 

An -order setting aside an ew parte decree under 

Order IX, rule 18, of the Civil Procedure Code, is 

“not ultra vires if it does not impose any conditions 

as to costs. M. VENKATASWANMI NAIDU v. SHANMUGAM 

PILLAI 984 

-2 0. XVII R. 2 - 714 


: O. XVII, Rr. 2, 3—8uit dismissed for default 

— Decree drawn wp— Appeal, maintainability of. 
Tn disposing of a suit a Munsif passed the following 
order: “The plaintiff's Pleader says that he and his 
. client would retire from the case as the plaintiff 
has no witness to-day, so the case is dismissed for 
default." A decree was, however, drawn up in the 

‘ease: 














- 
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` Held, that the order was an order under Order 
XVII, rule 2, and was not appealable, C, NASARAT 





KHAN v. MANULLA 766 
—————O. XVII, R. 3 714,766 
0. XX, R. 12 696 





s = QO. XXI, R, 2— Decree—Payment out of Court, 
not certified —Court, power of, to take evidence as to 
such payments—Execution application, statement as 
to payment in, if can be relied on— Practice. 

No payment on foot of a decree having been 
“certified and recorded” within the meaning of Order 
XXI, rule 2, a Court is bound to assume that no such 
payments have been made and itis not entitled to 
gointo evidence as to payments on an application 

. for execution of the decree. 

In case of payments made on foot of a decree the 
practice in Allahabad is that when payments are 
made in Court'or out of Court there is a record on the 
execution file showing that the payments have been 
certified and recorded. A. CHHATTAR SI¥GH v. AMIR 
SINGH, 14 A, L. J. 182 590 


O. XXI, R. 16 524 


O. XXI, R. 16—Application for execution by 
transferee of decree—Transferee, what must prove— 
Benamidar transferee, whether entitled to execute. 
Where an alleged transferee ofa decree applies 

for execution under Order XXI, rule 16, Civil Pro- 
cedure Code, he has first got to prove his right 
under the transfer set up by him andit is only after 
he has done so that the question of adjustment of 
the decree arises. 

An alleged trausferee of a decree is not entitled 
to execute the decree when he is found to be only 
a benamidar for the judgment.debtor. M. Bayyana 

' RAxAYYA v. NIDAMARTHI KRrsHNAMURTHI, 3 L. W. 

186; 19 M. L. T. 124; (1916) M. W. N. 133 952 


0. XXI, R. 16, O. XXII, R. 10, O. XXXIV, 
R. 5—Preliminary mortgage-decree for sale—Trans- 
feree, whether can apply for execution—Procedure. 
Where the transferee of a mortgage-decree for sale 

applied under Order XXI, rule 16, Civil Procedure 

Code, for execution and also prayed for the passing of 

a final decree and for sale: 

Held, (1) that inasmuch as only a preliminary dec- 
rec under Order XXXIV, rule 4, had been passed, there 
was no executable decree and the application for 
execution was premature; 

(2) that as there was a prayer for passing a decrec 
for sale, the applicant must be directed to amend the 
petition as one falling under Order XXII, rule 10, 
clause (1), and Order XXXIV, rule 5, of the Civil Pro- 
cedure Code. M. KANNIAH Naipu v, CHENGAMA 
Napu - 981 


O. XXI, R. 82— Decree. giantiny permanent 
injunction —Power of Court to enforce obedience by 
punishment—Detention in prison afte removal of 
obstruction, whether lawful. 

Order XXI, rule 32, of the Code of Civil Procedure, 
empowers a Court to secure the future enforcement 
of a decree granting a-permanent injunction, by the 
punishment of the person disobeying the decree, 
either by imprisonment or attachment of his gro. 
perty- ~- 
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Where in spite of an injunction being passed against 
the members of a particular sect prohibiting them 
from interfering with the processions of a rival sect, the 
progress of tush a procession was, on account of inter- 
ference by the first sect, delayed for three hours, after 
which it was allowed to proceed: 

` Held, that the subsequent withdrawal of obstruction 
did not repair the breach of the injunction, although 
it might amount to a purging of the contempt of 
Court, and that the people causing the obstruction 
were liable to punishment, M  AIYANA CHARIAR t. 
Varian Ramanusa, 3 L. W. 161; 19 M. L. T. 182; 
(1916) M. W. N. 147 698 


eee XXI R. 35 ` 46 


——— 0O. XXI, R. 35- Decree-holder put in posses- 
sion —Obstruction by third person on behalf of judg- 
anent-debtor—Second application for possession, whe- 
ther sustainable. i 
A decree-holder is not ontitled to filea second 

application for posse$sion under Order XXI, rule 35, of 

the Civil Procedure Code, after he has been put in 
possession in accordance with an order passed on an 

application filed under the same Order and rule. M, 

THANDAVAROYA `MUDALY v. SUBRAMANIA GURUKKAL, 

29 M. L. J. 504 i 44 


—— - 0. XXI, R. 54 276 


O. XXI, R. 59—Claimant to atlached property 
nol adducing any evidence as to :possession—Court, 
whether can decide on title. 

Where in an enquiry under Order XXI, rule 59, of 
the Civil Procedure Code, a claimant to an attached 
property does not adduce any evidence as to posses- 
sion, the Court is justitied in confining itself to the 
question of title. M. SEvucaN HNETTI v. RuNGAx- 
MAL ^0. 34 


—— 0. X XT, R. 63 -226 


— ——-'Q. XXI, Rr. 66, 67, 90—8Sale in execution of 
a @ecree—Irregularity in proclamation, whether 
enough for setting aside sale—Applicant, what must 
prove. i $ 
The mere fact that, in a proclamation of sale by 

public auction in execution of a decree, certain fields 

were by mistake included in the lands mentioned in 
the first of-the four lots advortised for sale whereas 
they should have been entered in the second, is riot 
of itself such an irregularity as to afford good ground 

for setting aside the sale. . H ° 

- A judgment-debtor who stands by when an irregu- 

larity is committed within his knowledge and in his 

presence, cannot afterwards take advantage of that 
irregularity in support of his application to set 

aside a Court auction sale. i 
A person seeking to set aside a Court auction sale 

on the ground of an irregularity in the conduct of the 

sale and of consequent loss to himself must .adduce 
direct evidemce to connect the irregularity with the 





loss. M. BSWAMINAXHA AIYAR v. SIVAGURUNATHA 
CuETTIAR : 990 
— O XXI, Rr. 67, 70 990 








- O XXI, Rr. 71, 84—Auction-sale in execu- 
tion—Failure of purchaser to deposit — Re-eale— 
Wfaulting purchaser, when liable for loss.. 

Ti case of a default on tho part of a purchaser 
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ab an auction sale to deposit the purchase-moncy, 
the property must be re-sold forthwith. Fresh bids 
should be invited soon afterwards and no fresh procla- 
mation of sale is necessary. G 

Where, therefore; a period of nearly six months 
intervened between the default of the auction- 
purchaser and the final sale: 

Held, that the requirements of Order XXI, rule 84, 
had not been complied with and the auction-pur- 
chaser could not be called upon to pay the gleticiency 
in price. P. Beni BAM v. SOHAN SINGH, 45 P. W. R. 
1916 A .907 


—— — 0. XXI, R. 84 * 907 


O. XXI, R. 80 —Ewecution sale, setting aside 
of, if permissible without application, oral or written 
—Civil Procedure Code (Act XIV of 1832), s. 810A. 


A sale in execution cannot be set aside under 
Order XXI, rule 89, of the Civil Procedure Code, 
1908, without an application (oral or written) within 
30 days. M. PorooRU VENKATA  NARASIMMA v. 
JAYANTI LAKSHMI NARASIHAM, d L. W 174 783 


—O XXI, R. 89—Jere payment of money, if 
enough—Application to set’ asid? sale, if to be in 
writing —Amendment, when allowed —Revision— 
Amendment. 


Mere payment of money undor Order KAT, rule 89 : 
of the Vode of Uivil Procedare without an application, 
to set aside the sale is not suiicient. 

lv is not necessary '"that* an application to set 
aside the sale snould bo in writing. 

Where a petition is put in stating that the 
petitioner has paid the money into tho treasury and | 
the object of the petitioner isto have the sale set 
aside though the petition contains no formal prayer 
to that effect, the Court can allow the petitioner to 
amend it by adding a formal prayer. 

But a Hign Court will nov in the exercise of its 
revisional Jurisdiction allow an unstamped memo- 
randum, tiled under the Uivil Kules of Practice to 
notity a payment, to be stamped as a petition and to 
be amended by containing a prayer to set aside the 
sale under Order XXI, rule 89, Civil Procedure 
Code, nearly lo months after the application is barred. 
M. PARAT VEETIL SEETHI v, AMBALATH VEETIL 














KOLATHUR 45 
O. XXI, R. 90 927 

0. XXI, Rr. .00,-103 - 769 

——— 0. XXII, B. 4 320 


— ———Q. XXII, R. 6—Judgment, validity of, passed 
after death of dejendant—Joint tort-feasors, survival 
of claim against one—Compensation, suit for, right 
of—Fatal Accidents Act (Xıl of 1055)—Judgment 
and evidence in criminal trial, whether admissiole in 
civil swit—ddmission to Police Officer in crimuhal 
trial, whether admissible— Evidence Act (I of 1872), 
ss. 17, 18, 21, 33, 42—Compensation, brother joint 
with deceased, whether entitled to—Amount of com- 
pensaiion, how estimated. 

Where a defendant dies after the hearing of the 
suit but before the judgment is delivered, the 
deoree passed by the Court has the same force under 
Order XXII, rule 6 of the Civil Procedure Code, 
1908, as if it has been passed in his life-time, 


Vol, XXXII] 
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The liability of joint tort-feasors is joint and 
several and consequently on the death of one 
the cause of action survives against the other. 

A judgment of'the Criminal Court is inadmissible 
as a piece of evidence in the civil proceedings and 
the facts alleged by the’ plaintiffs in the civil -case 
should be proved independently of such judgment. 
, The depositions of witnesses taken in the criminal 
trial are inadmissible in civil proceedings. 

-Though an admission of guilt made by a defendant 


to` Police officer is not receivable in evidence as à . 


‘confession’ as against him if he is on his trial as 
an acoused person, yet it is acceptable in a civil 
suit as an admission under sections 17, 18 and 21 of 
the EVidence Act. i 

A brother of a murdered man is not a person 

entitled to claim compensation under the provisions 

- of Act XIII of 1856 and the mere fact that the two 
brothers were members of a joint Hindu famiiy 
does not entitle’ him to,claim compensation.in respect 
of the death of his brother. 

In. awarding compensation in a suit for compen- 
sation for causing the death of a person, the amount 
should be fixed considering the members of the 
family left by the deceased. P. BisuEN Das v. Raw 
Lannara, 106 P. R e1915 . 18 


O.XXILR.10 | - 981 
O. XXII, R.10, O XLIII, R. 1, cr. ()— 


Continuance of suit by ‘plaintiff after devolution of 
interest No application— Appeul, maintainability of. 
. A widow sued for recovery of possession of certain 
shares ir a zeminaari and thereafter adopted a son to 
her late husband. But beforethe-adoption a registered 
' agreement was entered into between the widow and 
ihe natural father of.the adopted son to the effect 
that during the life-time of the widow she would 
continue to be in sole possession and enjoyment of 
the properties. The defendant raised an objection to 
the maintainability of the suit by the widow as her in- 
terest in her husband's property devolved on the 
adopted son as soon as the "adoption took place. The 
objection was overruled: 

Held, that the order was not an order under Order 
XXII, rale 10, ofthe Civil Procedure Code, inasmuch 
as the plaintiff did not make any application for 
being allowed to continue the suit in consequence of 
any assignment, creation or devolution of interest 
in-her favour and was, threrefore, not appealáble 
under Order XLIII,-rule 1, clause (2) of the Civil Pro. 
cedure Code, 1908 C. PRAwoTHA Natu Roy v. Dixo- 
MONI CHOUDBURANI, 20 C. W. N. 562 858 


—— —- 0. XXII, R. 11— Abatément of appeal—Death 
of one vespondent-— Failure to bring his representative 
on record within time-—Limitation Act (IX of 1908), 

"8, 5—Suffictent cause - Ignorance of law— Appeal, 
whether alates as a whole. 

Ignorance ‘of the law of limitation is not a sufficient 
causa, for failing to bring a representative of a 
deceased party on the record within time. 

In order to support his claim for an extension of the 
time allowed by law for bringing on the record the 
legal representative of his opponent, an appellant 
must prove'that he did not become aware of his 
opponent’s death until such time as it was practically 
impossible for him to file an application within the 
expiry of six months from the date of death. 
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Where the interests of - defendants-respondents 
are joint, and the décree cannot be reversed withoug 
the representative of the deceased respondent beint 
brought on the record, the whole appeal must abate, 
P. Inayat r. Ganea, 3 P. R. 1916 829 


O. XXIII, R. 1 402 


O. XXIII, R. 1, scope of—Suit struck off as 
settled at request of parties, effect of —Suit for vre- 
demption—Mortgage sued on found to be invalid— 
Plaintiff, whether can fall back on earlier mortgage — 
Amendment of plut, when can be allowed.. 


Order XXIII, rule J, of the Civil Procedure Code 
allows a plaintiff unfettered liberty to withdraw 
his suit against all or any of the défendants, in 
other words, he can abandon the whole ur any part 
of his claim against every defendant or against 
‘any one or more of the defendants. Bunt such with- 
drawal or abandonment is done at'the risk of his 
losing all right to litigate the subject-matter of 
the claim or claims so abandoned or withdrawn 
from the adjudication of the Court, unless he gets 
the-permission of the Court to re-litigate ethe same. 

Where both parties to a suit appear on the date 
fixed for the trial of the suit and at their request, 
the suit is struck off as settled, it cannot be said 
to-be dismissed for default of appearance of both 
parties, the striking off amounting, in effect, to a 
withdrawal by the plaintiff. 

Where. therefore, in a suit for redemption of a 
certain kanom, the kanom was found to be invalid 
and the plaintiff fell back upon an earlier mortgage, 
in regard to which a previous suit had been brought 
but was subsequently withdrawn : 

Held, that, as the suit for redemption of the old 
mortgage had been withdrawn without liberty to 
bring a fresh suit, Order XXIII, rule 1, clause (3), 
operated as a bar, and the plointiff'could not maintain 
his suit. : 

By a manipulation of the form of the plaint ina 
subsequent suit in which the subject-matter and the 
relief claimed are substantially the same as those 
of a previous suit, a plaintiff cannot be allowed 
to get round the statutory provisions enacted by the 
defendant 
from repeated harassments in respect-of the same 
subject-matter and relief. 

Where, therefore, a: suit for redemption is with. 
drawn without liberty to bring-a frésh suit, it is 
not open to the mortgagor to bring gnother suit for 
the same relief, even though the claim is based 
on his title as owner of the mortgaged properties, 
. But he can be permitted to redeem a mortgage 
admitted by the defendant to be subsisting and_ 
found to be binding on the plaintiff, 

It is discretionary with a Court to allow a 
plaintiff to amend his plaint and the discretion should 
be freely exercised unless the amendment would 
make the suit relate to a wholly different subject. 
matter. M. PAYKAT MANAKKAL v. | HEYYANKARAN, 
(1916) M. W. N. 171 * 024 

O. XXIII, R. 1., Scu. TI, para. 3 (2) - With- 
drawal of suit— Award, valid, effect of —Jwrisdiction 
of Courts. 

Where a suit is referred to arbitration and the 
award made and found to be valid, the Court hig 





1030 
. CIVIL PROCEDURE CODE (1908)—conta. 


no jurisdiction to pormit withdrawal of the suit 
with leave to file a fresh one. O. AnpUr KARIM v. 








MUHAMMAD HUSAIN, 2 0. L. J. 497 : 347 
O. XXV, K. 1 786 

— 0. XXXII, R. 8 (4) ` 380 

O. XXXII, R. 7 258 





——-—— 0. XXXI, R. 7, Scu. II, PARA. 1—Agreement 
to refer to arbitration on behalf of minor, when valid 
—Decree passed in accordance with award; scope of— 
Suit for partition—Consent decree passed on appeal 
by father of minor parties—Leave of Court not ob- 
tained—Minor, whether entitled to avoid decree. 


The agreement to refer to arbitration contemplated 
in Schedule II, paragraph (1), of the Code of Civil 
Procedure, is an “agreement withfreference to the 
suit? under Order XXXII, rule 7, and it is not validly 
entered into on behalf of a minor where the guardian 
of the minor purports to bind the minor without the 
leave of the Court expressly recorded and thus 
exceeds tho authorify given to him by the said rule. 

The priaciple of finality which attaches to a decree 
passed in accordance with an award given in arbitra- 
tion proceedings, does not affect matters which aro 
outside the arbitration proceedings. z 

Where a minor seeks to avoid a decree he can 
avoid it only in toto, and not only in part. 

Where n Court simply records a compromise under 
Order XXXII, rule 7, Civil Procedure Code, and 
passes a decree in accordance therewith, this does 
not amount to sanction. 

Pluintiffs who were minors, were parties to a suit 
for partition, brought by the Jst defendant. That 
suit was referred to arbitration and a ' deorce was 
passed in accordance with the award. Plaintiffs' 
father having appealed, the appeal was compromised 
‘and a decree was. purported to be passed therein by 
consenb of parties. Plaintiffs now sued to have tho 
decree set aside as not binding on them: 

Held, that no leave of the Court having been 
obtained under Order XXXII, ‘rule 7, of the Civil 
Procedure Code, the decree was not binding on the 
minor plaintiffs and they were entitled to avoid it, 
M. DavuLURU VIJAYA RAMAYYA v, DAYULU VENKATA- 
suBBA Rao, 30 M. L. J. 465 881 


O. XXXII, R. 7, Sci. TI, paras, 15, 16—Arbdi- 
tration—Award—Decree based un avard—Appeal— 
Revision—Grounds—Jurisdiction. 


" 





. No appeal lies from a decree based on an award . 


when the decree isin accordance with the award. 
^ An omission of sanction under Order XXXII, 
rule 7, Civil Procedure Code, 1908, is no ground for 
revision. 
No revision is maintainable on the ground of 
objections as to the conduct-of the arbitrators. 
The revisional jurisdiction is exercised only in 
extraordinary cases where no other remedy is 
- available to the aggrieved person, P. GULAR KHATUN 
v. Cuauprent, 99 P, R. 1915 250 


O. XXXII, Rr. 12, 13— Decree against minor 

. —Judgment-debtor attaining majority before execution 
— Proceedings in execution against guardian ad litem, 
validity of—Suit to set aside sale— Limitation Act 
(IX of 1908), Seli. I, Art. 12. : 

eWhere a Court takes proceedings wholly without 
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jurisdiction a defendant, who is not before the 
Court, can irent them as a nullity and remain 
unaffected by them. 

In a suit to “set aside a sale in execution of 2 
decree brought after onc year from the date of sale 
it appeared that the defendant was a minor at the 
date of the passing of the decree but had attained 
majority when proceedings in exeoution were taken 
and notice of such proceedings was served not on 
him, but on the guardian ad litem: 4 

Held, (1) that the decree could not be treated 
as passed without jurisdiction and that the execution 
proceedings were nob’ void but merely irregular; 

(2) that the suit to set aside the sale in execution 


not having been brought within one year fron the’ 


date of the sale was barred by Article 12 of the 
first Schedule of the Limitation Act. M. SRSHAGIRI 


Rao v. TANGATURI JAGANNADHAM, 19 M. L. T. 08. 391 . 





0. XXXII, R. 13 391 


O. XXXIV, Rr. 4, 6— Mortgago-decree passed 
before the new Code—Final decree, whether necessary 
before emecution—Application. for execution within 
12 years of decree—Limitation Act (IX of 1908), 
Sch. I, Art. 182. 

There is nothing in Order XXXIV, rules 4 and 5, 
of the Code of Civil Procedure wlfich expressly says 
that mortgage decrees passed before the new 
Code came into operation must be regarded in the 
nature of preliminary decrees and that, therefore, it 
would be necessary to have a final decree passed 
before there can be any further oxecution, 

A decree-holder in such a,case is, therefore, entitled 





to get an order absolute for sale within a period of 12 >- 


years from the date of the decree. ' E 
Such a case is governed by Article 182 and 
not Article  181' of the Limitation Act. An 


application for execution made within 12 years 


-from the date of decree and within three years 


from the dato of the last application is mot, 
therefore, barred by limitation, M. Barast Rao v. 
TIARTRAMA CHETTY - ' * 39 


0. XXXIV, R. 5 39, 981 


O. XXXVIII, R. 5 (1) (b) —Attachment before 
judgment--Security for production cf’ property — 
Attaching creditor, whether acquires charge on money 
deposited - Insolvency of defendant—Claims of Ofi- 
cial Assignee. . 

Per Wallis, C. J.—Order XXXVII, rule à (1) (b), 
of the Civil Procedure Code does not give a plaintiff 
a charge on, the money furnished by a defendant as 
security for prodncing and placing his property at 
the disposal of a Court whenever required. 

Attachment of the property in defanlt of such 
security being given does not confer title on the 
attaching creditor. ` 

Per Seshagiri Aiyar, J.--The object of 








rule 6 


(1) (b) of Order XXXVIII of the Civil Procedure ` 


Code is to give a control to the Court ovep the 
property and not to give a preferential right to the 
plaintiff who moves the Court over others who 


` have claims against the debtor. 


In order that a creditor should obtain a 
special charge upon some specific part of the pro- 
perty under the writ of attachment, he must 
obtain some order giving him special right to or 
charge on a specific part of the property. 


PANES 
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The plaintiff took out simmons for attachment 
before judgment of certain ‘properties belonging 
tothe defendant who deposited a certain sum. of 
money into Court as security in'grder to prevent 
the attachment. The defendant subsequently became 


_ insolvent and then the plaintiff claimed. to withdraw 


`. costs of appeal, when 


. communicated to 


the money: at: . 

Held, that, as the money was merely paid as 
security for the, production of the property and 
to render attachment unnecessary, the plaintiff did. i 
_not acquire a» charge on it and could not claim it 
in preference to the Official Assignee in whom tho 
entire pfoperty of the defendant vested on his 
becoming an insolvent. M. ERRIKULLAPPA CHETTY 
v. OFFICIAL ÁSSIGNEE, MADRAS ‘ 190 


— 0. XLI 791 


O. XLI, R. 6, surety under—Surety, if can be 
discharged on. death of decree-holder——Security— Con- 
linwing guarantee—Contract Act (IX of 1872), s. 180. 
A surety under -Order XLI, rule 6, of the Civil 

Procedure Code, 1908, must be taken to have accepted 

all natural risks and is not entitled to be discharged - 

on the death of the decree-holder for whom he has 

stood -surety pending appeal. . j 
Such a suretyship is not a continuing guarantee. 

within the meaning of section 130 of the. Contract . 

Act. . 

No arrangement between a decree-holder and his’ 
surety entered into after the execution’ of the 
security bond can have any effect on the absolute 
undertaking by the surety to be responsible for 
any mesne profits, that might be found due to the 
jüdgment-debtor, to the extent of. the amount of the 
security on the reversal of the decree. C. JAGDAMBA 
KUMARI v, NILKANTH NARAYAN SINGH- 807 


0. XLI, R. 10 86 


O. XLI, R. 10, applicability of, to appeal from 
order in insolvency—Security for costs from appellant 
Presidency Towns Insolvency Act (II of 1909). 
Order XLI, rule 10, of the Civil Procedure Code, 

1908, applies to'an appeal from an order passed by a 

Judge of the High Court in its Insolvency Jurisdiction 

under Act III of 1909. ©. In the matter of GOBER. 

DHONE SEAL, 20 OC. W. N. 140; 23 C. L. J. 24; 43 = 

240 -> i 

















O. XLI, R. 10, O. XXY, B. l—Security for 
to be demanded. 

There is no hard and fast rule that unless a plaint- 
iff-appellant has no interest in the litigation 
but is a mere puppet in the hands of others, there 
cannot be any order against him for security for 
costs. C. CHANDRA KANTA GANGULY v. SAROJINI 
DEBI | 786' 
O. XLI, R. 19—Appeal—Date of hearing post- 
poned—Date not communicated—Default—Dismissal 
of appeal—Restoration of appeal—Sufficient cause. 
An appeal set down for hearing was ordered to be 





@utup for hearing on the following day, but there was , 


the record to show that this order was 
any of the parties concerned. The 
appeal was dismissed for default of appearance on 
the part of appellant: 

Held, that there was sufficient cause for the res- . 
toration of the appeal. A. Bats NATI t. Wat HASAN 


nothing on 
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= O. XLI, R. 22, cr. (4)—Appeal dismissed as 

time-barred—Respondent, whether entitled to be heard, 

on cross-objections. 

Per Abdur Rahim, J., (Ayling, J., dubitante.)—A. 
respondent filing a memorandum of objections 
within time is entitled to be heard on ib 
even ifthe appeal in which it was filed is dis- 
missed as being presentéd out of time. 

' An appeal thus dismissed should be treated as one 
dismissed upon hearing for the purpose of hearing 
thomemorandum of objections, though it does not 
come exactly within the scope of clauso (4) of rule 
22 of Order XLI. M. DkviBHasHYAM VENKANNA te 
PEDDINTI VENKATARAMANAYYA, 3 L. W. 109; 19 M. L. 
T. 86 : 579 


O. XLI, R. 28, O. VI, Rr. 17, 18—Plaint, 
amendment of, in appeal—Remand — Appellate Court, 
power of. 

There are other provisions for remand under the 
Civil Procedure Code, 1908, than given under Order 
XLT, rule 23. 

When a plaint is amended in appeal under Ordér 
VI, rules 17, 18 and a defendant desires to traverse 
the facts stated in the amendment, the Appellate 
Court has power to remand the case. C. MANMATHA 
Nava Bose v. KRISHNA PRAMANA DASI 906 


O. XLI Rr. 23, 25—Remand—Remanding 
Court, whether can ve-consider decisions on 188ues 
decided on occasion of remand—Preliminary decree, 
when decisions on certain isswes—Test—Interlocutory 
orders, effect of. 

A suit for ejectment was dismissed by the first 
Court after deciding the issues relating to the 
merits of the dispute between the parties but 
without deciding the issues relating to limitation 
and misjoinder. The lower Appellate Court decided 
the issues relating to the merits and remanded the 
suit to the first Court to disnose of it after 
the trial of the issues relating to limitation and 
misjoinder and according to its findings on the issues 
relating to merits. On appeal to the High Court 
from the order of remand it was held that the 
lower Appellate Court ought only to have sent the 
case back under rule 25 of Order XLI of the 
“Civil Procedure Code. The officer of the Appellate 
Court was succeeded by another officer. On the 
record again coming up before the Appellate Court 
it rofused to review the decision already arrived at 
on issues relating to merits: 

‘Held, that tho lower Appellate Court was not wrong 

in treating the decision of his predecessor upon the 
issues relating to merits in the suit as final and in 
refusing to re-consider those issues upon the evidence 
for the purpose of arriving at an independent 
determination in regard to them. 
. Held, (Mullick, J., dubitante) that the order of 
remand of tho lower Appellate Court was not 
merely interlocutory but was a formal oxpression of 
an adjudication and as such amounted toa prelimi- 
nary decree, and no appeal having been preferred 
from that decree as such, it became final. 

Per Richardson, J.—An opinion inciflentally or pro- 
visionally expressed by an Appellate Court while 
remanding a case under Order XLI, rule 25, is open 
to re-consideration by the same Court when the 
record again comes up to it after the remand, 
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| Interlooutory orders may be, and often are, decretal 
and final in their character and, therefore, (subject 
to review by a superior Court in appropriate 
proceedings) binding as between the parties in subse- 
quent stages of the same litigation. 

One test for the purpose of determining whether 
an adjudication is or is nob final and conclusive so 
far as it goes, is whether it does or does nob amount 
to a preliminary decree. 

Per Mullick, J.—As a matter of practice a Court 
will not and ought not to reviso after remand 
interlocutory decisions which were made either by 
itself or by an officer of co-ordinate’ jurisdiction on 
the occasion of remand. ~ 

When, however, the interlocutory decision amounts 
to a preliminary decree within the meaning of sec- 
tion 2 of the Civil Procedure Code the Court is in- 
competent to revise that decree tillitis duly set 
aside or amended according to law. O. Hira Lan 
Par v, Ersag MANDAL, 20 C. W. N, 43 866 


—— 0. XLI, R. 25 866 


O. XLI, Rr. -25, 28, O. XLII—Court of 
second appeal, issue’ remanded by, for recording evi- 
dence and Jindings—Lower Appellate Court, power of, 
to delegate the function to Original Court. — 
Judicial functions cannot be delegated without 

statutory authority. K 
When issues are remanded by a Court of second 





appeal to the lower Appellate Court against whose- 


decree an appeal. has been preferred, the latter 
cannot delegate this function to the Original Court, 
but it has authority under rule 28, Order XLI, Civil 
Procedure Code, 1908, to require evidence to be 
recorded by the Original Court and then itself 
record the findings on the issues remanded. S. 
Morisine v. SopHoman, 9 S. L. R. 145 634 


O. XLI, R. 2%—Appellate Court—New evi- 
dence, admission of, legality of. 

Where a lower Appellate Court admitted a docu- 
ment in evidence without recording any reasons as 
required by Order XLI, rule 27, Civil Procedure 
Code, andin the absence of an application for the 
admission of this evidence, and where no reasons 
were suggested in the Court of further appeal for 
the failure to produce the said document in the 
Court of first instance: 

Heid, that the admission of the document in 
evidence was ilegal. M. KAKI MUTYALU v. KANIGOLA 
“Siva Racuavarya, 3 L. W. 163 826 


O. XLI, R. 27—Appellate Court, when can 
admit fresh evidence—“Substantial cause,” interpre- 
tation of—Necessity, proof of—Recitals in documents, 
whether enough, 

Au Appellate Court has no power to call for fresh 
evidence in cases where no evidence has been 
adduced in the lower Conrt in respect of any issue 
and where there is consequently no room for any 
doubt, lí can de so only when, on examining the 
evidence as it stands, some inherent lacuna or defect 
becomes appargnt. 

Where, therefore, ihe defendants  adduced no 
evidence in the original Court and gave no ex. 
planation for the omission to do so and in appeal 
made no application for further evidence: 

Held, that there being no evidence on record, the 
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~ file a cross-objection. 
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CIVIL PROCEDURE CODE—(1908)—ocontd, 


lower Appellate Court could and should have given 
judgment against the party on whom the onis lay, 
and thatthe provisions of Order XLI, rule 27, did ' 
not justify the Cqurt in ordering fresh evidence to be 
recorded. 

Recitals in documents as to the existence of neces- 
sity are not by themselves evidence of necessity in 
the absence of any other evidence aliunde. 

Per Phillips, J.—In interpreting the words ‘for other 
substantial course” in Order XLI, rule 27, the facts 
of each case must be taken into account and en 
answer supplied accordingly subject to the principles: 
governing the case. M. MaARIMUTHU PILLAI v. VRELU 
PILLAI 908 


O, XLI, R. 27—Secondary evidence of docu- 
ment given at trial Appellate Court, whether car 
admit document itself. ` 





Where a document material to the plaintiff's case 
could not be found at the time of the trial and the 
plaintiff gave secondary evidence of its contents, 
but produced it in the Appellate Court alleging 
that it had been found in the meantime: 

Held, that since the genaimeness of the document 
was unimpeachable, the lower Appellate Court could 
admit it as it filled up a lacuna in the plaintifi's 





case, M. MANCHALA NARAYANA Murtay v. PENTU- 
METCHA VENKATAPATIRAJU 211 
O. XLI, R. 28 634 
O. XLI, R. 33 . 401 








O. XLI, R 33—Appeal by plaintif against 
partial decree No appeal or cross-objection by defend- 
ant ~Appellate Court, whether can” dismiss suit en- 
tively, 


Order XLI, rule 33, of the Civil Procedure Code, 
is very widely expressed but it is not to be applied , 
so as toenable a party litigant to ignore the other 
provisions of the Code or the provisions of Statutes 
like those which relate to limitation or payment-of 
Court-fees. f 

Order XLI, rule 33, shonid be limited to those 
cases where as a result of the Appellate Court’s 
interference with the decree in favour of the 
appellant, further interference is required in order . 
to adjust the rights of the parties in accordance with 
justice, equity and good conscience. s 

In a suit for arrears of rent the plaintiffs claimed 
rent atthe rate of Hs. 34-6-0a year. The. defend- 
ants admitted that rent was payable at the rate 
of Rs. 24 a year. The Court of first instance 
allowed the claim at the rate of Rs. 24 a year. 
The plaintiffs appealed against this decree. The 
defendants did not prefer an appeal, nor did they 
The lower Appellate Court 
dismissed the entire suit: 

Held, that the lower Appellate Court was not 
justified in dismissing the suit entirely on the appeal 
of the plaintiffs. -` : . 

Held; further, that the judicial discretion vested 
in the Court of Appeal below was not properly 
exercised. OC. ABJAL MAJHI v. Intu BEPARI, 22 Q. 
L. J. 894, 20 C. W. N. 542 | : 494 


O. XLI, R. 83— Appellate Court, power of — 
Suit against two . defendants—Decree prayed for 
against both or either of them— Decree against one — 
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power cf, to decree against other defendant. 
' Ina suit against two defendants for contribution for 


` “arrears of rent realized from the plaéntiff, the plaintiff 


prayed that a decree may be passed against both 
the defendants or against either of them who may 
be found to be the true owner. The first Court 
passed the decree’against one defendant, who filed 
an appeal. The lower Appellate Court found that 
it was the other defendant against 
decree ought to have been passed and as the plaint- 
iff had ngt appealed, dismissed the suit: 

Held, that under the-,circumstances the lower 
Appellate Court should have passed a decree against 
the ofher defendant and not dismissed the suit entirely. 
C. ANANGA Monun v. BEJov UHANDRA, 22 C. L. J. 
301 
- -—— 0. XLI, R. 88, applicability of—Suit partly 

decreed —Appeal by defendant—No appeal or cross. 

objection by plaintiff—Leave to withdraw from suit, 
4f allowable, 


Order XLI, rule 38, must be cautiously applied 
and should not be permitted to be invoked in favour 
of a litigant so as to'énable him to evade the pro- 
visions of other, Statutes, e.g. the Limitation Act 
and the Court Fees Act. ` 

A suit for recovery of possession of land on 
declaration of title was decreed in part. The defend. 
ants appealed against the decree in so far as it 
was adverse to them. The plaintiff neither preferred 
a cross-appeal nor presented a memorandum of 
cross-objections. On theeappeal coming up for hearing 
a local investigation was ordered. After the investi- 
gation the appeal came up for final disposal. After 
the arguments on behalf’ of the appellants had been 
concluded and while the a:guments on behalf of the 
plaintiff-respondent were in progress, an application 
was made on behalf of the plaintiff to withdraw from 


the suit with liberty to bring a fresh suit vp m tho- 


same cause of action: 

Held, that leave under Order XLI, rule 88, ur tho 
Civil Procedure Code, 1908, ought to be granted 
with respect to that portion of tho plaintiff's claim 
which had not been decided adversely to him, in- 
asmuch as the plaintiff did not ask for a relief 
which had been denied to him by the Court below 


but he merely sought to be relieved from the position, 


of embarrassment in which he had been placed by 
the decree of the primary Court. 

Obiter dictum.— W herea plaintiff has obtained a decree 
for a portion of his claim and has appealed for 
relief in respect of the remainder, the defendant, who 
has not taken the statutory steps to assail the decree 
in so far as it is adverse to him, should not be 
allowed to contend that not only the appeal by the 
plaintiff but the entire suit should be dismissed. C. 
“AKIMANNESSA BIBI v. BEPIN BEHARI Mitre, 22 C. L. 


J. 897; 20 C. W. N. 644 499 
2 — —0. XLII 634 
— ——— O0. XLII, R. 1, cn. (2) 858 
— — —0 XLII, R. 1 (d) 984 





O. XLVII, R. 1 —Review — Discovery of fresh 
evidence —D 12 diligenze at original trial, wzzessity of, 
proof of. : 

- In making an application for review of a judgment 
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on the ground of discovery of frosh evidence, the 
applicant must satisfy the Court that after exercise 
of due diligence he was not able to produce that 


piece of evidence at the trial of his case. A. Parra 
v. MATHURA PERSHAAD, 14 A. L. J. 204 622 
O. XLYTI, R. (1) 161 





—— O.XLVII,R.2 "Judge who passed the dec. 
ree", meaning of-—Review—Jurisdiction. 

., The expression “the Judge who passed the decree” 

in rule 2 of Order XLVII of the Civil Procedure Code, 

1908, means the Judge who has decided the caso and 

not the Judge who has merely signed a decree after 


satisfying himself-that it has been drawn up m 


accordance with the 
predecessor, 

Therefore, a Judge who merely signed a decree 
which was in accordance with a judgment passed by 
his predecessor, has no jurisdiction to review the 
decree and the fact that a review was granted by his 
predecessor which was set aside by the High Court 
on the ground that no notice was sent to the other 
party, does not validate his order. OC. TAMIJUDDI 
SHEIKH v. SATYA SHANKER GHOSÀL, 20 C. W. N. 391 

i 101 

0. XLVII, R. 7—Order granting application 
Jor review for “other sufficient reason”, whether ap- 
pealable — Revision. 


No appeal lies under Order XLVII, rule 7, of the 
Civil Procedure Code against an order granting an 
application for review for “other sufficient reason” 
within the meaning of rule 1. 

Such an order cannot be interfered with in revi. 
sion, especially as there is a right of appeal from the 
final decree. P. BASHESHAR NATH v. RAMKISHAN 


judgment delivered by his 











Das 860 

Scu. II, PARA. 1 881 
-——-—— Son. IT, PARA. 8 (2) 347 
- Scn. IT, para. 15 161, 250 





Son. II, para. 15—Award, setting aside of— 
“Date for making of award not fived by order of 
reference, effect of ~ Notice of filing of award not given, 
effect of — Material irregularity Opinion, mere, un- 
supported by reasons — Decision, insufficient. 

A Court set aside an award on the ground that 
no date had been fixed by the order of reference 
for the making of the award and that no notice of 
its filing was given to the plaintiff. An objection to 
the filing of the award had, however, been made 
within time: g 

Held, that in setting aside the award the Court 
acted illegally and with material irregularity. 

A merc expression of opinion one way or the other 
as regards any point, without any reasons being set 
forth in support of that opinion, cannot be regarded 
as a sufficient decision of that point. O. ABDUL 
KARIM v. MUHAMMAD Husain, 20. L, J. 493- 345 


———— Seu. II, PARA. 16 161, 250 


CLOG ON EQUITY OF REDEMPTION. Sec Morr- 
GAGE. 


COMPANY—Director, duty of—Personal interest— 
Taking pırt an meeting in which personal matter 
discussed, effect of —Meeting of Directors, validity of. 
No one who has aduty to perform can glace 
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himself in a situation in which his interest conflicts 
with his duty and he must not make profit by a 

ust. 
ma Director of a Company cannot, as a rule, enter 
into a contract with the Company for profit to- himself 
as the Directors of a Company are agents of the Com- 
pany and trustees for the share-holders of the powers 
'committod to them. ` 

Ta»accles of an association provided that the 
Company shall only b2 bound if two of the Directors 
exercise authority, consider its interests and act on 
its behalf. “At a meeting in which'only two Directors 
were present, one of the Directora present was 
appointed as Managing Director and co-editor of the 
paper run by the:Company: P $ 

Held, that the appointment was not made with 
the authority of the Company and was invalid, inas. 
much as there was, in law and in fact, only one Director 
acting on behalf-of the Company, the other being 
incapacitated by his interest from acting in the 
particular matters that were discussed. M, Rama. 
SWAMI Iyer v. MADRAS TIMES PRINTING AND PUBLISH- 
ING. Co , Lro., 38. M. 991. 350 


COMPANIES ACT (VI or 1882); S. 68— Oficers of 
^o the Company,’ meaning of —Charge in favour of ofi- 
cers, legality of —Floating security, nature of —Deben- 
ture-deed-Provision allowing Company to carry on 
business till happening of certain event — Business, if 
automatically determines on happening of the event. 
A charge created by tho Directors of a 
Company on its assats when the Company is still a 
going concern is not illegal; but a charge created in 
favour of its own officers is void when not registered 
under section 6S of the Indian Companies Act, - 
< A person who ceases to hold any office af the time 
of creation’ of a charge is not “an officer of the Com. 
pany” within the meaning of section 63 of the Indian 
Companies Act and a charge created in his fayour is 
not illegal. : M 
When á desd of debenture, after charging all the 
assets of the Company by way of a ‘floating charge, 
provides that notwithstanding such charge the 
Company should have power to carry on basingss and 
deal with the asssbs until the happening of a certain 


event, the right to carry on the basinsss is not | 


determined automatically by the happening of the 


event indicated but continues until the debenture- ` 


holder intervenes to show his desire that it should 
` 

et is of the essens2 of a floating security that it 

should vemain dormant until the undertaking charged 

ceases to b3 a going concern or until the person in 

whose favour the charge is created intervenes. .M. 

BALASUBRAHMANIA IYER v. KANDASAMI PILLAI 91 


COMPANIES AOT (VII or 1913), S. 158—Creditors, 
meeting of, after Bunk stopped payment—Agreement 
by majority of creditors to re-open and conduct 
Bank’s business, effect of. n 
At a meeting, held under the provisions of 

section 153 ofAct VIL of 1913, of the „creditors ofa 

Bank which had stopped payment, 2 majority in 

number, representing . three-fourths in value of the 

cieditors present in person or by proxy, agreed to 

a scheme forits re-opening and the conduot of its 

business. The arrangement having been sanotioned 

by the High Court came into force accordingly. 
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One of the creditors had, between the date when 
the creditors voted upon the proposal and the date 
when the High Court sanctioned the arrangement, 
obtained a decree in respect of his debt: 

Held, that the agreement was binding on him and 
that ‘such an agreement when sanctioned took effect 
‘from the date when it was arrived at, and not merely, 
from the date of sanction. O. RAGHUBAR DAYAL w, 
Bank or UPPER INDIA, Lro., 18 O. C. 275 451 


COMPENSATION. See FATAL ACCIDENTS Act; Suit. 





Equity, principle of 





Express and implied contract * 511 


COMPROMISE—Contract entered into by a person 
accused of a compoundable and a non-compoundable 
offence, for compounding the compoundable offence, 
validity of 4 227 

Deed, construction of 468 


Instalments —Decree— Default in payment of 
instalments —Decree-holder, remedy of —Emecution of 
decree, 

A compromise arrived atin a suit for partition 
provided that the amount due under the compro. 
mise decree should be paid by instalments but made 
no mention as io what would happen on default 
being made: 7 





Held, that on default being made the decree- - 
holder’s remedy was not to bring a separate suit but - 


to recover the amount decreed by executing the 
decree for each instalment falling due. A. MUSTAFA 
Becas v. SIRAJ-UL-NISSA 693 


—DECREE-Stipülation to pay whole amount 
on default of payment of any instalment —Interest, 





excessive, provision for—Penalty 697 
CONFESSION, retracted, disagreeing with other 
evidence in case, effect of ip 321 


CONFESSION TO POLICE. See EvinENCE Act, s. 21. . 


CONSIDERATION. See Conrracr Act, s. 2 (d) 
Gir; HINDU Law; MORTGAGE, 


Endorsement on promissory note—Presump- 


tion 233 





Pro-note—Burden of proof : 
CONSTRUCTION. See MALABAR LAW; WILT, 
———OF DEED. See DEED, 
——- OF DOCUMENT 
~—— Intention of parties 582 
Kabuliat - : | 710 


— ——— Pleading — Plaintiffs, position of-—Mortgage— 
Covenant that mortgagor not to redeem previous mort- 
gage without paying subsequent advances, if valid 
and enforceable—Charge —Mortgaged property not 
described in deed of further charge, effect of 89. 
sequent advances tacked on to previous mortgage — 
Clog or fetter on equity of redemption. 


209, 337, 717 





A plaintiff cannot, in second appeal, be permitted f 


to resile from the position he took up in 
plaint. . 
The construction placed on one document can- 


“not be of any material help in construing another. 


the 


Deficiency in property to be purchased— , 
47 


es. 
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Where subsequent advances are charged on the 
property covered by a previous mortgage, 2 covenant 
that -the mortgagor shall not be permitted to redeem 
the lattor withont paying the former, is valid and 
enforceable. x 

Tf the intention of parties to a transaction, as 
gathered from tho document as a whole evidencing 
that transaction, is to create a chargo, the mere 
fact that the mortgaged property is not described 
therein, because the money advanced is tacked on 
to a previous ‘mortgage, does not detract from the 
. validity of that charge. ` 

- Where certain deeds, styled as "rehennama zar 
magid,” provided that the property mortgaged by previ- 
ous deeds of mortgage and further charge should not 
"be redeemed untilthe amounts due on the former 
deeds were first paid, and that without paying 
up those amounts the mortgagors and their heirs 
should have no right -to redeem the mortgaged 
property, but did not specifically describe in'them 
the mortgaged proporby, although the context clearly 
showed, that the amounts ' due on them were tacked 
on to the previous deeds of mortgage and further 
charge: 

Held, that the said deeds created a charge on 
the mortgaged, property and could not be treated 
as clogging or fettering the equity of redemption 
and were valid and enforceable deeds. O. OHAUHARJA 
Baxusu v, RAM Haraka, 2 O. L. J. 601 740 


Sale—Morigage—Surroundiny circumstances. 

The mere fact of the conditions on which a 
mortgage can be redeemed being onerous is 
not sufficient to justify a Court in coming to the 
conclusion that the transaction -which purports 
to be a mortgage is a sale. A Court has to look to the 
surrounding circumstances as well. A. MUHAMMAD 
Qasrx v. SHEO LING SWAMI JANGAM 19 


OF PENAL PROVISIONS 


OF STATUTE 


CONTRACT. See LgAsE; SALE-DEED; “VENDOR AND 
PURCHASER. i 


———-—JMoney advanced as partial guarantee for 
performance of contract, if can be recovered 205 





512 











, part of, unenforceable— Contract, validity 
of 486 





Vendor and purchaser—Specific performance 

—Court of Equity—Principle— Deficiency in preperty 

to be purchased Compensation. p 

In exercising its jurisdiction over specific perform- 
ance a Court of Equity looks at the substance and 
not merely at the letter ofthe contract. - 
. Ifa vendor sues, andis in a position to convey 
substantially what the purchaser has contracted to 
get, the Court will decree specific performance with 
compensation fcr any small and immaterial deficiency, 
provided that the vendor has not, by misrepresenta- 
tion or otherwise, disentitled himself to his remedy. 
Tf the purchaser is suing, he may elect subject to 
conditions of hardship to take all that he can get, 


and to have a proportionate abatement from the ' 


purchase-monéy. This right applies only to a defici- 
enoy in the subject-matter described in the contract, 
put not to a claim to maka good representation aboab 
that subject-matter made not in fhe contract, but 


‘GENERAL INDEX. 


5,158. 


1035 ° 
CONTRA CT—oconold. 


collaterally to it, in which case the remedy is reois. 
sion, or a claim for damages for deceit where there 
has been fraud, or for breach of a collateral contract 
if there has been such a contract. P. C. RUTHERFORD 
v. ActToN-ADAMS, 84 L. J. P. C. 288 47 


——Vendor and purchaser—Specific perform- 
ance of contract— Terms umnceriain—Contraeb, if 
concluded before stipulated writing — Earnest 
money, payment of, whether conclusive evidence of 
completion of contract—Purchaser, right of, to 
vacant possession 53 








"Vendor and purchaser—Suit for specific per- 
formance 


“CONTRACT ACT (IX or 1872), S. 2 (d)—Consider. 


ation —Abstention from taking legal proceedings, iche- 

ther sufficient consideration. 

Where at the instance of a debtor, a creditor 
abstains from taking legal proceedings against an 
estate which is likely to come into the hands of the 
former on a future date, that is sufficient cpnsidor. 
ation for a promise to pay a debt due tothe latter 
under section 2 (d) of the Contract Act. M. Laxsuu- 
MANAN CHETTIAR 7. BOMMACHI NAICKER 416 


SS. 2 (d), 68—Necessity—Money required 
for sradh of mother-—Consideration, promise to defer 
bringing suit on void contraot if 937 


8.11 i 388 


S. 11— Minor —Contract to purchase, validity 
of—Suit by minor, maintainability of— Sale of minor's 

-property by guardian, if valid—Benefit or necessity of 

minor. 

If there is only an agreement on the part of a 
minor to buy and on the part of a major to sell and 
nothing more, and the former afterwards refuses to 
perform his part of the contract, the latter would 
not be able to hold him liable under the contract, 
because a minor is not, under the Indian Contract 
Act, competent to make a contract; but where in 
addition to the agreement the minor has paid the 
price and has obtained a transfer of the property, 
the transfer is not void, as ib was the act of the 
seller who was at the time competent not only to 
contract but also to make a transfer to any ono 
he liked. 

‘A sale of a minor’s property by his de facto guardian 
for the benefit or necessity of the minor is valid. L. B. 
Mauna AUNG Nyon v. MAUNG GYI 638 


——--$.28 913 


.— S, 93— Public policy—Compromise—Contract 
entered into by a person accused of a compoundable 
“and a mon-compoundable offence, for compounding 
the compoundable offence, validity of—Penal Code 

(Act XLV of 1860), ss. 147, 325. 

Where ina complaint against a person accusing 
him of offences under sections 147 and 325, Penal 
Code, the Magistrate after perusing the complaint 
and examining the complainant issued summons 
only under section 325 and the accused, with the 
permission of the Magistrate, “compounded the 
case by entering into a contract in favour of the 
complainant: 

Held, that. in the absence of anything to show 








— - 





. that there was any truth whatsoever in the allega- 


tions as to the offence under section 147 or that 
e 


LI 
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there was any apprehension in the mind of the 
accused that he would be convicted under that 
section, the contract was not void as being opposed 
to public policy. O. MUHAMMAD [SMAIL V. SAMAD ALI 


BHUYAN 227 
(—— — 8. 24 918 
, —— — RS. 37, 88 (8)— Delivery of goods—Vendor, 


| duty of—Vendee, right of, to refuse to accept, after 

drawing sam ples. à 

A. vendor is (apart from special contract) under no 
obligation to see that the purchaser takes delivery 
within time; all that he has to do is to offer delivery 
within time and give all customary assistance to the 
^ purchaser in taking delivery. 

Where it is necessary forthe vendee before 
accepting delivery to take samples and analyso the 
same, to satisfy himself that the goods tendered are 
according’ tothe contract, the vendor should tender 
goods for delivery sometime before tho date specified 
in the contract, so as to give the vendee reasonable 
opportunity for doing these acts. 

A vendee after accepting the tender of goods for 
delivery and drawing* samples cannot refuse to 
accept delivery on the ground that the goods were 
not tendered for delivery in time. S, FIRM or Rut- 
TONJI BURJORJI v. FIRM or MuTUMAL BHAGCHAND, 9 








S. L. R. 160 720 
S. 38 ` 861 
S. 38 (3) dii 720 

S. 45 : 173 








S. 47 — Bombay Cotton Trade Association 
Rules, rr. 15, 1'7—Vendor to tender goods before speci. 
` fied time--Giving Railway receipt, effect of. 


Under a contract governed by the Rules of the 


Bombay Cotton Trade Association the vendor is 
bound to tender'& delivery order backed by the goods 
before 1 P. M.'of due date. f 

The practice of giving Railway receipts instead of 
delivery orders is adopted merely in order to secure 
the advance payment of 90 por cent. of the price, 
and is not understood in the trade to absolve the 
vendor from any of his obligations as inid down in 
rules 15 and 17. 

-The framers of the rule 17 meant the word 
“tender” to have its full legal connotation. ^ 

» Whire tho vendor has uot tendered “the goods 
^ béfore the specified time, he fails, under section 47 
of the Contract Act, to perform his part of the 
contract and thus precludes himself from 
approaching the Court as a plaintiff in a suit- for 
damages on the contract. B. MUKANCHAND v. NIHAL- 
CHAND, 18 Box. L. R. 96 - 948 


S. 55 —Contract—Specifie performance—Time 
as essence of contract - Express stipulation or nature 
of property or circumstances, effect of —Jurisdiction— 

- Equity - Intention—Requisitions as to title, when 
valid, 

Under section 55 of rhe Contract Act, which lays 
down the same principle as obtains under the law of 
England a Court of Equity will relieve against und 
enforce specilic performance, notwithstanding afailure 
to keep the dates assigned by a contract, either for 
completion or for the steps towards completion, if 
jt can do justico between the parties, and if there 

. . x 2 
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is nothing in the express stipulations between the 
parties, the nature of the property or the surround- 
ing circumstances, which would make it inequitable 
to interfere with snd modify the legal right. But 
the special jurisdiction of equity to disregard the 
letter of the contract in ascertaining what the parties 
to the contract are to be takon as having really and 
in substance intended as regards the time of iós per- 
formance, may be excluded by any plainly expressed 
stipulation; and to have this effect the language of 
the stipulation must show that the intention was to 
make the rights of the parties depend on the obser- 
vance of the time limits: prescribed in a fashion which 
is unmistakable. |The language will have this - 
effect if it plainly excludes the notion that theso 
time limits were of merely secondary importanco 
in the bargain, and that to disregard them would he 
to disregard nothing that lay at its foundation. 
Prima facie equity treats the importance of such 
time limits as being subordinate to the main 
purpose of the parties, and it will enjoin specific 
performance notwithstanding that from the point 
of view of a Conrtof Law the contract has not been 
literally performed by the plaintiff as regards the 
time limit specified. s 

Equity will not assist where there Jas been undue 
delay on the part of one party to the contract, and 
the other has given him reasonablo notice that he 
must complete within a definite time. Nor will it 
exercise its jurisdiction when the character of the 
property or other circumstances would render such 
exercise likely to result in injustice. “In such cases, 
the circumstances themselves, aparf from any 
question of expressed intention, exclude the juris- 
diction, 

Equity will infer an intention that time should 
be of the essence from what has passed between the 
parties prior to the signing of the contract. : 

R agreed in writing by a document. to sell his 
lease-hold interest in & certain property to B. B paid 


-a certain amount as a deposit or earnest agreeiug to 


complete the purchase in two months or forfeit 
the earnest money In investigating the title B 
made certain requisitions some two months after the 
date of ‘the contract. R did not comply with these 
requisitions and gave notice to B that the contract to 
sell was at an end and the earnest money forfeited, on - 
the ground that B had failed to complete his purchaso 
within the date fixed: 

Held, that the case was governed by section 55 of 
the Contract Act, 1872, and that there was nothing 
in the language of the contract or in the subject- . 
matter to displace the presumption that for the 
purposes of specific performance time was not of the 
essence of the bargain. - 

Held, further, that the requisitions were legitimately 
made. P.C. JAMSHED KHODARAM IRANI v, BURJORJI 
DHUNJIBHAT, 30 M. L. J, 186; 3 L W. 2265 19 M. L, Tr, 
184; 14 A. L. J. 225; (1916) M. W. N. 229; 18 Box. L, 
R. 162; 23 C. L. J. 868; 20 C. W. N 744 246 


—— —  &8.65-— Contract of sale—Vendor, lunatic—Pur- 
chaser, right of, to refund of consideration money 
paid—Specrfic Relief Act (I of 1877), ss. 38, 41, ap- 
pleability of—Equitable relief. 

A person who by payment of consideration money 
entered into an unenforceable contract for the pur- 
chase of property with another who was of unsound 


Vol. XXXII] 


CONTRACT ACT—contd. 


mind at the time of the coutract, is not entitled to 
a refund of ‘the money paid, wither under the 
provisions of section 65 of the Contract Act or sections 
38 and 41 of the Specific Kelief Act or on principles 
of equity. C. DOULATUDDIN v. DHANIRAM acy 


S. 69—“Person bound to pay," meaning of— 

“Person interested in payment,” meaning of —Rent, 

a first charge—Purchaser of tenure, liability of, to pay 

‘arrears of rent accruing before purchase—Contribu- 

tion, suit for. 

Oae who is not personally liable to pay but to 
whose land liability is attached, is a person “bound 
by law to pay" within the meaning of section 69 of the 
Contract Act. , 

A person whose land would have been sold had he 
not made 2 payment, is "interested in the payment 
of money" within the meaning of section 69 of the 
Contract Act . 

Rent is, by operation of law, the first charge on a 
tenure and the person -who purchas-s tho same at an 
execution-sale must, in the absence of anything to 
denote the contrary, be taken to purchase it charged 
with the rent du® at the- time of its purchase and 
there being no privity between him and the judgment- 
debtor, he cannot recover from the lattor the money 
which he is obliged to pay for the rent so due. 

The plaintiff andthe defendant No. 1 were co-sharers 
of a taluk, The share of the defendant No. 1 was pur- 
chased by the defendapt No. 2 in execution of a mort- 
gage-cecree. Prior to the purchase of the defendant 
No. 2, the landlord had obtained a decree for arrears 
of rent, and after the purchase by the defendant No. 
2, putup the taluk to sale iu execution of the rent 
decree. The plaintitf deposited the eutire amount due 
to the landlord and saved the taluk, He then brought a 
suit for contribution against defendants Nos. 1 and 2: 

Held, that the plaintiff was entitled to a decree for 
contribution against the. defendant No. 2, and the 
defendant No. 2 could not raise the question of the 
liability of the defendant No. 1 for plaintiff's claim 
when the plaintiff did not insist upon his claim 
against the defendant No. |. ©. 
v. BHAGABAN CHANDRA SEN, 20.C. W. N. 125 200 
—— — $.'I0, applicability of—Express and implied 

contract - Compensation. 

Where there ‘is an express contract between A 
and B that A would deliver certain goods to C, C 
is not bound.to compensate or pay to A though he 
makes use of those goods. 

Section 70 of the Contract Act applies only in 
the absence of an express contract. L. B. SADIK 
Masty v. MAHOMED AUZAM » 511 


d S. 74—Compromise decree—Stipulation to pay 
whole amount on default of payment of any instalment 
— Interest, excessive, provision for— Penalty. 

_ An éxecuting Court can go behind the terms of a 
compromise decree. ` 





A compromise decree provided that the defendant 
do pay a Jess amount than originally claimed according 
to certain instalments stated therein and that in 
' default of payment of any instalment the whole 
amount do hecome payable at once together with 
interest at the rate of 36 per cent. per annum: 

Held, that the liability 'to pay the whole amount 
in default of payment of any instalment was not a 
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penalty but that the provision for the paymont of 
interest at the rate of 36 per cent. per annum upon 
the whole amount was in the nature of penalty within 


the purview of section 74 of the Oontract Act. O. 
JAMIR FAKIR v Ram Lat GHOSE 697 
— §. 180 807 


CONTRACT OF SALE—Decreo—Specific perform- 
ance —Deposit of money—Extension of time fixed— 
Application after expiry of time, if allowable 509 


Dispossession of vendee—Suit to recover 
purchase-money, maintainability of 176 


Sale, non-registration of, effect of—Land 
worth more than Rs. !100—Contract to sell—Specific 
performance, suit for—Limitation Act (IX of 1908), 
Sch. I, Art. 118 536 


Contract to sell lands— Decree fixing timo 
for payment of purchase-money Confirmation of 
decree by Appellate Court, effect of—Appellato 
Court, whether can extend time 401 


— — Contract to sell land Prayer fòr possession, 
whether can be included iu suit for specific per. 
formance — Vendors mortgagec, whether can be 
impleaded 237 


CONTRIBUTION—Hortyagor relieving his co-mort- 
gagors of burden if entitled to contribution - Muham. 
madan Law—Minor, de facto guardian of —Mortgage 
by such guardian, when binding on minor. 

-A mortgagor is entitled to contribution from his 
co-mortgagors for what he has paid for their benofit 
either under compulsion of law or as a private 
transaction, and it is not necessary that he should 
have been put into possession of the property of his 
co-mortgagors. E 

Under the Muhammadan Law if the mother of 

a minor, who was his de facto guardian, makes a mort- 

gage of the minor’s property for the benefit of the 

minor and for necessity, the mortgage is 

binding on the minor, A, ABID ALI v. IMAM ALI, '4 

A. L. J. 18; 38 A. 92 177 


= ; Suit for—Purchaser of tenure, liability of, 
to pay arrears of rent accruing before purchase 200 


CONVICTION—Principal, if convi-ted as accessory 
after the fact—Mere suspicion, if bar to conviction 
—Murder, evidence of, causing to disappear—Alter- 
native indictments, propriety of 132 


291 
Mortgage—Title paramount to mortgaged 
propeity pleaded—-Costs against defendant contest- 
ing mortgage suit on title paramount, order for, 











setting aside of 358 
COURT FEES ACT (VII or 1870), S. 5 534 
—— §.7 (iv), Sca. I, Arn 1 * 5 - 121 


CRIMINAL MISAPPROPRIATION—Son’s liability 
to pay father's debt—Debt incurred by appropriai- 
ing money due to another, if immoral 969 


CRIMINAL PROCEDURE CODE (ACT Y or 1898), 
S. 87 (3) 670 


S. 96 (1)-- Search warrant directing seizure of 
all goods of certain description, legality of}—®uty of 
"Magistrate to state reasons. 

À Magistrate has no authority for issuing, on tho 
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application of the complainant, a search warrant 
ordering the summary seizure of’ all the goods of a 
certain description iu the possession of the accused, 
. Where, therefore, in the course of a trial under sec- 
tions 482, 483 and 486 of tho Penal Code, the Magis- 
trate issued, on the application of the complainant, 
-a search warrant directing seizure of all articles 
pearing the complainant’s trade mark and remarked 
without giving reasons that the accused would not 
produce these things if he were required by sum. 
mons to do so: 
Held, that inasmuch as the Magistrate gave no 
_yeasons whatever for believing that the accused 
would not produce the articles in question if a 
summons were issued to him for thoir production, the 
requirements of sub-section (1), section 96, Criminal 
Procedure Code, were not complied with and the 
order of the Magistrate issuing the search warrant 
was illegal and improper. P. PIYARE Lar v, THAKAR 
Dar SHARMA, 12 P. W. R. 1916 Ca; 17 CR. L. J. A as 
$8.07, 114— Warrant of arrest issued under 
s. 114—Bail—Accused, rights of —Jurisdiction. 
A.Magistrate has no jurisdiction to refuse bail to 
a person arrested under section 114, Criminal Pro- 
cedure Code, against whom proceedings havo been 
taken under section 107 of the eame Code. - S. Faiz 
MUHAMMAD v. EMPEROR, 9 S. L. R. 158; 17 Cn. L. pH 








SS. 109, 118, 122—Swreties, fitness of. 

In a bad livelihood case when several sureties 
are required it is not necessary ‘that each one of 
them should live in the immediate neighbourhood 
of the accused. “CO. ROMESH CHANDRA v. EMPEROR, 17 
Cr. L. J. 95 a . 687 


S. 109—Surety, fitness of—Iminoveable proper- 
ties, if to be considered—Relationship of surety, relc- 
vancy of. . 

The sufficiency of a surety should be considered 
from a general view of his stability and the property 
which he holds; it should not be regarded simply 
from the point of view of the moveable property 
which he possesses. A 

Semble.—In a bad livelihood case the question of 
relationship of the surety with the accused has some 
relevancy in considering the fitness of the surety. C. 
NASURUDDI KARIKAR v. EMPEROR, 17 Cn. L. J. 97 833 


S. 109—Sureties, fitness of—Surety’s immore- 
able properties, if to be taken into consideration, 

In deciding as to the stability of sureties for a 
person bound down under section 109, Criminal Pro- 
cedure Code, their immoveable properties should be 
taken into consideration. C. PURNA CHANDRA v. EXN- 
PEROR, 17 Cn. L. J. 91 683 


S. 110—" Any person within the local limits of 
his jurisdiction,” meaning of. 

The words “any person within the local limits of 
his jurisdictio»? in section 110, Criminal Procedure 
Code, apply also to a person undergoing a sentence of 
imprisonment in a Jail within the local limits of 
the Magistrate's jurisdiction. L. B. EMPEROR v. NGA 
Sane, 17-Cr. L. J. 88 F. B. 680 


"SS. 110, 117 (2), 266—Defendant in security 
prowedings, whether entitled to re-call witnesses for 
cross-eramination. 
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A person against whom proceedings. under section 
110 of the Crim?hal Procedure Code are taken, is 
not entitled to re-call witnesses, who, have given 
evidence against him, for further cross-examination. 
P. AHMAD Bakusu v. EMPEROR, 1 P. R; 1916 Cr; 17 
Cr. L. J. 84 . g 676 


——- §. 110— Imprisonment for failure to furnish 
security—Accused, whether can be bound down on 
suspicion soon after release. 

An order under section 110 of the Crimfhal Pro- 


cedure Code cannot be made against an accused. 


person who has been imprisoned for failure toefur- 
nish security under that section, until he has had 
timé after his release either to retrieve ‘his cha- 
racter or to show that he has no intention of doing 








so. U.B. Nea Po Hui v. ExPEROR, U. B. R. 1915, 
II, 86; 17 Cr. L., J. 85. 4 ` 677 .. 
S. 114 669 
——— §. 117 (2) . “676 
-8S. 118, 122 . ~ 687 
S. 145 667 





——— S. 145—Joint possession of property in dispule 

— Magistrate, jurisdiction of. 

Where both parties to a dispute relating to immove- 
able property are found to be in joiut possession 
thereof, a Magistrate has no jurisdiction to issue an 
order under section 145 of the Code of Criminal 
Procedure, prohibiting cither ¢he ono party cr tho 
other from disturbing the possession of the other till 
evicted in’ due course of law. M.’ VEERABHADRA 
PILLAI v, SHUNMUGAM PILLAI 17 On. L: J. 76 668 


SS. 195, 476—Sanction for prosecution—Ap- 
plication for sanction, if necessary—Deputy Conunis- 
sioner, whether authorised to act under s. 4/6—Penal 
Code (Act XLV of 1860), s. 182—“Public servant,” 
meaning of. P 
A sanction to prosecute given under section 195 

of the Criminal Procedure Code implies an applica- 

tion for sanction and not a mere general and vagu 
order. » 
A Deputy Commissioner passed an order dismiss- 
ing à complaint and-saying that the accused was at 
liberty to prosecute the complainant if he so wished: 
Held, ihat this was not a sanction within tho 


meaning of section 195 of the Criminal Procedure 


Code. 

Section 476 of the Criminal Procedure Code, while 
it authorises the sending of a case for trial by a 
Civil, Criminal or Revenue Court of its own motion, 
gives no authority to a Deputy Commissioner. 

The public servant referred to in section 182 
of the Indian Penal Code is tho public servant to 
whom the information is given and not the public 
servant whom it is sought to injure, and it is 
the former whose sanctionis required by section. 19$ 
(1) (a) of the Criminal Procedure Code. U. B. NGA 
Kyaw Zan v. NGA Kyi Dan, U. B. R. 1915, II, 91; 17 
Ce L. J. 59 651 


SS. 195, 476, 489— Sanction to prosecute— 
Application, if necessary—Duty of Court to exercise 
due care—Notice to accused, whether necessary— 
Order under s. 476—High Court's power of interfer- 
ence —Civil Procedure Code (Act V of 1908), s. 116. 


` 
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A High Court cannot interfere under section 489 of 
the Criminal Procedure Code with the proceedings of 
a Civil Court taken under section 416 of the Code, as 
settion 439 must be read with section 435 and the 
power of revision is expressly confined to the records 
of inferior Criminal Courts. 

An order passed by a District Judge" under section 
476 of the Criminal Procedure Code can only be 
interfered with by a High Court in the exercise 
of its civil jurisdiction under the provisions of 
section 115 of the Civil Procedure Code. 

The Code of Criminal Procedure does not con- 
template a Court or public servant giving sanction 
for prosecution where no application for sanction has 
beén made. 

The authority given by section 195 (5) of the 
Criminal Procedure Code to a Court taking cogni- 
zance of a case to frame a charge of any. offence 
referred to in that section, when sanction is given in 
respect of it, does not relieve the Court of the 
necessity to exercise due care, and consideration be- 
fore it orders a criminal prosecution. Ta ~ 

Sanction to prosecute may be granted without the 
issue of a notice and is not vitiated by the absence 
of such notice; båt notico.should ordinarily be issued 
andin a case of non-attendance, where a person may 
be prevented from attending by illness or any other 
sufficient cause, ib is desirable that notice should 
issue, ".U. B. Noa SAN CHEIN t. So OKARAM, U. B. R. 
1915, II, 83; 17 Cr, L. J. 82 674 


S. 195— Sanctien to prosecute— Contradictory 
statements—Discretion, exercise of. 

An application for sanction when made under 
section 195, Criminal Procedure Code, must be care- 
fully considered before the sanction is given, 
especially when the application is on behalf of an 
old offender in Jail and is directed against a Sub- 
Ingpector of Police. AH 

A. sanction given on account of the contradictory 
statements made by a person without giving him an 
opportunity to explain those contradictory state- 
ments is not a sanction given with due consideration. 
A. Iqpat HUSAIN v. WILAYAT HUSAIN, 17 CR. L. zu 

S. 195 (b) — Sanction to prosecute — Procedure. 
. Ina proceeding under section 195 of the Orimi- 
nal Procedure Code, a Sessions Judge sitting as 
a Court of Appeal proceeded to hold a very thorough 
and searching enquiry, in the course of _which he 
examined on oath the person against whom the 
sanction was sought and recorded a quantity of 
other evidence, and having done this he rejected the 
application for sanction: : 

Held, that the Sessions Judge was right in adoptiug 
the procedure which he did. A. RAHMATULLAH t. 
Emperor, 17 CR. L. J. 29 - : 157 





e 





entrusted to more than one person—Joint trial, whe- 
‘ther legal— Separate trials for misappropriating difer- 
ent items of money during the same period, whether 
‘allowed — Construction of Statute. ` 
Where in a trial for criminal misappropriation, 
it appears that there are several false entries in the 
accounts, that is sufficiently good evidence to show 


that the accused, who had the charge of the money | 


ayd kept the accounts, misappropriated the sum of 


D 
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money to which the false entries or omissions 
relate. 

If a person entrusts a sum of money to more 
than one person and those persons in collusion commit 
criminal breach of trust or dishonestly misappropriate 
the amount, all of them being accused of the same 
offence committed in the course of one transaction 
can be tried jointly, and there is’ nothing in the 
language of section 222 of the Code of Criminal 
Procedure which makes it compulsory that there 
should be a separate trial of each accused. 

The intention of the Legislature by cnacting 
section 222 of the Criminal Procedure Code is that 
where there is o be a trial for misappropriation of a 
gross sum, there should be only one trial for such an 
offence committed within the period covered by the 
defalcation. 

Where, therefore, a person was tried and convicted 
for misappropriating certain sums of money during 
a certain period and was again put on trial in respect 
of certain other sums of money alleged to have been 
misappropriated during the sáme period: 

- Held, that the charge in the, previous «uso should 
be taken to include all the items misappropriated by 
the accused in tho course of the same transaction 
during that period and that the subsequent trial was 


barred by section 403 of the Code. M. Inve APPA- 
DURAI AYYAR, 17 Or. L. J. 30 158 
S. 234 158 








S. 237—Charge—Procedure. 
When a Court finds it necessary to make use of 
section 237 of the Criminal Procedure Code in 


- order to convict an accused person of an offence 


with which he has not been charged, the Court should 
be particularly careful to formulate to its own 


“mind thecharge upon which, had.it been duly framed, 


it would be prepared to convict, A. ABDUL RAB v. 


Emperor, 17 Or. L, J. 64 656 
S. 256 137, 676 


SS. 284, 326, 327— Trial by assessors—Sum- 
moning of assessors for part icular date—Selection ow 
another date, legality of —Procedure— Trial, if valid. 
A person was summoned to serve as an assessor 

on the 14th of June 1915 ina particular caso. He 

failed to appear in Court on that date but appeared 
on the 17th idem when another trial had to com- 
mence. He was selected to act as one of the assessors 
in that trial: 

Held, that his selection was not improper and the 

trial in which he took part was not invalid. A. 

CuurrA v. EMPEROR, 17 CB. L. J. 17 145 


S.997-——Charge to Jury—Common object. of 
riot, omission to mention, whether -vitiates trial— 
Rioting—Unlawful assembly—Penal Code (Act XLV 
of 1860), ss. 141, 147—Evidence Act (I of 1872), 
s. 114. s : 

Jn his charge to the Jury a Judge should draw 
the attention of the Jury to the caseeset up by tho 
defence and the non-production by the prosecution 
of witnesses who were present at the time of the 
alleged occurrence, pointing out to them that the 
non-production created a presumption under section 
114, Indian Evidence Act, which did not help the 
prosceution caso, . 
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In cases of riob it is essentially necessary for a 
Judge io mention, in his charge to the Jury, what 
an unlawful assembly is. 

Where a Judge in his charge to the Jury said: “The 
offences of rioting, culpable homicide, voluntarily 
causing grievous hurt and the provisions of sections 
34, 149, Indian Penal Code, are explained" and there 
was nothing to show that the Jury were told that 
&rioting can only take place when there is an 
unlawful assembly consisting of at least five men 
with one of the common objects mentioned in section 
141, Indian Penal Code: 

Held, that the charge was most inadequate. 


Semble.—In cases of riot the omission to mention' 


the common object iu the charge-sheet does not 
necessarily vitiate the trial. O. ABDUL SHEIKH v. 
EMPEROR, 17 Cr. L. J. 92 684 


SS. 297, 298, 299— Charge to Jury—Trial of 
several accused together—Omission to place defence 
evidence regarding each accused before Jury, effect. of 
— Misdivection. 


Sections 207 to 299 of the Code of Criminal Proce- 
dure make it imperative on a Sessions Judge to place 
in his summing up to the Jury the evidence both 
for prosecution and defence. 


A charge to the Jury, therefore, in the following 
“words “as for the defence made by the other accused, 
the Vakils for the accused have not laid much em- 
phasis upon it; and so it is unnecessary to go into it. 
You have heard how, when I now asked them if they 
want me to place the defence of the other accused 
before you, they said that the defence on the whole 
would rather be content with challenging the credi- 
bility of the prosecution evidence than to rely upon 
the evidence they have put in”, omitting to place 
before the Jury the evidence regarding the alibi 
set up by the defence when the question turned 
entirely upon the identity of the accused, and to sum 
up separately the evidence against the accused when 
many persons are involved, isa clear misdirection 
likely to prejudice the accused at their trial. The fact 
that the Vakils did not'lay much emphasis upon the 
defence evidence is no reason why the Judge himself 
should not place it before the Jury. A convic- 
tion on such a charge is illegal and must be set aside. 
M. In re SANGAN, 17 On. L. J. 19 147 


-— BS. 297, 299, ill. (a) —Trial by Jury—Judye’s 
duty—Interpretation of Statute— Weight to be attach- 
.ed to illustrations—Penal Code (Act XLV of 1860), 
s, 900, excep. 4—Evidence Act (I of 1872), s. 105. 


An omission on the part of a Judge to explain to 
the Jury the difference between murder and culpable 
homicide not amounting to murder is not in every 
caso a material misdirection. 

The statements of law in the illustrations used in 
an Act cafinot betaken as laying down substantive 
law; they merely go to show the intention of the 
framers of the Act and may be useful if correct. 

The only expres$ provision as to the duty of a 
Judge in charging a Jury is that in section 297. It 
is-not incumbent on a-Judge to explain a part of 
the law to the Jury, which if they acted on they 
would have gone wrong. ~ 

Before a Judge leaves a caso to the Jury for find- 
ing asto whether the accused’s case comes within 





one of the exceptions to section 300, Indian Penal 
Code, there must be evidence, at least an allegation 
by the accused, on which they might reasonably and + 
properly conclude the facts to be established. 

It is not the duty of a Judge to invent facts 
in the interest of accused persons. 

Per Twomey, J.-- When the facts appearing in a 
case are consistent only with an intention to cause. 
death or to cause bodily injury sufficient in the ordi- 
nary course of nature to cause death, the offence can 
only be murder and it would, in such a cage, clearly 
be misleading to discuss culpable homicide done 
with any lesser criminal intention. ] . 

In doubtful cases of murder & Judge is bound “to 
explain the law as to the minor offence of culpable 
homicide not amounting to murder as well a& the 
major offence of murder. p 

Per Parlett, J —A judicial decision must be taken 
as arrived at under ‘the particular circumstances of 
the case in which it was given and to govern an-' 
other case only if its circumstances are similar. 

It is quite possible to explain fully and correctly 
what murder is without stating what itis not. A Court 
is bound to presume the absence of circumstances 
bringing the case within an exceBtion unless and 
until the existence of these circumstances is proved or 
at least alleged. If there is material only for some 
of such circumstances but not otheré, it would not be 
right for a Judge to raise the “applicability of 
the exception before the Jury as by so doing he 
might mislead them info contravening section 105 
of the F vidence Act. . 

Per Ormond, J.--The examination of an accused is 
to be taken as evidence in the case. The facts, there- 
fore, stated by an accused must be considered by 
the Jury in the same way as facts deposed to by the 
witnesses in the case, the Jury being at liberty to 
accept as true all or some only of the facts stated 
by the uccused But it is the. duty ofa Judge to 
explain to the Jury not only ihe law applicable to 
the facts as deposed to by the witnesses in the case, , 
but also the law which is applicable to the facts as 
stated by the accused. L. B. NGA Mya ~. EMPEROR, 





8 Bur. L. T. 220; 17 Cn. L. J. 49 F. B. 641 
— —— SS. 298, 299 147 

S. 299 ill. (a) ` 641 
—— —— 88. 326, 327 145 





SS. 350, 435, 489—De novo trial, if cancels 
charge previously framed— Order subsequently passed 
in favour of accused, whether amounts’ to discharge 
or acquittal—Revision against acquittal by private 
party, whether competent. | 


Adenovo trial held under section 250, Criminal 
Procedure Code, does not imply the cancellation. of 
a charge previously framed against the accused, 
and consequently an order subsequently passed® 
letting off the accused is one of acquittal and mot. 
of discharge, 

Though the High Court has power to interfere 
on revision with an order of acquittal at the 
instance of a private party, that power is only 
exercised when the order has resulted in grave 
injustice. M. Buerua SIMBADRI -NAIDU v. BEHAYA 
SITHARAMA PATRUDU, 2 L, W. 1244; 17 Cr. L, J. 1 

: ere: 129 


Vol. XXXII] 


CRIMINAL PROCEDURE CODE—contd. 


—— — 8. 869 —Rejection of application for vevision— 
Review—-Power of High Court—Order, if required to 
be sealed—Allahubad High Court, Rules, Ch. VII, 
rr. 5, 8. 


A High Court has no power under section 369 of 
the Code of Oriminal Procedure to review an order 
dismissing an application for revision made by an 
accused person. 


Anorder of a High Court dismissing am applica- 
tion for revision requires under the Rules of the 


Allahabad High Court to be sealed. A. GoBIND’ 


SAHAI v, EMPEROR, 14 A. L. J. 61; 17 On. L. J. 47; 38 
A. 134 335 


8. 408 158 


——— Ss. 408, 418 —Appeal—Co-accused—One sen- 
tenced to 4 months’ imprisonment other to fine of 
Rs. 50. 

Tt is not in the fitness of things that a Sessions 
-Judge should be able to decide a case involving 4 
sentence of four months’ imprisonment and ab the 
same time bo forced to refer to the Chief Court a 
peitier sentence based cn tho same or closely- 
similar incidents. 4 

Two persons were tried together before a first 
Class Magistrate. One was sentenced to imprison- 
ment exceeding one month and the other to a finc 
not exceeding Rs. 50: 

Held, that both had a right of appeal to the 
Sessions Cowt under section 408 of the Criminal 
Procedure Code and that the right was not taken 
away by. section 413 of the Code. P. EMPEROR v. 





NAURATI, 30 P. R. 1915 Or; 17 Cr. L. J. 27 155 
—— — S. 418 155 
—— — 8. 447 833 


—— Ss. 417, 256-—Acquittal, appeal from—Evi- 
dence, consideration of, in criminal cases—Presump- 
tion of innocence-—Burden of proof—Appellate Court's 
duty in regard to findings of fact by Trying Court — 
Unlawful assembly -Common object to enforce right 
—Riot—Mischief —Bona fide claim of vight—Penal 
Code (Act XLV of 1860), ss. 141, 147, 148; 149, 324, 
320, 490— Written statement by accused persons, 
filing of — Practice. 


' No distinction is drawn in the Code of Criminal 
Procedure between an appeal from an acquittal 
and an appeal from a conviction. 

An appeal from an acquittal may lie on a ques- 
tion of fact and there aré no special rules for dealing 
with the evidence in such appeal. 

In all criminal cases the innocence of the accused 
person must be presumed; and the burden lies 
upon the prosecution of completely rebutting that 
presumption.  , 

If after the consideration of the whole evidence any 
d@ubtis felt by the Court asto the guilt of the 
acoused, he is entitled to the benefit of that doubt. 

An Appellate Court should give weight to the 
opinion of the trying Court which had the witnesses 
before it and was, therefore, able to judge from 
their demeanour whether or not they were telling 
the truth. 

There cannot be a conviction under section 430 
where there is a right or a bona fide claim of right. 
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The Code of Criminal Procedure does not provide 
for filing written statements by the accused. Such 
statements are entirely irresponsible and should not 
be allowed to be filed. C. DEPUTY LEGAL REMEN- 
BRANCER, BEHAR AND ORISSA v. MATUKDHARI SINGH, 
20 C. W. Y. 128; 17 Cr. D. J. 9 137 


~ — S. 417—Acquittal, revision against order oj— 

Local Government refusing to appeal —Jurisdiction of 

High Court. u 

In cases of acquittal of an accused the revisional 
jurisdiction of a High Court should ordinarily 
be exercised spariugly and only where ii is urgently 
demanded in the interests of public justice, and 
a High Court should not entertain an application by 
a complainant to revise un order of acquittal after 
the Local Government has declined to direct an 
appeal against it. L.B. GmaHax & Co. v, Busey, 17 
CR. L. J. 91 683 


—— —— S. 485 129 


—S§, 487—Order of discharge—Acquittal—Lur- 
ther inquiry, order for, if competent. 

A Sessions Judge bas no jurisdictifu to order 
further enquiry, under section 487 of the Code of 
Criminal Procedure, in a case in which an order of 
discharge amounting in effect to one of acquittal 
was passed. M. In re PorHURI VENKATARAMAYYA, 
17 CR. L. J. 96 687 


———S. 439 129, 660, 674 


— — 8. 439— Complaint, non-inention of assault in 
— Conviction for assault, illegality of—Penal Code 
(Act XLV of 1860), s. 323. 

Where a complaint merely mentioned the fact 
of the accused having used abusive language, but 
did not contain any mention of assault and the 
accused was convicted under section 328, Indian 
Penal Code: 

Held, that the conviction was bad and liable to be 
set aside in revision. P. Moon OHAND v. n 

4 


—8S. 489—High Court, power of, to enhance 
sentence—Laches of prosecution, effect of —Penal Code 
(Act XLV of 1860), ss. 380, 454. 

Where a person is convicted under sections 380 
and 454, Indian Penal Code, and subsequently it is 
discovered that ho has been previously convicted 
seven times, a High Court would not enhance 
the sentence under section 439, Criminal Procedure 
Code, in the absence of any irregularity or impropriety 
in the Magistrate’s proceedings. 

The powers of rovision are not to be invoked to 
supply the laches of the prosecution. S. EMPEROR 
v. Uswac, 9 S, L. R. 95; 17 CR. L. J. 3 131 


— sS. 476 651, 674 


— S. 476—Offence committed before ope Magis- 
trate—-Succeeding Mugistrate, if can order prosecu- 
tion—Jurisdiction— Penal Code (Act XLV of 1860), 
s. 198. 3 
A Deputy Magistrate, being of opinion that a Police 

ofticer appearing as a witness in a case before him 

had nob told tho truth, left him to the mercy of 
the Superintendent of Police and of the District 

Magistrate. The District Magistrate remarked that 

the Magistrate should take proceedings under sgction 








— 
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476 of the Criminal Procedure Code. The Deputy 
Magistrate having been transferred the succeeding 
Deputy Magistrate ordered the prosecution of the 
Police Officer under section 193, Indian Penal Code: 
Held, that the succeeding Deputy Magistrate had 
no jurisdiction to initiate the proceedings under 
“section 476 of the Criminal Procedure Codo inas- 
much as the offence under section 193, Indian Penal 
Code, was neither committed before him nor was 
brought'io his notice in the course of any judicial 
proceeding. O. AJUDHIA SARAN SINGH v. EMPEROR, 
2 0. L. J. 546, 17 Cr. L. J. 40 328 


—S. 476—Order for prosecution of plaintiff 
in course of trial, whether justifiable— Interference 
ın revision—Civil Procedure Code (Act V of 1908), 
s. 115— High Courts Act (24 § 25 Vict, C. 104), 
s. 15—Difference of opinion among Division Bench 
Judges evercising powers of revision—Letters Patent 
(Mud), s. 36. 


Where in the course of the trial of a suit, a 
Court ordered the prosecution of a plaintiff for 
perjury on the basis*of a statement which he made 
while negotfations were going on for a compromise 
but which he contradicted when, the negotiations 
having fallon through, the caso was taken up and 
he was put in the witness-box: 

Held (per Abdur Rahim, J.), (i) that the proceed- 
ings of the Court were highly irregular and a High 
Court had jurisdiction to interfere under section 115, 
Civil Prosedure Code, as also under section 15 of the 
High Courts Act, as the action of the Court amounted 
to au abuso of the powers vested in it by law; 

(ii) that if the prosecution was for making two 
contradictory and inconsistent statements, it could 
not be sustained as the first statement was not made 
on oath. 

Per Ayling, J. (dissenting)—(i) That though the 
order of the Court was passed with insutflicient 
regard to the possible indirect prejudice resulting 
from it, ib was neither illegal nor irregular, nor passed 
in the exercise of a jurisdiction not vested in it by 
law aud a High Court was not justified in sotting it 
aside under section 115, Civil Procedure Code; 

(ii) that it was desirable to defer the passing of an 
order under section 476 of the Criminal Procedure 
Code till the conclusion of the trial; 

(iii) that the power of superintendence vested in a 
High Court by section 15 of the Charter Act was of 
the most gencral character and was uot restricted by 
ariything in the section, but às regards interference 
with the orders of subordinate Courts, it should be 
exercised most sparingly and only under very 
exceptional circumstances; 

(iv) that in the exercise of the powers under section 
15 of tho Charter Act, it was not the business of a High 
Court to gauge the probability of a conviction. 

By tHe Court.—Where the Judges constituting a 
Division Bench differ in opinion ina matter in which 





“their powers of revision are involved, the proceedings 


are regulated according to section 36 of the Letters 
Patent and not section 98 of the Civil Procedure 
Code. M. In ve, KARRI VENKANNA ParRUDU, 18 
M. L. T. 591; 17 Gr. L. J. 42 330 


S. 476—Sanctioning prosecution of witness for 
perjury pending trial, propriety of. . 
Although proceedings under section 476, Criminal 
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Procedure Code, against a witness for giving false 
evidence ought not to be taken until the close of the 
trial, as such action is cminently calculated to 
intimidate subseqtent witnesses and defeat the object 
of tho trial; yet this is a consideration which affects 
the accused under trial, and not a witness. S. 
NASIRSHAH v. Emperor, 9 S. L. R. 176; 17 Cr. L. J 
77 66v 


— S. 488— Maintenance for illegitimate child, 
- application for dismissal oj —Order, if final — Magis- 

trate, jurisdiction of, to entertain another application., 

A Magistrate’s order dismissing an application for 
maintenance under section 488 of the Criminal 
Procedure Code, 1898, is a final order so far a9 his 
Court is concerned and he has no jurisdiction to 
entertain a second application on the same facts. 
C. MUTESARI v. NaND KUNAR SINGH, 17 Cn. L. J. 
106 ` 842 


—S. 488 —" Unable to maintain itself," meaning 
of — Well-vo-do child, whether entitled to order for 
maintenance. 

The words “unable to maintain itself” in section 
48S of the Code of Criminal Procedure apply as 
much to tha case.of a child, which has got meaus 
of its own or which is entitled inelaw to be main- 
tained and is being maintained, as to a child which 
is able to earn a living by its own exertions. 

A child which possesses a legally enforceable right 
to maintenance from its mother's tarwad isin the 
same position as a child which possesses property 
in its own right, and neither is entitled under section 
488 to an order for maintenaifce against its’ father. 








M. CHANTAN v. OHAKKAPAYYAN MATHU, 19 M. L T. 
28; (1916) M. W. N. 111; 17 Cr, L. J. 16 144 
CRIMINAL TRIBES ACY (IIL or 1911), Ss, 22, 

24 Trial, regularity of—Oharge, framing of, 


necessity of —Conviction, legality of. 


An accused was convicted under the Criminal 
Tribes Act without framing any charge and without 
being given an, opportunity for cross-examining 
the prosecution witnesses and without any evidence 
that he was a registered member of the criminal 
tribe: 

Held, that the accused was prejudiced and his 
trial was bad in law. 

Obiter dictum.—A chargo can be framed against 
au accused prosecuted under tho Criminal Tribes 
Act on his mere statement before a Magistrate if 
it shows that he has no real defence, and he can bo 
convicted under section 22 if not under section 24 of 
the Act. A. TANG BHAR v, EMPEROR, 17 Cr. L, J. 


70 662 

—— — 5, 24 662 

CULPABLE HOMICIDE. See PPrxán Copy, S. 
299. 

CUSTOM. See HINDU Law; MEMONS. e 


——-, proof of—Proof, sufficiency of—Document, 
construction of—Fact, finding os —Oudk Civil Digest 
(1912), Vol. I, Chap. VII, para. 272, rule III, as 
corrected, effect of. i 
A second Appellate Court is bound by the finding 

of the lower Courts that certain documents constitute 

sufficiont proof of an alleged custom, 


. Vol, XXXII] 


CUSTOM —ocontd. 


Rule III of para. 272, Chapter VII, Oudh Civil 
Digest (1912), Vol. I, as corrected by the correction 
slip, dated 18th February 1914, does not introduce 
any new rule, but declares the meaning of tho rules 
as they stood before. O. BaspEo SINGH v. Raw 
Puar Stnea, 2 O. L. J. 607 


Family custom— Widow succeeding to her 
husband's property in joint fumily, custom as to, 
proof of — Wajib-ul-arz, interpretion of 291 


—— —— Suit by different sets of plaintiffs claiming 
in the alternative, whether maintainable—Aroras of 
Siplkot—Burden of proof 526 


, trading—Marine TInsurance—Loss of goods 
on return journey ; 540 


ADOPTION—Hvidence—Statements in other 
cases, admissibility of—Admission of adoption by 
widow in favour of daughter's son, effect of —Admis- 
sion of adoption by illiterate person, weight of. 

An Appellate Court can rely upon statements made 
in a separate case ‘and admissible in evidence, 
although not brought on the record of the case 
before it, when the record containing the statements 
was in the origenal Court and was referred to in 
_the judgment of that Court. 

The use of the words ‘adopted son’ by an illiterate 
villagor in statements made by him does not bind 
him when by his conduct and other statements it, 
appears that he did not regard the person in respect 
of whom the words were used as his appointed heir. 

Findings of fact in a éaseas to the factum or validity 











` of adoption are not evidence against persons who 


were not parties to the case in which the findings 
were given. 

The admission bx aw idow of rhe adoption of her 
daughter's son by the widow's husband is of little 
valne to establish the adoption. P. ARJAN SINGH 
v. DARBARA SINGH, 198 P. L. R. 1915; 140 P. W. R. 
1915 312 


ALIENATION—Awans uf Fattehjang Tahsil, 
right of, to bequeath property to prejudice of vever- 
sioners. 





A sonless Awan proprietor of the Fattehjang 
Tahsil is, not by custom, entitled to bequeath his 
property to the prejudice of his revorsioners. P. SHER 
ZAMAN v, KARAM BAKHSH 806 


——by futher of ancestral property, 
ratification of—Sons, if bound—Mala fides—Civil 
Procedure Code (Act V of 1998), s. 11—“Claiming 
under,” meaning of—Daughter's daughtei’s or son's 
marriage by widow—Legal necessity — Appeal —Court 
Fees Act (VII of 1870), s. 7 (iv), Sch. I, Art. 1. 


In a case in which the whole subject-matter of the 
suit is also the subject-matter of appeal, the amount 
or valne of the subject-matter of appeal is nothing 
fhore than the value of the property which the 
plaintiff is seeking to recover and ‘possession of which 
the defendant is seeking to retain. 

A more remote reversioner is not bound by a 
ratification made by a nearer reversioner which is 
demonstrably improper and when mala fides on 
the part of the nearer reversioner is established, 
the next reversioner will not be bound even by a 
decree. ` 


748. 
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Under the Customary Law a son has a right in his 
ancestral property independently of his father and 
has thus an independent right of suit with regard to 
the ancestral proper ty and cannot ho said to be 

“claiming under” his father within the meaning of 
section 11 of the Civil Procedure Code, 1908, and is 


nob bound by anything done by his father with 
regard to such property. 
"The expenses incurred by a widow for the 


marriage of a daughter's daughter and a daughter's 
son out t of her husband’s property are not for valid 
necessity under the Customary Law of the Punjab. 
P. SOHAN Tan v.SanpaR KHAN, 16 P. W. R. ee 

21 


ALIENATION by father-—Succession—Hindu 
Law-—Mitakshara—Adoption of custom in some 
matters, effect of—Ancestral property—Property ac- 
quired as income of ancestral pr operty—Presum ption 
— Right to succeed with father in estate of grandfather 
—Special custom, proof of. 

The Aroras of Mauza Vidoy Dera Ghazi Khan 
District, are generally governed by Hindu Law, but 
they have adopted the rule observed by their agricul- 
tural neighbours which givesa father the ordinary 
estate for life onjored by an agricultural proprietor 
in the Province, but itis not proved that they have 
still further departed from Hindu Law by adopting 
any other agricultural custom or ideas and in parti- 
cular it is not proved that a father has the power 
to disinherit any of his sons in respect of ancestral 
property. 

Property acquired from the income of ancestral 
property is ancestral property according to Hindu 
Law 

Where a Hindu governed by the Mitakshara system 


-is found in possession of immoveable property, of 


which & partis ancestral, the presumption is that 
the other part is either ancestral property or was 
acquired from the procceds of the ancestral property 
in his possession. 

Among droras of Mauza Vidor a claim by a 
grandson to succeed to a share in the property of his 
grandfather along with his father is untenable. P. 


. BUDHU RAM v, MUHAMMAD Dis, 16 P. L. R. 1915; 86 


315 


Property inherited by adopted son 
from adoptive father, whether ancestral—Ancestral 
property, what is—Status of son of adopted son to 
challenge alienation—Custom, how established. 


A property which is ancestrol in the hands of an 
adoptor does not become ancestral qua the ndopteo 
and a son of the latter cannot challenge his disposal 
of it. 

- Ancestral property is that which has descended 
to the holder from a male ancestor. 

Custom cannot be extended by logical process; it 
must be established inductively, not deductively; in 
the-absence of any authoritative statement of the 
custom, it can be established only by *instances, and 


P. R. 1915; 165 P. W. R. 1915 











not by a priori methods. P. AMIN CHAND ~. 
Bown, 107 P. R. 1915 29 
—Qollaterals, remote, suit by, for 


declaration, when maintainable. 


The proper person to object to an alienation i ig 
ihe nearest reversionary heir, but if that "person 


e 
1044 
CUSTOM —-contd. 


omits without sufficient cause to protect 
estate, the remoter reversionerscan take aotion. 

Where, therefore, the collaterals of a vendor sued 
within one year after the sale effected by him for 
a declaration that the sale should not affect 
their reversionary rights or in default of being 
able to obtain such a declaration, claimed a decroe 
for pre-emption, and there was a nearer collateral 
of the vendor who took no steps to protect the 
estate but subsequently brought a snit for pre- 
emption: i 

Held, that the plaintiffs as remote reversioners 


the 


‘could under the circumstances maintain the suit for 


declaration. P. BAHADUR SINGH v. BHAGEL SINGH, 
104 P. R. 1915 . 11 


= SUCCESSION—Bhatti Rajputs of Mauza 

Kum, Tahsil Pind Dadan Khan—Assent of father to 

mutation, when binding on son. 

In matters of succession, Bhatti Rajputs of Mauza 
Kum, Tahsil Pind Dadan Khan, are governed by 
agricultural custom andnot by Muhammadan Law. 

Where ima suit for declaration that a certain 
mutation shall not affect the plaintiff’s reversionary 
rights, it appeared that the plaintiff’s father gave 
his assent to the mutation not because the parties 
had been observing Muhammadan Law in the past, 
but because he wished it to be followed in the future: 
. Held, that his assent could not be held to be a bona 
fide assent so as to be binding upon the other 
members of the family. P. Musammat JANNAT v. 
ABDULLA, 4 P. R. 1916; 26 P. W. R. 1916 817 


Hindu Law—Kapur Khatris of Hafizabad 
—Succession, if governed by custom— Daughters, right 
of, to succeed. 


In a suit against the widow and daughters-of a 
deceased member of a big landowning Kapur Khatri 
family of Hafizabad for a declaration that the 
plaintiff was the reversionary heir of the deceased, 
the question arose as to whether such family was 
governed by custom or by Hindu Law: 

Held,(1) that the family, being exogamous and being 
for generations past intimately connected with 
zemindari work, could not be taken to be governed 
by Hindu Law; 

(2) that in the absence of  wajib-ul.araiz and 
riwaj-i-ams limiting the collaterals’ preferential 
rights merely to ancestral property, a daughter in 
the family had, according to custom, no right to 
succeed as an heir to either the ancéstral or the self- 
acquired immoveable property of her deceased 
father. P, RuKMAN v. Sain Das, 19 P. W. R. 1916 875 


Self-acquired property, gift of, to daughter— 
Akali Nihangs of Tarn Taran—Proof. 


Where a property has not been proved to be an- 
cestral, a gift by an Akali Nihang of his self-acquired 
property to his daughter is valid, 

Custom cannot be proved established or extended 
by logical prdtess, it can be proved only by instances. 
P. Pata SINGA v, LACHHAMI, 105 P. R. 1915 16 


Tribal custom—Danghters, exclusion of, 
from inheritance—Custom as regards family in 
question to be proved—Court, discretion of 734 

















nature of—-Mortgage—Redemption, 
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Village proprietary body, rights of—Village, 
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A mortgagor who was a member ofa village pro- 
prietary body digd leaving no direct heir of his 
own. The plaintiffs who were of the same tribe 
and gotas the mortgagor sued as members of the 
village proprietary body to redeem lands belonging 
to the’mortgagor. The village was, however, found 
to be homogeneous and did not consist of a number 
of proprietors of different tribes, religions and 
castes. The mortgagees though distantly related to 
the mortgagor were not proprietors in the village: 

Held, that the mortgagees had no right id succeed 
and that the plaintiffs were entitled to redeem. P. 
BUDHIF SINGH v. Moan SINGH, 40 P.W. R. 1916768 


CYPRES. See Trust. s 


DAMAGES-—Abuse of process of Court—Interlocu- 
tory applicationina suit, effect of—Suit for damages, 
maintainability of—Application for attachment 
before judgment, whether gives rise to damages 8 

4 44 

Marine Insurance—“Covering note", how 
far contract for sea insurance- -Insurers, liability of 

— Loss of goods on return journey—Trading seers 

| 54 


DAMDUPAT, rule of . 231 


DANOING GIRL, adoption by. See HINDU Law. 


DEBT, See HINDU Law. 


DEBTOR & CREDITOR 965 
Debtor unable to pay on account of creditor's 
act, effect of—Interest for Such period, if recover- 
able—Penal interest, relief against —Court, power 
of ! 536 





Transfer with intent to defeat or delay 
creditors—Preference of one creditor over another, 
when valid—Bankruptey, consideration of —Oon. 
veyance, when valid `> 343 


DECLARATION, suit for, maintainability of—Relief, 
vague, based on allegations outside pleadings — 
Court, power of . 365 


DECLARATORY SUIT. See Sprciric RELIEF Act 
S. 4 ; Suir. 
———— Digwari tenure—Civil Court, jurisdiction of, 
to reinstate a ghatwal dismissed 437 
Suit to declare that property attached is 
judganent-debtor's, maintainability of—Vizagapatam 
Agency Rules—Appeal, right of—Inherent power— 
Civil Procedure Code (Act V of 1908), O. XXI, v. 63. 
Under the law prevailing in the Vizagapatam 
Agency a suit will not lie for a declaration that a 
certain property in respect of which a claim petition 
has been allowed, is the property of the judgment- 
debtor 
Obiter dicia,.—Where a question is raised 
whether one of the items attached by the Court does 
in fact belong to the judgment-debtor, the partigs 
have in justice and equity a right to get this ques. 
tion determined even in the absence of express rules 
providing for claim petitions. ý 
There is no inherent right of appeal where the 
Statute does not create one. : 
Quere.—Whether there is a Common Law right 
vested in every subject to have his title, which is in 
dispute, declared ? M. MAHARAJA OF JEYPORE v, 
Hart KRisuNa Parro, 29 M. L. J. 730 226 





Vol. XXXII] 


DECREE—Attachment — Odjections—Res judicata— 
Limitation to contest order on objection—Party neg- 
lecting to contest within time, effect of. 

A decree fora sum of money with lien on mort- 
gaged property "by attachment and sale is not a 
decree under the Transfer of Property Act or under 
Order XXXIV of the Civil Procedure Code, 1908, and 
the decree-holder in such a case can ask for the 
attachment of the mortgaged property and objec- 
tions to attachment can also be made. 

A decision inter partes as to the non-liability of 
certain property to attachment in execution of a 
decree against a mortgagor bars further attachment 
of the same property in another decree against the 
same mortgagor. 

. An executing Court has to decide an objection 
to an attachment although the value of the pro- 
perty might greatly exceed the value of the decree. 

An order passed on an objection to an attach- 
ment if not contested by regular suit within the 
year, becomes final anda party who is dissatisfied 
with the order but neglects to contest it by regular 
suit within the year, cannot evade it by the simple 
device of getting another decree and making a fresh 
attachment. P. Kanan Devi v. NIHAL Devi, 101 
P. R. 1916 43 





binding -upon judgment-debtor— Notice, proper service 
of—Amendment of barred decree — Limitation. Act (IX 
of 1908), Sch. I, Art. 182, cl. (4). 


A decree has to bear the same date as that of 
the order making it, and not the date on which it 
is signed by the Court? 

An erroneous orderfor execution of a decree passed 
after notice to the judgment-debtor cannot, although 
unreversed, be treated as valid against him where 
the service of the notice has nob been made in accord. 
ance with law and there is nothing to show that 
the judgment-debtor became aware of the execution 
proceeding. 

A service of a notice by affixing a copy'on the 
entrance door of the house of a judgment-debtor 
without making a diligent search for him is not 
a service in accordance with law. 

An amendment of a decree after its execution has 
been barred by limitation, cannot give a fresh start 
to limitation from the date of the amendment under 
Article 182, clause (4), of the First Schedule of the 

: Limitation Act, 1908. 0O. ANANDRAM v. NITYANANDA 
BARHAM 744 


—-— Er parte decree—Decree-holder auction-pur- 
chaser, purchaser from—Plea of bona fide purchase 
for value, raising of—Consent decree obtained by forg- 
ing name of judgment-debtor in solenamah, effect of— 

* Fraudulent consent decree, whether requires to be set 
aside—Consent decree, value of—Evidence Act (I of 
1872), s. 44. 


A purchaser from a decree-holder auction-pur- 
Chaser in execution of an ex parte decree cannot avail 
himself of the plea of bona fide purchase for value, 

In a suit for the recovery of possession of a pro- 
perty on declaration of plaintiff's right as auction-pur- 
chaser in execution of arent deorce, it was found that 
in execution of & mortgage-decree by consent ona 
solenamah executed by the mortgagors and the 
mortgagee the same property was purchased by 
the mortgagee-decree-holder and sold to the 


GENERAL INDEX. 
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defendant No. 1, and the plaintiff though made a party 
to the mortgage suit was no party to the decree 
by consent but his name was forged in the solenamah: 

Held, that the plaintiff was in a stronger position 
than a mere ez parte judgment-debtor and the 
defendant No. could nof resist his title on the plea 
of bona fide purchase for value but must look to his 
fraudulent vendor for compensation. 

Held, also, that the plaintiff being no party to the 
consent decree could attack it in his suit by virtue 
of section 44 of the Evidence Act and did not 
require to have it set aside. 

Held, further, that the consent decree against the 
plaintiff was a nullity and did not require to be set 
aside, as it would if there were an ex parte decree 
against him after making him a party. 

A consent decree differs from a decree of Court in 
this, that no one is a party to the decree who has 
not willingly contracted to govern himself by the 
decree if sui juris and if he isnot, the Court must 
have declared the decree contractéd for him by his 
guardian to be for his benefit. C. ABDUL HAKIM 
Gazi v. Pancut DASI ° 849 


—, interpretation of ——Chavge or mortgage—Limi- 
tation Act (IX of 1908), Sch. I, Arts. 136, 144, 148, 


Where a decree directed that A should ‘obtain 
possession of the house in suit from Bif he paid B 
acertain sum and subsequently A sold such interests 
as he had in the house to C, and after that C 
brought a suit against B, who was never paid and 
thus retained possession of the house, for possession 
on payment of the said sum: 

Held, that the decree did not create a mortgage or 
a charge and that the suit was governed by Article 
136, and not by Article 144 or 148, Schedule I, of the 
Limitation Act. O. RAGHUNATH PRASAD v, Musammat 
KETKI, 2 O. L. J. 500 353 


Preliminary decree, when decisions on cer- 








tain issues—Test 866 
DEED, construction of 468 
DEKKHAN AGRICULTURISTS’ RELIEF ACT 


(XVII oF 1879), S. 72, applicability of—‘Person,' 
meaning of—Cause of artion— Agriculturist, bond 
executed by—Suit for recovery on bond—-Limitation. 


The word ‘person’ in section 72 of the Dekkhan 
Agriculturists’ Relief Act is equivalent to the word 
‘defendant’ which occurs in section 8, clause (w), 
of the Act. x 


The words ‘cause of action’ in section 72 of the Aot 
refer to the whole bundle of material facts which it 
is incumbent upon a plaintiff to prove in order to 
establish his case. 


The defendant's father executed a registered 
bond on the 16th June 1900 when the defendant was 
not born. The plaintiff sued for? recovéry on the 
bond in 1912. The defendant resisted the suit as 
barred by limitation on the groumd that he not 
having been born when the cause of action arose was 
not an agriculturist: 


Held, that the suit fell under section 72 of the 
Dekkhan Agriculturists’ Relief Act and was not 
barred by limitation. B. Pirappa MALKAPPA v. 
ANNAJI APPAJI, 17 Bow. L, R. 974; 40 B. 189 è 495 


> H 
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l DIGWARI TENURE—Ghat Bharra—Ghatwal, posi- DIRECTOR. See COMPANY. 
tion of —Civil Court, jurisdiction of, to veinstate * DIVORCE Bee MORADA Fae 
Ghatwal dismissed—Declaratory suit, maintainability 4 s 
of —Specific Relief Act (I of 1877), s. 42— Arguments EASEMENTS AQT (V or 1882), Ss. 52 ro 64 346 


from analogy, when to be made—Object or motive of 
party — Presumption — Plaint— Relief. 


A Civil Court has no jurisdiction to reinstate a 
Ghatwal who has been dismissed by the Executive 
Government as unfit for the discharge of his duties. 
But where a Commissioner decides against a claimant 
not in the exercise of his discretion, but upon an 
erroneous view of the relative title of his contestant, 
a Civil Court is competent to grant to the claimant 
relief by way of a declaratory decree under 
section 42 of the Specific Relief Act, so that he may 
approach the Executive Government and seek their 
decision on the question of the appointment of a 
successor to the office of Digwar. 


If a bill (plaint) contains charges putting facts in 
issue that are material, the plaintiff is entitled to 
the relief which those facts will sustain under ‘the 
general prayer, but he cannot desert the specific relief 
prayed and, under the general prayer, ask specific 
relief of anpther desoription, unless the facts and 
circumstances charged by the bill will consistently 
with the rules of the Court maintain that relief. 


Per Jenkins, C. J—At Ghat Bharra the Digwari 
position is that of an office remunerated by the en- 
joyment of land and on the death of a Digwar 
holding office there is a general usage to appoint 
his heir in his place as the successor to his office 
but^his claim and tenure of office are dependent on 
the approval of the Government. 


Per Mookerjee, J.- -Àn argument from analogy may 
arise where a principle of law is involved, but where 
Courts are dealing with the positive enactment of a 
Statnte, reasons founded upon analogy are scarcely 
applicable. 


A Civil Court is not concerned with the object 
or motive, of a party who comes into Court in 
assertion of his alleged right .and he should not 
be refused declaration merely because he seeks it 
with a view to influence the opinion of the Revenue 
Authorities, unless the declaration sought can be 
based only on the investigation of a question which 
is by Statute or otherwise expressly excluded from 
the cognizance of the Civil Court. 


The Digwars of Ghat Bharra always enjoyed cer- 
tain lands attaghed to it and when a person was 
dismissed from the office of Digwar he was forth with 
deprived of the lands. When dismissed, the Digwar 
was at liberty to appeal from the decision of the 
Magistrate to the superior authorities: 


Held, that under the circumstances the presump- 

tion was that there was not a grant of lands burdened 

. with a certain service but the grant of an office the 

performanee of whose duties was remunerated by the 
use of lands. : 


Held, furthes, that the office was not hereditary in 
the sense that the heir of the last holder was 
entitled as & matter of right to discharge the duties of 
the office and to remunerate himself from the usufruct 
of the lands attached thereto. U. HEMENDRA NATH 
Roy v. UPENDRA Narain Roy, 22 C, L. J, 419; 20 C. 
W., N. 446 437 


EJECTMENT. See AGRA TENANCY Act, s, 58; BENGAL 
TENANCY Acr, s. 49, cx. (6). 

for arrears of rent— Possession, effect of— 

Agra Tenancy Act, s. 11. ; 386 

—— —— Agra Tenancy Act (II of 1901), ss. 60, 61— 

Decree for arrears of rent —F'ifteen days’ notice not 


given— Gross and palpable error of law- Revision 
755 


- Number of plots incorrect— Clerical erfor— 
Amendment . §12 
, Suit for, by four out of five brothers—One 
brother absent abrond— Agent—Presuraption—7 81 
, Suit for—Erection of buildings on 1waqf pro- 
perty 558 
ENDOWMENT. See Trust. 


ENHANCEMENT OF RENT. See „AGRA TENANCY 
Act, s. 48; OupH RENT AcT, s. 33. 








"EQUITY. See CONTRACT, x 


ESTOPPEL. See EVIDENCE ACT, s. 114. 





Acquiescence—Unregistered deed of ex. 
change 5 


—— — Judgment-debtor — Recree — Correctness of 
amount claimed in, execution, acknowledgment of 


l 754 
—— — Minor, contract by, if binding by menns of 
estoppel 388 


——-— Non-transferable occupancy holding, sale of, in 
execution of money decree without objection of tenant 
—Co-sharer landlord —Purchaser of co-sharer lund- 
lord's interest—Ciril Procedure Code (Act F of 1908), 
s. 47—Landlord and Tenant Procedure Act (VIII of 
1869, B. C.), s. 27—Limitation, special, applicability 
of. 


Where the proprietors of a share in a mauza held 
a non-transferable occupancy holding within it 
and in execution of a money decree against them, 
the holding was sold without any objection on 
their part to its saleability in the exeoution pro- 
ceedings: 


Held, that a purchaser of the proprietary share 
of these proprietors was estopped from objecting 
to the sale on the ground that the holding was not 
saleable by the custom of the locality, inasmuch as 
his vendors having opportunities of taking the said 
objection in the execution proceedings did not do so. 


Section 27 of the Bengal Act VIII of 1869 applieg 
only to v case where dispossession of the tenant 
has been made by the whole body of the landlerds. 
C. RAMU PAL v. PRAKASH CHANDRA 757 


——— —- against pleading—Want of jurisdiction 629 


—— — Sir, sale of-—Laud ceasing to be sir—Land 
recorded as  sir-—Co-sharer, no objection by — 
Co-sharer becoming tenant—Estoppel 387 
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EVIDENCE—<Agreement to pay full rent reserved in 
kabuliat on expiry of its term, during which large 
portion of rent to be kept in hajat, effect of—Ervi- 
dence that rent was never realised at rate stipulat- 
ed'for in lease, value of—Instalments for payment 
of rent numerous, whether corftrary to usage— 
Agreement to accept reduced rent, consideration 
for—Evidence that’ stipulated instalments were 





never enforced, value of 185 
Books of account, how proved 454 

—, consideration of, in criminal cases—Pre- 
sumption of iunocence—Burden of proof 137 


"Contract —'l'erms uncertain —Earnest money, 
payment of, whether -conclusive evidence of com- 
pletion of contract 


+—— Conviction both for forging document and 
for using it as genuine, whether illegal — Entries in 
account books proved to be in handwriting of de- 
ceased person—Books not proved to be kept in 
regular course of business—Objection as to admis- 
sibility, when to be taken 665 


Credit of witnesses—Witnesses interested in vc- 
sult of suit, testimony of, worth of —Minor, major de- 
fendant described in plaint as, effect of --Guardian 
ad litem—Representation, if proper—Nolice not served 
wpon minor pfior to appointment of guardian ad 
litem, effect of —Proceedings, subsequent, validity of 
— Decrees, if binding ón minor—Civil Procedure Code 
(Act V of 1908), O. XXXII, v. 3 (4)—Hindu Law— 


Joint trading family—Debts contracted by managing - 


member, when binding on whole family—Creditor, 

duty of—Limitation Act (IX of 1908), s. 5—Eatension 

of period of limitation — Decision. of first Appellate 

Court on technical point set aside in second appeal— 

Merits, trial on—Second Appellate Court, election of. 

The mere fact that a party’s witnesses upon a 
certain point are his relations or are in some way 
connected with him, and are thus more or less 
interested in the result of the suit, is no ground for 
disbelieving them, when the point is such as can 
reasonably be expected to be reliably established only 
by their testimony. 

If a defendant is of full age at the time that he is 
sued, but is described in the plaint as a minor, and 
a guardian ad litem is appointed for him, he is not pro- 
perly represented in the suit by such guardian. Nor is 
a minor defendant so represented in acase where no 
notice has ever been served upon him prior to the 
date of the order by which his guardian is appointed, 
for the language of Order XXXII, rule 3 (4), Civil 
Procedure Code, is peremptory and requires a very 
strict construction. And, in such cases, the subse- 
quent proceedings are invalid sofar as the minor is 
concerned, so that he is not bound by the decrees 
obtained against him under such circumstances. 


Debts contracted by a managing member of a 
joint Hindu family are binding on the other members 
only when they are for a family purpose. But where a 
@amily carries on a business or profession and 


maintains itself by means of it, the member who. 


manages it for the family has an implied authority 
to contract debts for its purposes and the creditor is 
not bound to inquire into the purpose of the debts in 
order to bind the whole family thereby, because that 
power is necessary for the very existence of the 
family. 
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Two suits of different valuations filed in a Subor- 
dinate Judge's Court were disposed of in one judg- 
ment. In thesmaller of them the appeal lay io the 
District Judge’s Court, and in the other to the 
Judicial Commissioner’s Court direct. The appellant 
applied for a copy of judgment and decree. When 
he got the copy he found out that that decree related 
to the suit in which the appeal lay to the Judicial 
Commissioner'spCourt. The result was that by the 
time that an appeal was filed in tho District Judge’s 
Court, its period of limitation had already expired, 
and the District Judge, therefore, dismissed it as time- 
barred: 

Held, that under the above circumstances the pro- 
visions of section 5 of the Limitation Act were appli- 
cable and that the appeal ought not to have been dis- 
missed as time barred: 


Where a first Appellate Court decides a first 4 
appeal only on a technical point, for example, 
on a point of limitation, and in second appeal ihe 
second Appellate Court sets aside that decision, itinay 
itself, if proper, dispose of the case on the merits 
instead of sending it back to the first Appellate Court 
for that purpose. O. GHANSHYAM Das v. Harper, 2 
O. L. J. 562 380 


Deed dealing with moveables and immove- 
ables, admissibility of, to prove partition of move- 
ables- Intention of parties 486 
Examination of accused person as witness, 


legality of—Evidence of such accused, adinissibility 
of 13 








Good fuith, evidence of 616 


Judgment and evidence in criminal trial, 
whether admissible in civil suit—Admission to 
Police Officer in criminal trial, whether admissible 





Secondary evidence of document given av 
trial—Appellate Court, whether can admit docu- 
ment itself 711 





Statements in other cases, admissibility of— 
Admission of adoption by widow in favour of 
daughter's son, effect of —Adinission of adoption by 


illiterate person, weight of 812 
EVIDENCE ACT (I or 1872), Ss. 17, 18, 21 18 


—— — Ss. 24, 27—Information given by accused to 
Police officer on threat, admissibility of —Confession 
retracted, disagreeing with other evidence in case, 
“effect of. 

The fact that a Police officer got by means ofa 
threat an information from a prisoner as to a cir- 
cumstance incriminating the latter, does not render 
that information inadmissible in evidence, 


An accused’s confession subsequently retracted 
and not tallying with the other evidence in’ the case, 
cannot be pressed as strong evidence against him. 
O. Emperor v. TILAK, 20. L. J. 468; 17 On. L. J. 33 

321 


—— S. 27 321 


—-—— 8. 27—Confession— Pointing out of dhatura 
tree by accused to Police—Statement, if admissible. 
In a Police investigation of à casce under sec- 

tion 328, Indian Penal Code, the accused said to the 


" 
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EVIDENCE AOT—contd. 


Darogha "Y gave seed of dhatura." On being asked 
from where the seed came, the accused pointed out 
to the officer a dhatura tree. 

Held, that the statement was inadmissible in evi- 











dence. A. EMPEROR v. PANCHU, 18 A. L. J. 1077; 
17 OR. L. J. 8 136 
—S, 33 18 
——— — $8. 84 794 
— S. 35— Revenue Records, admissibility in 
evidence of 548 
—-—-—- — S. 42 18 
—S. 44 849 
—— — §. 65 774 
—— —— 8. 65 (c)—Secondary evidence-—Loss of docu. 


ment—Duty of Cowrt in admitting secondary evidence, 

A Court should be very stict, before admitting 
secondary evidence, in insisting on- strict proof on 
the loss of a document like a mortgage-deed or a 
special power-of-aftorney authorising the creation 
of a mortgage. A. JasPAT Rar v. Devi Dayan 399 
S. 69—Proof of mortgage bond— Finding by 

first Court—Document “legally proved" — Appellate 

Cowrt, whether should interfere. 

A Court of first instance that records the evidence 
in a case is in the best position to say what a 
witness means, and when it comes to a finding as to 
a document having been “legally proved” ‘within 
the meaning of section 69 of the Evidence Act, an 
Appellate Court should be very slow to interfere 
with the finding especially when no objection has” 





` been taken to its admissibility at the time of the 


hearing. M. MANCHUKONDA ÁPPADU V ATUHI APPALA- 
SWAMY . 760 
S. 85—Registration of special power-of- 
attorney, if necessary 395 
794 


S. 92—“Oollateral”’, meaning of—Plaint not 
properly framed—Points at issue well known to 
parties-—Court, whether can grant relief 941 


S. 92— Contract to pay rent at fixed rate— 

Oral evidence, whether admissible to prove variation 

of contract— Payment for long time of smaller sum, 

whether entitles tenant to pay that rate always— 

Agreement to accept lower vate for particular period, 

effect of. 

Where the rent payable by a tenant is fixed by 
a muchilika properly executed, it is not open to 
the tenant to let in oral evidence to prove that the 
contract has been varied. 

Payment fora long time of a smaller rent than 
that agreed upon does not give the tenant a right 





—— 5. 90 





‘for all time to come, to compel the landlord to 


receive only that rent. 

A communication from the landlord to the tenant 
to the efféct thdt the reduction hitherto made in 
the rent will not be granted after the date of that 
letter is a mere agreement to discharge the tenant 
from liability to pay the contract rate for a particular 
period and to accept in lieu thereof a smaller sum. 
No consideration is necessary for this remission; and 


.it does not offend against section 92 of the 


M. MAHARAJA or BOBBILI v. RANKU 
703 


Evidence Act. 
APPALA NAIDU, (1916) M. W. N. 149 
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S. 92—Endorsement on promissory note— 
Pesumplion— Consideration — Oral. evidence, whether 
admissible to prove contract between parties. 

The law will rase a presumption that, as betweou 
an endorser and an endorsee of a promissory note, 
the endorsement is for the consideration recited 2 
the note, but that presumption will not make it “ 
contract in writing” within the meaning of section 
92 of the Indian Evidence Act, so as to exclude 
oral evidence to prove what the consideration for 
the endorsement really was. M. AYYATHURAI AYYAR 
v. SIVARAMA PATTAR KARIKAR + . 233 


S. 92—Evidence that rent was always paid 
at lower rate than that stipulated in lease, admissi- 
bility of 251 


S. 92— Written agreement—Addition of new ` 
terms, if permiited—Transfer of Property Act (IV of 
1882), s. 40. 

Criminal proceedings between the purties were 
compounded on certain terms arranged between 
them and set forth in great detail and with 
much care and elaboration ‘a & written agreement. 
The agreement contained no roference to the subject- 
matter of the suit which the plaintiff subsequently 
instituted, alleging in the plaint that the said sub- 
ject- matter formed part of the consideration for the 
compromiso in the criminal proceedings: 

Held, that in putting forward the case as alleged 
in the plaint, the plaintiff was attempting to adda 
new term to the written agreement which settled 
the terms of the compromise, and that, therefore, 
under the provisions of sectton 92 of ‘the Indian 
Evidence Act, the plaintiff could not be permitted 

















todo so. B. Jacnvaw MULJI v. NATIUJI JAGESWAR, 
18 Box. L. R. 90 938 
S. 94—Misdescription and mutual mistake— 

Oral evidence, admissibility of 174 
8, 105 641 

—— 8.114 684 
S. 114 (b) 843 








S. 114. — Circwumstantial evidence — Proof — 

Prosecution, duty of. 

In criminal cases, as a rule, it is for the prosecution 
to prove their case and an uccused person should not 
be convicted merely because he has told lies in 
his defence. In cases of circumstantial evidence, 
however, where facts are put forward on behalf of the 
prosecution which unless explained justify an inference 
of guilt being drawn against tho accused, ib is 
both lawful and proper for the Court to consider 
the explanation of those facts which the accused 
puts forward in his defence. A. ABDUL AZIZ v. 
Emperor, 17 Cr. L. J. 23 151 


8. 114—Compromise between widow and 
next reversioner, whether binding on later rever- 
sioners—Party accepting conveyance from legateee 
whether can contest Will—Estoppel by conduct $6 





S. 114. —AMoney due on bond, suit for—Bond 
lost—Payment pleaded—Burden of proof. 

Where a plaintiff sues for money due upon a bond 
but alleges its loss, and the defendant admits its 
execution but pleads payment, the onus lies on the 
defendant to prove payment either by the productioti 
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of the bond or by other evidence or both. And if 
the defendant does not produco the bond, ` the 
question of its loss is only material in so far asit 
may raise a presumption one way or the other 
under section 114 of the Evidence Act. O. JAGAN 
NATH v. KAMTA SINGH, 2 O. L. J. 408 349 


S. 114, ill. (a —Presumption— Possession of 
stolen property. 

Where a thief got intoa house by house-breaking 
and the stolen property was found in his possession, 
he may be presumed not only to have committed 
the thefé but also house-breaking. L. B. HUSEIN ~. 
EMPEROR, 17 Cn. L. J. 32 160 


—ce— S. 115 — Minor—Estoppel - Contract by minor, 
, Wf binding by means of estoppel— Contract. Act (IN 

of 1872), s. 11. 

No question of estoppel arises where the statement 
relied upon is made to & person who knows the real 
facts and is not misled by the untrue statement. 

The law of estoppel must be read subject to other 
laws suchas the Indian Contract Act. 

Therefore, & minor cannot be made liable upon a 
contract by means of an estoppel under section 115 of 
the Evidence Aot, when some other law (the Contract 
Aot) expressly provides that he cannot be made liable 

` in respect of tife contract. C. GOLAN ABDIN t. 
Hew CHANDRA, 20 C, W. N. 418 388 
S. 145 267 


S. 145—Discrepancies in witness’s present 
and previous statements ~Court, duty of—Ancestral 
property—Collateral succession, whether rule of 
survivorship applicable in cases of—Judgment, 
value of—Authority. 291 


EXCISE ACT (XII or 1896), S. 51— Possession of 
over 4 quarts of tavi. 

Where an. accused had affixed ten recoiving pots to 
his two toddy trees the previous night and the 
Excise Officer carly next morning found that these 
pots contained ovor four quarts of tari allowablo 
under the Excise Act: 

Held, that the accused was in possession of the 
tari and was rightly convicted under section 57 of 
thé Excise Act. L. B. Emperor v. NGA Aw, 16 
Cr. L.J 670; 8 Bur. L. T. 286 654 


EXECUTION OF DECREE—Application for execu- 
tion of a foreign decree, when allowed—Competency 
of foreign Court's jurisdiction, how detormined— 
Voluntary submission, effect of 597 


Application for execution by transferce of 
decree—Transferee, what must prove—Benamidar 
transferee, whether entitled to execute 952 


Application returned for amendment but not 
ve-presented —Step-in-aid, of execution. 

An execution application which is presented but 
returned for amendment and is not re-presented 
within the time limited, is sufficient to save limitation 
s®far as a subsequent application is concerned. M. 
NARAYANASWAMI NAIDU GARU 2, Knovipi GANTAYYA, 
(1915) M. W. N. 865. 691 

Application for substitution of name—Decree, 
validity of, if can be impeached. 

Where an application was made for tho substitu- 
tion of the petitioner’s name in place of the decrec- 
holder with a view tu the execution of the decree: 














EXECUTION OF DECREE—contd, 


Held, that the question of the validity of the decree 
did not arise in such a proceeding, L. B. 
Manomep Hapy v. Joakim, 8 Bur. L. T. 216 492 


Arrest in execution, order deciding legality 
of—Appeal—Application to set aside ex parte 
decree—Order giving time for payment, whother 
operates as stay of execution 731 


——— Assignment of mortgage decree fraudulently, 
effect of-~Sale in execution—Assigneec, whether obtains 
good title—Insolvency of judgment-debtor—Official 
Assignee, if necessary party. 

Where, in a suit to recover certain property on 
the strength of the plaintiff having purchased 
it from the Official Assignee in oxecution of a money- 
decree against the insolvent, it appeared that the 
defendant purported to havo purchased the samo 
property sometime before in execution of a mortgage- 
decree which had been fraudulently and collustvoly 
assigned to him without consideration: 


Held, (1) that the purchase of "tlie defendant was 
not-a bona fide one and gavo,him no title’ to the 
property. e 

(2) that the judgment-debtor having been adjudi. 
cated an insolvont and all his property having 
vested inthe Official Assignee bofore the sale to the 
defendant, the Official Assigneo was a necessary party 
to all proceedings affecting that property, and a sale 
held without his being brought on the record was 
not binding and did not convey any title. M, 
DEVARAJA AIYANGAR t. TIRUMALASAML NAIDU 489 


Attachment, effect of, from. which date 276 





——— Auction sale in execntion—Failare of pur- 
chaser to deposit —Re-sale—Dofaulting purchaser, 
when liable for loss. 907 


Auction sale set aside—Auction-purchasers, 
several—Some appealing against order setting aside 
sale, effect of, as regards auction-purchasers not 
appealing. 

When on an appeal preferred by one of the auction- 
purchasers at an execution sale, an Appellate Court 
reverses the order of the first Court setting aside the 
sale, the order of the first Court does not stand good 
even against the other auction-purchasers who did 
not appeal. C. Tursi Raut v. Nani Bux 193 


Compromise—Instalmeuts—Decree—Defanlt 
in payment of instalmonts—Deorco-holder, remedy 
of —Execution of decree 693 


Court, power of—Decree absolute—Premia 
paid by decree-holder on account of insurance of mort- 
gaged property subsequent to decree, whether 
recoverable in execution—Judgment-debtor, position of 
=Dbjections in ewecution department —Res judicata 
—Estoppel. 

No addition can be made by a Lourt executing 
a decree beyond such as the deerce directs, other 
than the costs arising out of the execution pro- 
ceeding. : 








Thus, in mortgage suits, a decree absoluto determines 
the amount which is recoverable from the mort. 
gaged property and no. execution can be granted 
for any sum not covered by the decree or incidental 


to its execution, = 
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"Where, therefore, a  decree-holder claimed to 
add certain premia paid by him on account of 
the insurance of the mortgaged property against 
fire subsequent to the date: of the decree obtained 
by him on his mortgage, but the decree did not 
contain any authority for adding such premia, 
although the mortgage-deed empowered him to 
insure the mortgaged property against fire and to 
add the premia paid by him to the mortgage-money: 


Held, that the decree-holder could not racover the 
premia claimed by him. 

A judgment-debtor who puts forward objections 
jn the execution department is not always bound 
to put forward all possible objections once and for 
all. If he omits any, the matters which he omits 
and which were never raised or decided cannot 
always be treated as ves judicata against him. 

Where a judgment-debtor acknowledged thc 
correctness of the amount claimed in execution on 
previous occasions but objected to the same amount 
being claimed in subsequent execution proceedings: 

Held, that the judgment-debtor was not estopped 
by his previous ackAowledgment unless it was shown 
that he had knowledgo of the details of the amount 
previously claimed. O. Druur AND LONDON Bank, 
LTD. v. RAM Ratan, 2 0. L. J. 611 754 


Decree awarding personal remedy in case 
sale-proceeds of mortgaged property do not suffice— 
Interpretation of decree—LEuecution Court, duty of— 
Jurisdiction. 

In a suit ona mortgage a Court passed an order 
for a preliminary decree and decided inter alia that 
in case sale of the property mortgaged should not 
suffice to liquidate the decretal debt with costs and 


interest the defendants should be held personally 


liable for any deficiency. The decree drawn up 
however, contained the words “shall be at liberty 
to apply for a personal decree": 

Held, that the wordsin the decree must be in- 
terpreted in conformity with the judgment to mean 
“shall beat liberty to apply for execution of the 
decree against the defendants personally”, and that 
the Court on the execution side had no power te go 
into the question whether the defendant was person- 
ally liable or not but-was bound to execute the 
decree as it stood, P. Mapmoo Mar v. MUHAMMAD 
ZAKARIA 820 


Decree, date of—Execution, erroneous order 
for, when binding upon judgment-debtor —Notice, 
proper service of--Amendment of barred decree — 
Limitatian Act (IX of 1908), Sch. I, Art. 182, cl, 
(4). 744 


Decree granting pormanent injunction— 
Power of Court to enforco obedience by punishment 
—Detention in prison after removal of obstruction. 
whether lawful 698 


eDecreo— Payment out of Court, not certified 
—Court, power of, to take cvidence as to such 
paymentsg-Execution application, statement as to 
payment in, if can be relied on—Practice 590 


Limitation Act (IX of 1908), Sch. I, Art. 181— 

Fresh application—Question of substance and not 
of form — Simple question of fact. 

Tho question whether an application for execution 

of n decree is a new application or a revival or con- 
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tinuation of an old one isa simple question of fact 
and is also a question of substance and not of form. 
A. Sant Lan v. SRI Newas Das 1005 
Order ineexecution passed by Small Cause 
Court, whether appealable—Revision—Jatta memo- 
randum, whether a step-in-aid of execution ` 484 
Pendency of appeal, if gives right to defer 

execution—Application for execution, prevention of— 

Fraud—Suspension of execution. 

‘The mere pendency of an: appeal from a decision 
which has removed all obstacles from a decree- 
holder's way to execute his decreo, cannot give him 
n right to defer execution for an indefinite period. 

Where there is no intervention of fraud or force 
which prevented the consideration of a previous 
application for execution, there is no suspension eof 








execution. C. KARTIC HANDRA MONDAL v, NILMANI 
Monnat, 20 C. W. N. 686 931 
Preliminary mortgage-decree for sale— 
Transferee, whether can apply for execution— 
Procedure 981 


Salo in execution of a decree—Irregularity 

- in proclamation, whether enough for setting aside 
sale—Applicant, what must provo 990 
Sale in execution—Property also under 
attachment in execution of superior Court's decree 
—Purchaser not in foult—Sale, whether can bo 
impeached —Irregularities, how corrected 927 
Salo in execution of prior mortgagee's decree 
against mortgagor alone—Purchaser of mort- 
gaga property, position of—Suit by puisne mort- 
gageo against both mortgagor and prior mort- 
gagee — Puisne mortgagee, fight of, to bring equity 
of redemption to sale—Auction-sale of mortgaged 
property pending another suit regarding same, 
effect of 359 


Sale in execution set aside ~Re-sale—Part 
of decree barred, if realizable— Limitation, 

The execution of a decree cannot be barred by 
limitation in part. 

In execution of a decree for money, only a portion 
of the decretal amount was realised by the sale of 
the judgment-debtor’s property. But on the sale 
having been subsequently -set aside, the decree. 
holder applied for the ro-sale of the property: 

Held, that he could by the re-sale realise not 
only tho sum which was the price obtained at the sale 
which was set asido, but also the-balance of his 
decree, though an application to execute it for the 
balanve would have been barred by limitation. C. 
KRISHNA Prosan SINGH v. Marr CHAND 699 


Sale of mortgaged - property—Subsequent 
attachment of sale-procceds by puisne mortgagee, 
effect ‘of—Attachment before judgment by simple, 
creditor—No application for execution prior to 
realisation—Simple creditor, whether entitled to 
rateable distribution 944 


EXECUTION PETITION—Return for amendmqnt 
— No representation—Step-in-aid> 816 
EXECUTION PROCEEDING - Delivery in execution 
of decree, question as to—Defendant against whom 
-no relief granted, if a party—Civil Procedure Coda 
(Act XIV of 1882), s. 241 769 
Toinder of paities, plea as io, non-maintain- 

nbility of 715 











` 
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EXECUTION PROCEEDING—coneld. 
, question to be left to be decided ‘in 862 
e 


EXECUTION SALE, setting aside of, if permissible - 
Without application, oral or written—Civil Procedure 


Code (Act XIV of 1882), s. 310A 783 
EXCLUSION FROM INHERITANCE—Insane— 
Hindu Law 127 


EXECUTOR. See Witt, 


EXECUTORS AND ADMINISTRATORS, accounts re- 
quired to be filed by - Court, power of, to inquire into 
— Legatee, right of, to inspection of accounts—Ke- 
melly, where inspection denied or result unsatis- 
factory—Executor, when becomes trustee 554 


EX-PROPRIETARY RIGHTS. See Acra TENANCY 
Act, S. JO. 


FACTUM VALET, doctrine of 205 


FATAL ACCIDENTS ACT (XIII or 1885)—Com- 
pensation, brother joint with deceased, whether 


entitled to—Amount of compensation, how esti- 
mated T x 18 


FINDING OF COLLECTOR as to payment of rent, 
whether has effect of decree —Subsequent suit for 
determination of rent, whether barred— Res judicata 


FORECLOSURE. See REGULATION XVII or 1806, 
s. 7. 


FOREIGNERS ORDINANCE, 1914, Ss, 3, 8—Delega- 
tion of power of Governor-General in Council to Local 
Government—Notification of Local Government regu- 
lating liberty of foreigners, whether ultra vires-- 
Change of residence, meaning of. 

Where the Governor-General in Council has 
delegated his powers under section 8 of the 
Foreigners Ordinance to a Local Government, a 
notification of that Local Government compelling 
foreigners residing or being in British India to 
notify their change of residence is not ultra vires. 

Chauge of residence implies something of a more 
definite character than a mere casual journey 
involving a couple of nights spent away from home. 
M. In ve OHARLES GkoncE HEDINGER, 17 Or. L. T. 
67 š 659 


——— 8.8 659 

FORGERY. See PENAL Cops, s. 463. 

FRAUD. See Execution or DECREE. 

—~- — Fraudulent transfer—Object of fraud accom- 
plished—Transferor, whether can recover — Defrauded 
party recovering his share, effect of. 

Where a transfer of property is fraudulently sought 
to be effected but the object of the fraud is not 
accomplished either wholly or partially, then the 
person in whose hands the property is, is liable to 
sige up the property to the transferor who effected 
the fraud, but not otherwise. 

The plaintiff effected a sale of a half share of 
certain lands which included his own share and that 
of his brother. At the time of partition between the 
plaintiff and his brother the share of the property 
sold was excluded and the plaintiffs brother wag 
thus deprived of his share. He, however, recovered 
his share subsequently by asuiton discovering this fact. 
The plaintiff then brought this suit to recover his 
share from tho vondoc on the same state of facts; 


GENERAL INDEX. 


FRAUD -— concld. 


Held, (1) that the object of the plaintitjs fraud 
was accomplished when the transfer was effected 
and the property excluded from the partition, and. 
that the plaintiff could not, therefore, maintain this 
suit; 


(2) that the fact that the defrauded party had 
recovered his share did not purge the plaintiff of his 
guilt and he was not entitled to recover his share. 
M. SULUGU SURYANARAYANA NAYAKARAM v. GUNDA- 
BOLU BUTCHAIAH; 8 L. W. 111; (1916) M. W. N. XT 


——— —— Sale of ocenpancy and fixed-rate holding by 
one deed—Plaintiff, if can set up illegality of his 
own contract 913 


FRAUDULENT CONSENT DECREE, whether re- 
quires to be sct asido 849 


FRAUDULENT PREFERENCE—Jntention of insol- 
vent—Nature and probable consequence of payment 
—"Creditor,” meaning of—Payment made “in 
ordinary course of business," whether win be pre- 
ferential—Accommodation acceptor, liability of 795 


FRANDULENT TRANSFER—Creditors delayed- - 
Right of transferor to have transfer set nsido, effect 
of 5309 


GIFT. See Winpu Law; MALABAR Law; MUHAM- 
MADAN Law. 
Custom—Succession— Selt-acquired properly, 
gift of, to daughter—Akali Nihangs of Tarn Tarau 
-—Proof 16 
by Hindu widow to her marricd daughter— 
Declaration that plaintifi’s reversionary rights not 
affected, relief as to, if entertainable 734 


GRANT. See Ina. 

—- —, rent free—Sale of proprietary rights—Re- 
servation of certain area free from all payments— 
Right to hold free of revenue - 4 


GROVE. See Oups Rent Act, s. 107. 
land—Ejectment, suit for 








395 





, when losing its character as such—Land- 
holder not objecting to grove-holder’s planting new 
trees, effect of—Grove-holder, right of, to retain posses- 
sion of grove—Trees, portion of grove becoming devoid 
of - Resumption, piecemeal, if permissible. 

There is no criterion laid down by law for jadging 
when a grove ceases to retain its character as such. 
The question is more or less one of inference to bo 
drawn from the surrounding circumstances. And 
the fact that the landholder took no objection to 
tho grove-holders planting new trees when the 
grove began to lose its character as such, must be 
‘taken into account in judging the character of the 
property. . . 

A grove-holder is entitled to hold possession of 
the plot covered by the grove solong as it retains 
the character of a grove. And the mere fact that a 
portion of the grove has become devoid of trees 
does not entitle the landholder to resume that 
portion of it, inasmuch as the plot must, in the 
absence of proof of an agreement or a custom to 
the contrary, be taken to have been granted as w 
whole and the tenure must, therefore, stand or fall in 
its entirety. O. Har Sanal vc. DHANPAL SINGH, 2 
O. L. J. 589 2. $68 
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GUARDIANS AND WARDS ACT (VIII or 1890), S. 
17(3)—Minor, intelligent preference by, consideration 


of. . 

A boy of 14and a girlof 16 years of age are ‘old 
enough to form an intelligent preference’ within the 
meaning of section 17 (3) of the Guardians and Wards 
Act, and their wishes have a right to the consider- 
ation of a Court appointing or declaring a guardian. 
N. Barroonan v. Mrs. EKSTRAND, 12 N. L. R. 35 

j 977 
—— S. 19 (a)— Minor child, presumption as 
to the religion of—Duty of guardian—Marriage of 

Christian minor with Chamar, achether valid— 

Christian Marriage Act (XV of 1872), s. 4—Right to 

be appointed guardian. 

A child in India must, under ordinary circum- 
stances, be presumed to have his father's religion and 
his corresponding civil and social status, and it is, 
therefore, ordinarily the duty of a guardian to train 
his infant ward in such religion. 

An Indian Chrisifan who was originally a Chamar 
died leaving behind his wife and a minor daughter. 
Shortly after this the Wife was received back into the 
Chamar brotferhood and immediately afterwards she 
married the minor girl to a Chamar to whom she had 
been already betrothed by her father. On an appli- 
cation for the appointment of œ guardian to tho 
person of tho minor: 





Held, (1) tha& the mere fact that the Indian: 


Christian betrothed his daughter to a Chamar did not 
warrant tho inforence that he renounced the Christian 
religion; h 

(2) that inasmuch us the father of the 
girl was, and died, a Christian, the gizl must be 
presumed to be a Christian and the alleged marriage 
was, therefore, invalid; 

(8) that tho mother of the girl having renounced 
the Christian religion was not a fit person to have 
charge of the girl, who must be brought up as a 
Christian until she reached years of discretion when 
she could choose for herself. P. AuLUNTT v. BADAMO, 


46 P. W. R. 1916 m 897 


HIGH COURTS ACT (24 & 25 Vic. C. 104,8. wen 

HINDU LAW. See Acra TENANCY Acr,'s. 22. 

—— -—- Hindu woman, suit by—Legal representa- 
tive—Death of plaintiff pending suit—Right to 
continue litigation. : 104 

Successive life-estates, if permitted im 

endowment 823 
ADOPTION—<Adopted son, status of. 

Under the Hindu Law an adopted son occupies thc 
samo position in the family of the adopter as a na- 
tural-born scn, except in matters relating to marriago 
and to competition between an adopted son and a 








subsequently born legitimate son to the same father. | 


Authorities on the position of an adopted son 
according ¢to the Hindu Law reviewed. (P. C.) 
NAGINDAS BHUGWANDAS v. BACHOO HURKISSONDAS, 30 
"M. L. J. 198; 14 A. L, 7.188; 3 L. W. 259; 19 M. L. T. 
193; 18 Box. L. R. 172; (1916) M. W. N. 258; 28 0. ir 
J. 395; 20 CO. W. N. 702 403 
Dancing girl, when can adopt—Taking child 

for purpose of household duties—Adoption, validity of 

—Calling child “abimanaputhri,” effect of. 

An adoption of a daughter by a dancing girl is valid 
in Ma@ras Presidency if it is nob made for tho pur- 
pose of making the girl a prostitute. 
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An adopted girl does nob cease to be &uch'if sho 
is called “abimanmputhri” and does not thereby 
lose her right of succession to her adoptive mother. 

Where, therefore, a dancing girl took a young 
girl to help her in her household duties out of 
compassion for the helpless child and without any 
intention of forcing her to a life of prostitution and 
adopted her, though she was designated as “abimana- 
puthri:” 


Held, that the adoption was valid and the*dopted 
girl was entitled to succeed the adoptive mother. 
M. NaGAMUTHU PILLAI v. DASI SUNDARAM 743 


————- ADOPTION by widow— Consent of sapindas-+ 
Remoter sapindas, when may be consulted —Widow 
ignoring nearer sapindas on account of hostility— 
Adoption with consent of remoter sapindas, whether 
valid—Authority acted wpon long after it was given, 
effect of. 

A Hindu widow desirous of making an adoption 
can do so only with the assent of the sapindas. 
As the assent is regarded as a substitute for the 
authority of the husband and as the Hindu Law 
enjoins that such an assent should be obtained 
from those who would be the natufal advisers and 
protectors of the widow, prima facie it should be 
sought from those who are next in the line of 
succession. 


Where thero are one or two near "sapindas" who 
from improper motives withhold their consent, it 
is open to the widow to apply to more remoto 
sapindas. But before doing so she must consult 
the nearer ones: even though they be inimical to 
her, she has no right to conclude on a priori reasoning 
that the consultation would be futile. i 

Courts will be justified in conning with care au 
adoption which purports to be based on an authority 
given many years before the event. 


Where, therefore, a Hindu widow after the death 
ofher unmarried son adopted a son with the con- 
sent of the remote sapindas of her husband but 
without having consulted the nearer sapindas, who 
were entitled to succeed to the property of her 
son incase she did not make an adoption, and they 
sued as reversioners to recover the property: 

Held, that it was her duty to have applied to the 
plaintiffs for the consent and that this not having 
been done, the adoption was invalid and the plaintiffs 
weré ontitled to recover. M. AnnpsuMALL! KRISH- 
NAYYA t. ADUSAMALLI LAKSHMIPATHI, 30 M, L. J. 266; 
19 M. L. T. 286 - 253 


ALIENATION — Limited owner— Widow 
— Family settlement, validity of— Consent of ex- 
pectant reversioners, effect of—Mere attestation 
of deed, effect  of—Compromise-deed, con- 
struction of—Decree, admissibility of 468 


by mother of last male-holder—AMitakshara-9 

Half-sister, if can object. 

According to the Mitakshara School of Hindu Law 
only females expressly named in the text can 
inherit. The half-sister of a deceased Hindu being 
not so named is not entitled to succeed to his estate, 
Thorefore, she is not competent to question au 
alienation made by his mother, tho sole surviving 
heir, VP. Manan vc^Jrwax, 47 P, W. R. 1916 910 





— 
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ALIENATION, suit to set aside—Minors— 
Limitation, running of—Alienution by managing 
member and mother as guardian of minor for neces- 
sity, validity of—Interests of minor—Court, duty of. 





In a suit to seb aside an alienation by the guard- 
jan of minor brothers in a joint Hindu family 
limitation begins to run from the date of the elder 
brother attaining majority. 


Wherean alienation is made by an elder brother 
afters attaining majority and by the mother as 
guardian of the minor and the sale is found to be 
for & bona fide family purpose, the transaction is 
velid even though the mother is, unnecessarily 
joined in the deed. 


Seshagiri Aiyar, J.—he decision of the Privy 
Council in Mata Din v. Ahmad Ali, 18 Ind. Cas. 976; 
(1912) M. W. N. 183; 34 A. 218 (P. 6; 16 C. W. N. 
338; 11 M. L. T. 149; 9 A. L. J. 215; 15 C. L. J. 270; 14 
Bom. L. R. 192; 15 O. C. 49; 23.M. L. J. 6; 89 I. A. 49, 
is-only authority for the position that a minor is not 
bound by acts done by persons who presume to act on 
his behalf without any powertodoso. But when the 
alienation is made by a person who is competent to 
represent the minor, the sale cannot be vitiated 
because somebody else who has no right to do so 
has joined ih the execution. 


Where dn executant covenants to convey all the 
interest of which he is then possessed, the fact that 
the various capacities in which that interest vests 
in him are not specifically referred to in the con- 
voyance, will not affect the right of the purchaser. 


Therefore, where a brother was competent to sell 
family property for justifiable purposes, the non- 
mention of the fact that he executed the conveyance 
as a managing member will not render the deed 
any the less effective. 


What the Courts have to look to in such trans- 
actions is that the interests of the minor have been 
properly represented. If that requirement is satisfied 
Courts will be slow to set aside an alienation. This 
rule is subject to the exception that it is not open 
to.every one to intermeddle with the estate of the 
minor on the ground that he is acting for the minor’s 
benefit. M. GOTTUKKULA SURAPA v. GOTTUMKKULA 
VENKAYYA, (1915) M. W. N. 208 802 


DEBT—Immoral purposes— Consideration — 
Onus—Necessity— Books of account, how proved. 





If all necessary and legal debts of a person are de» 
frayed from one known source, the presumption that 
all other loans were expended on immorality arises 
only when the debtor had no debts or business on 
which the loans might have been expended with 
propriety. 
® In a suit brought against the heirs of an original 
debtor for the recovery of moneys advanced on the 
security of mortgage-deeds, the onus lies on the 
plaintiff to establish that full consideration passed 

Where a person advances money to another on that 
other’s assurance that the loans were required 
for business purposes, the person advancing the loan 
is not bound to see to the proper application of the 
money. 


GENERAL INDEX. 
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Where plaintiffs in a suit to recover moneys ad- 
vanced on the security of mortgage-deeds attempted 
to prove consideration by reference to their books 
of account and on appeal the objection was taken 
that the books were not proved but it was established 
that the production of the books by the plaintiffs, 
the Trial Court had ordered a commissary to inspect 
and report on the books in the presence of parties 
and their Counsel which was done, and the defend- 
ants’ Counsel after inspection furnished the com- 
missary with a set of questions none of which sug- 
gested that the books were irregular or unreliable! 

Held, that the books must be taken to have been 
adequately proved. P. INDAR Narayan v. NANAK 
CHAND 454 
DEBT—Son’s liability to pay father's debt.— 

Debt incurred by appropriating money due to ancther, 

tf immoral—Criminal misappropriation. 

H and T bought a property at a revenue sale 
but the sale having been reversed, T withdrew the 
whole of the purchase-money. Jn a suit by H to 
recover his share of the purchase-mon a decree 
was made against Tin execution of which ancestral 
property belonging to T was sold. Theson of T 
brought a suit to recover his half share of tho 
property, on the ground that the debt incurred by 
his father was an immoral debt which he was not 
bound torepay: 

Held, that the debt was not an immoral one uud 
it was incumbent upon the son to repay it and that, 
therefore, he was not entitled to recover his share 
of the ancestral property. ©. HARI SINGH v. SANT 
ProsaD SINGH ` 969 
JOINT FAMILY—Father, suit by—Presump- 

tion—Oath, agreement to be bound by, i binding 

On BONS, 

A Hindu father with one of his three adult sons 
sued to recover debts due to tho joint family, and on 
trial agreed to be bound by the oath of the defond- 
ant. The son, however, did not and withdrew 
from the suit with permission to bring a fresh suit. 

The suit, as brought by the father, was dismissed. 
Subsequently the son with his other brothers sued for 
- the three-fourths share of the debts: 

Held, that as the suit by the father was not onc 
as by the manager of the family the agreement by 
him did not bind the sons and that they were 
entitled, on proof, to a decree of their share of the 
family debt. 

Obiter dicta —Where a Hindu father, a member of 
a joint family, sues or is sued alone, the presumption 
is- that ho sues or is sued in his representative 
capacity. An agreement by him, therefore, to ke 
bound by an oath of the opposite party is binding on 
his joint sons who aro not parties to the suit even if 
they are adults, in the absence of fraud or collusion 
on the part of the father. N. RAMESHWAR v. BHANGI 
Lar, 12 N. L. R. 45 ° 996 

Joint trading family—Debts contracted by 
managing member, when binding on whole family — 











Creditor, duty of 380 
Manager 997 
Manager, whether guardian cf minor co- 


garceners—Sale by manager of family yropeity — 
Suit by minor co-parcener on attavning majority for 
possession of his share— Limitation Act (IX of 4908), 
Sch. T, Arts. 144, 44, 91. 


Pa 
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The manager of s joint Hindu family is the 
manager of thé whole family property, whether his 
co-parceners are minors or majors, but cannot be 
called the guardian of the property of the minors 
in the sense in which the word guardian is used in 
Article 44 of the first Schedule of the Limitation Act 
nor can such a manager alter the real relations 
between the parties by calling himself guardian of 
his minor co-parceners. 

A suit by a minor co-parcener on attaining inajority 
to set aside an alienation by a manager of joint 
family property is governed by Article 144 and not 
by Article 44 or 91 of the first Schedule of the 
Limitation Act. N. ASARAM v. Ravransincu, 12 N. L. 
R. 12 ] 242 


—— —— JOINT FAMILY-—AJMfoney borrowed by father 
for family purposes—Son, whether liable for ve-pay- 
ment—Deathof son pending appeal—Liability of 
family property. * 

Where, in a suit to recover money due ona deed, 
it appeared that the father of the defendant borrowed 
the money for -family purposes, the father and the 
son forming a joint Hindu family: 


Held, (1) that the father in borrowing the moncy 


actedas the agent of the family and, therefore, the 
son was as much liable for the payment of the debt 
as the father; 


(2) that under the circumstances the question of 


the son's personal liability did not arise, as he had - 


died during the pendency of the appeal leaving his 
widow as his sole heir, and that the family property 
was liable for the amount. P. ANANT RAM v. MANSA 
Ram, 89 P. W. R. 1916 780 


Property acquired by one member—No nucleus 
of joint property—Presumption—Separate property 
-Burden of proof. 





Property acquired by à member of a joint Hindu 
family, when there is no nucleus of joint property, 
is presumed to be his separate property, and the 
burden of proving that he threw it into the common 
stock is upon those who assert it. This burden 


is not discharged by the mere fact that he lived with: 


his son in the same house and carried on business 
with hin or even raised money for the purposes of 
the business by mortga ging that very property. M. 
ETHIRAJULU NAIDU v. GOVINGARAJULU NAIDU 12 





Self-acquired property, whether can be convert- 
ed «nto family property— Right of widowed daughter- 
in-law to bs maintained out of family property— 
Wedding-presents, nature of. 

Coutts Trotter, J.—If a man has property which lie 
hus acquired by his own exertions, but shows by 
his subsequent conduct and subsequent dealings 
with that property that his intention was that it 
should be regarded, and he himself regards it, as 
being property ein which his family has a share, 
then that becomes thenceforward family property 
under the Hindu Law. 

Where, thorefore, in a suit for maintenance by the 
widow of a predeceased son against her father-in- 
law, it appeared that the defendant had been 
constantly associating his eldest son with him on 
different business transactions and there was no 
evidence to show that ho had any intention of 
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drawing any distinction in- tenure between the 
different classes ofeproperty: 

Held, that the defendant had by his conduct 
converted the suit properties into family properties 
out of which the plaintiff had a right to be main- 
tained. M. THYALAMBAL v. Kryisunxa Parrar 955 


— JOINT FAMILY —Separation—Burden of 
proof—Allowance out of joint funds given by 
sons to mother, effect of—Lease executed by all 
members and not by managing membe? alone, 
effect of—Evidence, quality of —Custom—Family 
custom— Widow succeeding to her husband's gro- 
perty in joint family, custom as to, proof of— 
Wajib-ul-arz, interpretation of —Maintenance to widow 
in joint family, decision as to—Costs—Discretion of 
Cowrt— Collateral, encumbered property inherited 
from—Encumbrance paid out of joint family funds 
—Property, acquisition of, from joint funds—Mitak- 
shara Law—Survivor ship—Obstructed and wnobstruct- 
ed heritage, effect of— Evidence Act (I of 1872), 
s. 145— Discrepancies in wilness's present and pre- 
vious statements— Court, duty of-—Ancestral property 
— Collateral succession, uhether rule of survivorship 
applicable in cases of— Ji udgment, velue of—-Authori- 
ty. 


Per Stuart, A, J. C.—Where a party admits that a 
certain Hindu family was joint im the first instance 
but pleads that it became separated subsequently, 
the burden of proof lios upon him to prove 
separation, . 

The mere fact that sons in a joint Hindu family 
gave their mother a small separate allowance out 
of the joint family funds for her private use, 
especially to be expended on religious purposes, 
does not show, separation of the family; nor does 
the fact that alease is executed by all the family 
members, and not by the managing member alone, 
establish such separation. 

Very strong and cogent evidence should be 
produced to prove that under a family custom a 
widow succeeds to the property of her husband 
even although he is a member of a joint Hindu 
family. i 

Where a wajib-ul-arz stated that a widow of a co- 
sharer succeeds to the property of her husband: 

Held, that the statement referred to the case of a 
Separated co-sharer, and not to one in a joint Hindu 
family, 

Where a plaintiff claimed as member of a joint 
Hindu family property of a deceased member by 
right of survivorship, and the defendant, the 
deceased’s widow, pleaded Separation of the family 
and further asked the Court to decide the amount of 
maintenance to which she would be entitled in case 
the alleged separation was not established, and the 
Court found that the family was joint but refused 
to decide the question of maintenance: 

Held, that on the finding that the family was 
joint the question of fixing'the defendant's main. 
tenance did not arise, and that the Court acted 
rightly in refusing to decide it. 

A Court has full discretion to award costs to the 
plaintiff against all or any of the defendants accord. 
ing tothe circumstances of each particular case. 

Where an encumbered property is inherited by a 
joint Hindu family from a collateral, the mere fact 
that the encumbrance is paid off out of the joint 
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family funds does not show that the property is 
acquired from such funds. And the mere fact that 
the property is managed by the managing member of 
the family does not establish whether it is or is not 
treated as joint family property. * 


Where a property is not self-acquired but inherited 
by the members of a joint Hindu family governed 
by the Mitakshara Law, and is such as could have 
been partitioned among them at the time that ib was 
inherited, the rule of survivorship applies irrespective 
of the fact whether such property came by obstructed 
or unobstructed inheritance, i. ©., whether it was inherit- 
ed from a direct ancestor or from a collateral. 

Per Kanhaiya Lal, A. J. C. (dissenting)—Section 
14% of the Evidence Act requires that where a Court 
finds that there are discrepancies between a witness's 
statement made before it and the one previously made 
by him before another Court, it should ask him to 
explain them. 

The payment of a joint liability out of joint 

funds does not make the property on which that 
debt is charged a joint acquisition. 
' Although a property inherited by the members of 
a joint Hindu family from their maternal grandfather 
can be treated as ancestral or joint family property 
and thus governed by the rule of survivorship, yet 
that rule canfict be extended to cases of collateral 
succession, because the property inherited from 
separated, collaterals cannot be treated as ancestral 
or joint family property, inasmuch as unless a pro- 
perty comes by descent from a lineal ancestor in the 
male line, it cannot be deemed ancestral or joint 
family property, there being in principle no distinc- 
tion between separately acquired property and pro- 
perty separately inherited by two or more members 
of a joint family. 

A judgment is an authority for what it decides, but 
not for what may seem logically to follow from it. 
O. SURAT: BAKHSH v. SUKHDEI 2 O. L. J. 502 291 


MAINTENANCE, daughter-in-law, if entitled 

to—Joint family property. ; ` 

A Hindu widow isentitled to receive maintenance 
from her father-in-law when the latter lived with his 
son asa member of a joint Hindu family and had 
considerable ancestral property and on his death 
took by survivorship all his rights in the joint 
family property. P. BunHAN v. RADHA KISHEN, 108 
P.R 1915 33 


MITAKSHARA—Custom in adoption of 
some matters, effect of—Ancestral property—Pro- 
perty acquired as income of ancestral property— 
Presumption—Right to succeed with father in 
estate of grandfather - Special custom, proof of A 

315 

— ——— PARTITION—Partial partition, whether al- 
lowed—Property left out of account as worthless, 
whether remains joint—Presumption qn case of parti- 
tion — Burden of proving the contrary —Mortgage 
suit, whether can be instituted for part only of 
mortgage-money. 

In a suit for partition between a father and 
hisson, a certain mortgage-bond was left out of account 
as worthless. Subsequently the father brought a 
suit on the mortgage-bond and it was pleaded 
that the plaintiff and his son were not divided in 
respect of the properties covered by the mortgage- 
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bond and that the son was, therefore, a necessary 
party: 

Held, per Napier, J.—(1) that, all the properties of 
the family not having been included in the partition 
suit, only partial partition had taken place and that 
therefore, the property covered by the mortgage-bond 
remained joint family property; . - 

(2) that the son was a necessary party under 
section 67 of ihe Transfer of Property Act, 1882, 
being a co-owner of the property in suit, and that thc 
suit was, therefore, bad for non-joinder of parties. 


: Per Sadasiva Aiyar, J.—(1) that a complete par. 

tition having taken place between the father and 
the son, the latter was nota necessary party to 
the suit on the mortgage-bond; 


(2) that where there was a partition, the presump- 
tion was that it was a completo one and that it cm- 
braced the whole family property and that if pro- 
perty was afterwards found in the exclusive posses- 
sion of one member of the family and it was alleged 
that such property was still undivided and divisible 
the proof of such an allegatión rested upon the 
party making ib. 

A co-parcener who wishes’ to get a partition of 
family properties has only a single cause of action 
in respect of all the joint properties and hence a suit 
for partial partition cannot lie. M. Kanpum VEN- 
KATASAWMY v. BALIGADU, 19 M. L. T. 43; 3 L. W. 74 


179 
—— SUCCESSION — Insane, exclusion from in- 
heritance of-—Heir of such insane, whether 


has any legal title—Illegitimate child, whether can 

inherit father’s property as against legitimate child — 

Suit for declaration and possession—Limitation 

Act (IX of 1908), Sch. I, Art. 141. 

A person is disqualified under the Hindu Law 
from succeeding to property if he is insane when 
the succession opens, whether his insanity is curable 
or incurable. A daughter .of such lunatio has 
no legal title to the estate loft by her grandfather. 

Under the general principles of Hindu Law an 
illegitimate daughter cannot succeed to her father’s 
property as against a legitimate danghter by a 
Jawful wife. 

A suit by a Hindu daughter for possession of her 
share in her father’s estate on the death of the 
mother falls within Article 141 of tho first 
Schedule to the Limitation Act and time begins to 
run from the date of the mother’s death, A. Ram 
SINGH v. Musemmat BRANI, 14 A. L. J. 11; 38 A. 117 

127 


Sudras—Illegitmate son — Dasi  putra—His 
share in competition with legitimate son or daughter. 
Among Sudras the illegitimate sons of a kept 

woman or concubine are on the same level as to 

inheritance as the dasi putra or the son of a 

female slave by a Sudra. 

An illegitimate son's share must be determined 
by dividing the whole estate im suchea way as to 
give each of tho illegitimate sons exactly half of ihe 
share of each of the legitimate song i 

An illegitimate son in competition with a legi 
timate daughter would have the same share as ‘he 
would have in competition with a legitimate son 
B. GANGARBAI PiRAPPA v. BANDU PrgAPPA, 18 Rom 
L. R. 70 uin 
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— WIDOW — Alienation —Surrender — Mortgage 
by widow— Subsequent surrender by widow of her 
estate in favour of reversioners, whether affects rights of 
mortgagee— Writer of document, whether can be 
treated as attestor—Transfer of Property Act (IV of 
1882), s. 59. 

A widow cannot relinquish her widow's estate 
to the reversioners of her husband, soas to affect 
the valitity of an alienation made by her beforo 
such relinquishment, which, though not binding 





. on the réversioners, is binding upon her for life. 


A widow has got the power to alicnate hor estate 
so as to enure during her life-time notwithstanding 
any event which may happon after the alienation, 

Just as the survivorship doctrine and the son's- 
right-by-birth doctrine are made powerless against 
the equities and rights of attaching creditors and 
alienees for value, in the same way the snrrender 
doctrine (which “is not less artificial than the above 
two,) does not affect alienees for value, who are 
entitled to be protected in their reasonable expectation 
that they obtain a transfer valid for the widow’s life. 

The writer of a*document may be treated as an 
attestor for the purposes of section 59 of the 
Transfer of Property ct. ` 


Where in a soit brought on a mortgage- 
bond executed by a Hindu widow in favour of the 
plaintiff, it appeared that the widow surrendered 
after the execution of the mortgage her life-interest 
in the mortgaged property orally to her husband’s 
reversionary heir, also a defendant in the case but the 


-deed of surrender was executed after the institution 


of the suit: . 
Held, that the surrender was intended to defeat 
the plaintiff's claim to bring to sale the widow's 
life-interest in the property, and was not binding on 
him. M. KoTTAPALLISUBBAMMA v, JATAVALLABHULA 
SUBRAHMANYAM, 80 M. L. J. 260 ` 813 


, decree against, interpretation — of— Test 
— Bale in execution of decree'against Hindu widow's 
interest, effect of. 

Where a decree against a Hindu widow directs her 
right, title and interest in the husband’s property to 
be sold, the test to be applied in order to determine 
the exact interest that will pass by the sale depends 
upon the question, whether the suit in which the 
sale is directed is one brought against the widow 
upon a cause of action personal to herself or one 
which affects the whole inheritance of the property 





in suit. 


In making a decree against a Hindu widow, a 
Court ought to state specifically whether the decree 
is a personal decree or one against her as represent- 
ing her deceased husband. 


In the absence of such specification it is open to 
any Court dealing with the decreo to interpret itin 
accordance with sound principles of law and it is not 
open to the Judge who made the decree to inter. 
pret it ina senge which would render it contrary 
to law. 


In interpretifig a decree against a Hindu widow 
for mesne profits of a property, the frame of the 


original suit for recovery of possession of that pro- 
perty can ‘and should be gone into. OC. KIRANBALA 
DEBI v. KALI CrrARAN SINGHA 587 
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WIDOW—Widow’s estate —Custom— Burden 
of proof — Widow whether can challenge alienation by 
husband —Agreement declaring rights of parties, whe. 
ther compulsorily registrable, 





Both under Hindu Law and agricultural custom . 


a widow is entitled to a life-interest in her husband’s 
estate and, therefore, the burden of proving a special 
custom to the contrary is on those who assert it, 

A‘ widow is not competent to challenge any dis. 
position of property by her husband. 7 

A document executed by several brothers 
which: declares the rights and interests of the 
brothers in estates of large value and also that their 
widows shall not inherit a life.estate but shall re- 
cieve only a maintenance allowance, is an agreement 
inter vivos and is inadmissible in evidence without 
registration. P. Mori SINGH v. Musammat JAMNA 
Devi, 8 P. R. 1916 522 

Estote—Decree against widow, when binds 
estate— Test. " 

Where a suit against a female heir is founded 
upon a purely personal debt or contract of her own, 
ihe decree can only be against her own personal pro- 
perty and a sale in execution of such n decree oan 
only convey her own interest in the property. 

But in order that a decree may operate against 
the estate, the suit must be so fragned as to show 
that it is not merely a personal demand upon the 
female in possession, but that itis intended to bind 
the entire estate and the intorests of all those who 
como after her. 2 

The test is not merely whether the female heir 
could have been sued, but whether she was in fact 
sued, in a representative oajcity. If the rever- 
sioners be joined as parties, the fact would afford 
clear indication that the creditor intends to make 
the inheritance liable and not to restrict his remedy 
to the qualified interest of the female heir. But it 
is not essential that the reversioners should be joined; 
the frame of the suit, the judgment and decree 
may show that the proceeding is not against the 
female heir personally but against her as the: 
representative of the estate of the last full owner. 
C. Punit Narayan SINGH v. RAJKUMARI GODARARI 
Koszni, 22 C. L. J. 400 580 
House of husband re-built by widow— Widow's 

absolute — property—Alienation,  widow's absolute 

power of. 

Where a Hindu widow re-built, after her husband's 
death, a house belonging to him out of her own 
money, and subsequently sold it off: 

Held, that, in the absence of anything to show 
that the widow intended the house after its being 
re-built to be treated asa portion of her husband's 
estate, “it ought to be taken as her absolute property 
O. Ram Dayan v, SuMER 
Sincn, 2 O. L. J. 466 $56 


; partial alienation by—-Consent of reversioners, 
value of—Alienation, whether binding upon estate 
— Surrender of life-estate, when operative. 





v 


e 
Where a Hindu widow alienates part only of the 


estate of her deceased husband, the consent of the 


. next reversioner is never anything more than evidence 


that the alienation was justified by necessity and was 
a proper alienation in law, but the alienation is not 
conclusively validated and made binding upon the 
estate by reason only of such consent. 
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Per Seshagiri diyar, J.—The theory of surrender is 
that the widow retires from the management of the 
property and letsin the persons who are entitled to 
succeed her after her death. This theory becomes 
inoperative if the transfer is made to only one of the 
persons who are entitled to enjoy the property. M. 
MALLA SURIAH v, SURAN NAIDU, 3 L. W. 278; 19 M. 
L. T. 239 : á 993 


—- WIDOW .— Property acquired with income of 
husband's estate, nature of- —Test—Intention. 

The real test to determine whether the property 
acqufred by a widow with the income of her hus- 
band’s estate is her absolute property or forms an 
accretion to the estate, is to ascertain the intention 
of the widow. - 


. Where, therefore, a widow, in her capacity as such, 

brought a suit for pre-emption of the land in dispute 
and kaving obtained a decree therefor paid the 
pre-emption price from the income of her husband’s 
estate: 


Held, that the mode of acquisition pointed to the 
conclusion that she did not mean to sever the land 
from the main estate and that, therefore, it became 
an accretion to her husband's property. U. P. 
B. R. SARJU PRASAD v. KHUSHAL ÜHAUDHRI 832 


sale by—Mitakshara—Pre-emption, right 
225 








of, if arises 
— ——, , Will by, legality of—Reversioner, atfirma- 
tion by, when validates Will by Hindu widow 209 


WILL, construction of—Doctrine of dependent 
relative revocation—Intention— Widow—Adoption.. 
An alternative inconsistent disposition which is 

not valid or effectual in itself does not revoke an ear- 

lier disposition of the same property. 


If by his Will a testator gives property to A and 
by a codicil gives the same property to B, and if 
in the event it turns out that B cannot take, it has 
to be ascertained from the language of the testator, 
as found in his testamentary documents, whether 
he intended that the gift to d should be displaced 
altogether or that it should be displaced only in 
favour of B, and (if B cannot take) the gift to A 
should remain. 


A Hindu, who was the sole surviving co-parcener 
of his divided share of ancestral property, made a 
Will appointing his wife and his daughter to he ex- 
ecutrixes and giving inter alia authority to his widow to 
adopt acertainson of his daughter in case of his 
own death before completing the adoption, and in 
tne event of the death of that son to adopt another 
son of the same daughter. The testator completed the 
adoption and thereafter executed another Will 
which contained no words of revocation of the 
previous Will and was wholly silent as to adoption. 
Both the testator and the adoptee died. Ona suit of 
the reversionary heir of the adoptee the second Will 
was declared null and void and inoperative according 
to Hindu Law. The widow made another adoption in 
accordance with the first Will. On a suit to set aside 
the adoption it was contended that the former 
document was not a Will and that if it was a Will it 
was revoked by the second document and the widow 
had no power to adopt: 
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Held, (1) that the firsb document was a Will, 
inasmuch as it contained an appointment of executors 
and it was executed by a testator who at its date 
could dispose of the property of which he purported 
to dispose; 

(2) that the power to adopt in the earlier instru- 
ment was unaffected by anything in the later and that 
the widow had the power to adopt. P. C. Vencata- 
NARAYANA PILLAI v. SUBBAMMAL, 20 C. W. N. 234; 3 
L. W. 177; 19 M. L. T. 147; 14 A. L. J. 178; (1916) 
M. W. N. 97; 23 C. L. J. 366 373 


—WILL, construction of— Intention, if gathered 
from habits of life and circumstances—Intention to 
confer estate as adopted son, effect of, when not adopted 
—Gift. 

Per Coutts Trotter, J.—A testamentary disposition 
should be construed according to its terms, and a 
particular intention should not be ascribed to the tes- 
tator, unless there are words in the document which 
give that effect; habits of life and the circum- 
stances surrounding the transaction only canuoc 
determine what that intention was. 

A joint enjoyment of a preperty with the testator 
during his life-time cannot be construed as a gift in 
favour of one after his death. 

Srinivasa Aiyangar, J.—Where the tenor of a testa- 
montary disposition clearly indicates that the testator 
intended that a particular person should succecd 
to his property as his adopted son, and in that 
character only, the disposition cannot take effect as 
a gift in presenti when unregistered or as a legacy 
in his favour when he was not in fact tho adopted 
son, nor can he take as a persona designata under the 
Will when there is nothing in the instrument referring 
to him individually except as an adopted son. M. 





THIRUGNANAPAL v, PONNAMMAL MopATHI 569 
HINDU WIDOWS’ REMARRIAGE ACT (XV or 
1856) 8S. 2 801 


S.2, applicability of—Grihast Goshains— 
Karao marriage — Unchastity after inheritance, effect 
of. 

Ifa widow can validly re-marry according to the 
custom of her caste, her re-marriage does not deprive 
her of her right to the estate of her deceased 
husband. 

If a widow becomes unchaste aftor inheriting the 
property of her husband, she does not by reason of 
such uncbastity forfeit the interests which have 
become vested in her by right of inheritance. A. 
Ram Der v. KISHEN DEI 338 
ILLEGITIMATE CHILD, succession by. See HINDU 

Law. 

INAM—Grant conditioned on performance of certain 
duties by inamdars—Grant, whether constitutes 
public trust—Lease by certain inamdars of property, 
whether void as a whole. 

An inam granted to several people on condition 
of their performing certain duties for the beneit 
of the public does not create a pfblic charity. 

Where, therefore, an inam was granted to the 
plaintiff and several others on @ondition of their 
providing water for the use of travellers passing 
through that place and certain of the imamdars 
leased the whole of the inam lands withont the con- 
sent or knowledge of the plaintiff who sued for a 
devlaralion that the lease as a whole was void and 
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that he along with such inamdars who were nob 
parties to the lease was entitled to possession of the 
property: 

Held, that the lease was nob void as a whole, but 
it was not binding on the plaiutiff’s own sharo of 
the lands. M. KuPPARAàZU  VeNKATASUBBIAIL vy 
Munucuna SHAIK SinAg SAHIB, 8 L, W. 157; 19 M. 
L. T, 144 947 


INFANTS RELIEF ACT OF 1874,37 & 38 VIC.. 
C. 62,5. 1 913 
INHERENT POWER —Review 527 
INHERITANCE, See HINDU Law, ALIYASANTANA 
Law. i 
INJUNCTION. See Civiu Procepurs Cops, O. XXI, 

R. 32. . 

Co-sharers— Wrongful user by one co-sharer of 
joint property—Necessity of proving substantial 

injury. 4 

Ina suit for injunction against a co-shurer for 
wrongful use of a joint land, it is not necessary to 
prove that the plaintiff is suffering orislikely to 
suffer substantial injury by such’ user. A. GHASITU 
v. SODHAN SINGH A 690 
INSANITY. See PENAL Cops, S. 84. 
INSOLVENT —Sale in ewecution of decree before order 

of adjudication, effect of—Orderof adjudication, effect 

of. 

Some creditors of a judgment-debtor applied for 
his adjudication as an insolvent. Subsequent to this 
application some property of the judgment-debtor 
was sold in execution of a decree for money held 
by another creditor. The sale-procecds were realized 
by the Court executing the decree before the order 
of adjudication was passed, but the sale was not 
contirmed till sometime later: ' 

Held, that the Receiver of the estate of the insol- 
vont was not entitled to claim payment of tho sale- 
proceeds for rateable distribution among the creditors 
of the insolvent 
Held, further, that, if the title of the insolvent to tho 
property sold had determined by order of adjudication, 
it was of no consequence whother the money was 
paid to the creditor by set-off or was lying iu Court 
awaiting confirmation of the sale. O. ACHAMBHIT 
Lar v. Cuttanca Mar, 18 O C. 268 429 
INSTALMENT. See Cournoutsx. 

INSURANOK, life—Refusal by insurer to accept pre- 
miums, cffect of—Court Fees Act (VII of 1870 ys. 
5—Additional Court-fees, levy of, after decision of 
case, whether allowable. 

Ouce the insurer refuses to accept premiums, 
the insured is not bound to go on tendering suc- 
cessive premiums. in order to save the right to 
recover the amount insured; he can sue for da- 
mages at that timo or refuse to trea the contract as 
at an end, as the insurer’s refusal to accept premium 
is a continuing refusal. 

The provisions of the Court Fees Act relating Lo 
the levy of additional fees apply only to cases which 
are pending and cannot be enforced in cases which 
have been finglly decided. I, B. SHANGHAI LIFE 





lIxsuRANCE Co, Lp. v. Mrs. HELEN CONSTANCE 
Brown 534 
— money—Succession certificate, whether 


necestary to recover after death of insured person. 
991 
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INTEREST on canal dues, if allowable : 556 


—— — Debtor and creditor—Debtor unable to pay 
on account of creditor's act, effec! of —Interest for such 
period, if recoverable — Penal interest, relief against — 
Court, power of. e 5 
Ifa creditor, by his own act, puts ib out of the 

powor of the debtor to make payment, no interest 

is recoverable for the period during which 

the debtor was thus prevented from paying the 

creditor. : 
A Court is competent:to grant relief whenever 

the rato of interest appears to the Court to be of a 

penal character, that is, so unconscionable and ex- 

iravagant that no Court should allow"it. C. 

GOPESWAR Sana t. Japan CHANDRA, 22 O. L. J. 352; 


20 C: W. N. 689 $37 
^ , excessive, provision for-~Penalty 697 
Local cess, arrears of, interest on 4°3 


Mortgage—Fixed period for rodeihption— 
‘Interest after that date, whether Sljargoablo = Rato; 
Promissory note silent as to interest— 
Collateral written agreement as to -interest made 
contemporaneously, effect of—Rate of interest 
chargeable 238 
~ Rule of damdupat—Usufructgary mortgage— 

AMortgagee obtaining possession at a date later than 

the date of document—Rule, whether applicable. 

ln the case of a  usufructuary moytgage in 
which the mortgagee obtains possession at a 
dato later than the date of documént, the 
rulo of damdupat does not apply to the interest 
recoverable’ during the interval between-the date of 
document and date -of obtaining possession. N. 
PANDUJI v. PANDUJI, 12 N. L. R. 1 . 281 


Tendor of mortgage money not made— 
Interest, whether can bo charged : 
INTERPRETATION OF ue EAR TC 
INTERPRETATION OF DECREE ' $53 

Decree awarding personal remedy iu caso 
sale-proceeds of mortgaged property do not suffice 











“20 

INTERPRETATION OF STATUTE 211 
Weight to be attached to illustrations 641 
INTERPRETATION OF WAJIB-UL-ARZ ‘291 


INTERPRETATION OF WILL. See Win. 

JOINT FAMILY. See lliNpU Law. 

JOINT HINDU FAMILY. See PARTNERSHIP. 

JURISDICTION. See ArPEAL; CIVIG PROCEDURE 
Cope, Ss. 15, 16 (d), 115, O 1L, R. 3; CRIMINAL 
PROCEDURE CODE, Ss. 145, 476; EXECUTION; PRAC- 
rick; REVIEW. 

Acyuittal, revision against order of—Local 

Government refusing to appeal—Jurisdiction ofe 

High Court 683 


——~- Application for transfer—Plaintiff, right of, 
to choose his own Court—Principle—A pplicant, 





right of, to be heard first 615 
mas- —— Arbitration —Award— Withdrawal of suit 
: t 947 
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Assignment of Government revenue- - 
Assignee, whether has first charge on land—Suit 
to recover jodi, nature of—Small Cause Coart, 
jurisdiction of 971 


Certificate, grant of—Deputy Collector 
powers of—Madras Regulation VII of 1828 
Madras Deputy Collectors Act (VIT of 1914) 986 











essence of contract—Express stipulation or nature 
of proferty or circumstances, effect of —Equity— 
Intention—Requisitions as to title, when valid 246 


-—7*-— Decision of Revenue Court—Revision to High 
e Court, if competent—J arisdiction, conflict of— 
Civil Proceduce Code (Act V of 1603), s. 115— 
Charter Act, 24 & 25 Vic., c. 104, s. 15—Ex. parte 
decree, esotting aside of, withont notice—Review — 
Revision - 567 
Letters Patent (Mad), s. 12—Diserction, 
exercise of, by High Court on Original Side— 





High Court, interference by—Property situated in: 


different jurisdictions—Leave to bring suit for 
partition refused — Separate suits, if maintainable— 
Order refusing leave to amend plaint, if appeal- 
able 423 


Digwari “tennre—Ghat Bharra—Ghatwal, 
position of — Civil Court, jurisdiction of, to reinstate 
a ghatwel dismissed— Declaratory suit, maintain- 
ability of 








High Court, power of, to enhance sentence 
—Laches of prosecution, effect of—Penal Code 
(Act XLF of 1860), ss. 380, 454 


House used as brothel—Magistrate, power 
of—Proper order- Punjab Municipal Aot, s. 153 

; . 334 
Manager, if a .Revenue Officer—Finality of 
orders—Bombay- Revenue Jurisdiction Act (Bom. 
Act X of 1876), s. 11 ` 616 


Practice—Point at issue to be appropriately 











decided by Civil Conrt—Criminal case, stay of 135° 


———— Rejection of application for 
Review—Power of High Court 


revision— 
335 
Revenue Cowrt—Document, validity of, ques- 


tion as to — Finding, when final—Civil Court, juris- ; 


diction of. 
The Revenue Courts, for the purpose of deciding 
- questions of tenancy, should decide whether or not 
a document can be acted upon as void or voidable, 
and subject to appeal, such a finding is final unless 
the Revenue Conrt specially reserves authority of 
the.Civil Court. U. P. B. B. NATUWA v. JAGDISH 
-NARAIN 905 


Revenue Couri, jurisdiction of, io refer 
gestion to Civil Court for trial 184 


- —— Revenue Officer, power of, to revise order of 
predecessor-in-office—Deposit under section 131, if 
includes .deposit in  Sub-Treasury —Application. 
for deposit, form of—Notice—Sale, setting aside of 








891 

-———~— Revision—Grounds 250 
——Suit to recover damages for causing. pollu- 

tion 236 


GENERAL INDEX. 


Contract—Specifie performance—Time as 


437: 


131° 
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JURISDICTION—coneld. 


—-— — Suit by guardian of person against guardian 
‘of property to recover money for minor's education 
547 

Temple Committee, powers of —Civil Court, 
jurisdiction: of, to frame scheme 211 
Transfer of proceedings which are without 
jurisdiction, if  valid— Mesne profits exceeding 
pecuniary jurisdiction of Court decreeing suit, appli- 
cation for—Decreeing Court, jurisdiction of—Remedy. 

Proceedings in a Court which are without juris- 
diction are not proceedings which can be transferred 
by a superior Court either under the old Code of 
Civil Procedure or the new. 

A Munsif, whose pecuniary jurisdiction waslimited 
to Rs. 2,000, decreed a suit for recovery of possession 
of an immoveable property with mesne profits. The 
value of the suit with mesne profits claimed up 
to the dato of the institution of the suit amount- 
ed to a gross valuation of Rs. 1,209, but the mesne 
profits pendente Lite and thereafter up to the date of 
delivery exceeded his pecuniary, jurisdiction: 

Held, that the.Munsif's decree for pogsession and 
mesne profits antecodent to suit must stand but as 
regards the assessment of mesne profits from tho 
institntion of the suit to tho date of delivery of 
possession, the Munsif: had no jurisdiction and that 
such an application for mosno profits filed in the 
Munsif's Court should be returned for preseutation 
tothe proper Court, C. FIRAMATI Passya v, ANNADA 
PRASAD GHOSH 788 


— — Warrant of arrest issued under s. 114, Crimi. 
nal Procedure Codo— Bail —Accused, rights of 669 
-—:——- OF CIVIL AND REVENUE COURTS— 
Joint possession of under-proprietary holding—Mesne 
profits in respect of khudkasht—-Under-proprictors, 

Suit between, 

Where the partios aro under-propriotors holding 
specific shares in a certain area within the mahal, 
a suit between them for joint possession or for 
mesne profits in respect of khudkasht land wrongfully 
withheld, is not excluded from the jurisdiction of 
a Civil Court. 

Therefore, a suit for joint possession and damages 
against a mortgagee, who retains possession over 
the mortgaged property in spite of redemption, 
although he be a co-sharor of the mortgagor in 
under-proprietary rights forming the subject-matter 
of the mortgage, is cognizable by a Civil Court. O. 
SRI Ram v, PARGASH, 2 O. L. J. 625 732 
JURY—Charge to Jury—Common object of riot, 

omission to mention, whether vitiates trial 684 

Charge to  Jury- Tria! of several ac. 
cused together—O mission to place defonce evidence 
.regarding each accused before Jury, effect of— 








Misdirection 147 
— — — , trial by—Judge's duty 641 
KABULIAT. See LANDLORD AND T£NANT.* 
KARAR. See Maranan Law. 2 
LAMBARDAR. See NORTHERN INDIA (ANAN AND 


Dratnack Act, S. 47. 


LAND ACQUISITION ACT (I or 1894), Ss, 18, 31 
(2)—Referenee—Party to reference not pressing 
his claim to compensation before Special Judge, if 
debarred from claiming it in civil snit e 972 


-—— — $. 81 (2) 922 
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LAND REVENUE, assessment of, when barred—Assam 
Land and Revenue Regulation (I of 1886), s. 28 
proviso, cl. (4)—Bengal Land Revenue Assessment 
(Resumed. Lands) Regulation (II of 1819), ss. 21, 23 
—JBengal Land Revenue Assessment (Resumed Lands) 
Regulation (III of 1828), s. 10— Regulation I1 of 1805, 
s. 2 (2)—Limitation, if bar to Governmeni’s right to 
assess revenue—Statute, when retrospective. Evidence 
Act (I of 1872), s. 65—Public documents, secondary 
evidence of —Limitation Act (IX of 1908), Sch. I, Art. 
149. 


Per Curiam.—Clause 4 of the proviso to section 
98 ofthe Assam Land and Revenue Regulation, I 
of 1886, does not authorise assessment of revenue 
on a property, otherwise assessable under section 
28, which has been held by the owner for more 
than 60 years without payment of revenue, unless 
it is shown that the owner had a right to hold it 
revenue free and that right has been lost within 
60 years. i 

Per D. Chatterjee, J.—The mere fact that the 
plaintiff in a suit against the Secretary of State for 
India in Council for a declaration of his revenue- 
free title to a mahal produced and proved the 
thakbast proceeding of 1861, in which the mahal was 
described by the Thak Authorities as a resumed 
mahal, does not operate as an admission on the part 
of the plaintiff of Government's title to assess 
revenue in 1861. 


The Government's right to assess revenue on t 
property assessable to revenue becomes barred 
by limitation after ib has been held without assess- 
ment and payment of revenue for sixty years. 


Where at the time of the Permanent Settlement 
in 1793 the Government had to abstain from making 
a settlement of land revenie on a certain land on its 
owner claiming a lakheraj title: 


Held, that the canse of action arose in 1798 and no 
revenue having been assessed within 60 years the 
Government's right to assess revenue was barred by 
limitation. ` 


A claim of Government to assess revenue becomes 
barred by limitation where, after a decision of the 
Board of Revenue in a resumption proceeding that 
the property is assessable, the owner continues to 
hold it without payment of revenue for 60 years. 

The right of Government to assess revenue may 
be barred by the operation of the Law of Limitation, 

A Statute is not retrospective simply becanse a 
part of the requisites for its action is drawn from 
a time antecedent to its passing 


Per Beucheroft, J.—A certified copy is not the 
only admissible secondary evidence of the contents 
of a public document; when the original of the 
public document has been destroyed or lost, any 
secondary eeidence of its contents becomes admis. 
sible. 


The effect of proviso 4 to section 25 of the Assam 
Land and Revenue Regulation I of 1£83 is to savo 
aland from assessment if the owner can prove 60 
years’ possession without payment of revenue, unless 
Government can prove that at some time within 69 
years there was a cessation of tho assessee’s right to 
so hold jt. 
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LAND REVENUE—conceld. 


Tho words “held revenue free" in the proviso 4 
to section 28 of the Assam Land and Revenue Regula- 
tion I of 1886 mean *'held without ihe payment of 
revenue", and not “held revenue free” as of right. 

Quiere.— Whether the right of Government to 
assess land revenue can never be barred? C. 
ANANDA KUMAR v. SECRETARY oF STATE, 20 C. W. N. 
576 . 774 


LANDLORD AND TENANT—Attornment by tenants 
to strangers, effect of—Landlord, if disposgessed 
withont dispossession of tenants 202 


—- -—Tjectment, ‘suit for—Transferee of tenanj's 
rights, if necessary party 79Y - 
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—— Hajai— Landlord's right to claim full rent 
after allowing hajatfor some years—Non-occhpancy 
vaiyat— Agreement to pay full rent stipulated in 
lease after getting hajat for some years, if valid— .' 
Evidence of subsequent agreement or of conduct 
to vary rent stipulated in registered lease, admis- 
sibility of 251 


Landlord receiving reduced rent, whether pre- 
cluded from getting rent stipulated" for in lease— 
Hajat—Bengal Tenancy Act (VIII of 1885), s. 29, 
contravention of— Agreement to pay full rent reserved 
in kabuliat on expiry of its term, during which large 
portion of rent to be kept in hajat, effect of —Nvidence 
that rent was never realised at rate stipulated for in 
lease, value of—Instalments fqr payment of rent 
numerous, whether contrary to wsage—Agreement to 
accept reduced rent, consideration for—Evidence 
that stipulated instalments were never enforced, value 
of —Bengal Rent Act (X of 1859), s. 21. 


=æ — Grounds for redemption of rent 








The mere fact thata landlord accepted rert at a 
lower rate than that stipulated for in the kabuliat for 
some time, does not bind him to accept rent at 
that rate in future. 


The question,’ whether an agreement by an 
occupancy raiyatto pay the full rent stipulated for in 
a kabuliat on the expiry of its term, where during 
the term a large portion of’ that rent was to be kept 
in suspense (hajat), contravenes the provisions of 
section 29 of the Bengal Tenancy Act, does not 
arise in a case in which the term of the kubuliat 


` expired before the passing of the Act. 


Any variation of rent reserved by a registered 
lease must be made by a registered instrument 
and oral evidence is inadmissible to prove such 
variation. 

An agreement is nonetholess oral because it is 
to be inferred from the conduct of the parties. 


Where leases are not registered oral evidence is 
admissible to prove any variation of the terms. 

Quezre.—Whether an agreement made by a land- 
lord, on the expiry of the term of a kabuliat, to 
accept rent ab a lower rate than that reserved in the 
kabuliat is unenforceable for want of consideration? 


Tho fact of payment and acceptance of rent ata 
reduced rate ever since the expiry of a lease (which 
reserved a higher rent) may be adduced as evi- 
ednce to show that the parties never intended tha 
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the stipulation to pay the full rent was to, be acted 
upon or in the alternative that there had been a 


waiver. 
. . 


The question of usage (as to the payment of rent in 
numerous instalments) arises only where there is-no 
written agreement between the landlord and tenant 
under section 21 of Act X of 1859. C. MANINDRA 
CHANDRA NANDI v. DURGA SUNDARI Dasya, 20 C. W. N. 
680 185 
—  -— lease for indefinite period, if requires 

registrabion—Adverse possession by tenant—Non- 

payment of rent, whether establishes adverse 

possession j . 35 


em —- Lease —Trespasser— Adverse possession—Rever- 
sioner, whether can sue for declaration of title—Cause 
of action—Decree for “formal” possession—Civil Pro- 
cedure Code (Act V of 1908), O. XXI, r. 36. 
Where during the currency of a lease the defendants 
took possession of the suit lands not only adversely 
- to the tenant, bub also claiming adversely to the re- 
versionary rights of the plaintiff landlord: 


Held, (1) that inasmuch as the plaintiff's right of 
reversion was affected by-such adverse ocoupation, he 
had a cause of action against the trespassers even 
during the currency of the lease; 

(2) that he was entitled to a decree declaring his 
title to the Winds and giving him “formal” possession 
thereof by ghe proclamation of his reversionary right. 
M. TriRUYENGADA KONAN t. VENKATACHALA Konan, 
80 M. L. J. 258 . 198 

Madras Rent Recovery Act (VIII of 1865)— 

Kanganam or kulavettu, nature of—Tenant, 

liability of. 

A tenant is not bound to pay anything for 
kanganam or kulavettu in reference to samudayam 
lands inasmuch as they are in the nature of voluntary 
payments, M. OHIDAMBARAM CHETTY v. Ávvavu, 29 
M. L. J. 746 919 


—— —— Non-transferable: occupancy holding —Transfer 
of portion — Transferee's right, when raiyat refuses to 
pay rent for transferred portion — Landlord, rights of. 
When a tengnt of a non-transferable occupancy 

holding, after having transferred a portion of his 
holding, refuses to pay rent for that portion and 
tenders to the landlord the proportionate rent due 
in respect of the remainder of the holding, it is 
open to the landlord to decline to accept an 
apportionment of the rent and recognise any division 
of the holding and hold the tenant liable for the 
entire rent. 





In such a case a landlord is at liberty, if he 
so chooses, to accept from the tenant the amount of 
rent tendered by him for the land he still holds 
without prejudice to his rights as against the 
transferee in respect of the transferred portion. 


e As between such a transferee and the landlord 
the latteris prima facie entitled to khas possession 
of the land transferred. OC. Kunya KESORI Pan v. 
Bama SUNDARI Dasya 781 


——-— Relationship of landlord and tenant—Khatian, 
entry in—Adverse possession—Presumption. 
In a suit for declaration of title and assessment 
of rent to the land in suit the plaintiff relied on 
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Jan entry ina khatian for the purpose ‘of establishing 


the relationship of landlord and tenant. The 
defendant set up tille by adverse possession. It 
was found that the defendant was in possession 
even prior to the entry: 

Held, that inasmuch as no rent was ever paid the 
inference was that not only there was no relation- 
ship of landlord and tenant between the parties but 
that the defendant was in adverse possession. C, 
BIRENDRA KISHORE v. NaBIN Cuanpra, 22 O. L.J. 
306 851 
—— — Remission—Claim for remission of "savi'—. 

Custom or contract not proved — Claim, whether can 

be legally enforced. 

In the absence ofa custom or a contract to the 
contrary, the obligation to grant remissions is pusely 
moral, and not legal, and cannot be enforced by a 
M. RAMAKRISHNA RAYANINGARU v, RANGA- 
CHARIAR, 3 L. W. 800 737 


Rent, payment of—Days of grace—Forfeiture 
on non-payment—Court, power off to relieve against 
forfeiture. S 
As between landlord and tenant a Civil, Court has 

a discretionary jurisdiction to relieve against for- 
foiture of tenancy in all proper cases, whether days 
of grace are allowed or not. M. NARAYANA v. 
KASHAPPAYA ý 526. 


Tenants, unrecorded, tf represented by recorded 
jenants—Rent, suit for, against recorded tenant, effect. 
of, on unrecorded tenants—Symbolical possession 
when affects persons not parties to suit or execution 
proceedings —S uit for possession by execution pur- 
chaser of holding — Limitation. 

Three brothers, defendants Nos. 1, 2 and 3, inherited 
a non-transferable occupancy holding jointly ‘and, 
sold a portion of it to defendants Nos. 12 and 18 and 
settled a sub-tenant, defendant No. 6, on another por- 
tion. But the name of defendant No. 7 alone was record- 
ed inthe sherista of the landlord, who in execution 
of a decree obtained in a suit for rent against defend- 
ant No.1 alone purchased the holding himself and 
settled with the plaintiff. Tho latter within 12 years 
from the date of symbolical possession, but more than 
12 years from the date of the execition-sale, insti- 
tuted a suit against all the defendants for possession 
of the holding: 

Held, that the suit was not barred as against 
defendants Nos. 2 and 3, for they having elected to 
be represented in their relations to the landiord bv 
their brother, defendant No. |, were parties to the 
suit in the name of their brother and could not be 
heard to say that they were strangers to tho suit; 
and that, therefore, against them the symbolical 
possession gave start to a fresh period of limitation; 

that as defendants Nos. 6, '12 and 13 avera 
strangers to the suit, the delivery of symbolical 
possession did not affect their possession, and that 
the suit as against them was barred by fimitation: 

that defendants Nos. 12 and 13 being unre. 
cognised purchasers of a portion o$ the "holding, 
were bound by the result of the rent suit and wore 
liable to be turned out by a separate suit brought 
for the purpose within 12 years from the date of the 
execution sale. C. SADULLA MRIDHA v. JOYNABUN- 

NESSA BIBI 703 
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Tenant-in-common, whether can sue for his 
share—Penal provisions, construction of —Leuse 
providing for re-entry on breach of covenants—For- 
Jeiture once incurred, effect of—Muhammudan Law —~ 
Intestate-—Succession. 

The rights possessed by tha members of a Mu- 
hammadan family in an intestate’s estate are those of 
ten^n's.in-common. . 

A teuant-in-common is, in the Madras Presidency, 
entitled to sue for his share of .the property do- 
mised, when a forfeiture has been incurred. 

‘Penal provisions providing for re-entry on failure 
to perform the conditions of a lease should be striotly 
construed without favour to either side. 

In a mining lease the interests of the Government 
also are in jeopardy and therofore a forfeiture onco 
incurred cannot be relieved against; 

Where the plaintiff and the defendants owning un- 
divided shares in the property in dispate jointly gave 
a mining lease, which made the rent due thereunder 
payable in certain proportions individually to them 
all and provided fo? re-entry in case.of tho lesseo's 
failure to porform the conditions, and the plaintiff, 
on the breach of certafn . covenants, sued for a de. 
claration that the lease had terminated and for pos- 
session of his share : 

Held, that the.suit was maintainable. 





M. AHMAD 


Sanin.SHUTTARI v, MAGNESITE Synorcats, Lro. 512. 


LEASE. See LANDLORD AND TENANT; MORTGAGE, 


——— —— Contract for one year—Tenant. holding over— 
Contract, tacit. renovation of—Tenant, if trespasser 
—Tenancy, determination of. 

If there is a lease for a year and by consent of 
both parties the tenant continues in possession 
afterwards; the law implies a tacit renovation of 
the contract. They are supposed to have renewed 

“the old agreement which was to hold for a year. . 


Where, therefore, a contract of lease is for ono 
year certain and provides for 
annually and for its termination on demand without 
specifying- any- particular date for making such 
demand, the:tenant/ holding over is nota mere ires- 
passer but a tenant from year to year whose tenancy 
must be determined by demand made before the 
new term commences. M. BEYL UMMA v. THEKKINI- 
EDATH ALLATH SHAMU MENON, 3 L. W; 189; 19 M.L. 
T. 128; (1916) M. W. N. 192 709 


for definite period— Female tenant in- her 
own right— Death of tenant—Lease, effect on 713 


, permanent and at fixed rate —Raiyat, rights 
of—Sub-lease, if permitted—Sub-lessees, right of, to 
. apply under section 710 (3) 503 


Permission to build—Lease not executed— 
Dispossession—Snuit for possession—Injunction— 
License + Licensee, -position of —Easements Act iv 
of 1882), sections 52 to 64 346 


—— —— providing for re-entry on breach of cove- 
nants—Forfeiture once incurred, effect of— Mu. 
hammadan Law*-Intestate —Succession 512 


LEGAL NECESSITY. See RELIGIOUS Trust. 


Daughter's daughter's or sors marriage by 
widow . 121 
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LEGAL PRACTITIONERS ACT (XVIII or 1879), 
Ss. 13, cr. (b), 14—Professional misconduct of 
Pleader— Act done as suitor-— Error of law, effect of— 
Reference, legality of —Bench and Bar amity between, 
necessity of — Anenaymous communications to Court, 
impropriety of. ` 
A Pleader practising in a Munsif’s Court and his 

cousin had an execution case before the Munsif, which 

being unjustifiably struck off, a notice signed by 
the cousin and written out by the Pleader was given 
to the Munsif threatening kim under erroncous legal: 
advice with a suit for damages.: On the. report -of 
the Munsif, the District Judge -asked the leader. 
to apologize, which he refused to do. A reference 
was then made against him under section 14 of the 

Legal Practitioners Act: 

Held, that the reference was incompetent, not 
being one warranted by clause (b) of section 13 of 
Act XVIII of 1879; 
the Pleader was done in the capacity of a Suitor in 
respect.of his supposed rights as a suitor and of an 
imaginary injury done to him as a suitor and it had. 
no connection whatever with his professional 
character or anything done by him professionally. 

Held, also, that the error committed: by the Pleader- 
was an error of law which could not be. treated as 
professional misconduct. e 

Necessity of amity and mutual understanding be- 
tween the. Bench andthe Bar noted. 

Anonymous communications fo a Conrtagainst a 


party to a ponding case commented upon. ©, Inive 
PURNA Cuanpna, 20 C. W, N. 278; 23.0. Ë. J. 23y, 
17 On. L. J. 65 657 


———-8s. 18: (f), 14—“Other. reasonable cause,” 

meaning of-—Scope of inquiry under s. 14, 

Section 13, clauso (f), of the Legal Practitioners 
Act, 1879, is not confined to cases of misconduct 
ejusdem generis, as those referred to in the preceding 
clauses, but includes other cases. of misconduct as 
well, 


Section 14 of the Act covers all clauses of section 
18 and a subordinate Court ia not precluded from 
taking proceedings against a legal practitioner for 
conduct alleged to como within clause (f) of. 
section I3. M. District JUDGE ov Ki$TNA v. HANU- 


MANULU, 18 M. L. T. 649; 11915) M. W. N. 1050;. 
17 Cr. L. J. 838: 326 
— — 6, 14 326. 657 `| 


LEGAL REPRESENTATIVE. See Civir, PROCEDURE 
Cops, S. 2 (11). 


LETTERS PATENT (BOM), CL. 12 918. 
—— — (CAL.), CL. 15 468 


—- (MAD.), Cr. 12— Discretion, exercise of, by High 
Court on Original Side— High Court, interference by 
—Jurisdiction—Property situated in different juris. 
dictions—Leave to bring suit for partition refused. 
Separate suits, if maintainable—Order refusing leave 
to amend plaint, if «ppealatle. 

A High Court on appeal would not interfere with 
ihe exercise of its discretion on the Original Side in 
refusing leave to sue for partition of properties sitn. 
ated in different jurisdictions. 





An _ order refusing leave to amend a plaint is in^ 
the nature of an interlocutory order and is nob ap. 
penlable as a judgment. 


inasmuch as what was done by ` 
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LETTERS PATENT, (Map.)—concld. 


Where immoveable property is situated in differ- 
ent jurisdictions, a separate suit lies in each jurisdic- 
lion for the partition of the property there situated. 
' Per Seshagiri Aiyar, J—A plaint presented on the 
granting of a provisional leave loses vitality the 
moment the leave is withdrawn. Therefore, an 
order refusing leave to amend such a plaint on 
the withdrawal of the leave is infructuous and is not 
appealable. "M. MAHLINGAM v. NATESA Aryar, 3 L. 


W. 107; (1916) M. W. N. 146 423 
—-— OL, 15 - : 873 
—— — Ch. 36 339 


LIBEL— Writer of ‘newspaper article, how far pro- 
tected—Fair comment—Animadversion on conduct 
of public men, when 
qriticisim, meaning of. 

In the eourse'of public discussions on matters of 
public interest proceeding in the press from day to 
day, it iso much to .expect that. a writer in 
each artiole: should set out all the facts upon which 
his comment is based, including admitted facts 
which are within the knowledge of every one interest- 
ed.in the question. 

- Where .the public: conduct of a public man is 

open toanimadversionand the writer who is comment- 

‘ing upon it makes imputations on his motives 

which arise fairly fud legitimately out of his conduct, 

so that a Jury shall say that the criticisim was not 
only honest put also well-founded, an action is not 
maintainable, 

The statement that  criticisim must be well- 
founded means no more than that a fair-minded 
man might upon those, facts bona fide hold that 
opinion, : 

Where, therefore, at a time when a Railway strike 
was impending, an article appeared in the defend- 
ant’s newspaper imputing selfish motives -to the 
plaintiff ond: accusing him of having fomented the 
strike and prevented a conference for the amicable 
settlement of the dispute, on a suit being -bróught 
to recover damages for libel: 

Held, that the ‘article was intended as a comment 
‘on facts which: were common knowledge and the 
writer ‘was well-warranted in forming and expressing 
the .opinion that the plaintiff: bad endeavoured to 
stop the conference and to foment the strike. M. 

. MADRAS TIMES PRINTING AND PUBLISHING Co, Lrn. 

v. Rogers, 3 L. W. 67; 30 M. L. J. 294; (1916) M. W. 

N: 267 :408 


LICENSE-— Permission to build —Lease not executed 


—Dispossession—Licensee—Remedy 346 
LIMITATION—Agriculturist, bond execnted by— 
Suit for recovery on bond 495 


--—- Landlord and tenant-- Settlement proceed. 
ing, right claimed at—Hostile right 856 


petition—Duty of 





—— Review—Delay in filing 


applicant to account for delay 1000 
a —— Sale in execution set aside—Part of decrec 


barred, if realisable - 





of holding - 703 


—— — Tenant dispossessed by a co-sharer landlord 
—Suit for recovery $10 
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— Suit for possession by execution purchaser 
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LIMITATION ACT (1X or 1908), JS. 5 380, 630, 82 
78 


——— — S. 5—A ppeal filed out of time under advice of 
Pleader— Pleader misled by change in law— Sv ficient 
cause, 


It is not an inflexible rule of law that in no casc 
can the circumstance that a litigant has, under the 
erronedus advice of Counsel or Pleader, presented 
an appeal out of time be deemed a sufficient cause 
within the meaning of section 5 of the Limitation 
Act. The true rulé “is whether, under the special 
circumstances of each case, the appellant acted under 
an honest, though mistaken, belief formed with due 
care and attention or there was any negligence or 
inaction or want of bona fides on the part of the 
appellant, 


Where, therefore, an appellant filed an appeal 
in the Court of a District Judge after tho specified 
‘period of 80 days under the advice of a legal 
practitioner, who was misled by a change in the 
law of limitation relating to appeals: | 


Held, that there was sufficient cause within the 
meaning of .section 5 for notefiling the appeal 
within the prescribed period of limitation. P. AzIM 
ULLAH v. Goran Cuanp, 87 P. W. R. 1916 ' 640 


——-—— §. 5—Extension of period of limitation— 
Decision of first Appellate Court on technical 
point set aside in second appeal—Merits, trial on— 
Second Appellate- Court, election of 


— — 8 14 497, 616 


— — 8. 19—4Acknowledgment of liability by impli- 
cation, essentials of— Evidence Act (I of 1872), s. 35 
— Revenue records, admissibility in evidence oj. 


An acknowledgment of liability under section 19 
of the Limitation Act may ba by implication, but 
the implication must be a necessary implication, so 
that the acknowledgment is clear and unequivocal. 


An objection that a.person-should be joiued as 
rty necessarily imply an 
‘admission of an existing liability to that. person. 


Though Revenue records are not evidence of 
title for they are kept for fiscal purposes, yet 
when the facts recorded are facts which it is 
the duty of the Revenue Ofticer to record, then his 
record is evidence of those facts under section 35 
of the Evidence Act. S. Bisr SAHIBZADI v. Mir 
MOHAMAD, 9 S. L. R 143 548 


—— ——-8s. 19, 14— Recital of past events, whether 
acknowledgment— Exclusion of time-—-Proof, 
sary. 


neces- 


Recitals of past events cannot be construed as 
acknowledgments of existing liability 


Where, therefore, in a previous suit between the 
parties, the defendants in their written statements 
merely recited that they had received a certain 
amount as earnest money and then said that the 
said amount had been more than re-paitt by delivery 
of goods: 


Heid, that there was no such acknowledgment of 
linbility on the part of the defendants as to extend 
the time undor scetion 19 of the Limitation Act. 
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A person who claims an exclusion of time during 
which a former proceeding was pending must prove 
two things, first, that he had prosecuted the former 
proceeding with due diligence and, secondly, that the 
- former Court had been unable to entertain it from 
defect of jurisdiction or other cause of a like 
nature. s 

Where, therefore, each of the two plaintiffs in a suit 
came into Court originally to sue separately in 
respect of a contraét which gave them a joint but 
not a several right and their error was pointed out 
to them and they were given every opportunity of 
rectifying ib; but they elected to proceed with their 
suits as then framed, and by the time they were 


dismissed on the ground of non-joinder the period of. 


limitation had expired: 


Held, that the plaintiffs had not exhibited that 
degree of diligence which alone could entitle them to 
the benefit of section 14 of the Act. P. KALU v. 
Mzunv, Mat, 33 P. W. R. 1916; 41 P. R. 1916 497 


A, scope of — "Joint contractor”, 
meaning uf —Test for determining effect of acknowledg- 
ment by third party —Decree-holder, right of —Esemp- 
‘tion, grant of. 

The proviso in section 21 of the Limitation Act is 
not exhaustive of the persons for whose benefit the 
protection is intended. The test in each case 
is whether the person who keeps alive the debt had 
express or implied authority to act on behalf of those 
against whom limitation is to be arrested. In cases 
where the liability is several, it should be clearly 
established that the persons to be bound allowed 
themselves to be represented by the person who 
made the part-payment. 


The word “joint contractor” in section 21 of the 
Limitation Act applies also to a surety; and, therefore, 
an acknowledgment by the principal debtor does not 
save limitation against the surety. ws 


Ordinarily a decree-holder is entitled to have all 
his remedies against the judgment-debtor and 
exceptional circumstances should ba proved in order 
to grant any exemption from the general liability. 
An order, therefore, directing the payment of a 
decretal amount by instalments extending over four 
years should be supported by very strong circum- 
stances. M. KOTHANDARAMAN HETTY v, SHUNMUGAM 
Cuetry 608 


—— —— S. —Swuit against wrong  defendant—— Right 
person made defendant after period of limitation, 
effect of—Clerical mistake—Misdescription of defend- 
ant—Amendment. 

In a suit for the correction of a certain entry in the 
Record of Rights the defendant was described as Mr. 
P. J. Forbes but sometime after the period of limit- 
ation for the suit had expired on the petition of tHe 
plaintiff, alleging that the defendant had been mis- 
described in the plaint and that the defehdant was 
really a lady named Miss. P. J. Forbes, the lady was 
made a defgndant. She contested the suit and it was 
dismissed as barred by limitation against the lady: 


Held, that the suit was not barred by limitation in- 
asmuch as the mistake in the name of the defendant 
was bab a clerical one and the case was merely of 
misdescription having regard to the fact that the 
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party that was meant to be the defendant in the suit 
was the person whose name had been recorded in the 
Record of Rights. OC. JOGENDRA Narain Roy v. 
FORBES . 872 


— —— 8. 28, Scu. I, scope of —Sale, cancellation of— 
* Previous suit by defendant dismissed as time-barred 
—Subsequent suit, whether barred by res judicata. 

The first Schedule to the Limitation Act only 
provides periods of limitation within which suits must 
be brought. It does not provide any period for 
defences, 

The plaintiff bought a house sold by # Receiver in 
order to clear off certain debts and got possession of 
it with the exception of 2 kothris. The 
sued for the cancellation of the sale but the suit was 
dismissed as time-barred. The plaintiff, then,” sued 
to get possession of the kothris: 


Held, (1) that the decision in the previous suit could 
not be regarded as resjudicata and the defendant 
was not precluded from impeaching the sale; 

(2) that the defence was not time-barred under 
Schedule I to the Limitation Act, nor under section 
28, as the defendant had been in possession of the 
subject-matter of the suit. P. GoxAn CHAND v. 


Napar Mar, 1 P. R. 1916 485 
—— mami), 81, 95 
—— -— Scu. T, ART, 12 . 391 
—- — Art. 36 A f 901 
—~ — Art. 44 242 
— — Arr. 49 . 901 


—— — ART, 60—'Money deposited,” meaning of 
—Servant allowing his salary to accumulate along 
with sum paid by him prior to entering service— 
Total amount, nature of- Banker and customer— 
Debtor and creditor. 

The plaintiff, prior to entering the service 
of tlie defendant firm, guve a certain amount:of 
money to the firm and then allowed his 
salury to accumulate and remain with the firm 
under an agreement that both sums should be 
credited with interest at the current rate and should 
be payable on demand. The plaintiff occasionally 
drew against it whenever he required monéy. 
On a suit for sums due: 2 

Held, that both sums were “money deposited” 
within the meaning of Article 60 of the Limitation 
Act and not “money lent" under Article 59 and that 
the period of limitation commenced to run from 
the date of demand. 

Money inthe hands of a trader who is not a 
banker will be “a deposit” in circumstances such 
as would make it money of a customer where the 
depositee was a banker. 

The true relation between a banker and his 
customer is that of debtor and creditor, but a 
customer who pays moneys to his banker ugder 
derms that he is not to use it or who anthorises 
his banker to collect money due to him on the like 
terms constitutes a fiduciary relationship between 
himself and the banker andis entitled to recover 
the amount from the general assets of the banker 
if the banker has committed a breach of trust, on 
the principle that all other payments must bə 


efendant . 


S. 
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assumed to have been made out of the money iu 
the banker’s hands to which no fiduciary character 
attached.- M. SUBRAMANIAN CHETWIAR v. KADIRESAN 
CHETTIAR, 3 L. W.168; 30 M. L. J. 246, 19 M. L. T. 
129; (1916) M. W. N. 186 .965 


— Scu. T, Arts. 62, 120 —Suit by co-sharer for 
recovery of his share of profits — Accounts necessary— 
Previous suit for profits of certain year withdrawn— 
Subsequent suit for entire profits, whether barred — 
Civil Procedure Code (Act V of 1908), O. II, v. 2. 


e 

Where the plaintiff, who was entitled to a particular 

share in a certain jagir, sued the manager thereof 
to Yecover his share of the profits after an 
gccount being taken of what was received by the 
defendant and what he lawfully spent: 
. Held, that Article 62 of the Limitation Act had 
Jno application as it could not be said that the 
money which might be found due to the plaintiff 
was received at any particular point of time, und 
that the suit was governed by Article 120. 

Where plaintiff sued to recover the profits of a 
certain year, but the plaint was returned to him 
for presentation to the proper Court because the 
valuation exceeded the limits of the pecuniary juris- 
diction of the Court in which the suit was originally 
brought, and the plaintiff never afterwards re- 
presented she plaint, but subsequently sued for his 
share of the entire profits: 
` Held, that the first suit having been practically 
withdrawn must be treated as if it was never filed, 
and that Order II, rule, Civil Procedure Code, did not 
operate as a bar to the present suit. M. Sussa Row 
v. RAMA Row. 3 L. W. 192; 19 M. L. T. 134; (1916) 
M. W. N. 188; 80 M. L. J. 841 899 


———— Arms. 62, 97— Vendor and purchaser— 
Contract to sell—Suit for specific performance of 
contract—Return of purchase-money. 

A contract to sell a village was made on the 27th 
of April 1908. A portion of the consideration was 
paid as earnest money at once and the balance was 
paid on the 18th of June 1908. The sale was not 
completed. Tho plaintiff sued for specific perform- 
ance with an alternative claim for the return of 
the purchase-money in April 1918: 

Held, that the suit was barred by limitation. A. 
Faramatos SUGHRA BEGAM v. MARIAMUNNISA t 





———— ARIS, 66, 67, E80—Unregistered bonds, 
how governed—Bond providing for re-payment on 
huppening of certain contingency, suit on—Starting 
point of limitation. 
Article 67 of the Limitation Act has to be read 

with Article 66 and both these Articles apply to un- 

registered bonds. Neither of these can properly be 
applied to a bond which, though it does not specify 

a particular day for payment, yet in effect lays down 

@hat the money ) 
future date upon a certain contingency bappening. 
Where, therefore, a bond provided that the money 
due upon it would be paid at the time of payment 
of a certain sum of money due ontwo mortgage-deeds 

executed previously: i 
Held, that since according to the true construction 

of the bond the money due on it could not be de- 

waded by the plaintiff before the monzy due on the 
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mortgage-deeds was paid to him, the starting point 
for limitation was the date of such payment 
and that Article 80 of Schedule I of the Limitation 
Act governed the case.’ P. KIRPA RAM v. CHURN, 


30 P. W. R. (1916) $75 
—— — Scu. I, ART. 67 575 
—— — ARTs. 73, 80—Suit on promissory note 


payable on demand—Collateral agreement postponing 

time for payment, whether valid —Time, when begins 

to run. 

An agreement in writing executed along with s 
promissory note postponing the time for payment is 
a valid and enforceable agreement. 

Where, therefore, in a suit on a promissory note 
payable at demand it appeared that the drawer gave 
an agreement in writing fixing ten months’ time for 
payment from the date of the pro-note: 

Held, (1) that time began to run from the expiry of 
the period fixed in the agreement and that the suit 
was governed by Article 80 of thf Limitation Aet; 

(2) that such an agreement was operative under 
sections 62 aud 63 of the CÓniracb Act and was 
recognised by the Legislature in Artie 73 of tho 
Limitation Act. M. AmwNAMMALAI ÜnETTY v. VELA- 
YUDU NADAR, 3 L. W. 38; 39 M. L. T, 62; 30 M. L. J. 
51; (1916) M. W. N. 93 869 


—— — Arr. 80 575, 869 
— — Arr. 91 242, 930 


—— —— ART., 938—‘Atlempt] lo enforce a forged 
instrument’, meaning cf—Application by a widow 
for succession certificate as heir to her deceased hus- 
band—Claim as legatee not set uwp—Application, 
whether an attempt. 

A person can be said to “attempt to enforce u 
forged instrument against the plaintiff” within the 
meaning of Article 93 of Schedule I of tho Limitation 
Act, only when he institutes proceedings in 
which the genuineness of the document is directly 
put in issue and to which the person against whom 
it is sought to be enforced is a direct and necessary 
party. 

An attempt to register a document cannot 
be treated as an attempt to enforce it against other 
persons’ rights. 

A widow applied for a succession certi- 
ficate, basing her right to collect the debts duc 
to her deceased husband expressly on tho ground 
that she was his widow and as such entitled to the 
certificate under the Hindu Law and only incidentally 
mentioned a Will of her deceased husband, but 
did not base her right upon her position as a legatce. 
In a suit by the reversionors of the husband to declaro 
the Will forged: 

Held, that the mention of the Will in the petition 
was not an attempt within the meaning of Article 
93, Schedule I to the Limitation Act, 1908. M. VUDATHU 
KAMALANABHAN v. VUDATHU SATTIRAZU 99 
— —— Arr. 97 6 49 
—— ART, 97—Contract 

of vendee—Suit to recover purchase-money, 

tainability of. 

Where in pursuance of a contract of sale, the 
vendee was put in possession of the properly sold 


of sule—Dispossession 
main. 
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and on being subsequently dispossessed 
recover dumages for the loss sustained: 
Held, that inasmuch as possession had been given 
under the contract of sale, the sale was not voidab initio 
and the plaintiff was entitled to recover his pur. 
chaso-money in a suit undor Article 97 of the 
Limitation Act. M. MEENAKSHI v. KRISHNA Royar, 
19 M. L. T. 163 176 


— Scu. I, Arr. 105—Orediior having debtor's 


sued io 








funds for payment to himself— Limitation 729 
—— ——— Arr. 106 427, 853 
——-—— Arr. 109 102 

ART, 113 536, 573 
meee —— ART. 116—Suwit for possession under a 


contract of lease, nature of --Clain for mesne 

profits, whether affects suit. 

A suit for possession under a contract of lease and 
for mesno profits iş substantially one for damages 
for breach of contract and is governed by Articlo 116 
of the Limitation Act. e M. KonpiansAIL RYMOND t. 
Konia nearr Reve SuyTTY 245 


Ànr. 120 899 


Aur 120—Award, suit on, limitation for 

—Award not signed by parties, if binding. 

. A suit based on an award is governed by Article 120, 
and not Article 113 or 115, of Schedule I of the Limi- 
tation Act. 

An award even in the absence of the signatures of 
the parties, is binding on all who had agreed to 
make reference to arbitration. P. HARBHAJS Ma v. 
Diwan Cuanp, 102 P. R. 1915 88 


—~-—— Arts. 120, 109—Suit by co-sharer for 
share of produce, in joint holding—Punjab Tenancy 
Act (XVI of 1887), s. 77. (3) (k)—ULrusts Act (II of 
1882), s. 90— Co-shaver, exclusive possession by, effect 
of. ` . 

A suit by a co-sharer in a holding under section 77 
(3) (k) of the Punjab Tenancy Act for a share of the 
produce of the joint holding, is governed by Article 
120 of the First Schedule to the Limitation Act, 

The relation of a co-sharer who obtains exclusive 
possession to a fellow-sharer who is not in possession, 
is, by section 90 of the Indian Trusts Act, declared to 
be a fiduciary one and the receipt by tho trustee in 
such circumstances of profits for which he is liable 
as trustee to render an account, cannot be said to be 
a wrongful receiving within the meaning of Arti. 
cle 109 of the Limitation Act. P. KADIM Hussain 
Kuay v. MURAH BIBI, 5 P. R. 1925 Rev. 102 


ART. -120— Suit by a tenant-in-cummon 
Jor share of the family property—Debls due to 
Jamily collected by one co-shaver— Plaiut, amendment 











of—Civil Procedure Code (Act F of 1908, O. VI,. 


r. 1T. 

In suits for partition, administration and tho like 
suits which do not necessarily arise out of an 
wrongful act of the part of the defendant, the right 
to sue accrues day by day so long as the right to the 
suit property exists. 

A Mubammadan having died intestato his two 
daughters brought a suit in July 1911 against their 
step-brothers for partition of the family properties. 
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The lower Appellate Court allowed "the plaint to be 
amended by claiming also a share in certain sums 
received by the defendants from the mortgage-debtor 
of their father in 1904 and awarded such share: 

Held, (1) that the amendment was rightly allowed, 
and that the defendants having.already set up the 
plea that they spent much more than the plaintiffs’ 
share in these amounts for the plaintiffs them- 
selves, no further opportunity could be given them 
for adducing fresh evidence; 

(2) that tho plaintiffs being entitled to he pro- 
perty as tenants-in-common with the defendants, 
their claim to a share in the amount received by 
the defendants on account of debts due to *tho 
family was not barred by limitation. M. SARAKH? 
ABDUL RAHIMAN v. MUHAIDIN PATHUMMAL Divi, 30 

M. L. J. 104; 19 M. L. T. 88 83 


—— —-- Scu. I, Arr. 128 
—— —— Arr. 132 


1002, 
901 


Axr. 132—Mortgage-deed. giving mortyayee 
option to sue or not, to sue on default in pay- 
ment of interest—Period of limitation, startóng point 
of. 

Where a mortgage-deed gave the mortgagee a 
right to enforce payment on default in payment of 
interest, and also gave him the option of not 
enforcing payment on such date: m 

Held, thatthe date from which the period of limi- 
tation began to run was the date of the first default, 
notwithstanding any stipulation in the deed giving 
the mortgagee the option of ndét enforcing payment 
on such date. O. Tunsu1 Ram v. MUHAMMAD JADI, 

55 





Art. 184, applicability of. 

Article 134, Schedule I, of the Limitation Act has 
no effect where a mortgagee transfers his rights as 
such, but has offect only where he purports io 
transfer proprietary rights. O. MIRZA Yar ALI BEG 
v. DANISH Atl, 2 0. L. J. 483 314 


ART. 184—Mortgage by conditional 
—Transfer by mortgagee- Redemption—Notice. 
The plaintiff mortgaged his properties by con- 
ditional sale to one T, who, after the expiry of the 
time fixed for payment, sold them to one V, who 
purchased them with the knowledgo that T was 
ouly a mortgagec. .V then sold the properties to 
the defendant. It was found that the defendant 
had purchased them without knowledge that T 
was only a mortgagee. The plaintiff sued the 
defendant for redemption. ‘lhe Court found that 
the plaintiff had notice of the defendants purchase 
within three years of suit: 

Held, that the plaintiff was entitled to redeem. 

Article 134 of the Indian Limitation Act, 1877, 
has not been materially altered by the substitution 
in the Act of 1908 of the words “transferred by" 
Tor the words "pnrehased from." M. THOLASINGA e 
MupaLi c. NAGALINGA Cuerty, 3 L. W. 19; (1916) 


sale 


M, W. N. 28 265 
-— — Art. 135 341 
—— — Arr. 186 353 


———— Arr. 189— Suit by landlord against tenant 
holding over— Limitation $5 
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—— —— Som. I, Amr. 140—Usnfructuary mortgagee 
cf mokararidar, rights of—Death of mokararidar,; 
effect of 827 


—  —— Arr. 141 ° 127 
——— Arr. 144 242, 383, 568 


—- Arts. 144, 91—Suit for possession and can- 
cellation of document— Limitation. 





The plaintiff sued for possession of a property 
basing his title under a grant executed in his favour. 
In the plaint he also prayed for the cancellation of 
a document executed by his grantor in favour of the 
defendant subsequent to his own: 

Held, that the suit was not one for cancellation and 
was governed by Article 144 and nob by Article 91 





of the Limitation Act. A. BagGEsHRA r. SHEO 
Naty, 14 A. Ti. J. 464 930 
—— "Arr, 148 353 
—— ——- ART, 149 774 


———— ART. 180, applicability of---Application for 
possession by decree-holder-purchaser— Limitation. 


An application for possession by a decree-holder- 
purchaser is not an application to execute the decree, 
and is governef& by Article 180 of Schedule I 
of the Limitation Act, 1908. M. RAMASWAMI AIYAR 
v. ABDUL Antz Sarrg, 3 L. W. 193; 19 M. L. T. 164 993 


— — ERIS 181 1005 
—- —— ART. 182 39 


—— — ART, 182—wecution — petition —Return. for 
amendment—No re-presentation—Step-in-aid. 


An execution petition which has been returned 
by a Court for amendment but not re-presented, is 
an application which will give a fresh starting point 
for limitation. M. GOPISETTI NARAYANASAMI NAIDU 
GARU v. MUTAYALA VENKATRATNAM, 2 L. W. 1207 816 


—— — Amr. 182, Cr. (4) 744 


ART. 183—Revivor without notice to some 
judgment-debtors, effect of. 





For the purposes of Article 183 of the Limitation 
Act, 1908, where an order of revivor is r.ado without 
notice to one of the judgment-debtors, the order has 
no effecb as against him or his property and, there- 
‘fore, an application for execution against such a judg- 
ment-debtor brought 12 years after the date of the 
decree is barred by limitation. M. JAMES RUSSET, 
McLAREN v. VEERIAH NAIDU, 38 M. 1102 1003 


LOWER BURMA TOWNS AND VILLAGE LANDS 
ACT (IV or 1898), Ss. 24, 25, 26 630 
MADRAS ABKARI ACT (I or 1896), Ss. 56, 61— 
: "Depót-writer actual offender, liability of. 
Section 560f ihe Abkari Act when read with 


ection 64 makes also a depdt-writer (not a 
© snes under the Act), if an actual offender, liable 


for an offence under the former section. M. In ve 
M. Murnaya, 17 Cr, L. J. 2 130 
— —— 8. 64 130 
MADRAS DEPUTY COLLECTORS ACT (VIL or 

1914) : 986 
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MADRAS ESTATES LAND ACT (Lor 1908), Ss. 3, 
40—Grant of village prior to Settlement for subsis- 
tence—Crant, whether constitutes an “estate’—Onus 
— Suit by ryots for commutation. 

In order to determine whether a village granted 
as inamto a Brahmin by the zemindar before the 
Pormanent Settlement subject to the payment of a 
jodi constitutes &n estate within the meaning of the 
Madras Estates Land Act the question of onus 
depends upon the circumstances of each case, 

. Where ina suit for commutation of rent in kind 

into money rent by the ryofs in occupation of an 

tram village, ib appeared that the ryots had boén in 
possession of their holdings at more or less fixed 
rates for years and there were no relinquishments: 

Held, (1) that the burden of proving that the 
grantee was the owner of the kudivaram lay on the 
defendant landlord. 

(2) that in the absence of evidenco the 
must be deemed to be an estate under 
3 (2) (d) of the Madras Estates Land Act; 

(3) that the plaintiffs were entitled to the com. 
mutation asked for. B. R.Man. RADHA KmisnxNADASA 
GOSWAMI v. BIKAR BEHARA 229 


—Ss. 8, (2) (d), 8—Estate—Grantee owning 
kudivaram— Village, if estate—Occifpancy rights, 
absence of, in tenants—Presumption of kudivaram 
being in Landlord, if justifiable—Haception to s. 8, 
scope of. 


village 
section 





A village will not cease to be an ‘estate’ within 
the meaning of clause (2) (d) of section 3 of Madras 
Estates Land Act, 1908, merely because the grantee 
owned the kudivaram in certain lands included 
therein. To remove a village from the definition, 
it is necessary that the grantee should at the time 
of the grant own the kudivaram of all the lands then 


"brought under cultivation. 


Though the fact that the tenants had no occupancy 
rights in the suit lands may give rise to a pre- 
sumption that the landlord owned the kudivaram in 
those lands, that is insufficient to remove the case 
from the definition in section 8¢(z) (d) of the Madras 
Estates Land Act. 

The exception to section 8 of the Madras Estates 
Land Act, I of 1908, does not apply to cases where 
at any time before the passing of the Act, the 
kudivaram was held bya person who subsequently 
became, as inamdar, possessed of the land revenue, 
It has reference only to cases in which a person who 
is already inamdar acquires the kudivarant rigbi. M. 
VARADARAJA Appa Rao v. KATNANI  KURUVANNA, 
3 L. W. 196; 30 M. L. J. 249; 19 M. L. T. 159 722 


Ss. 3 (11) (a), 61—Rent, meaning of —Madras 
Local Board Act ( V of 1894) s. 73— Local cess, 
claim for—Interest on arrears of such cess. 


Seetion 3 (11) (a) of the Madras Estates Land Act 
refers only to money recoverable from a ryot by the 
Jand-holder and does not include the “local cess” 
claimable by him from an jnternsedintoelandholder 
under section 73 of the Madras Local Boards Act. 
No interest can, therefore, be claimegl on the arrears 
of such local coss under section 61 of the Madras 
‘Estates Land Act. M. GOPISETTI  NaRAYANASWAMI 
Navupu (TARU v. PANNATA RAMANANDAN, 8 L. W. 32 
433 
594 





— —8.8 (16) 


e 
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——— — $8. 4, Or. (8)—Commutation of rent—Rate, 
determination of. 

In determining the rate of commutation of rent 

.. a Court is not justified in accepting the list of prices 

“prepared by the Collector without further proof 

that these were prices actually pfevailing in that 

locality during the year in question. M. Styayr 

RAJAH BAIR v, COURT or tie SUBORDINATER JUDGE OF 

"l'ANTORE 493 


—8.8 722 


—S, 38—Landlord and tenant—Grounds for 
reduction of vent. 





? 





A tenant is not entitled under section 88 of the 
Madras Estates Land Act to a reduction of rent in 
cases where it cannot be shown that the failure to 

. supply water has taken place while the rent was 38s 
high as the present figure. M. NarnaAya KOoUNDER 
v. SADAYA Kounnar, (1915) M. W. N.761 809 


—S. 40 229 


~ — Ss. 55,3 (16)—Land not classed as ryoti— 
Suit for pattah, whoean bring. 





A suit for f patiah under section 55 of the Act 
will lie only at the instance of a ryot in respect of 
that land alone which is classed as "ryoti", and not 
in respect of any land which is excluded from 
the definition of that term by section 3 (16) (b), 
M. RAMASWAMI NAICKER v, SEENIMAKAYYA VELU- 
CHAMI 594 


—S, 61 433 


Ss. 74, 75—WNature of proceedings—Finding 
of Collector as to payment of vent, whether has 





—_— 





effect of decree— Subsequent suit for determination’ 


of vent, whether barred —Res judicata. 


The proceedings under sections 74 and 775 of the 
Madras Estates Land Act are more or less of a 
summary character. There is nothing in section 75 to 
show that the finding-of the Collector on the question 
whether the rent was payable by division or 


appraisement, would have the effect of a decree and - 


operate 2s res judicata so as to bara subséquent suit 
for the determination of that question, M. TALAGAED 
TavUDU v. ZAMINDAR OF TARLA 706 


———- 68.75 706 


——-—- Sa. 112, 117, 205—Notice of intention to sell 
smaller ewtent of land—Ambiguity in sale proclama- 
tion, effect of—Sale, legality of—Civil Procedure 
Code (Act V of 1908), s. 151. l 

sale proclamation issued under secti 

of the Madras Estates Land Act (I of 1908) muss 

closely follow the notice of intention to 

served on the defaulter under 

Act. B 

. , Where the ‘sale proclamation represents a certain 

piece of land as lyjng within certain boundaries which 

cover a larger extent of land than that specified 
in the notice of intention to sell given under section 

112 of the Act?and where the sale is also of crops 

on the land not included either in the notice of 

intention to sell under section 112 or in the pro- 
clamation of sale under section 117 and the land 
is sold for a very inadequate price: 


i sell 
Section 112 of the 
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Heid, that under section 205 of the Madras Estates 
Land Act the sale was liable to be set aside as 


CASES. 





ilegal. M. VEDACHALLA DHIKAHIDAR v. VANKATHU 
SUBBARAYA ° 967 
S. 117 967 


——— Ss. 13), 215—Rerenue -Officer, power of, 10 
revise order of predecessor-in-office—Deposit under 
section 131, if includes «deposit in Sub-Treasury— 
Application for deposit, form of—Nolice—Sale, setting 
aside of— Jurisdiction. 

A Deputy Collector has no jurisdiction to cancel 
orders passed by his predecessor-in-office, The 
proper procedure is o ask the District Collector to 
revise them. B 

A deposit in a Sub-Treasury is a deposit with’ the 
Collector within the meaning of section 181 of thé 
Madras Estates Land Act; and for the purpose of 
effecting it, the presentation of a challan containing 
purpose and particulars of the deposit is a Sufficient 
application. 

An order setting aside a sale is one passed without 
jurisdiction when passed without notice to the 
auction-purchaser. M. SuNDARARAJA AIYANGAR t. 
ASIRI NAIDU 891 
Ss. 186, 204— Certificate, grant of—Deputy 

Collector, power of —Jurisdiction—Madras Regulation 

VII y 1828— Madras Deputy Collectors Act (VII of 

1914). pA ^ 

A Deputy Collector has jurisdiction toe make the 
grant of a certificate required by section 186 of the 
Madras Estates Land Act to support an application 
to the District Judge for compulsory sale of land 
by the ryot to the land-holder. e 

Quare.— Whether a Court is bound to receive 
evidence tendered on the question of reasonableness 
and sufficiency of the purpose of an acquisition. M. 
MEENAKSHI ANMAT v, MR, R. G. ORR, 8 L. W. 227 986 
—— — & 204 986 
S. 205 967 
——- —— 8. 205—Decision of Revenue Cowt—Revision 

to High Court, if competent— Jurisdiction, conflict 

of—Civil Procedure Code (Act Y of 1908), s. 

115— Charter Act, 24 & 25 Vic., c. 104, s. 15.—Ex 

parte, decree, setting aside of, without notice—Review 

— Revision. 

In a suit brought under the Madras Estates Land 
Act, a Sub-Collector passed an ew parte decree but 
later on he set aside the said decree without notice 
to the plaintiff. An application to review this order 
was made but after hearing both sides the Sub. 
Collector confirmed his previous order: 

Held, that the Sub-Collector acted at first irregular- 
ly in setting aside tho ew parte decree without 
notice to the plaintiff but that as he confirmed 
his order on review after hearing both sides there was 
nothing in the circumstances of the case to 
warrant interference by the High Conrt in revision. 

Quzre—-Whether section 205 of the Madras Es. 
tates Land Act, 1908, bars the power of the High, 
Court to entertain a revision petition against the 
order of a Sub-Collector exercising jurisdiction in a 
suit under that Aci? M. RAMASWAMI NAICKER v, 
BSunBARAYULU NAICKER, 3 L. W. 158 567 
——-—— S. 215 891 


MADRAS IRRIGATION CESS ACT (VII or 1665) 
279 
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MADRAS LAND ENCROACHMENTS ACT (III or 
7905), Ss. 5, 6, 7, 14— Notice under s.'7, effect of— 
Cause of action. j 
A mere notice under section 7 of.the Madras Land 

Encroachmenis Act 1905, calling on the person in 

occupation to show cause why Hb should not be 

proceeded against under section 5 or section 6 of 

the Act, does not give rise toa cause of actio. M. 

SgcRETARY OF Stare v. JULIKKAT Assan, 3 T. W. 228; 

30 M. 1. J. 255; 19 M. L. T. 157; (1916) M. W. N. 

167 755 

Ss. 6, 7, 14 755 

MADRAS LOCAL BOARDS ACT (V or 1894), S. 13 

e 43 





MADRAS PROPRIETARY ESTATES VILLAGE 
SERVICE ACT (II or 1894), Ss. 4, 15— “ Pro- 
grietor", meaning of—General powers of management 

* gwen to Receiver, effect of—Teceiver, whether can 
appoint karnams. E 
The powers of a Receiver appointed by a Civil 

Court uhder Order XL, rule 1, of the Civil Procedure 

Code are entirely conditioned by the terms of his 

appointment, subject to any subsequent modification 

by the Court under which he holds the appoint- 
ment. 

Where an appointment order confers on a 
Receiver general powers of management authorising 
him tò do su@h acts as may be necessary for the 
efficient administration of the property subject to 
the control of the Court, he has all the powers of 
a proprietor within the meaning of section 4 of 
Act LI of 1894 and is entitled to nominale persons 
to karnamships under section 15 of the Act. M. Sxc- 
RETARY OF STATE v. KOMARAGIRI JANARDHANA Rao, 30 
M. L. J. 456 : 207 

207 


S. 15 
MADRAS REGULATION VII of 1828 986 


MADRAS RENT RECOVERY ACT (VIII or 1865); 
919 





` MADRAS REVENUE RECOVERY ACT (II or 


1864), S. 42—Assignment of Government  revenue— 
Assignee, whether has first churge on land—Suit 
to recover jodi, mature of—Small Cause Court, 
jurisdiction of. 

Per Wallis, C. J.—Where Government transfers the 
right to collect the jodi to a zemindar or mittahdar in 
consideration of his undertaking to pay a fixed 
peshkush and includes it in the assets of the mittah 
when calculating the peshkush payable thereon, the 
zemindar or mittahdar has no charge upon them 


- and a suit by him to recover jodi from the inamdar 


is a suit for rent and nothing more and so cognizable 
by a Court of Small Causes in the Madras Presidency. 

Per Seshagiri Aiyar, J.—It cannot be said that under 
no circumstances will an assignee of Government 
revenue possess the same remedies which the Govern- 


' ment have for the realization of their revenue, but it 


is essential for the right to arise in favour of the 
assignee that the assigned revenue should retain ils 
distinctive character of Government assessment, 


and where such jodi is included in the assets of the" 


mittah when fixing the peshkush thereon, it is 
merely income due to the mitlahdar and not 
Government assessment. 

The priority given to Crown debts may also arise 
in favour of & mere assignee of Government revenue. 
M. SunBARAYA GouNDAN v. RaNGANADHA MUDALIAR, 
(1916) M. W, N. 216; 3 D. W. 273; 30 M. L. J. 887 971 
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MADRAS VILLAGE COURTS ACT (I or 1889), 
S. 73— District Munsif, power of, to review judgment 
set aside by mistake—Review—Inheient power— 
Civil Procedure Code (Act V of 1908), s. 115. 

Every Court has an inherent power to review its 
judgment by setting aside orders passed either under 
a mistake of the Judge or obtained by a fraud npon 
the Court. 

A District Munsifcan, therefore, review a jndg.- 
ment which he, acting under section 73 of the Vil. 
lage Courts Act, set aside by mistake, though that Act 
provides for no such review. 

Quaere.— Whether the Code of Civil Procedure applies 
to applications made under section 78 of the Village 
Courts Act? M. PARAMASIVAM PILLAI v. PERIYANA- 
YAGATHAMMAL 527 


MAHANT, See RELIGIOUS TRUST. 


MAINTENANCE. See CRIMINAL PROCEDURR Cong, 
s. 488; HINDU Law. 


MALABAR COMPENSATION FOR TENANTS' IM- 
PROVEMENTS ACT (I or 1900), S. 5— Payment 
into Court by landlord of amour. due for improve- 
ments, whether valid tender— Contract Act (IX of 
1872), s. 38—Transfer of Property Act (IV of 1852), 
s. R3— Tenant remaining in possession afterwards— 
Right of landlord to claim mesne profits. 

When a landlord has tendered that which a Court 
has subsequently found to be the true amount due 
and owing in respect of the improvements effected by 
a tenant, if the tenant chooses to hold over after that 
date, he can do so only at his peril and on condition 
of paying the mesne profits on the land. 

Per Seshagiri Aiyav, J—The value of improve. 
ments effected by a tenant cannot be brought under 
the expression “amount due on the mortgage” in sec- 
tion 83 of the Transfer of Property Act and, there. ` 
fore, the section does not enable a tender to be made 
by a landlord for the value of improvements but such 
a tender isa valid tender under section 38 of the 
Contract Act. M. CHAMI v. ANA PATTAR, 3 L W. 
246; (1916) M. W. N. 160 861 


MALABAR LAW—Anubhavam grant — Grant in 
favour of children—Amnubhavam right on specified 
rent—C onstruction. 

The term “anubhavam” when used with reference 
to a grant of land confers a permanent tenure. 

Where, therefore, a deed of grant in favour of the 
children of a certain man recited that “as before yon 
shall, in future also, hold the properties” on anubha 
vam right on a specified rent: 

Held, that the document, construed asa whole 
showed that the parties intended the tenure to be 
permanent and that the subsequent reference to 
a portion of rent as «anubhavam meant a fixed 
allowance to be taken by the grantee in perpetuity 
out of the rent nobwithstanding that the gross rent 
might be varied from time to time upon a customary 
renewal of the demise. M. KRISHNA IYER v. MURINGA 
MALAYIL . e 982 
——-— Gift—Donor — following Marumakkattayam 

Law—Intention of donor—No indigation of character 

of estate conferred—Donces, whether take absolutely. 

Per Kumaraswami Sastri, J—In construing a deed 
of gift the Courts haveto see the intention of the 
donor as evidenced either by the decd or by the spr- 
rounding circumstances at the time, 


e 
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MALABAR LAW —contd. 


Where a Marumakkattayam donor gives properties 
Lo children of the same mother or to a member of a 
tavazhi without any express indication that an absolute 
alienable estate is granted, the presumption is 
that the donor intends ,to confer only an estate 
with all the incidents of tarwad property. 

Th» mere facb that a donor states that 
he has a right to sell the properiy and that the 
donees should have all his rights, does not confer 
upon the donees any higher estate. Express words 
that the donees were to take the property as tenants- 
in-common and not under ordinary Marumakkattayam 
Law are necessary. 

Where there are expressions indicating that 
the donees tako an absolute heritable and alienable 
estate, there is no reason to treat the clauses as 
repugnant and unenforceable simply because the 
gift is to the donee and his or her children or 
heirs, : 

Where, therefore, an uncle following the 
Marumakkattayam Law mado a gift of certain pro- 
perty to his nieces, "children of the same mother, and 
there was nothing in the deed to indicate that an 
absolute alienable estate was intended to be 
conferred: .° . 

Held, that the property was intended to be given 
as putravakasam proporty. 

Per Coutts Trotter, J.—(dissenting) — That inasmuch 
asthe deed contained an assignment by the donor 
of all his rights in full, it conferred an absolute 
estate on the donees without the incidents of tarwad 
property. M. KUYYALTIL KUNDAN Koity v. VAYAL- 
PATH PARKUM 107 
Power of tarwad to limit karnavan’s powers 

—-Family karar, binding nature of—Abstention of one 

member, effect of—Karar, whether revocable-- Power 

of karnavun to create melcharth. 

It is in the power of a tarwad to limit the 
ordinary powers of a karnavan by means of a family 
karar, which the karnavan is not entitled of his own 
authority to set aside. 

Where a karnavan is a consenting party toa family 
karar, he is bound by its terms unless the other con- 
tracting parties aro willing to rolease him fiem 
his obligations or he can show that the karar is no 
longer beneficial to the interests of the turwad. 

Abstention for personal reasons of ono member of 
the family cannot affect the binding character of 
the karar on those who are parties to it. 

A family karar among membersof a /arwad re. 
stricting the ordinary powers of a karnavan with a 
view to settle family disputes or to provide against 
mismanagement is not merely a delogation of the 





powers of the karnavan to other members of the 
family revocable at the will of the karnavan. 
A karnavan with powers of melcharth thus 


limited has no power to grant a melcharth without 
the concurrence of other members of the’ tarwad 
M. PANGI ACHAN v. BHESXAN ACHAN 501 
—— Will’ conferting eapress powers of alienation 

—Preswmption—Tavazhi—Manager in possession as 

kanomdar ownmg equity of redemption—Discharge 

Burden of proof—Marumakkattayam Law, 

A testator in Malabar giving property tohis wife and 
children who are governed by the Marumakkattayam 
Law is presumed to give it to them as a tavazhi to be 
held with the incidents of tarwad property, and not to 
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MALABAR LAW.-—conold. 


the doneesindividually as tenants-in-common. Butthis 
presumption is based on the principle of construing 
the terms of a Will in tho light of surrounding cir- 
cumstances aud must not be used for the purpose 
of controlling and modifying the express words of 
a Wal. 

Where, therefore, a tesiator governed by the Marn- 
makkaitayam Law devised io his son properties 
which he had obtained exclusively for himself from 
his farwad and gave the son absoluto rights of alion- 
ation : i 

Held, that on a true construction of tho Will the 
són took an absolute estate and the mere fact of his 
being the manager of the tavazhi did not raise a 
presumption that the gift was for the benefit of tho 
tavazhi, : 

Where the managér of afamily is in possession as 
kanomday and is himself tho owner of the equity of 
redemption, and where he pleads that he as dis. 
charged his liability to tho family by payment to 
two of its members, there is a heavy burden on him 
to prove satisfactorily that he did, as a matter of fact 
make the payment. - 

As manager he is bound to deal with the money 
for the benefit of the family and to account for the 
application of the money, M. Paro AMMA «v. 
ITTICHERI AMMA 459 


MANAGER. See HINDU Law. e 


MARINE INSURANCE —“Covering note”, dw far 
contract for sea tnewrance—Damage—Insurers, liabi. 
lity of—Loss of goods on return jowrney—Trading 
custom, . 

A “covering note" issued by Insurance Agents is 
not a contract for sea insurance, but only evidence of 
an agreement to issue a policy for the adventure 
specified therein on condition that the agreed 
premium is paid in cash before the departure of the 
vessel from the harbour. 

Such a note, even if stamped subsequently, cannot 
be treated as a policy so as to create liability on the 
insurers, 

The correct procedure for the owner of the 
goods to pursue when goods covered by a “cover- 
ing noto" have been lost, is to at once pay the 
Insurance Agents the premium and demand a policy. 

Where goods were insured “from Karachi to 
Mombassa", including craft risks, and wero carried 
in a native craft from tho jetty to the ship in the 
stream and a portion of the cargo, being shut out by 
the steamer, was brought back to the wharf by the 
same craft and Jay therein alongside the wharf 
awaiting re-shipment by another available steamer and 
was damaged owing to the craft springing a leak: 

Held, that Insurance Company could not beheld 
liable, a5 this return journey was not included in the 
voyage from "Karachi to Mombassa” 

There is no local trading oustom in Karachi that 
after loss of goods on the return journey the shipper 
can, by paying a special premium, demand a policy 
covering such journey. S. LaTIFALI Fappoo ÁLIDINA 
v. ROYAL EXCHANGE CORPORATION, 9 S. L. R. 116 

540 

MARRIAGE. See BUDDHIST Law; HINDU Wipows' 
REMARRIAGE Act. 

MARSHALLING OF SECURITIES. See MORTGAGE. 

MARUMAKKATTAYAM LAW. See MATLARAR Law. 
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MEMONS—Cutchi Memuns—E migration to East Africa 
—Succession+-C ustom-—Muhammadan Law —Prinici- 


ple. 


The Memons who have emigrate@from Cuich in 
India to Mombasa in East Africa are governed in 
point of succession by Muhammadan Law rather éhan: 
by custom 


Semble.—At Mombasa in East Africa the succession 
to Muhammadans is in general governed by Muham- 
madan Law, although it is open to immigrants to prove 
that they have brought with them and preserved a 
custom establishing special law of succession. 


Where a Hindu family migrate from one part of 
India to another, prima facie, they carry with them 
their personal law, and if they are alleged to have 
become subject to a new local custom, this new 
custom must be affirmatively proved to have been 
adopted, but when such a family emigrate to another 
country and being themselves Muhammadans, settle 
among Muhammadans, the presumption that they 
have accepted the law of the peopls whom they have 
joined is one that should be much more readily made. 
In such a case all that has to be shown is that they 
have so ucted as to raise the inference that they have 
cut themselves off from their old environments. 

In case of emigration of Memons from Cutch in 
India to East Afriva the analogy is that of a change 
of domicile en settling ina new country rather than 
the analogy of a change of custom on migration 
fndia. P; C. ABDURAHIM HAJI v. 
JALIMABAT, 80 M. L. J. 227; 200. W. N. 362; (1916) 
M. W. N. 176 ° 414 


MERGER. See MORTGAGE. 


MESNE PROFITS, ‘claim for—Suit for possession 
and for mesne profits under contract of lease, 


nature of 245 
MINOR. See Contract Act, s. 11. : 
MINOR, compromise by. See Civin PROCEDURE 


Cops, O. XXXII, R. 7 
Estoppel—OContract by minor, if binding by 





meaus of estoppel—Contract Act (IX of 1872), 
s. 11 388 
—Limitation, running  of—Alienation by 





managing member and mother as guardian of 

minor for necessity, validity of —Interests of minor 

—ÜOourt, duty of 802 
—, major defendant described in plaint as, effect 
of —Guardian ad liten—Representation, if proper— 
Notice not served upon minor prior to appoint- 
ment of guardian ad litem, effect of—Proceedings, 
subsequent, validity of—Decree, if binding on 
minor 3 





——— —, statement of, against her interest, effect of — 
Willi— Revenue Court. i 
Where a guardian has been appointed for a minor 

for purposes of litigation, any admission made by 

the minor against her interests is waste paper. 
"Where a testator wills away his property and the 

Willis proved prima facie by the Sub-Registrar's 

endorsement and possession is doubtful, a Revenue 

Court will give effect to tho Wil. U. P. B, R. 

PARBATI v, DHARAMBAJL 368 
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MINOR—concelc. 


Suit for partition—Consent decree passed 
on appeal by father of minor parties—Leave of 
Court nob obtained—Minor, whether, entitled to 
avoid decree 881 


MINOR CO-PARCENER. See HINDU Law, 


MINOR CHILD, presumption as to the religion 
of—Duty of guardian—Marriage of Christian minor 
with Chamar, whether valid—Christian Marriage 
Act (XV of 1872), s. 4—Right to be appointed 
guardian 897 


MISCHIEF. See PENAL Copa, s. 430. 


MORTGAGE. See DECREE; TRANSFEK OF PROPERTY 
Act, s. 59, 


———— Cause of action—Limitation Act (IX of 1908), 
s. 3l—Regulation XVII of 1806, cl. 8. 


A mortgage executed in 1866 for six years contained 
a provision that the property mortgaged should not 
be transferred so long as any principal or interest 
remained unpaid and that if it was transferred or if 
the money due to the mortgagees was got paid, the 
latter without waiting for the expiry of the six years 
might bring a suit to recover principal und interest 





‘and might also get possession by completion of sale. 


A part of the property was transferred in 1867: 

Held, that the cause of action aróse in 1867 anda 
suit brought in 1910 to enforce the right was barred 
by limitation. A. BawscoPAL v, Sugo Ram SINGH, 
14 A. L. J. 1; 38 A. 97 95 


by conditional sale—'ransfer by mortgageo 
—Redemption—Notice 265 


—— — Consideration-money, only portion of, payment 
of, effect of —Usvfructuary mortgagee, right of— 
Default of puisne mortgagee in redeeming prior 
mortgages, effect of—Possession, suit for, maintain- 
ability of—Limitation Act (IX of 1908), Sch. I, Art. 
135—Possession, right of. 





Where a mortgagor receives only a portionof the 
consideration-money, the mortgage holds good to the 
extent of that portion. 


A usufructaary mortgagee with whom money is 
left for the redemption of certain prior mortgages tu 
enable him to obtain possession of the mortgaged 
property cannot, after making default in paying that 
money, be allowed to sue the mortgagor for the 
possession of that property when the latter pays the 
money „due to the prior mortgagees and obtaing 
possession. 

Under Article 185, Schedule I, of the Limitation 
Act, it is immaterial whether possession of the 
property mortgaged is held at the time of the mort- 
gage by the mortgagor or by a prior mortgagee, and 
as between the mortgagor and the mortgagee entitled 
to possession the former’s right io possessjon ceases 
when he makos a fresh mortgage. O. Musammut 
HUSAINI v. RAM CHARAN, 20. L. J. 488; 18 O. C. 280 

341 


—Contribution—Mortgagor relieving his co- 
mortgagors of burden, if entitled to contribution— 
Muhammadan Law—WMinor, de facto guardian of 
—Mortgage by such guardian, when binding on 
minor 177 
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MORTGAGE—contd. 
Covenant that mortgagor not to redeem 
previous mortgage without paying subsequent 


advances, if valid and enforceable—Charge—-Mort- 
gaged property not described in deed of further 
charge, effect of —Subsequent advances tacked on 
to previous mortgage—Clog or fetter on equity of 
redemption 740 


L by Hindu widow—Subsequent surrender 
by widow of her estate in favour of reversioners, 
whether affects rights of mortgagee—Writer of 
document, . whether can be treated as attestor— 
Transfer of Property Act (IV of 1882), s. 59 “813 





— -— Interest—Rule of damdupat—Usufructuary 
mortgage—Mortgagee obtaining possession at 
a date later than the date of document—Rule, 
whether applicable 231 

- Mortgage-decree passed before the new Code 

—Final decree, whether necessary before execution 

—Application for execution within 12 years of 

decree 39 





Mortgagee entitled to profits--Right to pos- 
session og non-payment—Suit for profits—Sub- 
sequent suit for possession, maintainability of 719 








Mortgage-money, tender 


of, not made— 
Interest, whether can be charged 97 


—— — Mortgage-suit, whether can be instituted 
for part only of the mortgage-money 9 


—of occupancy holding before operation of 
Agra Tenanoy Act, 1901— Possession and dis- 
possession after operation of Act —Suit for posses- 
sion by mortgagee, if maintainable—Party in 
possession, position of 593 





— c Payment of mortyage-debt to one of several 
co-mortgagees—Debt, whether discharged — Contract 
Act (IX of 1872 , s. 45. 

Payment of a mortgage-debt to one of several 
co-mortgagees operates as a discharge of the entire 
mortgage-debt. M. Ponnusamy  PILDAI v. 
THyAGARJA PILLAI, 9 L. W. 22 173 


—of trust property- Consent of settlor—Con- 
sideration—Charge, validity of—Civil Procedure 
Code (Act V of 1908), O. XXXIT, x. 7—Minor— 
Compromise of suit—Conseut of Court, necessity 
of—Practice—Mortgage without consent, validity 
of 258 


—-—— REDEMPTION — Custom — Succession — 
Village proprietary body, rights of—Village, nature 


of 768 


———, effect of—Sale by mortgagee of his rights, 
whether extinguishes mortgage—Transfer of mortgage 
—Purchaser, rights of. : 

When a mortgage is redeemed by the mortgagor 
or by some one having a right under section 91 of 
the Transfer of Property Act to redeem, the original 
contract is cogipleted and all the mortgagee’s rights 
created under it cease. The mortgage is also ex- 
tinguished when the mortgagor’s rights are invaded 
and some one having no right to redeem redeems in 
opposition to the wishes of the mortgagor. 

A. contract of mortgage does not cease to 
exist merely by the mortgagee selling his rights 
to ather. The mortgage is only trausferred 
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MORTGAGE — contd. 


and the purchaser can exercise the mortgagee's 

rights. U. B. Ma Hra Yin v. Mi Huan, U. B. R. 

(1915) I, S9 * 506 

s REDEMPTION, fixed period for— Interest 
afttr that date, whether chargeable — Rate. 

In the absence of a covenant that interest shall 
cease to run after the expiry of the period fixed 
for redemption, the mortgagee is entitled to interest 
nb the rato specified in the deed for the entiro 
period during which the mortgage-money remains 
unpaid. P. Mora SINGH. BISHEN SINGA 5 P.R.'- 
1916; 23 P. W. R. 19 6 821 


Integrity of mortgage—Ifisdescription , and 
. mutual mistake—Oval evidence, admissibility of— 
Evidence Act (I of 1872), s. 94. ` 


One H mortgaged onthe 27th of March 1864, 293-biswa 
share in Paniyala along with shares in #wo other 
villages. On the 3rd of April 1864, he mortgaged five 
more biswas of the same village along with other 
property. On the 6th of February 1872, he executed 
a mortgago for Rs. 15,000 and out of the consideration 
for that mortgage he declared that Rs. 3,500 was 
to be a further charge on the property comprised in 
the first mortgage. In the description of property 
thus charged Halla Nagla was mentioned instead of 
Paniyala. The plaintiff acuirod the rights of the 
mortgagor in Paniyala and sued for redemption. The 
defendants-mortgagees had purchased a portion of 
the mortgaged properties: 9 

Held, that this was a case of misdescription and 
mutual mistake and that, therefore, section 94 of 
the Evidence Act did not preclude the morigagec 
from showing that Paniyala was intended to bo 








. included in the mortgage of 1873. 


Held, further, that as the integrity of the mort- 
gages had been severed the plaintiff could redeem 
Paniyala by payment of the proportionate liability of 
that village under the three mortgages. A. MAHABIR 
PRASAD v. MUHAMMAD MASHIYATULLAH, 14 A. L. J. 15; 
38 A. 108 174 


— Mortgagee «and purchaser of portion of 
equity of redemption, arrangement between, how 
far binding on mortgagor—Mortgage, eatingwish- 
ment of —Merger—Mesne profits with interest thereon 
—Limitation Act (IX of 1908), Sch. I, Art, 105— 
Creditor having debtor's funds for payment to himself 
—Limitation. 





_ A usufructuary mortgage was made of two properties 
a andb. Tho mortgagor sold his equity of redemp- 
tion in respect of « to P, leaving with him a 
portion of the consideration money to discharge the 
mortgage-debt. Instead of discharging the debt 
P sold his rights in the equity of redemption 
purchased by him to the mortgagee, leaving with 
the latter a portion of the consideration-money, 
less than what had been left by the mortgagor with 
P himseif, to bo credited towards the mortgaga@ 
debt. Subsequently the mortgagor brought a suit 
against the mortgagee for redemption of b, contending 
that the entire mortgage-debt having been left with 
P, whose rights had been purchased by the mort. 
gagae, she was entitled to possession of b without 
any payment and to claim from the mortgagee 
the surplus profits of b with interest thereon from 
the date of the mortgagee’s purchase of the equity 
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MORTGAGE —contd. 


of redemption. 
so much as had been left with him by P could 
be credited towards the mortgage-debt, and that 
the mortgagor was not entitled to Claim any surplus 
profits or any interest thereon: 

Held, that the arrangement between tke mort- 
gagee and P, so far as the leaving of tho consider- 
ation-money to-be credited towards the mortgage-debt 
was concerned, was not binding on the mortgagor. 


Held, also, that the mortgage became extinguished 
when the mortgagor's right merged in the mort- 
gagee with a liability to satisfy the entire mort- 
gage-debt. - 


Held, further, that the’ mortgagor was entitled to 
pÓssession and surplus profits together with interest 
thereon. 

Held, lastly, that the limitation applicable for 
the recovery of the said profits and interest was 
that provided by Article 105, Schedule J, of the 
Limitation Act. 


. No question of limitation arises where a creditor 
has funds belonging to tho debtor at his disposal 
charged with an obligation to pay himself out of 
that fund. O. Agur Hasan KHAN v. JAGWANTA, 2 





O. L J. 620 729 
: SALE-— Construction of document—Sur- 
rounding tireumstances ` 192 





contravention of section 99, Transfer of 

Property Act not avoided—Mortgagor’s right to 

redeem, whether snhgists 611 

—-in ewecution of prior mortgagee's decree 
against mortgagor alone—Purchaser of mortgaged 
property, positiim of—Suit by puisne mortgagee 
against both mortgagor and prior mortgagee—Puisne 
mortgagee, right of, to bring equity of redemption te 
sale—Auction-sale of mortgaged property pending 
another swit regarding same, effect of. 

A purchaser of. property sold in -execution of a 
decree obtained by the prior mortgagee against the 
mortgagor alone, and during the pendency of a suit 
for sale of the same property instituted by the 
puisne mortgagee against both the mortgagor and 
the prior mortgagee, cannot be permitted to say 
„that ashe was nota party to that suit, the puisne 
mortgagee cannot bring the equity of redemption to 
sale in execution of the decree obtained by him for 
sale of the property ‘subject tothe rights of the 

' prior mortgagee. O. KUNDAN LAL v. WAJID Hussain 


20. L. J. 480 359 


Payment of consideration, whether necessary 
to pass title— Registration of sale-deed, effect of— 
Intention of parties— Suit for redemption—Mort- 








gagec, possession of 961 
—— —— , SIMPLE — ortgagor, if can create 
tenancres—Possessory suil by purchaser under 


e ^ortgage-decree— Lease, effect on—Lease-holder, whe- 
ther can be obliged to redeem. 

A simple mortgage doos not, asa matter of con- 
yeyancing, arrest the mortgagor’s power of leasing 
in the ordinary course of management. "l'herefore, so 
long as nothing takes place which impairs the value 
or impedes the operation of the mortgage, the mort- 
gagor is quite within his powers in creating a 
temporary lease. 


GENERAL INDEX. 


The mortgagee contended that only . 
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MORTGAGE--contd. 


In a suit for possession by a purchaser undor 
a mortgage-decree against  w lease-holder in 
possession who was not a party to the mort- 
gage suit, it appeared that the leases under 
which the defendant held the lands in suit weve 
created for 50 years and the plaintiff bought with 
notice of the leases and the psrson under whom 
he claimed had recognized the leases in the most 
unequivocal manner, and it was not shown that the 
mortgage was impaired in value or impeded in 
operation by the leases: 

Held, that the leases could not be treated by 
the plaintiff as inoperative and the lesseo was 
under no obligation to redeem. C. Bau MAKUND 
Ruiva v. Marr Lar Burman, 20 C. W. N. 350 195 


— , SIMPLE — Mortgagor, whether entitled 
to use and enjoyment of mortgaged properly— 
Plants growing on mortgaged property cut aud 
removed—Mortgagee’s suit to enforce security, whe- 
ther maintainuble—Proper cause af action—Limita- 
tion Act (IX of 1908), Sch. I, Arts. 36, 49, 182. 

In India, a mortgago transaction is merely a 
security for the re-payment of the debt and in the 
case of a simple mortgags the mortgagor, both 
before and after default of payment of mortgage- 
money, is aud continnes to be the owner of the 
property entitled to possession and to the uso aud 
enjoyment of the property as au absolute owner. 

Where, therefore, the manager of an undivided 
family mortgaged the family proporties to the 
pluintiff on the 26th October 1900, and in October 
1905, certain trees growing on the properties were 
cut and carried away by third partios, and the 
mortgagee sued on 26th July 1909, to enforce his 
mortgage security: 

Held, (1) that this was nut a suit to enforce pay- 
ment of money charged on immoveable property 
within the meaning of Article 132 of the Limitation 
Act, for if that were the case, the plaintiff morigagce 
would be entitled to claim payment ont of the 
portion of the security or ils value in the hands of 
third parties irrespective of the sufficiency or insufli- 
ciency of the remainder of the security in the 
hands of the mortgagor; 


(2) that the only cause of action which the 
plaintiff had was for damages for the depreciation 
of the security, the measure of damages being the 
amount by which the security was rendered insufli- 
cient, and the plaintiff in such an action would havc 
to prove that the security was, as a matter of fact, 
rendered insufficient; 

(3) that the proper Article of the Limitation Act 
applicable to the case would be cither Article 36 
or 49, but that whichever applicd, the suit was 
time-barred as it was not brought till nearly 4 years 
after the date of the cutting and appropriation. Mj 
SURAPUDI Munrapea v NookALA Srguarys, 3 L. WÉ 
341 : 901 


SUIT by a co-mortyagee —Decr& —Sule—Pur- 
chase by decree-holder—Other anorigagees, riyht of 
—Purchase-money—Equity. 

One of the several mortgagees brought a suit on 
the basis of the mortgage making the other mortgagces 
pro forma defendants and obtained a decree in his 
own name, Subsequently the properly vas put to 
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ale in execution of the decree aud was purchased : within his compound for the residence of the 


by the decree-holder alone: 

Held, that the equitable right of the other mort- 
gagecs attached to the purchase-money and not to 
the property purchased. A. GANESHI LAL v. JAGAN 
NATH f 171 


—— — SUIT for recovery of mortgage-moncy— 
Decree allowing defendant-mortgagor to obtain 
possession on payment not executed —Subsequent 
suit by mortgagor for redemption— Res judicata 


—— for redemption—Mortgage sued on found 
to be invalid—Plaintiff, whether can fall back on 
earlier mortgage—Amendment of plaint, when can 
be allowed 624 


—— —— Title paramount to mortgaged property pleaded 
—Costs against defendant contesting mortgage suit on 
title paramount, order for, setting aside of. 

A defendant contesting a mortgage suit on the. 
claim of a title? paramount to the mortgaged pro- 
perty cannot in appeal, after the suit has been 
decreed with order? of costs against him, ask for 
setting aside the order on the ground that the suit 
as against him should have been dismissed. C. 
Baspuo NARAIN v BACHAN CHOWDHURANI 358 
MORTGAGE DEOREE.—AMarshelling of securities, 

question as to, not raised and decided —Evecution pro- 

' ceedings—Joinder of parties, plea as to, non-maintain- 
ability of. 

Where ina mortgage suit the question as to the 
right of having the securities marshalled was not 
raised and decided, the representatives of the party 
who could have raised that question and got it 
decided, cannot urge their joinder as parties to the 
execution proceedings, if they are not so joined, for 
the purpose of raising that question and getting it 
decided at that stage. O. Raza Husain v, AMAR 
CHAND Pat, 2 O. L. J. 693 715 


MORTGAGE-DEED, effect of, from what date— 
Suit on unregistered mortgage-deed—Attachment 
of mortgaged properties, after exeoution but before 
registration of mortgage-deed,, effect of — Priority 

z 431 

——-—- giving mortgagee option to sue or not to sue 
on default in payment of interest —Period of limita- 
tion, starting point of 551 


MUHAMMADAN LAW--DIVORCE—Kabinnama, 
condition in, that wife could divorce husband if he 
does not reside in her father’s house, legality of— 
Restitution of conjugal rights, claim for, by husband 
having other wives; maintainability. 


The condition in a kabinnama that the husband 
should livè with the wife in her father’s dwelling 
house and on the breach of this condition she would 
be entitled to divorce him is void under the 
Muhammadan Lew. 

Where in an appeal ‘against the dismissal of a 
suit by the plaintiff for restitution of conjugal 
rights, on the grounds that the plaintiff had not paid 
the prompt dower and that the defendant (the wife) 
could not be compelled to live in the plaintiff’s 
house with the other co-wives, if was represented 
to the Appellate Court that the plaintiff had deposit- 
ed the amount of the prompt dower in the lower 
Courteand that he had set apart a separate hut 


defendant: : 
Held, that unger the circumstances there was no 
reason why the plaintiff should not be given a decree 


fore restitution of conjugal rights. ©. IMAM ALI 
PATWARI v. SRIMATI ARFATUNNESSA 797 


—— — GIFT, invalidity of a portion of, effect of, on 
other separable portions —Gift in lieu of dower— 
Hiba-bil-ewaz, essentials of—Consideration—Oudh 
Estates Act (I of 1869), ss. 8, 10, 16 — Presumption of 
primogeniture, applicability of, to alienees feom taluq- 
dar—Wagqf of profits only, validity of —Wasiat— 
Shia Law. 

If a gift in regard to a portion of a property "is in- 
valid, its invalidity would not affect another and 
separable portion of it 

A gift made in lieu of doiver is a hiba-bil-ewaz, 
for the validity of which delivery of po&sossion is 
not essential The consideration of a hiba-bil-ewaz 
may or may not be adequate; it is enough for such 
a gift that some ewaz or consideration should be 
given and there should be an intention to divest one- 
self ix presenti of all interest in the property. 

The presumption raised by sections 8 and 10 of 
Act I of 1869 does not apply io pgoperty which has 
been alienated by a taluqdar in his lifetime, nor 
has ib any conceru with the alienee or the family of 
such an alienee. ^ . 

The Muhammadan Law does not recognise a wagf 
of the profits of the land apart from the “land itself, 
But where the intention is, though the disposition, 
prima facie, appear to conveyean inimediate interest, 
not to give it operation during the lifetime of the 
testator, the disposition will take effect aa a wasiat. 
Such a bequest uuder the Shia Law may take effect 
in favour of some of the heirs without the consent 
of the other heirs, if it does not affect more than 
one-third of the estate, or if it exceeds one-third, 
it is made for the performance of such religious 
duties as are incumbent upon the testator. O. QASAM 
ALI KHAN v. AHMAD SHAT, 2 O. L. J. 768 516 


GUARDIAN —Minor, de facto guardian of 
— Mortgage by such guardian, when binding on 
minor 177 

——— — PRE-EMPTION—Khandesh District —Equity, 
justice and good conscience. 





There is no custom of pre-emption recognized in 
the District of Khandesh, nor can the right of pro- 
emption according to Muhammadan Law be enforced 
there solely as n matter of justice, equity and good 
DB. ManoxED BEG v. NARAYAN MEGHAJI 


conscience. 
J'arir, 18 Box. L. R. 81 933 
—— right, exercise of-Olog on transfer-— 





Introduction in Burma—Equity and justice— 
Burma Laws Act (XIII of 1898), s. 13 4&8 


—Talab muasabat—Mention of price, 4 
necessary — Jurisdiction — Appeal — Suit valu 

at less than Rs. 5,009—Decree above Rs. 5,000. 

In the performance of the ceremony of talab 
muasabat what is necessary i$ an expression by the 
pre-emptor in clear and explicit terms that he deniands 
to make the purchase and it is not necessary that 
he should, at the time of the performance of the 
ceremony, make any mentior of the price. 

Under the Muhammadan Law a pre-emptor does 
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not lose his right of pre-emption by failing to state, 
while making theimmediato demand for pre-emption, 
that he is willing to pay the prie named in the 
sale-deed or such a sum as a Court may award. 

The pendency of a proceeding for the partition of 
a joint estate does not bar the claim of a co-sharer to 
pre-empf, 

Where in a suit for pre-emption the plaintiff 
honestly valued his suit at Rs. 4,500 but the 
Subordinate Judge who tried the suit found the value 


to be Rs. 7,000 and an appeal was preferred to the, 


' District Judge: 

Held, that the appeal to the District Judge was not 
incémpetent, especially as no objection on this ground 
was taken before the District Judge nor in the 
memorandum of appeal to the High Court. C. NURI 
Mian t. AMBICA SINGH 893 


—— ——- SUCCESSION-—Intestate 512 


Memons—Cutchi Memons—Emigration to 
. East Africa—Custom—Principle 413 


Suit for a share in property left by a deceased 
Muhammadan—Limitation, when inheritance becomes 
divisible— Limitation Act (IX of 1908), Sch. I, Art. 
128. M 
Under the Muhammadan Lew there is no such 

thing as jojnt family property. 

Tf the members of a Muhammadan family succeed 
to propersy on the death ofa relation each of them 
takes a share of each item of the property; and the 
Article of the Limitation Act which would apply to 
a snit for n share would be Article 123, which 
deals witha suit for a distributive sbare of ,an 
intestate. In the case where one of the heirs has 





retained part of the inheritance in his possession, the: 


suit must be brought within twelve years at the 
latest, after the debts of the intestate have been 
paid and the inheritance has become divisible among 
the heirs, M. MonrvrEN BEE v. MEER SAHEB, 38 M. 
1099 1002 


sername WAKE—Howse property, lease of—Sanction 
cf Kazi, necessity of—Earnest money paid for lease 
of wakf house property, recovery of, if mutwalli does 
not give good title—Factum valet, doctrine of— 

Money advanced as partial guarantee for perform- 

ance of contract, if can be recovered. 
^ A person who with full knowledge enters into 
a bargain for the lease of a wakf house property with 
a mutwalli, is equitably entitled to insist upon the 
mutwalli doing all that is necessary to give him 
a good title. 

A sanction of a kazi is necessary to validate a 
lease of wakf house property for more thana year. 

“Semble:—When such a lease has been made im- 
properly and many years afterwards it is impugned 
before a Court, the lease may: be held valid on the 
doctrine of facium valet and on the principle that a 
®ourt should not disturb the arrangement made in the 
ordinary course of management of an estate for the 
benofit of the beneficiaries. 

A mutwalli, to whom money is advanced by a 
person as earnest money for getting a lease of the 
wakf property, cannot seek to retain the money unless 

' heis willing to give a good title by going to a 
kazi and getting sanction for the transfer. 

A party to a contract advancing money to the 
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other party by way of a partial guarantee for per- 
formance cannot recover ihe money i! there has 
been default on his part and no default on the 
part of the other. C. GonaAM MUHAMMAD v. AKHOY 
Kumar Lana 205 


WARKF, private and public—Mutwalli—Sole 
surviving descendant of founder, right of, to office— 
Reliyious endowment, succession to—Regulation IV of 
1793, s. 15— Qadi, functions of, who can ewercise— 
Civil Procedure Code (Act V of 1908), s. 92— District 
Judge, whether qadi—Subordinate Judge, powers of — 
Mutwalli appointed under s. 92—Suit to be declared 
mutwalli in Subordinate Judge's Court, maintain- 
ability of. 


A descendant of the founder of a wakf has a 
preferential claim to the office of mutwalli, but he 
does nob, become mutwalli by right of inheritance, 
he has to be appointed such by the” gadi, who may 
supersede him if he is not qualifieg. 

No right of inheritance attaches to a religious 
endowment. It is by appointment that one officer 
succeeds to another appointment either by the 
original appropriator or by his successor or executor 
or by the superintendent for the time being, or 
failing allthese, by the Ruling Power. 

The appointment of a mutwalli to a wakf is a 
matter regarding religious usages and institutions 
within the meaning of section 15 of Regulation IV of 
1793 and must be determined with regard to the 
provisions of the Muhammadan Law on the subject. 

A Subordinate Judge, who has not been expressly 
authorised by the Government to exercise functions 
in connection with the administration of wakfs, is 
not competent to act in that behalf. 

In respect of wakfs croated for public purposes of 
a religious nature, a District Judge may be assumed 
to have been authorised, by virtue of section 92 of 
the Civil Procedure Code of 1908, to discharge the 
functions of a gadi. 

Per Mookerjee, J.—In respect of private wakfs 

even a District Judge has no authority to exercise 
the functions of a gadi, the Local Government should 
authorize either District Judges or Subordinate 
Judges or even judicial officers of a lower grade 
to exercise the functions of a qadi. 
. On the allegation that a certain wakf was a 
private one, the plaintiff instituted o suit for 
decleration : of her title as mutwalli and for an 
injunction to restrain the defendants, one of whom 
had been appointed mutwalli by a District Judge 
in a suit under section 539, Civil Procedure Code 
of 1882 (to which, the plaintiff was not a 
party) from interfering with her possession of the 
endowed properties. The Subordinate Judge who tried 
the suit, found thatthe wakf constituted a public 
trust, but he decreed the suit holding that the plaintiff 
as the sole surviving descendant ofthe fgunder had 
a superior claim to tho office of mutwalli. On an 
appeal by the defendants, the District Judge held that 
the wakf wasa public one, but dismissed the plaint 
iff’s suit on the ground that so long as tho decree 
in the suit under section 539 remained in force, no 
relief could be awarded to the plaintiff; 

Held, that the plaintiff's suit was rightly dismissed 
inasmuch as the Subordinate Judge had no 
authority to appoint the plaintiff as mufarajli in 
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supersession of the order made in the snit under sec- 
tion 539, Civil Procedure Code of 1882, 

Held, further, that as the wakf was declared to be 
a public trust, the plaintiff's remedy was to proceed 
under section 92, Civil Procedure Code, 1908, and 
get herself appointed mutwalli on the ground 
that as the sole surviving descendant of the founder 
at the time of. the death of the last mutwalli, she 
had the preferential right to the office. C. ATIMAN- 
NESSA BIBI v. Anput SOBHAN, 20 C. W. N. 113; 22 C. 
L. J. 877 21 


WAKF—-Mutwalli, whether can create perma- 
nent encumbrance—Right of successor to challenge 
such encumbrance— Erection of buildings on waqf 

` property— Suit for ejectment — Defendant, whether 

- entitled to compensation. 

A mutwalli has no right to create a permanent en- 
cumbrance on wagf property. 

Anything in the naturo of a permanent alienation 
of, or encumbranceupon, wagf property created by a 
mutwalli isnot binding upon his successors, if it 
is challenged within 412 years from the date of the 
successor’s agpointmont. 

Where a document executed by the mutwalli of a 
mosque stated that the office of charkhban had been 
filled by a certain person and the word “alalduam” 
occurred in the closing passage of the document: 

Held (1) that inasmuch as the words following 
the word "alalduam" related to the duties of the 
grantee and not to his privileges, this could not 
be taken as intended to create a permanent and for 
all time irrevocable alienation of rights in wagf 
property; 

(2) that there was nothing to show that tho post 
was to be hold in the incumbent's family for ever and” 
that the charkhban was liable to dismissal like any 
other servant of the mosque. : 

Where in a suit by the mutwalli for possession of 
certain shops belonging to the mosque by the oject- 
ment of the defendants, it appeared that the defend- 
ants had erected certain shops on a site belonging to 
ihe mosque and the mutwalli had allowed them to 
stand unchallenged for a long time: 

Held, that under the circumstances the defendants 
were in equity entitled to claim the value of tho 
buildings. P. Fazr ILAHI v. ZAFAR ALI, 36 P. W. R. 
1916 "or 558 


WIDOW—Muhammadan widow in possession 
of deceased -husband's estate—Dower-debt, less 
than actually due, claimed in Court—Claim decreed 
—Decree satisfied from portion of property— 
Possession, suit for, by deceased's heirs—Widow’s 
right to retain property for balance cf dower-debt, 
if sustainable 362 


MURDER. See PENAL Cons, s. 802. 


MUSSALMAN WAKE VALIDATING ACT (VI or 
1913), 8. 3, op8ration of— Retrospective | effect —Pre- 
vious decision in another capacity, if conclusive in 
subsequent suét — Res judicata. 

The operation of the Mussalman Wakf Validating 
Act of 1913 is not retrospective. 

A previous adjudication of a High Court as to 
the invalidity of a wakf between the same parties 
but suing in an another capacity is conclusive, though 
not onthe ground of res judicata, in a subsequent 

e 
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suit respecting the same property, and is not affected 
by the provisions of the Mussalman Wakf Validating 
Act subsequently*passed. C. MUHAMMAD BUKTH t. 
AJMON Rasa, 19 C. W. N. 967; 43 C. 158 701 


e 
MUTWALLI. See CivIL PROCEDURE Copr, s. 92; Mu- 
HAMMADAN Law. 
NECESSITY. See HINDU Law. 


NEGOTIABLE INSTRUMENTS ACT (XXVI or 
1881), S. 9—Holder in due course—Promissory mole, 
suit on—-Endorsement in plaintiff's name, * absence 
of —Suwit, maintainability of. 

A person cannot sue upon a promissory note 
which has not been endorsed to him. M. UrAGAPPA 
Cuerty v. RAMANATHAN Cuerty, 3 L. W. 171 821 

Ss. 13, 64—Negotiability, how far essentis] 

to make an instrument promissory note—Pro- . 

missory note, maker of, liability of, when*not pur- 

porting to sign in a representative character— 

Presentment, when necessary— Holder, right of, 

to fall back on original consideration—Construction 

- of document—Intention of parties 582 


S. 64 582 


S. 80, scope of—Promissory mote silent as to 
interest-- Collateral written ' agreement as to interest 
made contemporaneously, effect of—Rate of interest 

chargeable, . 

Section 89 of the Negotiable Instruments Act 
embodies a purely enabling provision for dealing 
with cases in which there is no contract in fact or 
capable of legal proof with regaxd to interest. 

Where, therefore, contemporaneously with the 
execution of a promissory note a collateral written 
agreement as to interest is made, the two docu- 
ments represent in fact a single transaction and 








the holder is entitled to charge interest at the 
rate agreed upon. N. RANGAPPA v. BISMILLA KnaN, 
12 N. L. R. 9 238 


NON-TRANSFERABLE OCOUPANCY HOLDING, 
abandonment of. See BENGAL TENANCY Act, s. 87. 

NORTHERN INDIA CANAL AND DRAINAGE 
ACT (VIII or 1873), S. 47— Lambardar, payment of 
canal dues by—Collection of canal dues—M uafidar, 
status of—Subordinate zemindar,’ meaning of—In- 
terest on canal dues, if allowable, 

A lambardar who first pays the canal dues to the 
Government out of his pocket, is entitled subse- 
quently to collect the same from the subordinate 
zemindars under section 47 of the Canal Act. 

A muafidar is a subordinate zemindar under sec- 
tion 47 of the Act. 

A lambardar is entitled to recover interest on 
arrears of canal dues which he has paid to the Govern- 
ment. A. Raw KisHUN Das v. MAHESHWAR PRASAD 


556 

N.-W. P. RENT ACT (XII or 1881) 767 
— S.R 77 le 

—-- §. 35 386 

S. 203 573 


NOTICE. See BENGAL VILLAGE CHAUKIDARI ACT; 
Civın PROCADURE ` CODE (1882), S. 424; CIVIL 
PnocEDURE Copr (1908), S. £0; MORTGAGE; VENDOR 
AND PURCHASER. 

OATH, agreement 


ing on sons 


by father to be bound by, if bind. 
$96 
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OATHS ACT (X or 187814, Ss. 8,9, 10—Aftorney of a. 


party, power of. 

A special attorney of a party to a suit, who has 
full power to conduct the case asehe 'deems fit and 
in particular has power to compromise or withdraw 
it, can take steps contemplated by sections 8, 9,10 of 
Act X of 1878. A. WASI-UL-ZAMAN KHAN v. FAIZA 





BIBI, 14 A. I, J. 38; 88 A. 131 348 
9,10 348 
——— 8. 10 346 


OBJECTIONS — Execution - Decree—Snit, maintain- 
ability of—Transfer of Property Act (IV of 1882), 
Ss. 88, 80—Mortgage 354 


OCCUPANCY AND FIXED RATE HOLDING, sale 
of, by one deed—Contract, validity of 913 


OCCUPANCY HOLDING, acquisition of 595 


* non-transferable, transfer of —Co-sharer land- 
lord recognising transfer of his share of non-transfer- 
able occupancy holding,effect of—UCo-shasers, other, 
aight of. 

One co-sharer landlord can recognise a transfer of 
& non-transferable occupancy holding i in respect of his 
own share, although such a recognition is not in 
any way bindigg upon the o her co-sharers und 
may nob as such prevent the other co-shürers from 
effecting a sub-division of the holding. C. MOHAMED 
ALI v. JNQNADA SUNDARI 577 


e—, non-transferable, transfer of, if operative 
against a co-sharer 
quently in execution of amoney- decree. 

The’ transfer of ‘a non-transferable occupancy- 
holding made by a raiyat is operative against a subse- 
quent purchaser of the same in execution of a money- 
decree against the raiyat and even when such pur- 
chaser happens to be a co-sharer landlord. C. Dro 
Saran Lar v. BELESWAR MANDAL 1003 
OCCUPANCY RIGHT. See AGRA TENANCY Act, s. 

11. 


OUDH CIVIL DIGEST, VOL. 1, CHAP. VII, PARA. 
272, n. TIL 748 


OUDH ESTATES ACT (I or 1869), Ss. 8, 10, 15 516 
OUDH LAWS ACT (XVIII or 1876) 424 


S. 9, Ch. II—Sale by Hindu widow of her 
estate in proprietary share without legal necessity, 
interpretation of—Hindu Law —Mitakshara—Pre 
emption, right of, if arises. 

A sale made without legal necessity by a Hindu 
widow, governed by the Mitakshara Law, of her 
estate asa Hindu widow in a proprietary share is 
not a saleofafull proprietary estate, nor is it a 
sale of a proprietary tenure or a share of a proprietary 
tenure within the meaning of section 9, and no 
right of pre-emption under Chapter II of Act XVIII 
of 1876 arises on the occasion of such a sale. O. 
RAMPAL SINGH v. GANESHA 225 
OUDH RENT ACT (XXII or 1886), S. 33— En. 

hancement of vent, suit for— Land held by way of 

kabzadari a£ low rent—Nature of tenure, 

Ina suit between the parties, ib was held by a 
Settlement Officer that the respondents were entitled 
to hold the land in question by way of kabzadari 
at the former low rent of Rs. 29 and odd: 

Held, that these rights were not rights of occu. 
pancy under section 5 of the Rent Act and that the 
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rent was liable to enhancement under section 33 of 
the Rent Act. U. P. B. R. Bunyan Husain v. RAM 
SAHAI Sine 415 


S. 107—Rent-free land—Grove, plantation of 
v-Resumption— Period for which land remains under 
grove, if ewcluded, 





When a man, originally a rent-free grantee, plants 


'&grove in the land, the period under which the 


Jand remains under grove is not to be excluded from 
the fifty years’ period in section 107H of the Oudh 
Rent Act. U. P. B. R. ABU JAFAR v. Sat Narsin 
Gosnars, 2 O. L. J. 610 769 


PARDANASHIN LADY, deed executed by—Document 
coming from lender or from borrower, effect of —Docu- 
ment drawn wp and executed under her instructions— 
Document explanation of, if  mecessary—Second 
appeal—Finding of fact--Deductions from fact, il 
made— High Court, jurisdiction, of—Am-innkhicar- 
namah authorizing appearance in registration office 
interpretation of. 

In the case of a deed executed by & pardanashin 
lady when the document comes from the side 
of the lender, it must be read over and explained 
to the executant, if the executant be an illiterate 
one; but when the document comes from the side 
of the borrower, it is amply sufficient to warrant 
the conclusion that the Indy fully understood the 
document. 

A pardanashin lady took a loan from another 
pardanashin lady and instructed her own men to 
draw a mortgage-deed and got it duly registered 
through her mukhtear and husband acting under an 
am-mukhtearnamah: 

Held, that under the cirenmstances it was not 
necessary that the document should have been 
explained after it had been drafted, provided that 
the draft in fact corresponded with what the lady 
understood before it was made, 

In asecond appeal a High Court is empowered 
to make deductions from facts without disturbing 
the findings arrived at by a lower Court. 

An am-mukhtearnamah authorizing a person to 
appear at the Registration Office authorizes the 
person to appear before the Registrar for the 
purposes of the Registration Act. C. BHUBAN Montini 
Dasi v. GAJALAKSHMI DEBI, 19 C. W. N. 1330 119 


PARTITION. See Hindu Law; U. P. LAND REVENUE 
Act, Ss. 109 (2), 112, 188 (8). 


Deed of partition turning joint tenants into 
tenants-in-common, whether compulsorily registrable 
—Deed dealing with moveables and immoveables, 
admissibility of, to prove partition of moveables— 
Intention of parties—Contract, part of, unenforceable 
— Contract, validity of. 


A deed of partition between two mé@mbers of a 
joint Hindu family, which has the effect of causing 
the immoveable properties held by&he co-parcencrs 
as joint tenants thenceforward to be held by them as 
tenants-in common, cannot affect such immovenblo 
properties or be received as evidence of any trans- 
action affecting it unless it is registered. 

Tn order to make a deed of partition which deals 
also with moveables admissible to prove a partition 
of the moveables only, it should clearly® appear 
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that it was the intention of the parties to partition 
the moveables apart from the immoveables. 
When there is an entire contract and part of it 
cannot be enforced, the whole goes, though 
it is otherwise when an instrument contains two 
or more distinct contracts which are severable. M. 
Porui NAIGKEN v. NAGAMA Naicker, 19 M. DL. T. 50; 
30 M. L. J. 62; 3 L. W. 115: (1916) M. W. N.79 486 


proceedings— Suit to set aside partition 
in Civil Court, maintainability of i 167 


PARTNERSHIP—Joint Hindu family-—Munager— 
Member of firm—Family, if also member—Death of 
manager, effect of—Suit for dissolution—Limitation 
Act (IX of 1968), Sch. I, Art. 106. 

Where the Manager of a joint Hindu family is a 
member of a trading partnership, the family as a 
whole does not become a member of the partnership 
firm. The psrtnership terminates on his death 
though the familye continues to exist and a suit 
for dissolution of partnership brought more than 
three years after his death is barred by limitation. 
M. Ramanatwan CHETTY v. YEGAPPA Cuerry, 19 M 
L. T. 66; 30 AL. L. J. 243; (1916) M. W. N. 81 427 


— —À—— Property bought with money belonging to firm, 
mature of —Partnership at will, how dissolved — 
Intention—Suit for dissolution of partnership and 
rendition of accounts—Limitation Act (IX of 1908), 
Sch. I, Art. 106. 

In the case of a partnership ab will, the intention 
to dissolve may be inferred from circumstances 
showing that a partner has in fact abandoned his 
interest in the concern. : 

A suit for the dissolution of partnership not 
entered into for a fixed term and for rendition of 
accounts was filedinJuly 1913. It appeared, how- 
erer, that the business of the firm began to fail in 
Sambat 1963 11906 A. D.) and was closed in 1966, 
ihe only work done subsequently consisted of realis- 
ing assets, paying debts'duo to the creditors and 
recovering rents from tenants in occupancy of the 
immoveable property belonging to the partnership: 

Held, that as the partnership came to an end 
long before three years prior to the date of institution 
of the suit for dissolution of partnership, the suit did 
not lie and that the prayer for the rendition of ihe 
accounts of a dissolved partnership could not be 
granted in view of the lapse of the period pres- 
cribed by Article 106 of the Limitation Act. 

Lands or houses bought in the name of one 
partner and paid for by the firm or from the profits 
of the partnership business ore prima facie partnership 
property, unless it be proved that from time to 
‘ime portions of the’ partnership assets werc, by 
mutual agreement, withdrawn from the partnership 
and converted into land or house to be owned by 





the partnerg as co-owners. P. Amin CHAND v. 
JawauIR Man, 49 P, W. R.1916  * 853 
PENAL PROVIQIONS, construction of 512 


PENAL CODE (ACT XLV or 1860), S. 84 - Insanity 

—Criminal liability, exemption from — Test. 

Under section 84 of the Indian Penal Code it is not 
every mental derangement that exemptsan accased 
person from criminal responsibility for his acts, but 
that derangement must be shown to be one which 
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C. W. N. 166; 17 Cn. L. J. 4; 23 C. L. J. 333 


[1916 


PENAL CODE-—-1860—contd. 


impairs the cognitive faculties of the accused, i.e., 
the faculty of understanding the nature of his act in 
its bearing on the Victim or in relation to himself, i.e., 


his own responsibility for it. S. DHANI Bux «4. 
EuPzifon, 9 S. L. R. 171; 17 Cn. L. J. 671 671 
—— — 8. 141 137, 684 
—— ——8. 147 137, 227, 684 
—  — 5s. 148, 149 137 
——— §. 182 * 651 


Ss. 186, 224 -Running away to avoid arrest 

ander warrant of Civil Court, whether offence. e 
A mere running away of a person not charged, 
with any offence, whom an official of a Civil Court 
tries to arrest under a warrant of that Court, does not 
amount to obstructirg a public servant in he dis- 
charge of his functions within the meaning of sec- 
tion J86, Indian Penal Code, nor does it come within 


section 224, Indian Penal Code. M. Prrru 
MUHAMMAD LEBBAI v. SWAMINATHA PILLAI 17 CR. I. 
J. 71 663 

S. 193 328 





- .—— S. 198— Perjury, prosecution ffr, maintainabil- 
ity of —Statement charged not literally false, effect of. 
To support a prosecution for giving false evidence 

it must be shown that the false statement charged 

against the accused is literally false. There must 
be a statement of fact which is false. It is no 
offence if the fact stated is trpe but some circum- 
stance is suppressed, with the result that a wrong 
inference may be deduced. B. Ratans1 Daya v. 
EMPEROR, 9 S. L. R. 170; 17 Cr. L. J. 96 688 


Ss. 20], 302— Princwal, if convicted as 
accessory after the faclt—Mere suspicion, if bar to 
conviction—Murder, evidence of, causing to disappear 
---Alternative indictments, propriety of. 

A principal cannot be convicted as an accessory 
after the fact. 

Where it is impossible to say definitely, however 
strongly it might be suspected, that an accused was 
guilty of murder, mere suspicion is no bar ton con- 
viction under section 201. 

But if in a case of murder it be accepted as 
a proved fact that the accused before the Court dis. 
posed of a dead body and if the acceptance of that 
fact completes the chain of circumstantial evidence 
which proves beyond doubt that.the accused were 
actual principals present at the murder and taking 
part in the murder, they cannot be convicted of the 
minor offence of causing evidence of the murder to 
disappear, eventhough by an error of the Judge or 
by a misconception of the position by the Public 
Prosecutor the charge of murder is subsequently 
withdrawn. 

Per Chapman, J.—It is unsatisfactory to have an 
alternative indictment, ‘one count charging the 
accused as principal and the other as accessory 
after the fact. OC. SUMANTA DHUPI v, EMPEROR, 20 
132 
663 





S. 224 - 








effected. 
An arrest is a restraint of the liberty of the person 


D 


S. 925- B—" Arrest," meaning of—Arrest, how 


` 
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PENAL CODE—1860—contd. 


and unless there is submission actual contact is 
necessary to effect it. There must be touch or con- 
finement or else acquiescence. Mere words cannot 
constitute au arrest. S. ALUDOMAL 4. EMPEROR, 9 
S. L. R. 141; 17 On. L. J. 87 . 679 


S. 299, Eapi. 3—Culpable homicide of newly 
born child—Human being, what necessary to con- 
stitute—English Law—Complete emergence, if 
necessary — Proof that child was living after complete 
or partial emergence, necessity of. 


Unde? the English Law complete emergence is 
necessary to constitute the child a human being but 
' under section 299, Explanation 3, of the Indian 
Penal Code, though the causing of the death of a child 
in the mother’s womb is not homicide, it may amount 
to culpable homicide to cause the death ofa living 
child if gny part of that child has been brought 
forth, though the child may not have breathed 
or been completely born. 

Even under section 299, Explanation 3, of the Penal 
Code, however, it must be shown not only that the 
child breathed and was, therefore, a living being (for 
it is possible that the child breathed while still entirely 
in its mother’s womb) but that such breathing 
necessarily took placo after it had wholly or partially 
emorged from its mother. P. BunpHo wv. EMPEROR, 
29 P. R. 1915 Cr; 17 Cr. L. J. 20 148 


300,  Excep. 2—Proclaimed offender 
murdering Police Official trying to arrest him— 
‘Publication of proclamation not proved—Criminal 
Procedure Code ( Act*V of 1898), s, 87 (8)—Failure 
to file statement, effect of. 


A proclaimed offender was tried for murdering 
a Police Officer trying to arrest him. The prosecu- 
tion failed either to file the statement referred to 
in clause 8, section 87, of the Criminal Procedure 
Code or to adduce any other evidence of publication: 

Held that the accused was entitled to the benefit 
of Exception 2 to section 300, Indian Penal Code, 
and was guilty of culpable homicide not amounting 
to murder. M. lw re KAvAMBU Tevan, 17 Cn. L. J. 











73 670 
S. 800, Excep. 4 641 
——— S. 392 132 


—— S. 302—Murder—Guilt to be established 
beyond ,doubt—Mwrder by poisoning—Proof—Con- 
viction, ` 
In amarder case a Court has to be satisfied not 

of the probabilities but of the certainty beyond 

any reasonable doubt that the accused is guilty. 

In a casó of murder by poisoning with arsenic it 
wasnobshown that the accused had arsenic in her 
possession or that she gave anything to eat to the 
deceased: < 
e Held, that the conviction for murder could not be 
maintained. A. ANANDI v. EMPEROR, 17 Cr. L. J. 


102 838 
— —— S. 323 847 
——— S. 324 137 
———S, 325 227 

137 


mS, 326 
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——Ss. 366, 498—Conviction for adultery— De- 
gosition —Complaint. 

An accused person was tried under section 366 of . 
the Penal Code at the instance of the Police. 
During the course of the trial the husband was ex- 
amined and from his deposition it appeared that he 
wanted the conviction of the accused as he had 
committed adultery with his wife. 

Held, that the deposition of the husband was a 
complaint on which the accused could be convicted 
under section 498 of the Penal Code. A. BHAWANI 
Durr v. EMPEROR, 14 A. L. J. 283; 17 Cr. L. J. 72 664 


Ss. 379, 408, 411—Criminal misappropriation 
—Camel found in possession of accused 7 months after 
~ it was Lost-— Reasonable explanation of getting it— 
Offence, if committed— Principle—Criminal Pro- 
cedure Code (Act V of 1898), s. 489—Revision— 

Burden of proof---Prosecutor, duty of. 

Where a man is foundin possession of a came ] 
about soven months after it strayed away and there 
is no other evidence against him fut that of posses- 
sion he ought not to be called to account for it, 
particularly when he gives a reasonable explanation of 
how he got hold of it. d 

Where aman in whose possession stolen property 
is found gives a reasonable account of how he came 
by it, as by telling the name of the personfrom whom 
he received it (and who is known to beareal person), 
it is incumbent on the prosecutor to show that the 
account is false; but if the account given by that 
man is unreasonable or improbable on the face of it, 
itis his duty to establish the truth of his story. P. 
MANGAYA SHAH v. EMPEROR 41 P. W. R. 1915 Cr; 17 
Cr. L. J. 68 €60 


S. 879—Crops sown and cut down by accused 
— Theft — Criminal Piocedure Code (Act V of 1898), 
s. 145. 


Where an order under section 145 of the Code 
of Crimingl Procedure was made. in favour of the 
complainant, but as a matter of fact the crops had 
been sown by the accused: 

Held, that the crops being the property of the 
accused, the cutting down of these crops by them 
could not constitute the offence of theft. A. SARJU 
v. EuPEROR 17 Cr. L. J. 75 667 


S. 879—Theft of crops—Lund, actual posses- 
sion of, by complainant necessary—Order directing 
complainant to be put in possession, whether suffi- 
cient. 

An accused was convicted for having stolen crops 
growing on a certain land alleged to be the property 
of the complainant. In a previous case between the 
parties concerning the same land, an order directing 
that the complainant be put in possession of the land 
was passed but it was never executed: 

Held, that before conviction it must be found who 
was actually in possession of the land on the date of 
the offence and that because there was that order 
in the previous case it could not ba presumed as 
a matter of law that the complainant continued 














to be in possession and sowed the crops. M. In re 
Kora APPADU, 17 Cr. L..J. 81 673 
8. 380 131 
—— S. 399 833, 843 
5. 402 843 

e 


e (J 
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Ss. 402, 399, scope of—Determination to 
commit dacoity, if essential—Assembly for concert- 
ing plans, whether within the section — Ápprover's 
testimony, value  of—Áppeal from acquittal —Inter- 
ference, when justified—Criminal Procedure Code 
(Act V of 1898), s. 417. 


Where in a trial for dacoity it was found that the 
accused had met together in order to discuss the 
possibility of committing a dacoity and had con- 
sidered various suggestions with regard to looting 
several places but there was no evidence that the 
accused persons had assembled for the purpose of 
committing a dacoity or had made preparations for 
committing that offence: 

Held, that they were not guilty of any offence 
under section 399 or section 402, Indian Penal - Code. 

The question of the value to be attached to the 
statements of an accomplice or approver must be 
decided in every case upon the particular and 
peculiar circumstances of that case. 

In an appeal fr6m an order of acquittala High 
Court will not interfere merely because itis based at 
most on a doubtful welghing of facts. 

Quare.— Whether section 402 of the Penal Code 
postulates a determination to commit a dacoity, and 
an assemblage of five or more persons for the pur- 
pose of concerting plans for a dacoity yet remote 
or contingent is not within the meaning of the 
section? P. Bacuinta v. ExPEOR, 7 P. W, R. 1916 
Cr; 17 Os. L. J. 87 833 


Ss. 408, 411 660 


S. 4ll—Receiving stolen property—Proof— 
“Believe,” meaning of. 

“In a charge under section 411 of the Penal Code it 
is not sufficient for the prosecution to show that the 
accused person was careless or that he had reason to 
suspect that the property was stolen or that he did 
not make sufficient enquiry to ascertain whether tbe 
same had been honestly acquired. The word “believe” 
is a very much stronger word than "suspect", and it 
involves the necessity of showing that the circum. 
stances were such that a reasonable man must have 
felt convinced in his mind that the property with 
which he was dealing must be stolen property. <A, 
MUHAMMAD IBRAHIM v. EMPEROR, 17 On. L. J. 25 153 


S. 480 137 
S. 454 131 


Ss. 468, 461—Foryery —Signing of certificates 
by purchaser of revolvers in false name and address, 
whether amounts to forgery—“Fraudulently”. 

The signing by a purchaser of revolvers and 
ammunition of certificates, required for the identi- 
fication of the purchaser, in a false name and with a 
false address, amounts to forgery, as the act though 
not dishonest is fraudulent. C. CAUSLEY v. EMPEROR, 
20 C. W. N. 820; 17 Cr. L.J. 69 661 


--—— B. 464 661 


^L 8s. 407, 471—Conriction both for forging 
document and for using it as genuine, whether 
illegal—Entries in account books proved to be in 
handwriting of deceased werson-—Books mot proved 
to be kept in regular course of business —Objection 
as to admissibility, when to be laken. 
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When a person is convicted under section 467, 
Indian Penal Code, for having forged a promissory 
note, a further conviction and sentence under section 
471 for using that note as genuine is not illegal 
in the course of the same trial. : 

Where entries in certain books of account are proved 
to bein the handwriting ofa person since deceased, 
any objection to their admissibility on the ground 
that they were not proved to have been keptin the 
regular course of business, ought to be taken at the 
time of the trial. M. Jn re MADU CHINNAGI REDDI, 





17 Cr. L. J. 73 * 665 
: S. 471 665 
S. 428 6064 
PERJURY. See PENAL Copy, S. 193. n 
PLAINT, AMENDMENT or. See AMENDMENT. 
Relief not claimed, when allowed 437 


-PLEADING—Second appeal — Position taken in 
plaint < 740 
POWER OF ATTORNEY, construction of 419 
PRACTICH—Appeal—Order directing plaint to be 
presented to Revenue Court set aside— Remand— 

Jurisdiction. 

An Appellate Court, setting aside on appeal an 
order of a Civil Court directing the plaint in a 
rent suit to be presented to a Revenue - Court, 
should not remand the suit for fresh disposal 
after restoring it to file butleave the parties to take 
such steps as they choose to adopt o take such 
proceedings as they think. proper in thee Court of 
first instance. M. THOPPUKATTU HAMAYA GouNDEN 
v. SADAGOPACHARIAR, (1915) M. W. N. 784 759 


e 
—— ——Applieation for transfer—Applicant, right 

of, to be heard first 613 

—— — Arguments from analogy, when to be made 
437 

—— —- Document relied upon in possession of third 
party—Plaintiff, whether may produce it in course 
of trial~ Refusal to take a particular oath, effect 

of—Procedure 619 
— Execution application, statement as to pay- 

ment in, if can be relied on 590 
-— - —Minor—Compromise of suit—Consent of 

Court, necessity of 258 
—— —— Point at issue to be appropriately decided 

by Civil Court —Criminal case, stay of — Jurisdiction, 

Parties should not be encouraged to resort to the 
Criminal Courts in cases in which the point ab issue 
between them is one which can more appropriately 
be decided by a Civil Court. 

A Court of Justice has inherent jurisdiction to stay 
proceedings in a case pending before it and sec- 
tion 344, Criminal Procedure Oode, empowers the 
Court to adjourn an inquiry or trial for any reason- 
able cause. P. Pars RAM v. JALAL Din, 17 Cr. L. 
J. 7; 4 P. W. R. 1916 Cr. 135 

Principal and agent—Money-lending busi- 
ness~Chotty  firm—Power-of-attorney, construc- 
tion of—Principal pledging credit, power of—® 

Principal, liability of 414 

Remand of appeal, whether whole appeal ix 
re-opened—High Courts power of remand—Perma- 
nent tenancy, presumption of—Tenancy under 
shebaits—Presumption—"Bharatia" lenant—Appel- 
late Court’s decision on ordinary meaning of a word, 
finality af—Second appeal. 





n 
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PRACTICE—coneld. 


A remand made by au Appellate Court without 
retaining the appeal on its own file, necessarily re- 


opens the whole case and the lower Court of Appeal to ' 


which the case is remanded is bound to hear,the 
appeal upon the judgment of the Court of first 
instance. 

A High Court in the exercise of its powers of 
supervision under the Charter can assume, in certain 
cases, an authority to limit the scope of certain appeals 
remanded to the lower Courts without keeping 
them on ‘ts own file. But in such a case, it is 
absolutely essential that the High Court should lay 
down glearly that it did intend to limit the scope of 
the appeal to certain specified questions. 


In the absence of any limitation, the whole 


appeal on remand becomes open for decision by the - 


lower Appéllate Court. 


No presumption of a grant of permanent tenancy 
can arise, if at the point of ancient time where 
the origin of the tenancy is lost in obscurity, it was 
held under shebuits whose origin is also lost in 
obscurity and the tenants were described as bharatia 
tenants. 


e. 

A decision of an Appellate Court upon the ordi- 
nary meaning of a word in common use is final in 
Second appe. C. KARTICK CHANDRA Das v. Satya 
SREB GHOSAL, 20 C. W. N. 584 240 


Written statement by accused persons, 
filing of : 137 
PRE-EMPTION. See MUHAMMADAN Law. 


Oudh Laws Act (XVIII of 1876)—Pre-emption, 
right of, if heritable—Personal vight—Ownership of 
land —Inheriting property, effect of, on right of pre- 
emption. 

The right of pre-emption created by the Oudh 

Laws Act isa personal right in the owner incident 

on the ownership of land and is heritable. 


A person who had no right of pre-emption at the 
date of sale but who inherited the property, by 
reasou of the ownership of which the right of pre. 








. emption arose, from a person who had such a right, 


ean claim pre-emption. O. RAGHUNANDAN v. JAGESHAR 
Sixau, 18 O. C. 266; 2 O L. J. 595 424 


, right of, exercise of—Muhammadan | Law — 
Clog on transfer—Introduction in Burma -Equity 
and justice—Burma Laws Act (XIII of 1898),s. 13. 


The exercise of the right of pre-emption in con- 
formity with tho Muhammadan Law is gencrally 
adverse to publicinterest and the administration of 
justice and equity does not require its introduction 
in Burma. x 

The right of pre-emption under the Muhammadan 
Log must be exercised with the utmost prompti- 
tudo. L. B. Mr AMINA v. Karam ALI, S Bur. L. T. 
239 488 


Sale by Hindu widow—Right of pre-emption, 

if arises 2 
SUIT—Plaintifis proprictors at time of sale 

and at date of suit —Suib, whether maintain wi | +-- 


Punjab Pre-emption Act (II of 1905), s. 11, pro- 
viso -~ 605 
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PRESIDENCY SMALL CAUSE COURTS ACT (XV 
oF 1882», S. 69— Reference, contents of. 

A reference under section 69 of the Presidency 
Small Cause Courts Act to a High Court should 
state the facts found by the Full Bench of the 
Small Cause Court as a body with a succinct state- 
ment of the point of law on which they individually 
differ on those facts, and not their individual opinion 
on the view of the facts taken by each Judge 
bimself. M. RAMASWAMI Iyer v. Mapras TIMES 
Pr. Pos. Co. Lro., (1915) M. W. N. 785 610 


PRESIDENCY TOWNS INSOLVENCY ACT (III or 
1909) 3 





Ss. 46, 56—Fraudulent preference —Intention 

of insolvent—Natural and probable consequence of 
payment -“Creditor,” meaning of —Payment made 
"jn ordinary course of business,” whether can be 
- preferential —Accommodution acceptor, liability of. 


It is the -duty of a Court to find out whether 
the intention to give preference te any one of thc 
creditors was the substantialor dominant intention 
acting on an insolvent's mind» when he made a 
payment. e. 

When the natural and probable consequence of 
a payment is the preference of a particular creditor 
among numerous creditors, and when the policy of 
the Presidency Towns Insolvency Act is that 
the debtor's assets should be equally distributed 
among all creditors as much as possible, the 
payment by an insolvent debtor which has the 
natural effect of preferring a creditor must be 
deemed to have been made with the view and 
intention to prefer that creditor, whatever other 
views the insolvent may also have had in making 
that payment and whether those other views were 
more dominant or less dominant, more substantial 
or less substantial, ihan tho view to give a preference. 
Tf there was legal dnress in consequence of which 
that payment was made, then the view to prefer 
may be negatived. But a payment made to prefer 
a creditor, even though made in the ordinary course 
of business, is a preferential payment within the 
meaning of the Act, 


In order to avoid a transaction asa fraudulent 
preference itis essential that the relation of debtor 
and creditor should exist between the parties to 
the transaction. 


The terms "creditor and "debtor" imply an 
existing obligation to be performed by one party 
towards the other. The person who on the happening 
of certain contingencies, which may or may not 
happen, will become entitled to enforce an obligation 
then created against another person, cannot be 
called a creditor. 


A surety or an accommodation acceptor is a 
contingent creditor entitled to prove undes scction 
46 (Lı of the Presidency Towns Insolvency Act, but 
he is not a creditor who can be fraudulently preferro 
under section 66. 


One N drew 8 hundis upon V on the 12th 
January 1911 for Rs. 8,000 payable on the 13th and 
25th March 1911. V  aecepted these  Aundis 
to -accommodate the drawer and the hundis were 
discounted in the Bank of Madras. In ordey to 
put V in possession of funde to meet hia 
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PRESIDENCY TOWNS INSOLVENCY ACT— 
1906—concid. 


liabilities as acceptor, N drew 16 
Rs. 21,6042 in favour of V between the 11th and 18th 
March and another in favour of his daughter P for 
Rs. 5,000 on the 11th March. On the ?Oth of March 
N was adjudicated an insolvent and the Official 
Assignee sued for a declaration that N was 
guilty of fraudulent preferences in drawing these 
hundis and for directing the said V to pay to the 
Official Assignee the sum of Rs. 10,500 realised on 
foot of 7 of the 16 hundis or in the alternative that 
V should be directed to pay Rs. 5,500 and P, the 
insolvent's daughter, be directed to pay the balance: 

Held, (1) that there was a fraudulent preference 
of P by the insolvent within the meaning of section 
56 (a) of the Presidency Towns Insolvency Act, 
and she ought to be directed to repay the sum paid 
to her; 


(2) that inasmuch as V paid Rs. 5,500 into 
the Bank of Madras out of the monies realised by 
him in order to discharge himself of his liability to 
the Bank as acceptor, this sum could not be said 
to have been paid by N to V as if 
he was Ns creditor, but in order to put 
V in funds to discharge the liability undertaken 
for the benefit of N and in order to prevont the 
contingency of V becoming in future the creditor 
of N and, therefore, no question of fraudulent 
preference arose in this case. M. NALAN Viswa- 
NATHAM v. OFFICIAL ASSIGNEE OF MADRAS 795 


S. 56 795 
PRESUMPTION, See Buppuist Law; EVIDENCE Act, 
s. 114; Mapras EsrATES LAND Act, s. 8, cl. 2 (d); 


Ounu EsrATES Act, ss. 8 and 10; TRANSFER OF PRO- 
PERTY Act, s. 106 


Benam transaction 


365 
Carrier— Wilful neglect 551 


—  —— Cultivation for a number of previous and 
subsequent years— Cultivation in intervening years, 
7 











no proof of 65 
Endorsement on promissory note—Con- 
sideration : 233 
Joint family—Father, suit by—Oaih, agree- 
ment to be bound by, if binding on sons 996 


-—— — Joint Hindu family— Property acquired by 
one member, when separate property 12 
— -— Landlord and tonant— No payment of rent— 
Adverse possession 851 


—-— Object or motive of party - Grant of land 
burdened with certain service 437 
— — — Permanent tenancy, presumption of— 
Tenaney under shebaits—“Bharatia” tenant 240 
. —. Possession of stolen property 160 
—— — Property acquired from income of ancestral 
property—Ancestral property 315 


—— — = Will conferring express powers of alienation 
—Marumukattayam Law - Tawazhi 459 
Zamindar’s title in and possession over 
jypgles, groves or tanks in village, or scattered 
trees in abadi—Presumption as to zemindar's title 
in possession 37 
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hundis for - 


1916 


PRIMOGENITURE, presumption of, applicability of, 
to alienees from taluqdars 516 


PRINCIPAL AND AGENT — Agent borrowing without 
quthority — Principal, liability of. 

Where a principal has been benefited by the 
money borrowed by an unauthorised agent from 
the plaintiff, either by the principal having received 
tho money directly or by its having been spent in 
meoting his legal liabilities, the principal is equitable 
bound to return to the plaintiff the said money to the 
extent that he has derived benefit theréfrom. M. 
SuPPAYYA PaTTAR v Dawoov HAJI AHMAD, (1915) 
M. W. N. 761 . 763 


- Money-lending business—Chetty fiin —Poemer- 
gj-attorney, construcuion of— Principal pledging 
credit, power of—Principal, liability of —Practice. 
The defendant who carried on the ‘business of 

banker and money-lender in Rangoon appointed 
one Bas his attorney for the general management of 
his said business and empowered him “to transact, 
conduct, and manage all and every or “any of the 
affairs, concerns, matters and things" in which the 
defendant was “in any wise interested and concerned 
and for that purpose to use or sign” his name and 
“to borrow money from any Bank or Ranks, firm 
or firms, person or persons, either with or without 
pledge of securities for moneys advandbd to various 
persons." R pledged tho firm's credit with the plaint- 
iff bank to enable one E to have a cash credit account 
opened iu his name. E drew considerablo sums of . 
money on the cash credit atcount thus opened and 
thereafter became insolvent and his assets vested in 
the Official Assignee. Tho plaintiff Bank sued the 
defendant for the amount due from E. The defendant 
denied R’s authority -to enter into the transaction so 
as to bind his firm: 


Held, that the agent's authority to enter into trans- 
actions of the nature in dispute was to be found in 
the power-of-attorney itself by necessary implication , 
from the nature of the business with the general 
management of which tho agent was entrusted, in- 
asmuch as without such authority it was hardly 
possible to carry on the business of a money-lender 
aad financier. 

Held, also, that the mere fact that the principal 
did not receive any benefit did not rid him of his 
liability. 

Among Chetty money-lending firms it is the practice 
for an agent to pledge the credit of his principal to 
secure an advance to a borrower P. C. BANK or BENGAL 
v. RAMANATHAN CHETTY, 30 M. L. J. 232; 20 C. W. N. 
329; 3 L. W. 2 0; 19 M. L. T. 176; (1916) M. W. N. 150; 
14 A. L. J. 217; 23 C. L. J. 348 , 419 


PROBATE AND ADMINISTRATION ACT (V OF . 
1881), S. 98, scope of —Executors and administra 
accounts required to be filed by—Court, power of, to 
inquire into—Legatce, right of, to inspection of 
accounts—Remedy, where inspection denied or result 
unsatisfactory --Executor, when becomes trustee. 


Section 98 of the Probate and Administration Act 
does not warrant an order requiring a series of 
yearly accounts. It contemplates only one initial in- 
ventory and one final account aftor the completion of 
the administration. 
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Under the Probate and Administration Act a Court 


is not bound to inquire into the correctness of the 
accounts filed by ‘executors and administrators 
under section 98, and its sole duty Sn respect to such 
accounts is to satisfy itself that the accounts filed 
prima facie satisfy the requirements of the se&tion. 

A legatee or a person interested in administration 
has a right to inspect the accounts of the executors. 

If a legatee is denied inspection or is not satisfied 
with the result of his inspection, he may file an 
administration suit and ask for administration by 
the Court. 

Obiter dictum.—An executor dismisses the 
character of executor and becomes a trustee when 
generally speaking, the funeral and testamentary 
exponses and the debts are discharged, the legacies 
are paid and sums are set apart for investmont in 
the trust created by the Wil. S. HEMANDAS 
RAMRAKBIOMAL v. CHELLARAM DHALLOOMAL, 9 S. L. 
R, 184 : 554 
PROCEDURE. See EXECUTION; PRAcTICE; REMAND. 


Charge 656 
——— Sanction to prosecute 157 
Summons—Collector’s refusal to serve, whe- 
ther ground før dismissing suit—Defendant resid- 
ing iu Aminidivi Island—Method of service 820 


———— Teial by assessors— Summoning of assessors 
for particular date—Selection on another date, 
legalitf of —Trial, validity of 145 


PROFESSIONAL MISCONDUCT. See LEGAL PRAC- 
TITIONERS Act, S. 16, Or. (b). 


PROMISSORY NOTE executed by managing member 
— Renewal after executant ceases to be, manage — 
Acknowledgment by such ewecutant, whether binds 
others— Hindu Law —Joint family —Manager. 

A managing member of a joint Hindu family who 
executed a promissory-note on behalf of himself and 
his brothers has no authority to renew it after he 
ceases to be the manager of the family and an 
acknowledgment by him will not bind the other 
members of the family so as to save limitation against 
them. N, Dsranya v. TANYA, 12 N.L.R.4; 998 


————. failure of consideration of —Endorsement 
of promissory mote by payee after maturity, effect of. 
The payee of a promissory note, the consideration 

of which has failed, cannot, by endorsing it after 

maturity, give any rights to the endorsee as against 
the maker or his representatives. O. Awaz HUSAIN 

v. MUHAMMAD SAJJAD, 18 O. C. 272 432 


PROOF—Receiving stolen property 153 
PROSECUTION, duty of 151 


PROVINCIAL INSOLVENCY ACT (III or 1907), 
Ss. 18 (2), 47—Interim Receiver, when tobe appointed 
—-Cancellation of order in favour of a party without 

@ notice, if dllegal—Execution sale in other Courts, 
whether can be stayed —Civil Procedure Code (Act 
of 1908), s. 161. 

The discretion given undersection 13, clause (2), of 
the Provincial Insolvency Act to the Insolvency Court 
to appoint an ad interim Receiver should ordinarily 
be exercised only in cases where the property of the 
alleged absconding insolvent has to be preserved from 
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PROVINCIAL INSOLVENCY ACT—1907—oconeld. 


destruction or disappearance, and not in order to vest 
jn an ad interim Receiver tho properties attached by 
other Courts in execution. 

An order passed in favour of a party should not be 
vacated without notice to that party. 

- Neither section 47 of the Provincial Insolvency Act 
nor section 161 of the Civil Procedure Code gives a 
Court power to stay an execution sale going on in 
another Court. M. BasHYAM REEDI v. SOM:SUNDA- 
RAM CHETTI 3 L. W. 250 897 
—— — gs. 16, 27 (8)— Composition with creditors, if 

allowed, before adjudication— Discretion of Court, 

exercise of. 

Although sections 16 and 27 of the Provincial 1n- 
solvency Act provide for composition both before or 
after adjudication, yet composition before adjudication 
is rendered impossible as there is no provision for 
proof of debts until after adjudication. 

In sanctioning a composition a Court has a dis- 
cretion under section 27 (6) of the Provincial Tnsol- 
vency Act in exercise whereof it is its duty to sec 
that the composition is reasonable and calculated 
to benefit the general body of creditors, and is not 
against commercial morality. ,S. FLEMING Snaw & 
Co. v. SADIRAM JAxxADAS, 9 S. L. R. lol 565 
— -— 8.27 (6) ° 565 


—— — 5, 44— Power of Court to set aside or vary ils 
own orders. 

No Court basan inherent power to set aside an 
order which has been properly made by it unless 
such power is expressly given by Statute. 

There is no provision in the Provincial Tnsolveney 
Act enabling the Court to set aside or vary any 
order made by it under its insolvency jurisdiction. S. 
In re HENRY ROBERT SMITH, 9 S. L. R. 132 575 


——— $8. 47 897 


PROVINCIAL SMALL CAUSE COURTS ACT (IX 
or 1887), Ss. 25, 27—Order in execution passed by 
Small Cause Court, whether appealable—Re vision — 
Batta memorandum, whether a step-in-aid of execu- 
tion. 

An appeal against an order in execution passed by 
a Small Cause Court is barred by section 27 of the 
Provincial Small Cause Courts Act but under section 
95 of the Act a revision petition lies to a High Court 
against such an order. 

A batta memorandum which mentions that it is 
paid for notice to issue to the judgment-debtor under 
section 248 of the old Civil Procedure Code, is 
an application to take a step-in-aid of execution and 
saver limitation, M. ALAGAMUTHU PILLAI v DEVASA- 
GAYA F'ERNANDEZ, 3 L. W. 84; 19 M. L. T. 146; (1916) 
M. W. N. 78 484 


S. 25— Suit for recovery of money— Document 
purporting to be receipt for amount, genuineness of, 
doubled— Revision. 

Where in a suit for recovery of money, the defend- 
ant put forward a document which purported to 
be a receipt forthe amount, but the gehuineness of 
which was doubted by the Small Cause Court: 

Held, there was no error of law or*procedure which 
justified the exercise of the revisioval jurisdiction 
under section 25 of the Provincial Small Cause 
Courts Act. P. HUKAM SINGH v, MAKHAN LAL 793 


484 
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PROVINCIAL SMALE CAUSE COURTS ACT— 
1887—coneld. 


— — Son. II, Ant. 18, scope of—Suit for dues 
against trespasser—Appeal, second, maintainability 
of 998 


—-— ,Scn. II, ArT. 85, cn. (1)—Suit to recover 
damages for causing pollution—Jurisdiction. 

A suit to recover damages for having caused 
pollution to the plaintiff and his consequent 
excommunication is one to recover compensation for 
injury to the person within the meaning of Article 
35, clause (1), of the Second Schedule to the Pro. 
vincial Small Cause Courts Act and is not triable 
by a Small Cause Court. N. Nama ~. GoPALYa, !2 
NL. R.7 233 


—— —— Sen. II, Art. 38 - “Maintenance,” meaning of 
` —Buit by guardian of person against guardian of 
property to recover money for minors education — 
Jurisdiction, 

For the purpose of Article 38 of Schedule II of the 
Small Cause Courts Act, the word "maintenance" 
means any sum of money payable by a person under 
an obligation to support another, either by the 
general law to^ whieh he is subject or under a 


. Specific contact. 


A suit by the guardian of the person of a minor 
against the guardian of his property to recover 
the amount payable under the order of the Court 
for the minor's education and maintenance is not~ 
a suit for maintenance within the meaning of Article 
38 of Schedule II to the Provincial Small Cause 
Courts Act, and is cognizable by such Court. M. 
MANIKA NAIKER v. SWARNATHAMMAL 547 


PUBLIC POLICY. See CówTRACT Act, S. 23. 


PUNJAB ALIENATION OF LAND ACT (XIII or 
1900), S. 21 (a), object of— Declaratory decree, 
whether can be contrary to Act — Application by 
Deputy Commissioner — Procedure— Remand—Chief 
Court, power of. 

The intention of the Legislature in framing sec. 
tion 21 (a) of the Punjab Land Alienation Act was 
merely to enable the .correction of decrees which on 
the face of the recoid infringe the provisions of the 
Act. 

A decree, even though it be only declaratory, which 
has the effect of conferring a legal title where no 
such title would otherwise exist, may well be contrary 
to the provisions of the Act. 

Where the evidence on tte record is notsufficient 
for the disposal of an application made by a 
-Deputy Commissioner under section 21 (a) of the Act, 
the Chief Court has power to order a remand for 
further inquiry. P. Feroz Din v. BASRI, 52 P. R. 
1916 446 


PUNJAB MUNICIPAL ACT (III or 1911), Ss. 114, 
221—Notice to demolish building or execute "suffi. 
cient” repairs—Absence of specification — Illegality — 
Revision, 

A notice*under%ection 114 of the Punjab Municipal 
Act must specify the portion of the building which in 
the opinion of€he Committee is in a dangerous con- 
dition and should also mention the nature of the 
repairs required to be made. 

Where, therefore, a Municipal Committee served 
a notice under séction 114 of the Municipal Act on 
the petitioner mentioning the building and calling 


s 
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PUNJAB MUNICIPAL ACT—1911 -concld. 


upon him to remove it or execute “sufficient” repairs 
to such portion of the building as was in a ruinous 
or dangerous condition and the petitioner was con- 
victed for disobedience of such notice: 

Held, (:) that the notice did not comply with 
the requirements of law; 

(2 that the Chief Court could mterfera on revision 
with the conviction which was badin law. P. ABDUL 
Aziz v EMPEROR, 9 P. R. 1916 Or; 11 P. W. R. 1916 
Cr. 17 Cr. L. J. 105, 841 


S.153 House used as brothel — Magistrate, 

powers of —Order, proper. . 

A Magistrate passed an order upon a charge under 
section 153 of the Punjab Municipal Act, 1911, to 
the effect that if the accused vacated the house by 
a certain date mentioned therein, well and goof, 
otherwise, she would be fined Rs. 20: 

Held, that the order of the Magistrate was bad 
ns it contravened the provisions of sebtion !53 
of the Municipal Aot. P. MUNICIPAL COMMITTEE 
or LAHORE v. RADHI Rani, 17 On. L. J. 46; 10 P. W. 
R. 1916 CR. 834 
war — S, 221 t4l 
PUNJAB PRE-EMPTION ACT (II or 1905), S. 11, 

PROVISO 605 

S. 11, PRoviso—"Recordeda! meaning of— 

Entry by patwari in mutation register, whether sufi- 

cient. ` 

The word “recorded” in the proviso to®section 11 
of the Punjab Pre-emption Act of 1905 means entered 
in the Record of Rights. d 

À person cannot be properly said to be entered 
in the Record of Rights as theeowne: of land if only 
his name has been entered in the register 
tions by the patwar: and sw report has been put 
up in his favour in the appropriate column of that 
register. P. JAGAT RAM v MEHR DIN, 9P, R. 1916 


528 
PUNJAB TENANCY AOT (XVI or 1887 , S. 77 18) 
102 
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RAILWAYS ACT (IX or 1890), S. 72, Or. (2)—Risk 
mote m Form Y, signing of, “proper way of— Risk 
Note not properly signed, effect of—Railway Com. 
pany, liability of —" Signed," meaning of —Bailment, 
law of, derogation from, effect of. 


; The signing of the name of a principal by his 


agent, who consigned the goods to a Railway with. 
out signing his own name as agent in a risk note 


in Form Y, is not a sufficient compliance with the pro- . 


visions of section 72, clause (2), of tho 
Railways Act IX of 1890. 
The word “signed” in law moans the writing of the 


Indian 


‘name of the person who signs it either by his own 


hand or by the hand of an agent, who must be dis. 
closed and have authority. 

The liability of a Railway Company cannot be 
escaped by reason of a risk note in Form Y signed 
not in accordance with the provisions of the law. 

Semble.—In contracts (such as risk notes which 
derogate from the ordinary law of bailment, parties 
cannot be too careful to carry out the exact provi- 
sions of law. C. MonmanansuA BANKAPUR v. SECRE- 
TARY OF STATE, 20 C. W. N. 685 393 

- S. 76, applicability of—Railway, contract 

with, under risk note Form B—  'Wilfui neglect,’ 
meaning of—Loss—Presumption—Suit for compen- 
sation—Facts to be proved —Burden of proof. 


of muta- . 


» 
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A person is said to be guilty of wilful neglect whon 
he intentionally, and of set purposo, does something 
which ought either to be done in a different manner, 
or not at all, or omits to do sonfething which onght 
to be done. . 

A lossis said to be due to wilful nogledt when 
such neglect is either the sole offective cause of tho 
loss or is so connected with it as to be materially con- 
tributing to it . 

When a plaintiff sues a. Railway for compensation 
for loss of goods consigned under a risk note in Form 
B, he must allege and prove facts from which it can 
be fairly and reasonably inferred that the loss was due 
to wiljul neglect on the part of the Railway 

Section 76 of the Railways Act does not apply to 

sa case where goods have been carried under a special 
contract limiting the responsibility of the Railway, 
as in risk note, Form B. 

Semble, - It cannot be presumed that a carrier has 
been guilty of wilful neglect from the baro fact that 
goods have been lost or damaged. S. Firm or DAULAT 
Raw v. Secretary OF STATE, 9 S. L, R. 177; 17 Cr. 
L. J. 79. 551 


RECEIVER—Interim Receiver, when to be appointed 
Cancellation of ordor in favour of a party without 
notice, if illeral—Exocution sale in other Courts, 
whether can be stayed 897 


———— eneral powers of management given to 
- Receiver, effect of—Receiver, whether can appoint 
karnafis 207 


Mortgagee in possession—Mortgagor becom- 
ing insolvent— Receiver, when appointed. ` 

Ordinarily the position of a mortgagee in posses- 
sion should not bo disturbed by the appointment of 
a Receiver, and further good grounds manst be 
shown to justify a Court in interfering with such 
possession. 

Where one of the mortgagors was managing the 
mill mortgaged by them on behalf of the mortgagee 
in accordance with the terms of an agreement 
and the mortgagors became insolvents: 

Held, that inasmuch as the mortgagee was not 
in possession a Recciver might be appointed at the 
instance of the Official Receiver. M. Kaki 
VENKATARAJU v. OFFICIAL RECEIVER, (i918) M W. 
N. 864 691 


REDEMPTION. ‘See MORTGAGE., 


REGISTRATION — Agreement declaring rights of 
parties, whether compulsorily registrable 522 


Deed of partition turning joint tenants 
into” tenants-in-common, whether compulsorily 
registrable 486 


REGISTRATION ACT (III or 1877), S. 17 (a;— 
Lease for indefinite period, if requires registration — 
Adverse possession by tenant —Aon-payment of rent, 
whether establishes adverse possession — Limilation Act 

© (IXof1908), Sch. I, Art. ;39—suit by landlord 
against tenant holding over-—Limitation. 


It is only where a lease is a lease for more than 
a year or from year to year in express terms that 
it is compulsorily registrable, but where the lease is 
to last for an indefinite period and can ba ter. 
minated by either party at the end any month, 
registration is not necessary. 
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Mere non-payment of rent by a tenant does not 
establish his adversity of possession, but each case 
must be decided on its own particular features, 

Where rent was never paid at all by the tenant 
for nearly thirty years and mo serious attempt 
was ever made to recover rent and where dofendant 
denied on oath that he ever intended to pay rent or 
regarded himself as a lessee: 

Held, that this was suflicient to establish 
possession, 

A tenancy on sufferance is not a tenancy contem- 
plated by Article 139 of the Limitation Aot and on 
the expiry of a tenancy for a fixed term, time 
begins to run against the landlord unless there is 
evidence that there was a novation and that tenancy 
for a fixed term was suoceoded by a tenancy-at-will, 
P. UMAR BAKHSH v, BALDRO SINGH, 97 P. R. 1915 35 
REGISTRATION ACT XVI or 1908), Ss. 17, 49-— 

Document merely referring to gijt previously made, 

if requires registration — Adverse possession — Owner. 

ship parted. e 

A document which merely refers to a gift 
-previously made cannot be cbnsidered as “declaring 
the rights of parties” within the meaniife of section 17 
of the Registration Act and is not rendered inadmis- 
sible by the terms of section 49 of the Registration Act 
: Possession partedwith the intention of conferring 
an absolute right in the occupant who manages the 
property on her own behalf, is not permissive but 
adverse as against the previous owner, especially 
when the conduot of the previous owner proves 
beyond doubt that he retained no interest in the 
property. M. JEEVARATHNAMMAT, v. Varana PiLLAI, 
3L. W.L IG M. L T. 52; (1916) M. W. N, 17 111 
—————8. (V7) (1) (b) — Sale and re-sale—Immoveable 

property—Adgreement creating right of redemption, f. 

requires registration. 

Where the effect of an agreement set up is, to 
create a right of redemption of immoveable property - 
worth over Rs. 100, whether absolutely or for a 
time, the writing falls within the meaning of section 
17 (1) (b) of the Registration Act and, therefore, 
requires registration. L. B. Ma THIN v YASSIM 

694 


S. 17 (2), 50 (1)—Unregistered contract of 
sale — Subsequent registered sale-deed — Priority — 
Burden of proojy— Specific Relief Act (1 cf 187%), s. 
27 —8 pecific performance of contract. 

An unregistered contract of sale was executed 
on 24th December 1910 in favour of the plaintiff, 
Subsequently on the 26th of J uly 1912 the property 
was sold away to the defendants Nos. 3 and 4 
under a registered sale-deed. Ina suit for specific 
performance of contract: 

Held, that the registered sale-deed had no pre- 
ference over the unregistered contract for sale. 

Held, further, that the onus lay npon the defend- 
ants Nos 3 and 4 to show that they hag no notice 
of the contract forsale in favour of the plaintiff. 
A. NaUBAT Rar v. DHAUNKUL Sina, 14 A. L., J. 111 
953 


- S17 (v) (2)—Agreement to execute a deed 
of release in favour of lessor collateral to the lease— 
Admissibility in evidence—Evidence Act (I of 
1872), s. 92—“Collateral,” meaning of—Plaint mot 
properly framed—Points at issue well known to 
parties—Court, whether can grant relief 


adverse 
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Where plaintiffs, in consideration of the defend- 
ants procuring them a loan, leased out to the 
defendants a considerable piece of property at a 
specially favourable rental, and the defendants, in 
their turn, executed on the same date a document 
whereby they agreed to surrender the property and 
execute a deed of release in favour of the lessors 
on the failure of the said consideration, and the 
loan not having been procured, the plaintiffs sued 
to compel defendants to execute a deed of release: 

Held, (1) that the document executed by the 
defendants, though forming a part of the larger 
transaction of which the lease formed another 
part, was wholly independent of the lease or of 
any of its terms; 

(2) that it was entirely collateral to the lease 
and was within the terms of sub-section (v), clause 


(2), of section 17 of the Registration Act, and was, ` 


therefore, admissible in evidence without registration; 

(3) that being only collateral to the lease, it was 
outside the operatiof of section 92 of the Evidence 
Act, whether regarded as itself the contract or as 


evidence of an oral agteement to the same effect. - 


One agreeméht is said to be “collateral” to another 
when it subserves in some part the same purpose as 
the other. 


Where defendents are perfectly well aware of 
what is in issue between them and the plaintiffs, a 
Court will grant plaintiffs the relief to which they 
are in law entitled, even though the plaint does 
not properly frame the relief. M. PEDDA VENKATA 
JacGaANNADHA RaJu v. RADHAKRISHNAIAH, 30 M. 
L. J. 302; (1916) M. W. N. 129 941 


— À —— Ss. 47, 50—Morigage-deed, effect of, from what 
date—Suit on unregistered anortgage-deed— Attach- 
ment of mortgaged properties, after execution but 
before registration of "morigage-decd, effect of— 
Priority. ' 

A mortgage-deed takes effect from the date of its 
execution, and not from the date of its registration, 
undor section 47 of the Registration Act. 


Where, therefore, between the dates of execution 
and registration of a mortgage-deed another un- 
registered mortgage is sued upon and the mortgaged 
properties attached, that mortgage does not acquire 
priority over the registered mortgage either by 
reason of the decree thereon or by an attachment 
order obtained in that suit. 








V RAMASAMI ASARI 431 
———— 58. 49 111 
S, 50 431 
S. 50 (1) 953 
REGULATION IV or 1798, S. 15 . 21 


— — — II or 1805, S. 2 (2) 774 
——— —— XII om 1806, Ss. 7, 8—Foreclosure— 
Demand — Technicalities, complying with, proof of. 

In a suit fo» possession on a mortgage under 
Regulation XVII of 1806 a plaintiff should be given 
full opportunity of showing that he has complied 
with all the teohnicalities provided under the 
Regulation. P. Gian CHAND v. CHANAN SHAR, 2 P. 
W. R. 1916; 39 P. L. R. 1916 809 


CREARI UE 95, 809 
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IX or 1816, S. 10—Punishment of putting 
in stocks—Test for determining whether it is degrad- 
ing to inflict the punishment—Shanars. 

In determining thee question whether the punish- 
meni of putting in stocks shall be inflicted on,any 
particulfr class of people, the test is whethor that 
class would at the present day regard themselves 
degraded by the infliction of such punishment. 

A sentence of putting in stocks is unwarranted by 
law inthe case of Shanars who have improved in social 
status and regard being put in stocks asa degrading 
form of punishment. M. In re MADASAMY Ngpan, 
17 Cr. L. 4. 4 131 

VII or 1817 211 

RELIGIOUS ENDOWMENT, succession to—- Wakfs— 

Muhammadan Law 21 
RELIGIOUS ENDOWMENTS ACT (XX or 1863), 

Ss. 7, 12—Temple Committee, powers of —Civil 

Court, jurisdiction of, to frame scheme—Intarpreta- 

tion of Statute —Subject, right—Regulation VIL of 

1817—Civil Procedure Code (Act V of 1908), s. 92. 


A Civil Court, while framing a scheme under 
section, 92 of the Code of Civil Procedure 
for the management of a temple under the control 
of a Temple Committee, interposed between the 
trustees and the Temple Committee a body of 


| persons called the Board of Control to supervise 


the work of the trustees: 

Held, that the appointment of the Board (* Control 
was an undue restriction of the powers of the Temple 
Committee and that the Civil Court had no Surisdio- 
tion to do it. 

-A Civil Court has jurisdéction to frame a 
scheme for the management of a temple con- 
trolled by a Temple Committee appointed under 
Act XX of 1863. 

Per Wallis, C. J.- There is nothing in Aot XX of 
1863 empowering a Conrt to frame a scheme for 
the management of temple affairs. 

Jt is the intention of the Legislature that the exten- 
sive powers conferred onthe Board of Revenue under 
Regulation VII of 1817 should be exercised by a 
Temple Committee and a Court should be very slow 
to construe the Religious Endowments Act in such a 
manner as to impede the due exercise of those 
powers. 

A Court cannot interfere with the statutory 
powers conferred upon the members of a Committee 
soas to deprive them of their statutory functions, 
although it might frame a scheme conditional on 
legislative sanction being obtained for it. 

Por Seshagiri Aiyar, J.—Moffusil Courts are Courts 
both of law and equity and they exercise jurisdic- 


tion over religious and charitable institutions 
in the same way as Courts of Chancery do in 
England. 


A Court has the power to administer a charit- 
able or religious trust provided it does not unduly 
interfere with the visitor or the statutory body. 

There isa general right possessed by a subject ® 
to ask a Court's assistance to seb right abuses and t» 
have & scheme framed independent of the Statute. 

Tt is not intended in Regulation VIT of 1817 to give 
larger powers to a Temple Committee than those 
possessed by the Board of Revenue and tho Com- 
mittee should not concern itself with the internal 
management of the institution, 


Vol. XXXII] 


RELIGIOUS ENDOWMENTS ACT—1863—concld. 


Section 14 of Act XX of 18€8 gives only a 
general remedy to the publi. The right of suit 
under tho Act has been purposely restricted because 
the generalright' of the subject under theeCode of 
Civil Procedure was not intended to be interfered 


with. The remedies are cumulative and not 
exhaustive. 
A Civil Court alone has power to frame a 


scheme and its jurisdiction is not taken away by the 
oreajion of Temple Committees. M. SITHARAM 
CHETTY v. SUBRAMANIA AlYrm, 30 M. L. J. 29; 19 M. 
L. T.25; 3 L. W. 43 211 
8.12 211 


RELIGIOUS OFFICE-—Succession - Females, whether 
disqualified — Performance of religious duties by prowy 
—Custom eacluding females— Onus. 

A female is not under Hindu Law or cu$tom dis- 
qualified from succeeding to a hereditary religious 
office and getting such duties, as she may be dis- 
qualified by reason of her sex from performing, 
performed by proxy. ` 

-No special custom has to be pleaded to enable a 
female heir to succéed to a religious office; the onus 
is on those who deny that right to prove a custom 
excluding females. M. RAJESWARI AMMAL v. 
SUBRAMANIA ARCHAKAR, 30 M, L. J. 222 975 


RELIGLOUS TRUST—~Mahant, whether can alienate 
tru property without authority—Legal aecessit y— 
Dispute inter partes adjudicated upon in carlier 
swit—Pecuniary. value of subsequent suit beyond 
jurisdiction of Court trying previous suit — Finding, 
whether res judicata—Judgment, admissibility of. 

A trust was created by the Nai community for 
the maintenance of a samadh and a shiwala and 
other houses and shops were subsequently built in ono 
onclosure so that the entire enclosure constituted 
one tenement. The mahant alienated certain shops. 
The plaintiffs, as representatives of ihe Nai com- 
munity, sued fora declaration that the alienation, 
being without authority and without consideration 
and valid necessity, was void. It was found that 
succession to the entire property was from guru 
to chela : 

Held, (1) that the trust was a religious trust, 
and that the property alienated being a part and 
parcel of the institution, the plaintiffs, as representa- 
tives of the author of the trust, were entitled to 
restrain the trustee from making an improper 
disposal thereof; , 

42) that the building of a house not being such 
a necessary purpose as would justify an alienation of 
trust property, the alienation was not binding on 
the plaintiffs. 

Where the pecuniary value of a suit is beyond 
the jurisdiction of a Court which adjudicated upon 
the dispute between the same parties sometime be- 
fore, any finding then arrived at cannot be treated 
as ves judicata in the subsequent suit, though the 
indgment of that Court is admissible in evidence. 
P. Har Pansnap v. SADHU, 81 P. W. V. 1916 504 


REMAND. See Orvin PRocepvRE Cong, O. XLI, R. 
23; PRACTICE. 

Appellate Court, power of—Party, addition 

of—Amendment of plaint—Ejectment, suit for— 

Landlord and tenant— T'rausferee of tenant'srights, 

if necessary party 791 





^ 
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REMAND-coneld. 


Declaratory decree, whether can be contrary 
to Act—Application by Deputy Commissioner-- 
Procedure—Chief Court, power of 446 
Plaint, amendment of, in appeal —Appellate 
Court, power of 906 


RENT, See LANDLORD AND TENANT. 

——-, a first charge—Pürchaser of tenure, liability 
of, to pay arrears of rent accruing before purchase 
—Contribution, suit for 

-—— Instalments for payment of rent nuuicrous, 
whether contrary to usage 185 
, right to collect—Limitation Act (IX of 1908), 
Sch. I, Art. 140—Usufructuary mortgagee of 
mokararidar, rights of —Death of mokararidar, effect 
of. 
The suit of the grantor of a mokarari for life to 
evict the zerbharnadar (usufractuary mortgagee) of 
ihe granice after his death is not governed by Article 
140 of the Limitation Act. . 

Tho right to collect rents of a property must bc 
based not only on posseseion of the property but 
also upon title. e 

A zerbharnadar of a mokaraı idar for lifo, who holds 
over afier the death of the mokararidar, is entitled 
to collect the rents that accrued due before a final 
notice to quit has beep served upon him by the 
grantor of the  mokarari. C. Lanz Santu v. 
SHAMLAL 827 

















, suit for--Title to receive rent set up in third 
person—Paity, third person if necessary. 

When in suits for ront, tho tenant defendants set 
up the title of a third person to the rent, sueh third 
person is no necessary party to the proceeding. C. 
RAMESHWAR PERSHAD SINGH v. NAUHKU Moa 553 


RES JUDICATA. See Civit, PRocEDURE Cone, 8. 11. 
——  —— Previous decision in another capacity, if 
conclusive in subsequent suit 701 
Decrce — Attachment— Objections— Limit- 
ation to contest order on objection— Party neglect- 
ing to contest within time, effect of 43 
Dispute inter partes adjudicated upon in 
earlier suit—Pecuniary value of subsequent suit 
beyond jurisdiction of Court trying previous suit 

— Finding, whether res judicata—Judgment, admis- 

sibiliby of 504 
—— —Mutation— Arbitration — Award— Subsequent 

suit in Civil Court, maintainability of 1 

Objections in execution department, omis- 

sions in 754 
Land Acquisition Act (I of 1894), ss. 18, 

31 (2)—Reference—Party to reference, nol press- 

ing his claim to compensation before Special Judge, 
if debarred from claiming it in civil suit. 

-Á person, who having been made a party to a 
reference under the Land Acquisition Act had the 
opportunity and duty of litigating hés claim before 
the Special Land Acquisition Judge but did not then 
press his claim to any part of thp compensation, is 
not entitled to come again to the Civil Court and 
re-open the question. C. RANAJIT SINHA v. SAJJAD 
AHMAD 922 
— — Sale, cancellation of—Previous suit by 

defendant dismissed as time-barred—Subsequent 

suit, whether barred by res judicata 485 

— Bir, entry of, in partition procecdings, if 

binds tenant who is no party 851 
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RESTITUTION, application for. See CIvIL PRock- 
DURE CODE, S. 144. 

RESTITUTION OF CONJUGAL RIGHTS. 
MUHAMMADAN Law. 

RESUMPTION, piccemeal, if permissible—Grove— 
Trees, portion of grove becoming devoid of 368 

REVIEW. See Civit PROCEDURE Conk, O. XLVI, 
RR. 1 AND 2. 


See 


Delay in filing petition—Duty of applicant 
to account for delay— Limitation. 

Where an application for review of a judgment de- 
livered on the 26th July 1911 was presented on the 
28rd Jannary 1915 and the review was asked for on 
the ground that a subsequent Privy Council decision 
passed on the 19th June 1914 showed that the judg- 
ment sought to be reviewed was wrong: 


Held, that even supposing that the fact that the Privy : 


Council.decision laid down the law differently was a 
good ground for review, the enormous delay in filing 
the application had fo be accounted for, aud the 
applicant not having done so, his application was 
time-barred. M. KASARAVENI RAMASWANI v. BomMa- 
DIWARA VENKATENARASIMHA, 8 L. W. 244; (1916) M. 
W. M. 277 1000 


— Inherent power 527 


Revision —E» paite decree, setting aside of, 
without notice 567 

REVISION. See CRININAT Procepure Cope (1682), 
S. 489; Civi, Procepurs Cops 1908), O. XLVII, 
n. 7; PROVINCIAL SMALL Cause Courts ACT, S. 25; 
U. P. LAND REVENUE Act, S. 219. 

—— —— against acquittal, by private party, whether 
competent 129 











Amendment—High Court, jurisdiction 


of 





Application to seb aside sale, ifto be in 
writing—Mere payment of money, if enough— 
Amendment, when allowed 45 

emm- Grounds —Jurisdiction 259 


Punjab Municipal Act (III of 1911), rs. 
114, 221—Notice to demolish building or execute 
“suficient? repairs—Absence of specification— 
legality i 841 

— —-, whether lies from refusal to review 86 


REVOCATION, docirine of—Dependent relative— 








Intention i 373 
RIOT. See PENAL Cope, S. 147. 
SALE Sce TRANSFER OF PROPERTY ACT, S. 54. 
Mortgage— Construction of document— 
Surrounding circumstances 192 





Mortgage—Suit by a co-moitgagee—Decreo 
— Purchase by decree-holder—Other mortgagees, 
right of —Parchasemoney—Equity 171 


——— Payment of consideration, whether necessary 
to pass title—Begistration of sale-dced, effect of— 
Intention of parties—Suit for redemption—Mortgagec, 
possession of. 


Ordinarily upon the due execution and registration | 


of a sale-deed the title in the property sold passes 
from the vendor tothe vendee, unless itis proved 
that bothe the parties intended that the payment 


INDIAN CASES, 


[1916 
SALE—coneld. 


of price should be a condition precedent to the 
transfer of ownership, 

Where, therefore, a sale-decd was properly execut-- 
ed and, registered and the vendor recited in the 
deed and admitted before the Sub-Registrar that 
he had received .the entire consideration bui no 
part of the price was ever paid to him: 

Held, that, despite the non-payment of consider- 
ation, the terms of the deed coupled with tho 
acknowledgment before the Sub-Registrar showed 
that the vendor intended to divest and did indeed 
divest himself of the ownership which immediately 
vested in the vendee. ° 

In order to prove to have acquired title by adverse 
possession a mortgagee cunnot rely on 12 years’ rulc 
unless he proves a subsequent valid sale, in the absence 
of which his possession must be taken to retgin its 
original character. P. ABDUL Aziz Kuan v. KALA 
Sgau, 50 P. W. R. 1916 961 


— of zemindari—Reservation by vendor of 
certain area as rent frec— Vendee, right of, to get 
revenue assessed 1 





DEED, suit to set aside—Sale of occupancy 
aud fixed vate holding by one d&d—Contract, 
validity of—Transfei, effect of— Contract for sale— 
Deed of transter— Plaintiff, if can set up illegality 
of his own contract—Fraud, effect of—Contiact Act 
(IX of 1872), ss. 28, 24— Agra Tenancy Acte(II of 
1901), s. 20— Transfer of Property Act (IV of 1882) 
as. 58, 54—Infants Relief Act of 1874, 87 5: 38 Vic. 
Ch. 62, s. 1. ki : 


A transferor is not entitled toa decree declaring 
the transfer of a fixed rato holding void becauso 
the deed purported to transfer an occupancy holding 
(not transferable by law) as well as a fixed rate 
holding unless he would have been entitled to a 
decree for possession of the fixed rate holding if 
the trausferce had obtained possession aftey the 
transfer, 

A contract for sale is one thing and a deed of 
transfer another and a transfer is not void merely 
because the contract is unenforceable. 

A plaintiff should not be allowed to set up the 
illegality of his own contract as a ground for 
defeating a valid transfer on the principle of ew turpi 
causa mon oritur actio. 

Where, therefore, the plaintiff sucd to set aside a 
sale-deed oxecuted by him both of a fixed rato 
holding and an occupancy holding on the ground of 
the illegality of the contract: 

Held, that in the absence of fraud the plaintiff 
was not entitled to set aside the transfer of the fixed 
rate holding. 


Semble.— An 


occupancy tenant who executes 


.& transfer of his interest can, notwithstanding the 


transfer, recover the holding uot because the contract 
is illegal, but because the interest is an interest 
which the transferor by the express words of the 
Agra Tenancy Act is not capable of passing A. 
BAJRANGI LAL v. Guura Rar, 14 A. L. J. 270 913 


SANCTION TO PROSECUTE. See CRIMINAL Pro- 
CEDURE CODE, S. 195. 

SECONDARY EVIDENCE. See EVIDENCE Act, S. 
65 (c) 399 


Vol. XXXIIj° 


SERVICE OF NOTICE by  atixation — Agra 
Tenancy -Act (II cf 1901), ss. 59, 60—Non- 
deposit of decretal amount—-Nufticient cause— 
Service, when insufficient 17 


SET-OFF. See 
R. 6 


e 
SIND ENCUMBERED ESTATES ACT (BON. ACT 
XX or 1896), 8. 38— Manager, if a Revenue Officer 
—Finality of orders—Bombay Revenue Jurisdiction 
Act (Bom, Act X of 1816), s. 1l—Limitation Act (IX 
of 1908), s. 34— Good faith, evidence of. 


The Sigd Encumbered Estates Act does not confer 
finality on any of the orders made by the Manager 
of the Encumbered Estates. 

The Manager, Encumbered Estates in Sind, is not a 
Revenne Officer ns defined in the Revenue Juris- 
diction Act (Bom. Act X of 1876). 


Civic PROCEDURI® Copr, O. A 


There is no hard and fast rule as to what amounts | 


to the goed faith required by section 14 of the 

Limitation Act. It is a matter to be decided on the 

facts of each case. S. GHHIMAL v. MANAGER, Ixcux- 

BERED ESTATES IN SIND, 9 S. L. R. 167 616 

Sir. See AGRA Tenancy Act, S. 10; U. P. LAND 
REVENUE Act, S. 4. 

SPECIFIC PERFORMANCE. See 
S. 55, . 


Contract to sell lands—Decree fixing time 
for paymeng of  purchase-money— Confirmation of 
decree by Appellate Court, effect of—Appellate Court, 
whether can extend, time—Civil Procedure Code (Act 
Y. of 1608), s. 151, O. XLI, r. 33, 


A Court which passeseu decree for specitie perform- 
ance of a contract to sell lands has no power to 
extend the time fixed for payment of the purchase- 
money nor can an Appellate Court do so 
either under section 151 or under Order XLI, rule 38, 
Civil Procedure Codo. 


A confirmation by an Appellate Court of an 
original decree for speoifio performance does not 
extend the time fixed fcr payment iu that decree. 
M. GOPALA Alyak v, SANNASI, 8 L. W. 29; 19 M. L. 
T. 187 401 


SPECIFIC RELIEF ACT (I or 1877), S. 9—Dis- 
possession of tenant if dispossession of landlord— 
Suit for possession, maintainability of—Attornment 
by tenants to stranger, effect of—Landlord, if dis- 
possessed without dispossession of tenants. 


Contract ACT, 





The dispossession, of a tenant by a trespasser is the 
dispossession of his landlord, and entitles the land. 
lord to a relief under section 9, Specific Relief Act. 

A mere attornment by a tenant in actual possession 
to another person coupled with a refusal tq pay rent 
to the proprietor does not amount to the disposses- 
sion of the proprietor under section 9 of the Specific 
Relief Act. . - 

Semble:—A proprietor may be dispossessed without 
diSpossession of his tenants, but in such & case 
something more than an nttornmont to a third party is 
necessary, e.g., by the forcible removal of a proprietor's 
rent-eollectors by a third party and the introduction 
of his own collecting agency into the estate. 0, 
NIHAT Sineu v. RAGAU Ras BAHADUR SINGH, 18 O. 0, 
353 202 


——— 8.21 953 
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SPEOCIVIC RELIEF ACT—1877—concld. 


—— —— S8. 2%—Contract to sell land— Prayer. for 
possession, whether can be included in suit for 
specific performance— Vendors mortgagee, whether 
can be impleaded. 

A claim for possession may be included in a 
claim for specific performance of a contract for the 
sale of immoveable property, but ib is not open to 
the plaintiff to implead the vendor’s mortgagee who 
is in possession under a nsufructnary mortgage. M. 
BucaTA APPALA NAIDU v. ÜHENGALYALA JOGIRAJU, 





(1916) M. W. N. 77 237 
Ss. 38, 41 804 
—— —— §. 42 437 





S. 42— Declaratory decree, right. do, without 
asking for available consequential relief—Symbolicat 
possession, 

Ajagirdar sued to obtain a declaration that he 
was the owner of the land in possession of the 
defendants whom he alleged to bo his tenauts, The 
defendants denied the tenancy: * 

Held, that the plaintiff was not entitled to a 
declaratory decree, inasmuch a$ he being entitled to 
further relief by way of symbolical possession had 
failed to ask for it. S. Mix HussEiN Bux v. KANDO, 
9 S. L, R. 174 689 , 


—— — S. 42— Plaintiff notin possession —Declaratory 
&uit—Consequential relief— Failureto amend plaint, 
effect of. 


Whena plaintiff does not sue for consequential 
relief on the ground that he is already in possession 
and he hasan opportunity of amending his plaint 
and paying the additional Court-fees and adding a 
claim for the consequential relief when the issue 1s 
framed and he fails todo so, the suit should be 
dismissed if it is found that he was not iu pos- 
session, IL, B. Ma Suwe Yu v. Mauna Sax KYUN 

564 


STAMP AOC'T (IT oF 1899), Ss. 8, 19, 85--Promissory 
note ewecuted outside British India, necessity of 
stamping—Promissory note, admissibility of, in 
pevidence— Negotiable Instruments Act (XXVI of 1881), 
ss. 18, 64—Negotiability, how far essential to make 
an instrument promissory note—Promissory note, 
maker of, liability of, when not purporting to siyn in 

`a representative character—Presentment, | when 
necessary— Holder, right of, to fall back on original 
consideration Construction of document—Intention 
of parties, 


A promissory note not exeouted in British India 
is not compulsorily, stampable under the Stamp Act 
bnt is chargeable only when presented, paid or 
negotiated in British India. 

A promissory note executed outside British India 
is admissible in evidence, even if unstamped. 

Semble—Judgments in English cases bearing on 
the definition of pro-note contained fn the *English 
Stamp Acts of 1670 and 1891 must bo applied with 
discrimination in India, for that detinifion is wide 
enough to include almost every document that 
contains & promise to pay. 

Neither in England nor in India is the definition of 
a pro-note limited to an instrument that is negoti- 
able according to mercantile usage. An instrument 
may bea pro-noto without being negotiable. NEZ 
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STAMP ACT—1899-—concld. 


test is nob mercantile usage, but the terms of the 
statutory definition. 

Section 64 of the Negotiable Instr uments Act 
makes presentment of a pro-note a necessary condition 
only when it is sought to make liable parties other 
than the maker. 

When a pro-note is not given independently of 
the transaction of loan the plaintiff cannot fall 
back and sue on the original consideration. His suit 
must be based on the pro-note. 

A maker of a pro-note who does not purport to 
have signed it ina representative capacity renders 

"himself personally liable on the same. 

Per Boyd, A.J. C.—Intention of parties is an 
element to be taken into account in considering what 
is the nature of a document. S. RAMSING t. PARUMAL, 


9 S. L. R. 150 582 
—— 8. 19 582 
———— $8. 85 582 
STATUTE, construction of. See CONSTRUCTION OF. 


STATUTE. . ` 
SUCCESSION. See AuBA 'unaycy Act, S. 22; Cus- 
TON; Hinpu Law; Msuons; RELIGIOUS OFFICE. 


SUCCESSION CERTIFICATE ACT (VII or 1889), 
S. 4 (1) (a)—Money due from Insurance Company 
after death of inswred person—Succession certificate, 
whether necessary 


Where the widow of an insured person applied 
for a succession certificate in order to recover money 
duo from an Insurance Company: 

Held, that the application was misconceived as the 
Company was not the debtor of the deceased in 
respect of the sum and the applicant was not entitled 
to this sum as part of the effects of the deceased 
within the meaning of section 4 (1) (a) of the 
Succession Cortificate Act. M. Srinivasa OHARIAR 


v. RANGANAYAKI AMMAL, 3 L. W.-406 991 
SUIT for compensation—Facts to be proved— 
Burden of proof 1 





— for declaration and ese 
Act, 1908, Sch. I, Art. 141 127 


for pussessivua— Burden of proof pseu eaten: 
within limitation—Ze2mindar’s title in and possession 
over jungles, groves or tanks in village or scattered 
trees in abadi—Presumption as to zemindar’s title 
and possession—Under-proprietary title, plea as to 
— Adverse possession 370 


—for possession—Mortgage—Consideration- 
money, only porticnof, payment of, effect of —Usu- 
fructuary mortgagee, right of—Default of puisne 
mortgagee in redeeming prior mortgages, effect of 
—Possession, sait for, maintainability of—Limita- 
tion Act (IX of 1908), Sch. I, Art. 135 — Possession, 
right of 341 


See Acra Tenancy Act, B. 164 


———— for recovery on bond—Agriculturist, bond 
executed by—Limitation 495 








a for profits. 


toset aside sale—Decrec against minor— 

Judgment-debtor attaining majority before oxecu- 

tion—Proceedings in execution against guardian ad 

litem, validity of—Limitation Act (TX of 1908), 

Sch. I, Art. 12. : 891 
e 
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SUMMONS, service of. See CIVIL PROCEDURE Cons, : 
O. V, n. 1T. 

Collector's refusal to serve, whether ground 
for dismissing suit —Defendant residing in Aminidivi 
Island —Methosl of ser vice—Procedure. " 

A refusal of a Collector to serve the summons 
is not a sufficient reagon for dismissing a suit. 

Where a defendant was at first residing in 
British India but at the time of the suit was 
residing in the Aminidivi Island: 

Held, that the service should be effected by afixing 
the summons to his last known place of residence in 
British India and by registered post. M. ABDUL 
Kapya BEARI v. SHABYODE KUNHI AHMED 820 

a e 

SURETY. See Criminat PRocEpURE Cong, s, 109.. 


SURRENDER See Buenaar Texancy Act, S. 86; 
HINDU Law. 


SURVIVORSHIP. See Hinpu Law. 
TOR'I-FEASORS, joint—Survival of claim against one 





—Compensation, suit for, right of 18 
TRANSFER, application for. See Ciyin Pro- 
CEDURE CODE, S. 24. 
TRANSFER or PROPERTY ACL (LY ov 1882), 
S. 40 938 





— S. 41— Wife selling husband's property during 
his absence— Wife entered as owner—Pfope) inquiry, 
effect of. e 


Where during the absence of a person on 
pilgrimage, his wife sold his, land which bofore his 
departure had beon mortgaged by her with his 
consent and the purchaser before the purchase 
had on enquiries “learnt that the wife’s name 
was registered in the landlord’s sherista: 

Held, that the requirements of section 41 of the 
‘Transfer of Property Act were carried out 
and that the husband was ontitlod neither to 
recover possession nor to redeem the mortgage which 
had passed to the hands of the purchaser by reason 
of his having paid it off after the purchase. C. 
Niras Purge v. 'PpurrI Pasis, 20 C. W. N. 103 82 


—-—S. 53-—Lransfer with intent to defeat or 
delay creditors—Preference of one creditor — ovei 
another, when valid—Bankruptcy, consideration of— 
Conveyance, when valid. 





In a case in which no consideration of the law 
of bankruptcy applies, there is nothing to prevent a 
debtor paying one creditor in full and leaving others 
unpaid, although the result may be that the rest of 
his assets will be insutlicient to provide for the 
payment of the rest of his debts. 

A transfer which defeats or delays creditors is 
not an instrument which’ prefers one creditor to 
another, but an instrument which removes property 
from the creditors to the benefit of the debtor. 

Where a transfer was made for adequate cdh. 
sideration in satisfaction of genuino debts, and 
without reservation of any benefit to the debtor, and ` 
where there was no question of bankruptcy of the 
debtor: 

Held, that there was no ground for impeaching 
ihe transaction under section 68 of the Transfer of 
Troperty Act for the fact that a creditor was a loser 
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TRANSFER or PROPERTY ACT —1882—contd. 


by payment being made toa preferred creditor. P. 
C. MusaHan Sanu v. HAKIM Lat, 30 M. L. J. 116; 
3 L. W.207; 20 C. W. N. 393; 14 A. B. J. 198; (1916) 
M. W. N. 198; 19 M. L. T. 203; 23 C. L. J, 406 343 


——— 8. 54 573; 913 


477 —— S. 64— Oral sale—Vendee in possession as 
> lessee—Delivery of possession, how effected. 
` There can be a valid sale by delivery of possession 
within the meaning of section 54 of tho Transfer of 
Property Act even if the vendoe is already in posses- 
sion of the lands sold as a lessee, provided that 
the vendor by appropriate declarations or acts con- 
veris«ho possession of the vendee as lessee into one 
asepurchaser, N. THAKURDAS v. SonnacuawDp, 12 N. 
LR - 233 


L—— 8. 54— Sale, non-registration of, effect of— 
Land wwórth; more than Rs. 100— Contract. to sell— 
Specific performance, suit for—Limitation Act (IX 
of 1908), Sch. I, Art. 118. 

A sale of land worth more than Rs..100 without 

registration, as required by section 64 of the Transfer 
of Property Act, is in law a mere contract to sell and 
does not of itself create an interest in or charge on 
the land contracted to be sold. 
' A suit for tho specific performance of such a 
contract is governed by Article 1!3 of the Limita- 
fion Act mal can be brought within three years 
from the date of the purchaser’s knowledge that the 
vendor reffised to perform the contract, where no 
specific date is fixedfor the performance. 

The Limitation Actgbeing one in which rights 
are rendered ineffective if not abrogated, must be 
read strictly. I.B. Ma Suwe ON v. MAUNG EG 
~~ — Ss. 54, 118--Unregistered deed of exchange-— 

Acquiescence—Title, whether passes— Hstoppel—Con- 
` struction of Statute. 

Where the plaintiff and the defendant agreed for 
mutual convenience to an exchange of certain plots 
of land forming part of their adjoining house sites, the 
agreement being reduced to writing though not re- 
gistered, and the defendant having erected a wall 
on the land allotted to him, the plaintiff sued to re- 
cover the land: 

Held, per Chief Justice, (Seshagiri Aiyar, J., dis- 
senting) (1) that the plaintiff, having acquiesced in 
the defendant’s building the wall and having obtained 
a payment therefor, was estopped from claiming the 

: land and could not recover it even though the 
original deed of exchange was unregistered and 
did not pass any title to the defendant; 

(2) that if a man builds a honse partly on his 
neighbour's lands and the neighbour acquiesces in this 
being done, Courts of Equity will interfere to prevent 
him from disturbing it; 

_ ‘8) that the rule of law laid down in Kurri Veera- 





GENERAL INDEX, 


reddi v. Kurri Bapireddi, 29 M. 336; 16 M. 
I®J. 395; LM. L. T. 153 that where there 
is no legal title equity will not interfere to 


supplement it, does not involve the proposition 
that where there is no registered document no amount 
of acquiescence on the part of the transferor will bar 
his right to get back the property within the statu- 
tory period. 

Per Seshagiri Aiyar, J.—(1) Where a Statute en- 
joins that title would pass only if certain formalities 
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are complied with, conduct and action cannot be 
relied upon to supplement an inchoate title. 

(2) The use of the word “only” in sections 54 and 
118 of the Transfer of Property Act excludes the pos- 
sibility of title being acquired by any other process 
than that laid down in these sections. 

(3) The rule of estoppel is ono of evidence and 
ought not to be allowed to prevail against a statutory 
right. M. Rawanarman Currey v. RAMASAMI CnkTTY, 
(1915) M. W. N. 1043; 30 M. L. J. 1; 19 M. b. T, 114 

5 


S. 55 (2)—Sale of interest not larger than 
actually possessed—Eviction of vendes by superior 
landlord— Yendor, whether liable for breach of roves 
nant for title. ‘ 
When the interest which a sollor “professed” to 

transfer was not larger than what he actually pos- 

sessed, ho is not liable for any breach of covenant for 
title, ifthe vendee is evicted by the superior land- 





lord. M. Vara&a CuaTHiLINGATU* v. RAMASWAMY 
PaTTAR 984 
S. 58 912 








~ B. 59—Mortgage executed by pardanashin 
lady—Attestation, when valid. 

A mortgage-deed was executed by a pardanashin 
lady. It was attested by two witnesses, one of whom 
was her husband who actually saw the signature 
being made, the other one was present in the 
same room with the lady just outside a screen 
and he knew her voice and heard her say “yes” 
when tho document was explained to her: 

Held, that under the circumstances the mortgage. 
deed was duly attested in accordanco with law, 

Semble.—'l'he criterion in such cases is the 
presence of the witnesses at the time of the execution, 
C. RUKMINI KOFRI v, NILMANI BANDYOPADHYAYA, 19 0, 
W. N. 1309 170 


S. 69— Writer of document, whether can be 











treated as attestator 813 
S. 83 861 
S. 88 354 
S. 89 354 





S. 99 —Sale in contravention of the section 
not avoided— Alortgagor's right to redeem, whether 

“subsists. 

A sale of mortgaged property in contravention of 
section 99 of the “Transfer of Property Act is not 
void but merely voidable, and if it is not avoided by 
proceedings in execution prior to the confirmation 
of the sale, the right of the morigagor and those who 
represent him to redeem is absolutely extinguished 
whether the purchaser at the sale bean outsider or 
the mortgagee bidding by leave of the Court. 

Where in a suit for redemption of a certain mort- 
gage executed by the plaintiffs in favour of the 
defendant, the plea was sct up that there was no 
equity of redemption left in the plaintiffs by reason 
of the defendant having purchased it,in execution 
of a decree which he had obtained against the mort- 
gagors in a suit ona simple monoy bond, not arising 
out of the mortgage: 

Held, that, inasmuch as the plaintiffs had taken no 
objection to the confirmation of the sale, the present 
suit for redemption did not lie. M. ARJUNA REDDI 
v. VENKATACHALA ASARI, 19 M. DL. U 121 > goli 
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S. 100, applicability of —Charge—Mortgage— 

Security, when amounts to charge. 

Section .00 of the Transfer of Property Act does 
not enable a mortgage to be converted into 
a charge if it cannot operate as a mortgage by 
reason of non-compliance with the formalities pres- 
cribed by the law, such as that of registration pres- 
cribed by section 59 of the Transfer of Property Act; 
the case being otherwise, if the relation of mortgagor 
and mortgagee does not exist between the parties. 

Case-law on the point reviewed. L. B. Ma Box 
Lon v. Maune Po Lu 595 


Ss. 106, 107—Lease for 3 years unregistered 
— Specific performance, suit for, maintainability of — 
Presumption. 

If a leaso required to bo registered under section 
107 of the Transfer of Property Act is not so regis- 
tered within proper time a suit for specific porform- 
ance by registration is maintainable against ihe 
defaulting party, 

The presumption under section 106 of the Transfer 

. of Property Act doesnot arise if there is a contract 





to the cgntrary. B. Pazunpaune Bazar Co, 
LTD., v. GWAN Cawayn 692 
—— — 8. 107 692 


——.—— §. 107— Permission to build—Lease mot eme- 
cuted —Dispossession—Suit for possession —Injwnction 

— License —Licensee, position of— Basements Act (V 

of 1882), ss, 52 to 64. 

The father of the defendant gave the plaintiffs 
permission to build a goli or a market place on a 
certain plot of land on the latter agreeing to pay 
him annually ground-rent for the same. No lease 
was executed. The plaintiffs built the gola, but be- 
ing subsequently dispossessed sued for possession and 
injunction: 

Held, (1) that the plaintiffs could not claim as 
lessecs inasmuch ag no lease in law was executed in 
the manner laid down in section 107 of the Transfer 
of Property Act; 

(2) that evenif the plaintiffs were mere licensees 
whose license had been improperly revoked, their 
remedy lay in a suit; for damages and not for posses- 
sion. 

A licensee is a person without any title and has 
no interest in the land. A. BaspEOo Rai v. DWARKA 
Raw, 14 A. L. J. 137 946 


S. 118 5 
TRIAL. See JURY TRIAL. 








by assessors— Summoning of assessors for 
particular dato—Selection on another date, legality 
of—Procedure— Trial, if valid 145 





, de novo, if cancels charge previously 
framed—Order subsequently passed in favour of 
accused, whether amounts to discharge or ac- 
quittal 129 


— Misappropriation of money entrusted to 
moro than one person—Joint trial, whether legal 
— Separate trials for misappropriating diiferent 
items of money during the sume period, whether 
allowed 188 


— , regularity of - Charge, framing of, necessity 
of eC onviction, legality of OZ 
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TRUST. See Witt. 


—~ — Cy pres doctrine, Courts power to apply, 
extra territorium —Remedy. 

Where  objecjs of a charity lie without the 
jurisdiction of a Court, the most the Court can do 
is to safeguard the funds intended to be applied to 
those charitable purposes where such funds lie 
within the Court’s jurisdiction and thereafter leave , 
the application of them to the intended objects 
of the testator’s bounty to the Conrts of the country 
within whose jurisdiction those objects are. 

A Court has no jurisdiction to apply the cy pres 
doctrine extra territorium. 

Where a Court has by its decree so applied the 
doctrine, a Court of concurrent jurisdiction icom- 
potent to vary the decree as passed and to direct sp- 
plication of the funds to the intended objects within 
the lim‘ts of the country where those objects are, 
and should there bo no scope for those usas, to leave 
to the Courts of tho same country on the cy pres 
doctrine to divert the funds io other like charitable 
uses. DB. KANJI JEvSHI t. ApvOCATE-GENERAD, 18 
Box. L. R. 60 925 


——Findowment ta deity—Shebaitship, devolution 
of—Shobait, position of —Principles—Vested interest 
—RHeir-at-law—Hereditary — ofice—Hindu | Law-— 
Successive life-estates, if permitted in endowments 
The position of a shebait is analogous to that of a 

Hindu female (widow, daughter, or *mother) in 

possession of the estate of the last full oyner rather 

than to that of the holder of a life-estate. 

When the founder of an endowment for a deity 
has given valid directions a$ to the devolution of 
the shebaitship upon the death of the last shebatt, 
the office vests in. persons who at the time con- 
stitute the heirs of the founder, provided the last 
sheb.it has not taken it absolutely; and when the 
office has so vested in them, upon the death of each 
member it passes by succession to his heir, subject 
tothe principle that the rule that when a worship 
of a thakoor has been founded, the shebaitship 
is vested in the heirs of the founder in default of 
evidence that he has disposed of it otherwise or of 
there being some evidence of usage, course of dealing 
or some circumstances to showa different mode of 
devolution, cannot be applied so as to vest the 
shebaitship in persons who, according to the 
usages of the worship, cannot perform the rights of 
the office. 

An heir-at-law, though in terms excluded- from 
benefit under a Will, cannot be excluded from 
his general right of inheritance without a valid 
devise to some other person. . 

Obiter dictum.—The rule in Jatindra Mohan Tagore 
v. Ganendra Mohan Tagore, 1 Y. A. Sup. 47 at p. 66; 9 
B. L. R. 877; 18 W. R. 859; 2 Suth P. C. J. 69% 
3 Sar. P. C. J. 85, is applicable to an hereditary 
office and endowment quite as much as to other 
immoveable property and the Hindu Law of ip 
heritance does not permitthe creation of successive 
life-estates in an endowment. OC. KUNJAMANI Dasr 
v. NIKUNJA DEHARY Das, 22 C. L. J. 404; 20 OC. W. N. 
814 823 


TRUSTS ACT (IL or 1882), S. 36— Trust — Mortgage of 
trust. property—Consent of settler — Consideration — 
Charge, validity of —Civil Prccedure, (ode (Act V of 
15095), O. XXXII, r. T—Miner—Ccangromise of suit 
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—Consent of Court, necessity of—Practice—Mortgage 
. without consent, validity of. . 

One R executed a deed ofgvoluntary settlement 
whereby he conveyed and assigned all his property, 
subject to the payment of the debts whichehe then 
owed and to certain allowances to the members of 
his family including himself, in the favour of a minor 
and others. R appointed a trustee and a co-adjutor. 
To save the estate alarge sum of money had tobe 
borrowed at a moderate rate of interest, and 
negotiations were entered into between the trustee, 
the co-adjutor, and certain financiers in England. 
The intending lenders required that R should be- 
some a party to the deed and that the allowances 
specified in the voluntary deed should be expressly 
postponed to their security. In order to obtain the 
assent of R and the consent of the persons entitled to 
the payment of allowances, the trustee agreed to 
give a mortgage for 4 lakhs of rnpees to R on the 
security of the estate. The charge promised to R was 


used to create a mortgage in favour of a creditor of. 


R in pursuance of a compromise in a suit brought by 
the creditor to recover the amount due to him: 

Held, that the trustee was not justified in placing 
a burden of Rs. 4 lakhs on the trust estate and that 
he had mbt acted properly and  reasonabiy 
and in the interest of the trust estate when he 
undertook to give the mortgage-bond to that 
amount in favour of R- 

Held, further, that the compromise and the mort- 


gage were invalid and that an additional charge. 


in favour of the creditor on the trust estate was 
not created as fhere was no evidenco that the 
trustee or the co-adjutor had any intention to 
create such a charge apart from the agreement 
with R to create a charge, which failed. A 

The provision in the Civil Procedure Code‘making it 
necessary to obtain the leave of the Court before com- 
promising a suitin which a minor is.a party, is of 
great importance to protect the interests of the 
minor and it is not sufficient that the terms of the 
compromise are before the Court. ; 

Therefore, a mortgage, given by a trustee in 
pursuance ofa compromise ina suit in which he 
was the guardian ad litem ofa minor without the 
sanction of the Court is invalid though supportable 
on other grounds. P. C. SUBRAMANIAN  CIHITTIAR 
v, RAJESWARA Donar, 20 M. L. J. 806; 20 C. W. N. 
201; 3L. W.149; 19 M. L. T. 150; 14 A. L. J. 153; 
(1916) M. W. N. 100; 23 C. L. J. 337; 8) M. 115 558 

i 5 


—— —Ss. 44, 45, TI, 76—Deed of trust vesting 
management of temple in five trustees—Resignation 
of one, effect of —Suitby four, whether maintainable— 
Death of one pending suit—Suit, whether can be 
continued by remaining three—Tender of mortgage- 
money not made—Interest, whether can be charged. 


A deed cf trust vesting the management of 
a temple ‘in five trustees provided that suits on 
behalf of the temple must be filed by them jointly, and 
laid down the procedure for filling vacancies caused. 
by the death or resignation of any trustee. One of 
the trustees having resigned, the other four brought 
a suit on behalf of the temple and one other trustee 
died pending the appeal to the High Court: 

Held, (1) that the resignation operated as a valid 
discharge of the trustee from his duties, and there 
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being no contrary declaration in the instrument of 
trust, the trust property passed to the others; 

(2) that the suit instituted by the remaining four 
trustees was maintainable, no one haying been ap- 
pointed in place of the trustee who resigned; 

(3) that on the death of one of the trustees in the 
course of the suit, it could be validly continued by the 
cther three. 

Where there is no tender of the mortgage amount, 
interest is rightly chargeable. M. KRISHNA BHATTA 
v. UDAYAVAR SRINIVASA 97 


Ss. 45, 71, 76 97 


S. 84— Fraudulent transfer—Creditors delayed. 
— Right of transferor to have transfer set aside, effect 
of. 

In order to disentitle a person from having set 
aside a transfer made by him for an illegal purpose, 
e. with a view to screen his property from his 
creditors, ib"is not necessary that the whole fraud 
contemplated should have been carried into effect; 
but it is sufficient if the illegal purpose has been 
carried into effect in a material part, e.g., by de- 


concld. 








laying the creditors for a lung time. S. Hrrat 
TOKARSI v. GorDHANDAS, 9 S. L. R, 108 530 
——§. 90 102 


U.P. LAND REVENUE ACT (III or 1901), 8. 4— 
Estoppel—Sir, sale of—Land ceasing to be sir 
—Land recorded as sir—Co-sharer, no objection by 
—Co-sharer becoming tenant—Estoppel. 


One S purchased a certain sir land in 1873 but by mis- 
take it continued to be recorded as sir in the papers 
including the Settlement papers and was so recorded 
aba partition to which one P was a party. Since then 
P became a tenant of the land and claimed occupancy 
rights on the ground that the land was not sir: 


Held, that P was estopped from asserting that 
the land was not sir. U. P. B. R. Puxcnaw Dunk 
v. SHAHZAD KOER 387 


: S. 34—Mutation—Contested case—Jurisdiction 
of Tahsildar to enquire—Tahsildar, power of, to 
refer to arbitration—Award, effect of—N. W. P. Rent 
Act (XII of 1881), s. 208. 


In a mutation case, a Tahsildar should at once 
refer the mattor to the Sub-Divisional Officer, when 
the suit becomes contested, as the law does not con- 
template his continuing to investigate the case 
thereafter. x 


Under section 208 of the Rent Act, no one but 
an Assistant Collector of the First Class or some 
highor Court can make a reforence to arbitration. 
Therefore, if a Tahsildar makes such a reference the 
award made is voidab initio. U. P. B. R. SATAROnAN 
PANDE v. RAM UGRAH PANDE 573 


. . 
-—— —Ss. 40, 44, 203, 207—Mutation—Arbitration— 
Award—Subsequent suit in Cil. Court, maintain- 
ability of—Kes judicata, 





An award given by arbitrators in a mutation 
proceeding is no bar to a subsequent suit for posses- 





sion in a Civil Court. A. GIRDHARI CHAUBR v. 
Ras Baran Misty, 14 A. L. J. 85 761 
5. 44 . 761 

. 
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U. P` LAND REVENUE ACT—1801—contd. 
————8. 87 1001 


—— —— S. 108— Possession of reversioner, if transfer. 

TA roversioner coming into proprietary possession 
of certain land on the death of s widow is not a 
transfer of proprietary possession as is contem- 
plated hy section 163 of the Revenue Act and upon 


^ such land, revenuo. cannot be assessed till the next 


U. P. B. B. RAGHUBAR SINGH v. BINDRA 


550 


—— —— 8. 109 (2) — Partition . of wnder-proprietary 
mabhal— Compactness impossible, if bar to partition. 
The partition of an under-proprietary mahal can- 

not be refused -on the ground that the partitior 

cannot be made compact. ‘Lhe only conditions that 
- must bo fulfilled are laid down in section 103 (2) of 
the Land Revenue Act, which applies to under- 

“proprietary mahals ns well, U. P. B. R. Gur 

Prasan v. Ram GOBIND 773 


S. 112—Partition proceedings—Objection taken 
by plaintiff on grount of previous private partition 
— Question of proprietary  title—Revenue Court, 
jurisdiction of, fo refer question to Civil Court for 
trial. 


Settlo.vt. 
Bux SINGIL 


An objection, in a partition proceeding carried 
on in a Revenue Court, to the effect that 
the village has already been privately partitioned 
and that a definite portion ofit has been allotted to 
the objector’s share and that that portion cannot be 
partitioned again, raises a question of proprietary 
title, and the Revenue Court is competent under the 
provisions of section 112 of the Land Revenue Act 
to refer the parties toa Civil Court. A. Ram NARAIN 





v. JAGANNATH PRASAD, 14 A. L. J. 23; £8 A. 115 184 
S: 133 (3)—Paitition—No appeal from 


: partition, proceedings—Mistake in partition proceed- 
ings, correction of—Appeal from confirmation of 
partition. . 

In an appeal against the final confirmation 


of a partition, the Court can correct o mistake 
in the partition -proceedings though no appeal 


was preferred against the partition proceedings,’ 


when a party had suffered a serious wrong by 
the mistake and when tho incorrect entry was in no 
way justified by the wajib-ul-arz. U. P. B. R. SARJU 
PRASAD v. KAUSHAL CHAUDHRI 832 


——$3s. 203, 207 761 


——-—— Ss. 219, 87:—Rent, determination of —Settle- 
ment Officer, duty of—Substantial irregularity — 
Revision—Agra Tenancy Act (II of 1901), s. 10. 

In fixing rent of an éx-proprietary tenant under 
section 87 of the U. P. Land Revenue Act a Settle- 
ment Officer commits substantial irregularity justi- 
fying interference in revision if he disregards the 
provisions of section 10 of the Agra Tenancy Act. U. 
P. B. R. Hing Sixamv. JODHA SINGH - 1001 


— 8. 219 —Revision —Jamabandi, application for 

“correction of—Summary disposal—Res  judicata— 

Bir, entry of, in partition proceedings, if binds tenant 
who is no party: ) 

Where an application for correction of jamabandi 
is disposed. of iu a summary manner without fixation 
of issues, the decision does not operate as res 
judicata, 
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U. P. LAND REVENUE ACT—1901—-coneld. 


An entry of a land as sir in partition proceedings 
does not bind a tenant who was no party to the parti- 
tion, and to hold him gp bound is a gross and palpable 
error oflaw justifying interference in rovision. U. 
P. B. R.e ILAHI KHAN v. RAJAB ALI 88r 


UNLAWFUL ASSEMBLY. See PENAL Cops, S. 141. 


VAKALATANAMA, acceplance of, if endorsement 
necessary—Civil Procedure Code (Act V of 1908), O. 
III, r. 4— Calcutta High Court Rules and Circulars 

' of 1910, r. 45 .e)—Pleader, appearance by, without 
endorsing acceptance on yakalatnama, effect of-- 

Affidavit in qualitied form, value of—Special power- 

of-attorney, presumption of genuineness of ~Evidenct 

Act (I of 1872), s. 85— Registration of special power- 

of-attorney, if necessary. 

Per D. Chatterjee, J.—Though there is no provision 
in the Registration Act which makes registratfon of 
a special power:of-attorney compulsory, a Court 
is not bound to presume its genuineness unless it is 
registered. 

Order III, rule 4, of the Civil Procedure Code, 1908, 
does not require that the acceptance of a vakalat- 
nama should be in writing. 

Therefore, an appearance or aot by a Pleader: 
named in the vakalatnama, if allowed by the Court 
expressly or by implication, is valid and operative. 

Rule 45 (e) of the Calcutta High Court Rules ond Cir- 
culars published in 1910 should be fully complied 
with by a Pleader in tho Mofussil who first afcepts 
a vakalatmama, and all subsequent acceptances 
must be made by endorsements mage in the presence 
of the Court or the sheristadar or the Bench Officer 
and dated, provided, all the Pleaders so accepting 
a vakalatnama are named in it. 

Per Beachereft, J—Rule 45 (e) of the High Court 
Rules and Circulars published in 1910 has not tho 
elect of making acceptance in writing obligatory 
by a Pleader accepting a vakalutnama: 

There may be an acceptance, as between party and . 
Pleader, other than in writing, but the Court before 
which the Pleader practises ought to insist on the 
rule 45 (e) being observed, before it allows him to 
plead. ; 


An affidavit in the qualified form “the facts stated 
are true to the beat of my knowledge” without any 
information as to the source of the knowledge, is 
useless as evidence of any particular fact stated. C. 
MoussH CHANDRA ADDY v, Pancnu Mupnarr 29 0, 
W. N. 287; 23 C. L. J. 297 395 


VENDOR AND POURCHASER—Bona fide purchaser 
without notice, right of —Notice— "l'est 41 


Contract—Specific performance 47 


Contract t? sell — Specific performance, suit 
for— Registered transfer, meces-ity of —'I'ransfer of 
Property Act (LV of 1832), s. 54—Limitation Act 
(IX of 1908), Sch. I, Art. 118. d 


A vendor is bound to do all things necessary to 
complete the title of his vendee and where section 
54 ofthe Transfer of Property Aot applies, the salc 
must be by a registered document. 


Article 118 of the First Schedule of the Limit- 
ation Act applies io suits to compel the execatioa of 
registered documents by way of specific performance 
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of the contract of sale, and time runs from the 
date of the plaintiffs knowledge of refusal to 
execute such documents where no specific date is 
fixed.. L. B. Maung NE Don y, Ma Le 573 
m Contract to sell—Snuit for specific per- 
formance of contract--Return of purchaseqnoney 

4 


———-Delivery of goods—Vendor, duty of— 
Vendee, right of, to refuse to accept, after drawing 
samples 720 


————— Specific performance of contract —Terms 
ungertain— Contract, if concluded before stipulated 
writing—Harnest money, payment of, whether conclu- 
swe evidence of completion of contract—Purchaser, 

* right of, to vacant possession. 

Where it is the essential term of a bargain between 
the parties that there should be a written contract, 
there is no enforceable contract in the absence of a 
written agreement. 

Por Jenkins, C. J—Where parties to a contract 


GENERAL INDEX, 


contemplated an agreement in writing, the provision ` 


fora written agreement is nob negligible in deter- 
mining the question whether there was a concluded 
coutract between. the parties in the absence of 
writing, 

In a contract for the sale of land, the substantial 
agreement of the parties upon the main features of 
the transaction, i.e. the sale, the identity of the pro- 
perty, the price, the imposition of restrictions insome 
form or another, does not necessarily create a con- 
cludec®contract between the parties. 


In a suit for the specific performance of a contract - 


-for the sale of Jand, the defendant (purchaser) is 
not precluded from pleading that there was no 
concluded contract, merely because he paid earnest 
inoney. s . 

Per Woodroffe, J..--A Court wil not onforce 
specific performance of a contract the terms of 
which are uncertain, 

The question whether a contract is uncertain in 
the sense that the Court cannot know what the 
contract is which the parties entered into, is a 
question of fact ` 

In a contract for the sulo of immovoable property, 
an exclusively written record is not required by 
the law of the country. 

An Appellate Court is not bound to accept the first 
Court’s appreciation of tho facts. But the appellant 
has to satisfy the Appellate Court that the judgment 
appealed against is erroneous. 

The fact that tho parties toa contract refer to 
the preparation of an agreement by which the terms 
agreed upon are to be put into à more formal state, 
does not prevent the existence of a binding contract, 
unless the reference to a future formal contract is 
made in such terms as to show that the partios did 
not intend to be bound until a formal contract was 
signed. 3 

Per Mookerjee, J—The fact that the parties intend- 
cd to embody the terms of their contract in a 
formal written agreement, is strong cvidence that 
tho negotiations prior to the drawing up of such, 
writing were merely preliminary and not understood 
or intended to be binding. 

lf an oralagreement or written memorandum is 
complete in itself and embodies all the terms to bo 
inserted in the intended formal writing a binding 


-1865. 
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obligation is fixed upon the partfes, unless il is under- 
stood and intended that such contract shall not be- 
come operative until reduced to writing. 

A purchaser of land is not bound to take it subject 
to leases, but is entitled to vacant possession unless 
there is an agreement to the contrary. C. Hyam v 
Gussay, 20 C. W. N. 66 53 


"VIZIGAPATAM AGENCY RULES. See DECLARATORY 


Sui. 


WAJIB-UL-ARZ, interpretation of 291 





, interpretation of —'Farar', meaning of—Con- 
struction of document, 

Wherea clause in a wajib-ul-arz ran, "when an 
owner of the grove ‘gaon se Jaran ho jata ha? his 
grove becomes 'nazul? ”: - 

Held, that the word ‘fara? could not apply to a 
man who left the village openly, and not in a clan- 
destine or irregular manner, “in order to take up his 
residenco in an adjoining village, but to an abscond- 
er or a Ceserter. O. GAURI SHANKAR SINGH v 
BuacwaN Dix, 20. L, J. 485 337 


—, interpretation of —" Malik kamila,” meaning 
of—Lribal custom— Daughters, ewclusion of, from 
inheritance—Custom as regards family in question to 
be proved—-Court, discretion of—Gift by Hindu 
widow to her murried daughter—Declaration that 
plaintiffs veversionavy rights not affected, relief as 
to, if entertainadle. 

Where a wajib-ul-urz stated that a Hindu widow who 
succeeds her husband in absence of male offspring 
succeeds as “malik kamila”: 

Held, that the words “malik kamila” meant an 
absolute owner. 

Where there is evidence that in certain families of 
a tribe residing in a district daughters are excluded 
from succession, it cannot be. held on the basis of 
this evidence that there is such a tribal custom 
which -has force in every family in the district; tho 
custom must be proved with regard to the particular 
family in question. 

A Cour should, in the case of a gift by a 
Hindu widow to her married daughter, refuse to 
grant a declaration that the deed of gift does not 
prejudice the plaintifi’s reversionary rights, O. 
YUAKURDIN SINGH v, Buaewant KUAR, 2 O. L. J. 629 
734 





WAKF. See MUHAMMADAN Law. 


WARRANT, search. See RIMINAL PROCEDURE CODE, 
S. 96. - 


WATER-CESS — Madras Irrigation Cess Act (VII of 
15685)—' River belonging to Government —HBed and 
banks belonging to zemindar—Cess, if leviable — 
Forfeiture of zemindari—Zemindar under obligation 
to swpply water free—Right of Government to levy 
avater-cess. 

Where both the banks and the bed"of a portion 
ofariver belong toa zemindar, that portion of the 
river does not belong to tho Go¥ernment so as to 
warrant the levy of water-cess under Act VII of 


- The Government succeeding to the rights aud 
obligations of a zemindar on forfciture is not preclud- 
ed from levying watér-cess by reason only of the 


jo '* 


WAS ER-CESS—concld. 


fact that the zemindar was under an obligation to sup- 
ply water free of charge. M. SECRETARY OF STATE 
v, MAHARAJA OF Bonam, 19 M. L. T. 6 3 L. W. 119; 
30 M. Li. J. 163; (1915) M. W. N. 1025 279 


WIDOW. Sce HINDU Law. 


WITHDRAWAL OF SUIT. 
Cong, O. XXIII, x. 1. 
WIIL. See AGRA Tenancy Act, S. 10; HINDU Law. 


WILL—Certified copy given by Court under ordinary 
copyist^ rules—Presumption—Evidence Act (I of 
1872), s. 114—Compromise between widow and neat 
veversioner, whether binding on later reversioners—- 
Party accepting conveyance from legatee, whether 
can contest Will—Estoppel by conduct. 

Certified copies of a Will made and given under 
the authority of a Court, while the Will was in the 
custody of the Court, and signed under the ordinary 
copyist rules, not only by the copyist but also by 
the oxaminer, whose duty it is to compare the copy 
with the original, may be presumed under -section 
114 of tho Evidence* Act to be correct copies of the 
original Will. 

A compromise between tle next reversioners to 
a widow's .estafe at the time™and the widow as to 


See CIVIL PROCEDURE 


their claim to be the next reversioners is not binding. 


on the subsequent reversioners. 


Where in a suit to recover certain property as 


the next reversioner of the last male owner, one of 
the defendants olaimed to succeed to the property 
as legateo under a Will of the last male owner and 
it àppeared that the plaintiff accepted for himself 
and his wife a certain portion of the property on 
the footing that the Will was genuine and that the 
suid defendant was ontitled to all the properties 
of the deceased under it and that the plaintiff’s 
father compromised asuit which he had brought to 
contest the Will: 

Held, (1) that the plaintiff was estopped from 
claiming the lands in the possession of the defendant 
as hé had by his conduct led him to. believe that his 
title was recognized by the plaintiff; 

(2) that the fact that the plaintiff’s father with- 
drew his suit indicated that he was satisfied as to the 
genuineness of the Willand the plaintiff not having 
contested during his father's lifetime could nob do 
so now. M. Doraisamr REDDI v. MvurHULINGA 
Repvy, 19 M, L, T. 1. 50 

, construction of 459 
—, construction of —Duty of Court to ascertain 

intention of testalor—Devise of absolute estate 

— Condition ın restraint of alienation, validity of 

—Pre-emption siT%—Flaintitfs proprietors at time of 

sale and at date of suit—Suit, whether maintainable 

— Punjab Pre-emption Act (II of 1905), s. 11 proviso. 

The duty of a Court in interpreting a testament 
is to ascertain the intention of the testator from 
all the clauses of the document and to givo full 
effect to it. : 

Where a te8tator, “having conferred an absolute 
estate, attaches a condition in restraint of alienation, 
such a condition is oid in law. 

Where, therefore, a testator bequeathed his entire 





property to his two widows and expressly conferred: 


upon them full powers of alienation by sale, mort- 
ge, etc., and there was a clause in a subsequent part 
of the Will providing that on the death of one 
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widow, the other would ‘suceeed to her estate and 
that on the death of both certain specified collaterals 
would inherit the property: 

Held, that what the testator intended was that 
the widows should have unrestricted powers of 
alicnatign, whether during their lives or to take 
effect after their deaths, and that the later clause 
did not justify a distinction between gifts inter vivos 
and Wills. : 

Where plaintiffs in a pre-emption suit were proved 
to have been proprietors in the: village at the timo 
ofthe sale as well as on the date of the suit, and 
the defendants produced no evidence in rebuttal: 

Held, that they had complied with the require- 
ments of the proviso to section 11 of the Pre 
emption Act and were entitled to pre-empt. P. 
Nek MUHAMMAD v. Mays Ray, 35 P. W. R. 1916 605 


—, construction of —Trust. 
A Will executed by a Hindu iu favour of hfs two 
nephews contained the following provisions: — 

“In the other dwelling house consisting of threo 
seclions of thakürdwara iucluding the staircase 
both the executors aforesaid should reside, put 
up pilgrims and- attend on them jointly and 
from the income thereof to daily perform the usual ` 
worship of the gods Murlidhar, Raj Rajeshwari and 
Mahadeo and the worship on Basant Panchmi, eto., 
and to look after its repairs. After thisis done both 
the exeoutors should make a receipt and désburse- 
ment account of the income annually and after 
deducting the above expenses should divile the 
profits between them in half and half....... None of tho 
executors shall in any way bo cytitled to transfer 
mortgage or sell this house and if they do: so it 
will be utterly null and void": 

Held, that the Will created a trust in favour of 
the two nephews and did not confer an absolute 
interest upon them. A. MURLIDHAR v, DEWAN 
Cuanp, 14 A. L. J. 249 945 
— , interpretation of —Construction of document— 

Court, duty of—Hindu Will by widow, legality of 

—Reversioner, affirmation by, when validates Will by 

Hindu widow. 

A Court is bound to give effect to overy word of 
a Will without change -or rejection, provided 
effect can be given to it not inconsistent with the 
general intent of the whole Willtaken together, 
but if that cannot be done, the general intent 
has to be pursued, though it may involve the 
rejection or transposition of a particular superfluous 
or misplaced word. 

Where a Will, after reciting the property of 
which the testator was the owner, declared that 
the legatee should be in possession and occupation 
of the former’s entire property, “moveable and 
immoveable aforementioned, which is or may 
hereafter be in my possession”: 

Held, that the Will covered the property in which 








< the testator had a reversionary interest on the 


date of the bequest aud which he afterwards 
inherited, although in his lifetime he did not take 
any steps to acquire its possession. 

A Will by a Hindu widow is absolutely void, and 
no affirmation by a revorsioner, unless it amounts 
to a renunciation by him of his reversionary interest, 
can validate it. O. Duamsa BakHeu SINGH w 
JAGMOHAN SINGH, 2 O. L. J. 491 - 299 
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Prima facie proof—Sub-Registrar's endorse- 
meont—Revenue Court, if can give offect to A 
e 6 








—Suit jor administration —Two successive 
executurs—BSecond executur, whether liable for his 
ovedecessor’s accounts—Sale of property in order to 
pay off liabilities —Ezecutor, whether liable foe 
dereliction of duty—Appointment of debtor as 
emecutor, eficct of—Testator, whether can give direc- 
tions about marriage of grandchildren—Costs to be 
paid out of estate—Benami transaction —Motive 
and subsequent conduct of parties—Previous state- 

e ments, when can be based against witness—E vidence 
Act (I of 1872), s. 145. 

Where a testator appoints two persons succossive 
executors of his Will, the second oxecutor as such 
is not, liable for the accounts of his predecessor or 
for his wrongful acts, but it is incumbent upon him 
to call upon the representatives of his predecessor 
to ronder an account and respond in damages for 
devastavit, mismanagement or breach, of duty 
whoreby any property of the deceased testator is 
diverted from a due course of adminisiration. 


In order iq determine whether a person in whose 
namo a conveyance is taken is intended to be the 
beneficial owner or a mero name-lender, reliance 
must ke placed not only upon the surrounding 
circumstances and the position of the parties and 
thoir®relations to one another, but also upon the 
motives which could govern thoir actions and their 
subsequent condyst. 


Where, therofore, a certain house belonging to 
a testator was mortgaged by him and having 
been sold in execution of tho morigagee's decree, the 
purchaser gave out leases to the testator’s family 
who continued to live thero and sometimo after- 
wards convoyed tho house to tho testator’s daughter- 
in-law for consideration which was not proved to 
be her separate property: 


Held, (1) that applying tho two principal tests of 
benami, namely, the source of the purchase-money 
and possession of tho property the inference could 
legitimately bo drawn that the house was purchased 
for the benefit of the estato in the name of thc 
daughter-in-law; 


(2) that the subsequent conduct of the parties 
also showed that the purchase in the name of tho 
daughter-in-law was not for her benefit and that 
tho houso was allowed to form part of the estate 
of the testator. 


Previous statements, unless used Lo contradict or 
discount the evidenco of a witnoss given in a suit 
cannot bo legitimately uscd and oven then the par- 
ticular mattor or point must bo placed before the 
witness as one for explanation in view of its dis- 
crepancy with the evidence tendered. 


Where an executor, on coming into possession of 
the estate of atestator, finds it in a condition of 
considerable embarrassment and has to sell a portion 
of it in order to meet certain liabilities, his failure 
to raise money on interest with a view to save the 
property from sale does not necessarily amount 
to » dereliction of duty, unless it is proved that 
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damage has actually resulted to the ostate from the 
sale. 


Where a debtor of & testator is appointed execu- 
lor, the debt due from him is considered to havc 
been paid to him by himself and he is accountable 
Tor the amount of his debt as assets, 

Directions given by a testator in respect of the 
marriage expenses of his grandchildren are valid 
in Jaw. 


In a suit for the construction of a Will and fur 
administration of the estate of a testator, the costs 
of all Courts must be paid out ofthe estato. C. 
UPENDRA Nato NAG v. BHUPENDRA NATH NAG 267 


WITHDRAWAL from suit—Svit partly decreed— 
Appeal by defendant— No appeal or cross-objection 
by plaintifi—Leave to withdraw from suit, if 
allowable 499 


—" of suit. Sec eil PRocEDURU Cope, 
O. XXIII, r. 1. . 
WORDS AND PHÉASES— y 


ANY PERSON WITHIN THE LOCAL 


LIMITS OF His JURISDICTION 680 
ARREST 679 
ATIEMPT TO ENFORCE À FORGED IN. 

STRUMENT 99 
BELIEVE 153 
CAUSE OF ACTION 495 
CERTIFIED PURCHASER 434 
CHANGE OF RESIDENCE 659 
OLAIMING UNDER 121 
COLLATERAL 941 
CREDITOR 795 
EXPENSE OR INJURY CAUSED TO THE 

DEFENDANT 592 
FARAR 337 
FINAL ORDER 360 
FRAUDULENTLY 661 
GIVE 991 
HEIR - 937 
JOINT CONTRACTOR 608 
JUDGE WHO PASSED THE DECREE 101 
JUDGMENT 468 
MAINTENANCE 547 
MALIK KAMILA : 734 
MONEY DEPOSITED ` 965 
OFFICERS OF THE COMPANY 91 
OTHER REASONABLE CAUSE 326 
PERSON 495 
PERSON BOUND TO PAY 200 
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PERSON INTERESTED IN PAYMENT 
PROPRIETOR 
PUBLIC SERVANT 
RECORDED ——— 
| RENT 
RIVER BELONGING TO GOVERNMENT 
< SIGNED >o 
SUBORDINATE ZEMINDAR 
' SUBSTANTIAL CAUSE 
` SUFFICIENT 
“TAX, RATES OR ASSESSMENT 
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TENANT 
UNABLE TO MAINTAIN ITSELF 
WILFUL NEGLECT 

e 


[1916:- 


379 
144 
551 


WRITTEN STATEMENT, filing of, in criminal cases 


— Practice : 


137 


WORKMAN'S BREACH OF CONTRACT AOT (XIII 
‘OF 8691, Ss. 1, 2,3 Agreement to pay off advance 
of money by delivering ballast—Promisor, whether 


an artificer. 


An agreement to pay off an advance of money * 
by delivering ballast to the lender does not create 
the relationship of labourer and employer between 
the parties, und a failure to performguch agreem ent ` 
does not bring the case within the purview of Act - 
XIII of 1859. P. FAZAL ILLAHI v. EMPEROR, 2 P. R, 


1916 Cn; 3 P. W. R. 1916 Cr; 17 Cn. L. J. 86 
Ss. 2, 3 | 





678- 
(678. 


